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FERNET  T.  JAMES  STEWART  ft  CO.,  Inc. 
(Snpreme  Cionrt,  Special  Term,  Albany  County.    February  28,  1914.) 

1.  Plxadirq  (I  818*) — Bir.L  or  Pabticui-abs— Necessitt  of  Fcsnishino. 

In  a  personal  Injury  action  by  an  injured  servant,  where  the  d^end- 
ant  set  up  as  defenses  the  servant's  contributory  negligence,  the  negli- 
gence of  fellow  servants,  and  assumption  of  inherent  risks.  It  Is  not  an 
abuse  of  discretion  to  require  defendant  to  furnish  plaintiff  with  a  bill  of 
particulars  setting  forth  his  contributory  negligence,  the  negligence  of 
hU  fellow  servants,  and  the  Inherent  risks  of  the  employment  which  he 
assumed. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  S§  963-969,  971 ; 
Dec  Dig.  {  318.*] 

Z  PtXADiNO  ((  323*) — Bill  of  PARTicnLABs. 

.^.n  order  for  a  bill  of  particulars  should  not  require  the  defendant  to 
disclose  to  the  plaintiff  substantially  all  of  the  evidence  necessary  to 
support  his  claim. 

(Ed.  Note. — ^For  other  cases,  see  Pleading.  Cent  Dig.  K  976-079 ;  Dec. 
Dig.  {  323.«] 

3.  Pleadiro  (I  318*) — Bill  of  Pabticulabs. 

A  defendant  will  not  be  ordered  to  furnish  a  bill  of  particulars  of  al- 
legations in  his  answer  which  are  wholly  superfluous. 

(Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  gg  963-969,  971 ; 
Dec.  Dig.  {  318.*] 

Action  by  Ovilion  Fernet  against  James  Stewart  &  Co.,  Incorporat- 
ed. On  motion  by  plaintiff  requiring  the  defendant  to  serve  a  bill 
of  particulars.    Motion  granted. 

J.  S.  Carter,  of  Cohoes,  for  plaintiff. 

R.  A.  Mansfield  Hobbs,  of  New  York  City  (J.  Sheldon  Frost,  of 
Albany,  of  cotinsel),  for  defendant 

RUDD,  J.  [1-3]  Motion  by  plaintiff  requiring  the  defendant  to 
serve  a  bill  of  particulars  of  the  affirmative  defenses  set  up  in  defend- 
ant's answer,  to  wit:  First  The  facts  which  constitute  the  acts  of 
contributory  n^ligence,  of  which  defendant  claims  plaintiff  is  guilty. 
Second.  The  name  or  names  of  the  fellow  servant  or  servants  whose 
allied  n^ligence  or  fault  caused  or  contributed  to  plaintiff's  injuries 
as  alleged  by  defendant    Third.  The  facts  showing  the  risks  inher- 
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ent  in  the  employment  of  the  plaintiff  and  incident  thereto  as  claimed 
by  defendant. 

An  order  for  a  bill  of  particulars  should  not  require  the  defendant 
to  disclose  to  the  plaintiff  substantially  all  the  evidence  in  his  posses- 
sion necessary  to  support  his  claim.  Posner  v.  Rosenberg,  149  App. 
Div.  270,  133  N.  Y.  Supp.  702.  A  defendant  will  not  be  ordered  to 
furnish  a  bill  of  particulars  of  allegations  in  his  answer  which  are 
wholly  superfluous.  Nickel  v.  Ayer,  141  App.  Div.  576,  126  N.  Y. 
Supp.  321.  Neither  one  of  the  above  cases  is  here  controlling.  This 
does  not  seem  to  be  an  application  requiring  defendant  to  disclose  all 
his  evidence.  Neither  does  it  relate  to  an  allegation  in  defendant's 
answer  which  is  superfluous. 

In  Dwyer  v.  Slattery,  118  App.  Div.  346,  103  N.  Y.  Supp.  433,  it 
was  held  that  plaintiff  must  give  the  name  of  an  alleged  negligent 
employe  in  charge  of  blasting  at  the  time  of  the  happening  of  an  ac- 
cident in  which  plaintiff  was  injured. 

In  an  action  brought  under  the  Labor  Law  to  recover  for  personal 
injuries  to  plaintiff's  intestate,  resulting  in  his  death,  the  defendant 
may  be  required  to  furnish  a  bill  of  particulars  of  the  alleged  contribu- 
tory negligence  of  the  deceased,  when  pleaded  as  an  affirmative  de- 
fense. Szymanski  v.  Contract  Process  Co.,  82  Misc.  Rep.  46,  143  N. 
Y.  Supp.  604,  citing  Dwight  v.  Germania  Life  Insurance  Co.,  84  N. 
Y.  493. 

In  Havholm  v.  Whale  Creek  Iron  Works,  159  App.  Div.  578,  144 
N.  Y.  Supp.  833,  it  was  held  that  the  court  may  in  its  discretion  re- 
quire defendant  to  give  a  bill  of  particulars  of  the  affirmative  defenses 
of  contributory  negligence  and  assumed  risk. 

Justice  Stapleton,  writing  the  opinion  for  the  unanimous  court,  said : 

"We  see  no  reason  why  one  who  alleged  in  a  verifled  pleading  a  general 
charge  of  contributory  negligence  should  have  any  difficulty  in  particular- 
izing. N<}  greater  burden  is  Imposed  upon  the  master  in  this  respect  than  is 
imposed  upon  the  employ^  with  respect  to  the  allegation  of  the  master's  neg- 
ligence. The  Legislature  must  be  deemed  to  have  legislated  in  contemplation 
of  the  frequent  exercise  by  the  courts  of  the  power  to  require  bills  of  par- 
ticulars of  attlrmative  defenses.  The  courts  should  act  in  harmony  with  the 
purposes  of  this  reparative  legislation,  and  should  not  be  astute  to  discover 
nice  grounds  for  differentiation  which  would  impair  its  force  and  weaken 
its  effect" 

Under  the  authorities  cited,  which  in  large  measure  are  controlling 
upon  this  court,  it  certainly  does  not  seem  that  it  would  be  an  abuse 
of  the  discretion  vested  in  the  court  to  grant  the  order  for  which  the 
motion  is  made. 

An  order  may  be  entered  requiring  the  defendant  to  serve  a  veri- 
fied bill  of  particulars  specifying  in  detail  as  set  forth  above,  without 
costs. 
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TOTJKBR  V.  POST. 
(Sapreme  C!oart,  Appellate  Division,  Second  Department    February  27,  1914.) 

Appeal  from  Special  Term,  Kings  County. 

Action  by  W.  Earl  Youker,  as  Trustee  in  Bankruptcy,  against  Mary 
Elizabeth  Post,  as  executrix.  From  an  order  denying  his  motion  for 
judgment  on  the  pleadings,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
PUTNAM,  JJ. 

George  W.  McKenzie,  of  Brooklyn,  for  appellant. 
Melville  H.  Cane,  of  New  York  City,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs  and  disbursements. 

BURR,  J.  I  dissent  The  denial  in  this  case  is  of  the  allegations 
"contained  in  the  paragraphs  of  the  complaint  numbered  II,  IV,  V, 
and  VI,"  with  two  exceptions  not  important. 

When  the  case  of  Curran  v.  Arp,  141  App.  Div.  659,  page  662,  125 
N.  Y.  Supp.  99S,  was  before  this  court,  in  the  opinion  which  I  then 
wrote,  I  tried  to  point  out  that  a  conjunctive  denial  of  this  sort  was 
bad.  Woodward,  J.,  concurred  with  me;  Hirschberg,  P.  J.,  thought 
that  this  form  of  denial  was  good,  and  so  wrote ;  Thomas  and  Rich, 
JJ.,  concurred  in  the  result,  which  was  for  a  reversal  of  an  order 
granting  a  motion  for  judgment  on  the  answer  as  frivolous.  While 
contending  that  the  answer  was  bad,  I  also  voted  for  a  reversal  of  the 
order  granting  judgment  upon  it,  upon  the  ground  that  argument  was 
required  to  establish  its  defects.  I  think  &at  the  question  is  there- 
fore an  open  one  in  this  court. 

The  case  of  Kirschbaum  v.  Eschmann,  205  N.  Y.  127,  98  N,  E.  328, 
seems  to  me  to  be  an  authority  for  appellant  instead  of  for  respondent. 
In  that  case  the  form  of  the  denial  was  of  "the  allegations  contained" 
in  such  and  such  paragraphs  of  the  complaint.  The  court  said,  "This 
is  not  good  pleading"  (see  pages  131  and  132  of  205  N.  Y.,  page  329 
of  98  N.  E.),  and  pointed  out  the  reasons  therefor.  If  that  case  is  not 
good  as  to  the  allegations  contained  in  separate  paragraphs,  a  con- 
junctive denial  as  to  a  number  of  paragraphs  must  be  worse.  I  have 
examined  the  original  record  in  the  Kirschbaum  Case,  and  find  that 
the  denials  there  were  in  the  form  of  separate  denials  of  the  allega- 
tions contained  in  specified  paragraphs.  In  that  case,  where  the  mo- 
tion for  judgment  was  made  at  the  trial,  the  court  held  that  when  the 
attention  of  the  pleader  was  not  called  to  the  defects  of  his  pleading 
by  a  motion  before  trial,  so  that  the  "pleader  then  has  the  opportunity 
to  establish  his  good  faith,  if  he  can,"  and  may  be  permitted  to  change 
or  amend  his  pleading,  if  necessary,  and  he  can  do  so  (see  page  134  of 
205  N.  Y.,  page  330  of  98  N.  E.),  the  motion  should  not  be  granted. 
The  court  concludes:  "The  judgment  should  not  be  sustained  for 
the  reason  that  the  plaintiff  should  make  his  motion  before  trial." 

That  was  precisely  what  was  done  in  this  case,  and  the  pleader's 
attention  was  called  to  its  defects.    I  concede  that  this  form  of  con- 
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junctive  denial  is  frequently  employed  at  the  present  time.  Never- 
theless it  is  loose  pleading.  It  is  to  be  hoped  that  the  question  may  be 
taken  to  the  Court  of  Appeals,  and  that  it  may  there  be  finally  de- 
termined whether  its  use  is  to  be  countenanced.  It  seems  strange, 
when  it  is  so  easy  to  employ  the  language  "denies  each  and  every  al- 
legation in  paragraphs  II,  IV,  V,  and  VI,  respectively,"  that  this  less 
scientific  method  should  be  followed. 


1(160  App.  Wy.  740) 

OCHS  ▼.  WOODS. 

(Supreme  Court,  Appellate  Division,  First  Department    February  20,  1014.) 

Fbaud  (I  59*) — AonoNB — Davages  Sustained. 

Plaintiff  was  employed  by  defendant  to  procure  a  tenant  for  a  theater, 
and  was  to  recelye  as  commissions  a  certain  percentage  of  an  excess  of 
rental  paid  over  $15,000  a  year,  and,  upon  procuring  a  tenant,  was  in- 
formed by  defendant  that  another  was  the  owner  of  the  theater  and  then 
fraudulently  represented,  as  alleged,  that  the  owner  was  solvent  Plain- 
tiff, when  informed  as  to  the  true  owner,  refused  to  disclose  to  defendant 
the  name  of  his  prospective  tenant  and  proceeded  to  make  a  contract 
with  the  owner  to  procure  a  tenant,  and,  upon  the  owner's  failure  to  pay 
Um  commission  provided,  sued  defendant  for  damage  for  fraudulently 
representing  to  plaintiff  that  the  owner  was  solvent  Held,  that  since 
plaintiff  had  never  earned  any  commissions  under  his  original  contract 
with  defendant  when  the  alleged  fraudulent  representations  were  made, 
and  there  was  no  evidence  that  a  lease  would  have  been  executed  had  such 
representations  not  been  made,  he  could  only  recover  from  defendant  nom- 
inal damages  for  defendant's  alleged  deceit  , 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  ||  60-62,  64;   Dec. 

H.        Dig.  S  59.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Lee  A.  Ochs  against  Albert  H.  Woods.  From  a  judg- 
ment for  plaintiff  and  order  denying  a  motion  for  new  trial,  defendant 
appeals.    Reversed  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Nathan  Burkan,  of  New  York  City,  for  appellant. 
Louis  Frankel,  of  New  York  City  (Milton  M.  Goldsmith,  of  New 
York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  This  is  an  action  to  recover  damages  for  fraud 
and  deceit.  The  alleged  fraud  and  deceit  consist  in  false  representa- 
tions with  respect  to  the  financial  condition  of  the  Brooklyn  Court 
Theatre  Company,  whereby  the  plaintiff  was  induced  to  accept  that 
company  instead  of  the  defendant  as  his  principal  under  an  employment 
to  obtain  a  tenant  for  a  term  of  years  for  the  Court  Theatre. 

Plaintiff  alleged  that  on  or  about  the  16th  day  of  February,  1911, 
he  was  employed  by  the  defendant  to  procure  a  tenant  for  the  Court 
Theatre  at  a  rental  of  $15,000  per  annum,  $5,000  of  which  was  to  be 
payable  in  advance,  and  that  plaintiff  was  to  receive,  as  commissions 
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for  his  services  62^  per  cent,  of  any  excess  of  rental  paid  by  the  ten- 
ant over  $15,000  per  annum;  that  he  procured  one  Rosenquest,  who 
was  ready,  able,  and  willing  to  perform,  as  a  tenant  at  a  rental  of  $19,- 
000  per  annum ;  that  on  the  28th  day  of  the'  same  month,  on  notify- 
ing ^e  defendant  "that  he  was  ready,  able,  and  willing  to  carry  out 
his  portion  of  the  agreement,"  he  was  informed  by  defendant  that  the 
Brooklyn  Court  Theatre  Company,  which  defendant  knowingly,  false- 
ly, and  fraudulently  represented,  was  a  solvent  corporation  and  able  to 
perform  the  contract  for  commissions  which  the  defendant  had  made 
with  the  plaintiff,  was  the  owner  of  the  lease,  and  that,  relying  there- 
on, plaintiff  entered  into  a  formal  contract  with  said  company  to  pro- 
cure for  it  a  tenant  for  the  theater ;  that  he  procured  Rosenquest  as  a 
tenant  for  Uie  theater  company,  and  it  duly  leased  the  theater  to  him 
at  an  annual  rental  of  $19,000  for  the  period  ending  in  the  month  of 
August,  1914;  that  the  tenant  paid  the  rental  in  accordance  with  the 
provisions  of  the  lease,  and  the  theater  company  paid  the  plaintiff  the 
sum  of  $288.33  per  month  for  the  months  of  March,  April,  May,  and 
June,  1911,  being  62V^  per  cent,  of  the  excess  of  rental  over  and  above 
$15,000  per  annum  as  specified  in  plaintiff's  original  employment  from 
defendant  and  in  the  contract  between  him  and  the  company;  that 
plaintiff  was  obliged  to  bring  an  action  against  the  theater  company 
to  recover  the  amounts  due  him  for  the  months  of  July  and  Au- 
gust, 1911,  and  that  he  recovered  judgment  therefor,  which  remains 
unsatisfied;  that  defendant  was  examined  in  proceedings  supplemen- 
tal to  execution  on  said  judgment  and  admitted  that  the  corporation 
was  insolvent  and  without  assets  at  and  prior  to  the  time  plaintiff  was 
induced  to  contract  with  it  Plaintiff  demanded  judgment  for  $10,000. 
Upon  the  trial  the  plaintiff  gave  evidence  tending  to  show  his  em- 
ployment by  the  defendant  as  alleged ;  that  he  was  not  aware  that  the 
defendant  was  not  the  owner  of  the  lease  until  after  he  had  interested 
Rosenquest  and  the  latter  had  manifested  willingness  to  take  a  lease  of 
the  theater  at  $19,000  per  annum,  and  otherwise  according  to  the  terms 
on  which  plaintiff  was  authorized  to  procure  a  tenant.  His  evidence, 
however,  shows  that  he  did  not  give  the  defendant  the  name  of  his 
customer,  and  expressly  refused  to  do  so,  and  before  that  fact  was 
made  known  to  the  defendant,  or  to  any  one  connected  with  the  theater 
company,  plaintiff  was  informed  that  the  company  was  the  owner  of 
the  lease,  and  he  accepted  it  as  his  employer  and  entered  into  a  formal 
contract  in  writing  with  it,  by  which  it  employed  him  to  procure  for 
it  a  tenant,  and  prescribed  the  terms  and  conditions  upon  which  he  was 
to  receive  commissicms  and  the  extent  thereof.  At  the  interview  be- 
tween the  plaintiff  and  the  defendant  after  the  former  had  interested 
Rosenquest  in  the  project,  the  plaintiff  requested  that  the  contract  be- 
tween him  and  the  defendant  be  reduced  to  writing.  It  was  in  that 
connection  that  the  plaintiff  refused  to  disclose  Uie  name  of  his  cus- 
tomer, and  that  the  defendant  stated  that  he  was  not  the  owner  of 
the  lease.  It  is  quite  clear,  therefore,  that  the  plaintiff  had  not  earned 
his  commissions  under  his  employment  from  the  defendant,  for  not 
only  had  the  theater  not  been  leased,  but  the  defendant  had  been  de- 
prived of  all  knowledge  with  respect  to  the  prospective  tenant  (Gerd- 
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ing  V.  Haskin,  141  N.  Y.  514, 36  N.  E.  601).  As  already  observed,  how- 
ever, this  action  is  not  brought  upon  the  theory  of  holding  the  defend- 
ant liable  for  the  commissions,  but  with  a  view  to  holding  him  liable 
for  the  false  representations  with  respect  to  the  financial  condition  of 
the  theater  company,  which  the  plaintiff  accepted  as  his  employer  in 
place  of  the  defendant.  If  the  plaintiff  had  earned  and  become  entitled 
to  the  commissions  under  his  employment  with  the  defendant,  a  differ- 
ent question  with  respect  to  his  right  to  recover  substantial  damages 
for  the  false  representations  concerning  the  financial  condition  of  the 
theater  company  would  be  presented.  The  plaintiff  has  recovered  as 
his  damages  for  the  false  representations  the  amount  of  the  unpaid 
commissions.  There  is  no  basis  in  the  evidence  for  the  finding  that 
the  plaintiff  sustained  damages  by  the  false  and  fraudulent  represen- 
tations in  the  amount  of  the  commissions  he  was  to  receive  from  the 
theater  company.  The  most  favorable  view  of  the  evidence  to  the 
plaintiff  is  that,  if  it  had  not  been  for  the  false  and  fraudulent  repre- 
sentations, he  would  not  have  entered  into  the  contract  with  the  theater 
company.  But  the  difficulty  with  his  case  is  that  if  he  had  not  done  so, 
there  is  no  evidence  that  the  theater  would  have  been  leased,  or  that 
he  would  have  become  entitled  to  commissions.  For  the  false  repre- 
sentations if  the  plaintiff  believed  and  relied  upon  them  to  his  preju- 
dice, he  would  have  a  cause  of  action ;  but  on  the  facts  presented  by 
this  record  he  has  only  shown  nominal  damages,  even  if  he  relied  on 
the  representations. 

The  evidence  fairly  warrants  a  finding  that  the  defendant  knowingly 
and  falsely  represented  to  the  plaintiff  the  financial  condition  of  tiie 
theater  company ;  but  the  plaintiff  repeatedly  testified  that  he  had  no 
confidence  in  the  defendant,  and  would  not  believe  or  rely  upon  any- 
thing he  said,  and  therefore  the  verdict  cannot  be  sustained  in  so  far 
as  it  is  predicated  on  the  other  essential  fact  that  the  plaintiff  relied 
upon  the  representations.  In  view  of  his  testimony,  to  which  refer- 
ence has  been  made,  we  think  he  was  not  entitled  to  go  to  the  jury  for 
even  nominal  damages  on  the  question  as  to  whether  he  relied  on  the 
representations,  and  that  the  court  erred  in  denying  defendant's  motion 
for  a  dismissal  of  the  complaint. 

It  follows  that  the  judgment  and  order  should  be  reversed,  with 
costs,  and  the  complaint  dismissed,  with  costs.    All  concur. 
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(100  App;  DlT.  729) 

SBLWTN  &  CO.  v.  WALLER  et  aL 

(Supreme  Gonrt,  Appellate  dylslon.  First  Department    February  13,  1914.) 

L  Joint  Advkntubxs  (|  4*) — Contbact — Oonstbuction — Rights  of  Pabties 
Where  a  contract  betweien  defendants  for  the  production  of  a  play  ex- 
pressly provided  that  they  were  to  produce  the  play,  not  as  partners,  but 
with  a  mere  sharing  of  profits  and  losses,  each  to  contribute  a  certain  sum 
of  money  to  the  enterprise,  they  were  not  partners  as  between  themselves, 
and  hence  one  of  them  was  under  no  obllgaUon  of  trust  or  otherwise  to 
the  other  not  to  assign  a  part  of  bis  share  of  the  profits. 

[Ed.  Note. — For  other  cases,  see  Joint  Adventures,  Cent  Dig.  |§  &-€; 
Dec.  Dig.  I  4.»] 

2.  AssiONicKNTS  (S  126*) — Rights  of  Assionxk — Defxnses. 

Where  defendants  contracted  one  with  the  other  to  prodnee  a  play  and 
share  the  profits  and  losses  in  certain  proportions,  paying  royalties  to  the 
antbors,  as  a  part  of  the  expense,  it  was  no  defense  to  an  action  by  an 
assignee  of  a  portion  of  such  profits  from  one  of  the  Joint  adventurers, 
against  the  other,  that  the  assignor  had  secretly  obtained  from  the  authors 
an  assignment  of  25  per  cent  of  their  royalties,  in  the  absence  of  any  al- 
legation that  the  Joint  contract  would  not  have  been  made  had  such  fact 
been  disclosed. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  {§  196-197; 
Dea  Dig.  i  126.*] 

Langhlin  and  Hotdiklss,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Selwyn  &  Q>mpany,  play  brokers,  a  New  York  Corpora- 
tion, against  Lewis  Waller  and  another.  From  an  order  (142  N.  Y. 
Supp.  1051)  sustaining  a  demurrer  to  the  first  and  second  separate 
defenses  of  defendant  Lee  Shubert,  he  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Walter  H.  Pollak,  of  New  York  City,  for  appellant. 
Melville  H.  Cane,  of  New  York  City,  for  respondent 

INGRAHAM,  P.  J.  The  action  is  brought  to  recover  the  amount 
due  to  the  plaintiff  under  a  contract,  whereby  the  appellant  Shubert 
agreed  to  pay  to  the  defendant  Waller  33%  per  cent,  of  the  profits 
realized  from  the  production  of  a  play  known  as  "The  Butterfly  on  the 
Wheel."  That  contract  recited  that  tfie  defendant  Waller  had  received 
by  assignment  all  the  right,  license,  and  privilege  to  produce  and  per- 
form the  said  play  in  the  United  States  of  America  and  Dominion  of 
Canada,  and  that  the  parties  thereto.  Waller  and  Shubert,  agreed  to 
produce  said  play  in  the  United  States  of  America  and  Dominion  of 
Canada,  "not  as  partners,  but  with  a  sharing  of  the  profits  in  the  per- 
centage of  sixty-six  and  two-thirds  (66%)  to  the  party  of  the  second 
part"  (Shubert)  and  thirty-three  and  one-tiiird  (33%)  to  the  party  of 
the  first  part  (Waller),  and  with  a  sharing  of  the  losses  and  expenses 
in  the  same  percentage."  The  contract  also  contained  provisions  as 
to  the  methods  of  producing  the  play  and  as  to  the  contributions  by 
the  parties  to  enable  it  to  be  produced.  The  contract  further  provided 
that  Shubert  assumed  in  his  two-thirds  proportion  such  obligations  as 
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are  imposed  on  Waller  in  his  contract  for  the  purchase  of  the  produc- 
tion and  the  contract  rights  to  produce  the  said  piece  from  one  Froh-. 
man,  and  contained  further  provisions  as  to  disbursements  and  ex- 
penses incident  to  the  production  of  the  play.   This  contract  was  dated 
December  29,  1911. 

The  complaint  alleged  that  on  or  about  October  4,  1912,  for  and  in 
consideration  of  $4,000  paid  to  him  by  the  plaintiff,  the  said  defend- 
ant Waller  bargained,  sold,  transferred,  assigned,  granted,  and  con- 
veyed to  the  plaintiff  a  22^  per  cent,  interest  in  and  to  all  the  authors' 
royalties  which  authors'  royalties  had  been  previously  assigned  to  the 
defendant  Waller,  and  that  by  said  agreement  Waller  promised  that 
he  would  personally  see  to  it  that  the  said  22V^  per  cent,  of  authors' 
royalties  were  paid  direct  to  the  plaintiff  by  the  managers  or  pro- 
ducers of  the  said  play,  and  a  copy  of  the  contract  was  thereto  an- 
nexed. The  complaint  further  alleged  the  said  play  had  been  pro- 
duced by  the  said  defendants  under  their  agreement  and  was  per- 
formed by  several  different  companies  in  various  cities  and  towns 
throughout  the  United  States  of  America  and  Dominion  of  Canada, 
and  still  is  being  produced  by  them ;  that  said  play  has  earned  large 
royalties  from  the  productions ;  and  that  the  plaintiff's  share  of  such 
authors'  royalties  earned  by  reason  of  the  production  has  been  re- 
ceived and  is  being  held  by  the  said  defendants  and  both  of  them ;  and 
that  the  remaining  75  per  cent,  of  authors'  royalties  earned  from  all 
productions  of  said  play  has  been  paid  over  by  the  defendants  to  the 
authors;  that  the  plaintiff  has  made  due  and  repeated  demands  on 
both  of  the  defendants  to  turn  over  and  pay  to  it  22^  per  cent,  of  the 
authors'  royalties  out  of  the  moneys  earned  by  said  play  and  properly 
chargeable  to  authors'  royalties,  and  the  defendants  have  neglected 
and  refused  to  pay  over  to  the  plaintiff  the  said  22^^  per  cent,  of  the 
authors'  royalties;  and  that  the  said  22i/^  per  cent,  of  the  authors' 
rojralties  now  amounts  to  the  sum  of  $8,000,  and  the  plaintiff  has  made 
due  and  repeated  demands  on  the  said  defendant  Waller  to  see  to  it 
that  the  said  22^^  per  cent  of  authors'  royalties  were  paid  to  the  plain- 
tiff direct  by  the  manager  or  managers  producing  the  said  play,  but 
that  the  said  Waller  had  neglected  and  refused  to  do  so ;  and  that  the 
plaintiff  has  duly  performed  the  terms  and  conditions  of  the  agree- 
ment made  with  the  said  defendant  Waller,  on  its  part  to  be  per- 
formed ;  and  that  the  plaintiff  has  been  damaged  in  the  siun  of  $8,000, 
for  which  sum  judgment  is  demanded. 

[1]  By  the  contracts  between  Waller  and  Shubert,  it  was  expressly 
provided  that  Waller  and  Shubert  were  to  produce  the  play,  not  as 
jiartners,  but  with  a  mere  sharing  of  the  profits  and  the  losses.  While 
each  of  the  parties  to  the  agreement  was  to  contribute  a  certain  sum 
of  money  to  the  production  of  the  play,  as  between  themselves  they 
could  agree  that  they  should  not  be  partners  and  that  each  should  be 
entitled  to  his  share  of  the  profits  realized  from  the  production  of  the 
play.  There  is  nothing  in  this  agreement  that  I  can  see  that  prevented 
the  defendant  Waller  from  assigning  to  the  plaintiff  a  part  of  the 
share  in  the  profits  that  he  was  to  receive  from  Shubert,  and  he  has 
assigned  to  the  plaintiff  the  right  to  a  portion  of  the  profits  to  which 
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he  would  be  entitled  under  his  contract  with  Shubert.  There  was  no 
position  of  trust  or  confidence  between  the  parties.  The  defendant 
Waller,  being  entitled  to  a  percentage  of  the  profits  that  would  result 
from  the  production  of  the  play,  simply  assigned  such  percentage  of 
the  profits  to  the  plaintiff.  I  think  it  is  entirely  clear  that,  before  the 
assignment,  Waller  and  Shubert  were  not  partners,  so  as  to  impose 
upon  them  any  trust  relation,  and,  by  the  assignment  to  the  plaintiff, 
the  plaintiff  did  not  know  of  such  a  partnership  or  have  such  relation 
with  Shubert  as  to  impose  upon  it  any  trust  relation. 

[21  After  denying  certain  allegations  of  the  complaint,  the  defend- 
ant Shubert  sets  up  two  defenses.  The  first  defense  alleges  that  when, 
on  or  about  December  29,  1911,  the  defendant  made  and  entered  into 
the  agreement  with  the  defendant  Waller,  alleged  in  the  complaint  and 
annexed  thereto,  he  entered  into  such  agreement  and  assumed  the 
obligation  therein  contained  believing  Hemmerde  &  Neilson  to  be  the 
sole  owners  of  said  authors'  royalties  and  without  any  knowledge  or 
notice  of  any  assignment  of  the  whole  or  any  portion  thereof  to  the 
said  defendant  Waller  or  to  any  other  person ;  that  the  said  defend- 
ant Waller  fraudulently  suppressed  and  concealed  from  this  defend- 
ant, before  they  entered  into  such  agreement,  the  fact  which  the  said 
defendant  Waller  well  knew  that  he  had  taken  an  assignment  from  the 
said  Hemmerde  &  Neilson  on  or  before  December  1,  1911,  of  25  per 
cent  of  the  authors'  royalties  earned  or  to  be  earned  in  the  United 
States  of  America  and  Dominion  of  Canada;  that  between  January 
13,  1912,  and  October  26,  1912,  he  paid  to  the  defendant  Waller  the 
sum  of  $11,621.47  upon  the  representation  of  the  said  Waller  that 
said  sum  was  the  amount  due  to  Hemmerde  &  Neilson  for  authors' 
royalties  and  that  the  same  would  be  paid  to  the  said  Hemmerde  & 
Neilson  by  the  said  defendant  Waller;  and  that  the  said  defendant 
Waller  did  not  pay  over  the  whole  of  said  sum  of  $11,621.47  to  the 
said  Hemmerde  &  Neilson,  but  did  secretly  retain  the  sum  of  $2,- 
905.37,  being  a  25  per  cent,  interest  in  said  authors'  royalties. 

It  seems  to  me  clear  that  this  is  entirely  insufficient  as  a  defense.  It 
is  not  expressly  alleged  that,  if  defendant  Shubert  had  known  that  Wal- 
ler was  entitled  to  25  per  cent,  of  the  authors'  royalties,  he  would  not 
have  made  the  contract  with  him.  Nothing  is  alleged  to  show  that  it 
made  the  slightest  difference  to  Shubert  to  whom  the  authors'  royal- 
ties were  paid.  He  undertook  by  the  contract  with  the  defendant  Wall- 
er to  pay  the  authors'  royalties.  The  amount  was  not  changed  by  the 
assignment,  the  obligation  of  the  defendant  Shubert  was  in  no  way 
increased  by  reason  of  the  fact  that,  by  the  agreement  between  the  au- 
thors and  Waller,  Waller  was  to  retain  a  portion  of  authors'  royalties 
that  was  to  be  paid  to  the  authors.  Nothing  is  alleged  to  show  any 
breach  of  trust  or  any  violation  of  any  obligation  of  Waller  to  Shu- 
bert, or  that  it  made  the  slightest  bit  of  difference  to  whom  the  au- 
thors' royalties  were  paid.  Both  Waller  and  Shubert  knew  that,  under 
the  agreement  by  which  Shubert  and  Waller  had  procured  the  right 
to  produce  the  play,  the  authors'  royalties  had  to  be  paid.  Shubert  as- 
sumed the  obligation  to  pay  his  share  of  the  authors'  royalties.  Both 
Waller  and  Shubert  understood  that  authors'  royalties  were  to  be  paid 
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out  of  the  profits  from  the  production  of  the  play,  and  the  play  has 
been  produced  and  profits  have  been  realized  therefrom.  There  was  no 
suppression  of  a  fact  that  was  at  all  material  or  which  could  possibly 
have  had  any  influence  upon  the  making  of  the  contract  between  Waller 
and  Shubert  No  fraud  was  committed.  A  mere  suppression  of  in- 
formation, as  to  who  would  ultimately  receive  the  authors'  royalties, 
which  both  parties  understood  should  be  paid  and  which  Shubert 
agreed  should  be  paid,  could  have  no  possible  effect  upon  the  making 
of  the  contract,  or  could  have  increased  in  the  slightest  degree  Shu- 
bert's  obligation  under  it.  The  ultimate  disposition  of  these  authors' 
royalties  was  a  matter  about  which  Shubert  had  no  possible  interest. 
I  can  see  no  duty  of  any  kind  that  was  imposed  upon  the  defendant 
Waller  to  make  any  statement  as  to  his  relations  with  the  authors  or 
as  to  the  ultimate  disposition  of  the  authors'  royalties.  It  is  not  alleg- 
ed that  the  suppression  of  this  information  caused  Shubert  any  dam- 
age, and  he  does  not  even  allege  that  he  would  not  have  entered  into 
the  contract,  if  he  had  known  of  defendant  Waller's  contract  with  the 
authors  for  a  share  of  the  authors'  royalties. 

The  second  defense  realleges  the  allegations  in  the  first  defense,  and 
further  alleges  that  the  assignment  of  the  22iA  per  cent,  of  the  au- 
thors' royalties  by  the  defendant  Waller  to  plaintiff  was  not  made  hon- 
estly or  in  good  faith ;  and  the  plaintiff  was  cognizant  of  the  facts  and 
circumstances  under  which  said  assignment  was  made  and  well  knew 
that  the  defendant  Waller  was  not  the  true  owner  of  the  percentage  of 
authors'  royalties  so  assigned,  and  that  the  said  Waller  had  fraudu- 
lently suppressed  and  concealed  from  this  defendant,  at  the  time  of 
entering  into  the  agreement  of  December  29,  1911,  annexed  to  the  com- 
plaint, the  fact  that  prior  thereto  and  on  or  about  December  1,  1911, 
he  had  taken  an  assignment  of  25  per  cent,  of  the  authors'  royalties 
from  any  and  all  performances  in  the  United  States  of  America  and 
Dominion  of  Canada.  But  this  adds  nothing  to  the  defense.  The  au- 
thors are  not  disputing  the  validity  of  the  assignment  of  a  percentage 
of  their  royalties  to  Waller,  and  it  is  none  of  Shubert's  business  what 
disposition  the  authors  made  of  royalties  which  Shubert  undertook 
to  pay  to  them.  I  cannot  see  that  Shubert  has  any  more  right  to  this 
percentage  of  authors'  royalties,  which  the  authors  had  assigned  to 
Waller,  than  he  has  to  the  remaining  percentage  of  authors'  royalties, 
which  the  authors  retained  for  their  own  use.  The  fact  that  defendant 
characterized  these  assignments  as  fraudulent,  and  the  suppression  of 
this  information  as  to  Waller's  interest  in  the  royalties  as  fraudulent 
and  in  bad  faith,  does  not  make  them  so ;  there  is  not  a  single  fact  al- 
leged as  to  such  charge,  and  not  a  single  fact  alleged  that  could  enti- 
tle Shubert  to  any  relief  either  against  Waller  or  the  plaintiff. 

I  think  therefore  the  Special  Term  was  clearly  right  in  sustaining  the 
demurrer  to  the  two  defenses,  and  that  the  order  appealed  from  should 
be  affirmed,  with  $10  costs  and  disbursements. 

Mclaughlin  and  dowling,  jj.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  plaintiff  alleges  that  on  the  6th 
day  of  May,  1911,  Edward  G.  Hemmerde  and  Francis  Neilson,  who 


Digitized  by  VjOOQ  IC 


Sup.  Ct)  8ELWTN  ^k  CO.  V.  WAIXBB  U 

were  the  authors  of  the  play  or  dramatic  composition  entitled  "The 
Butterfly  on  the  Wheel,"  and  the  proprietors  of  the  performing  rights 
thereof  for  the  United  States  and  Canada,  made  an  agreement  in  writ- 
ing with  Charles  Frohman,  and  thereby  assigned  to  him  the  sole  and  ex- 
clusive right  to  produce  the  play  in  the  United  States  and  Canada  for 
the  period  of  five  years  from  the  date  of  the  first  production,  which 
was  to  be  on  or  before  December  31,  1911,  in  consideration  for  which 
Frohman  agreed  to  pay  to  them  weekly,  as  authors'  royalties,  5  per 
centum  on  the  first  $5,000  of  gross  weekly  receipts,  10  per  centum  on 
the  next  $2,000,  and  15  per  centum  on  all  gross  weekly  receipts  in  ex- 
cess of  $7,000,  and  at  the  time  the  agreement  was  signed  an  advance 
payment  of  i300  was  made  on  account  of  said  royalties;  that  there- 
after and  prior  to  the  1st  day  of  December,  1911,  the  authors,  for  full 
and  adequate  consideration,  duly  assigned  to  the  defendant  Waller  a 
25  per  cent,  interest  in  and  to  all  authors'  royalties  earned  or  to  be 
earned  from  any  and  all  performances  of  said  play  in  the  United  States 
or  Canada  under  contracts  made  and  to  be  made  therefor ;  that  there- 
after and  in  said  month  of  December  Frohman,  by  an  agreement  in 
writing  between  him  and  the  defendant  Waller,  in  consideration  of 
$4,000  paid  to  him  by  Waller  and  of  the  latter's  agreement  to  pay  him 
the  further  sum  of  $1,000,  if  the  play  should  be  successful  financially 
during  the  first  season  of  its  production  in  the  United  States  and  Can- 
da,  and  of  Waller's  agreement  to  hold  him  "harmless  against  any  claim 
which"  said  authors  might  thereafter  assert  against  him  in  connec- 
tion with  his  said  agreement  with  them,  assigned  to  Waller  all  his 
rights  under  his  contract  with  the  authors,  together  with  all  manu- 
scripts of  the  play  and  all  scenery  and  other  equipment  and  properties 
used  by  him  in  producing  it.  It  is  recited  in  the  agreement  between 
Frohman  and  Waller  that  the  latter  in  making  it  was  acting  as  agent 
and  representative  of  the  authors.  That  doubtless  accounts  for  the 
fact  that  the  agreement  contains  no  express  assumption  by  Waller  of 
Frohman's  obligation  to  pay  royalties. 

The  plaintiff  further  alleges  that  on  the  29th  day  of  December,  1911, 
Waller  and  the  defendant  Shubert  entered  into  an  agreement  in  writ- 
ing, a  copy  of  which  is  annexed  to  the  complaint,  for  the  production  of 
the  play,  "not  as  partners,  but  with  a  sharing  of  the  profits"  and  of 
losses  and  expenses  in  the  proportions  of  two-thirds  by  Shubert  and 
one-third"  by  Waller,  with  a  proviso,  however,  limiting  Waller's  liabil- 
ity for  making  advances  and  for  losses  and  his  responsibility  to  $2,500, 
one-half  of  which,  according  to  recitals  in  the  agreement,  he  had  paid 
over  to  Frohman.  That  agreement  further  provided,  in  effect,  that, 
for  the  purpose  of  accomplishing  what  the  parties  intended,  Shubert 
was  to  be  given  the  rights  to  produce  the  play  and  the  use  of  the  scen- 
ery and  other  property  which  Waller  acquired  from  Frohman,  and 
Waller  was  to  give  sudi  time  and  attention  to  the  production  as  might 
be  convenient  and  as  he  might  deem  wise ;  and  Shubert  assumed  two- 
thirds  of  "such  obligations  as  are  imposed  on"  Waller  "in  his  contract 
for  the  purchase  of  the  production  and  the  contract  rights  to  produce 
the  said  piece  from  the  said  Charles  Frohman."  The  plaintiff  also  al- 
leges that  thereafter  and  down  to  October  4,  1912,  Waller  and  Shu- 
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bert  paid  to  the  authors  the  royalties  to  which  they  were  entitled  un- 
der their  contract  with  Frohman,  with  the  exception  of  25  per  centum 
thereof,  which  was  kept  and  retained  by  Waller  by  virtue  of  said  as- 
signment from  the  authors  to  him.  It  is  further  alleged  that  on  the 
4th  day  of  October,  1912,  the  defendant  Waller,  in  consideration  of 
■^,000,  assigned  to  plaintiff  a  22^^  per  cent,  interest  in  and  to  the  au- 
'\hors'  royalties,  and  agreed  that  such  royalties  would  be  paid  direct 
to  the  plaintiff  by  the  managers  or  producers  of  the  play ;  that  75  per 
centum  of  the  royalties  due  since  the  assignment  to  plaintiff  have  been 
paid  to  the  authors ;  but  that  22%  per  centum  of  the  royalties  due  to 
the  authors  under  the  contract  with  Frohman  earned  by  the  defend- 
ants in  presenting  the  play  since  said  assignment  to  plaintiff  which 
have  not  been  paid  aggregate  $8,000.  This  action  was  brought  to  re- 
cover that  amount.  The  contract  between  the  defendants  contains  no 
specific  reference  to  royalties.  The  contract  contained  other  provisions 
with  respect  to  the  presentation  of  the  play  not  material  to  the  appeal. 

The  defendant  Shubert,  after  putting  in  issue  some  of  the  material 
allegations  of  the  complaint,  alleged  for  a  first  defense  that  when  he 
made  the  contract  with  the  defendant  Waller  he  was  not  aware  that 
the  latter  was  interested  in  the  royalties;  that  Waller  fraudulently 
concealed  from  him  the  fact  that  he  was  so  interested;  and  that  the 
payments  made  to  and  received  by  Waller  on  account  of  royalties  were 
received  on  the  representation  that  they  were  to  be  paid  to  the  authors,, 
and  without  knowledge  on  the  part  of  Shubert  that  there  had  been  an 
assignment  of  any  part  of  their  interest  therein ;  that  by  reason  of  the 
premises  Waller  became  a  trustee  for  the  defendant  of  two-thirds  of 
the  25  per  cent,  of  the  royalties  and  was  without  authority  to  assign 
any  part  thereof  to  the  plaintiff. 

For  a  second  defense  Shubert  alleges,  by  reference,  most  of  the  al- 
legations contained  in  the  first  defense,  and  further  alleges  that  the  as- 
signment by  Waller  to  the  plaintiff  was  not  in  good  faith ;  that  plain- 
tiff was  cognizant  of  the  facts  and  circumstances  under  which  it  was 
made  and  knew  that  Waller  was  not  the  true  owner  of  the  royalties 
so  assigned  and  had  fraudulently  suppressed  the  material  facts  from 
him  at  the  time  they  made  the  agreement  of  December  29, 1911,  and  he 
demands  judgment  for  the  dismissal  of  the  complaint  with  costs,  and 
that  all  royalties  received  by  Waller  be  impressed  with  a  tr,ust  in  his 
favor  for  two-thirds  thereof. 

The  plaintiff  demurred  to  these  defenses  on  the  ground  that  they  are 
insufficient  in  law  upon  the  face  thereof.  Appellant  urges  two  points 
in  support  of  his  appeal.  The  first  is  that  he  was  wronged  by  Waller's 
concealment  of  his  interest  in  the  royalties ;  and  the  second  is  that  up- 
on the  formation  of  the  firm  of  Waller  and  Shubert — there  is  no  alle- 
gation that  there  was  such  a  firm — Waller's  interest  in  the  royalties 
became  a  firm  asset,  and  that  he  held  it  in  trust  for  the  firm,  and  that 
therefore  he  could  not  assign  any  part  thereof  to  the  plaintiff. 

The  full  scope  of  the  point  presented  for  decision  may,  I  think,  be 
more  readily  grasped  by  assuming  that  the  assignment  of  royalties  ta 
Waller  was  of  all  instead  of  25  per  centum  thereof.  If  Waller  owned 
all  royalties  and  were  suing  Shubert,  on  the  agreement  for  the  joint 
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adventure,  to  recover  two-thirds  thereof,  we  would  have  pointedly 
presented  the  question  whether,  in  view  of  his  concealment  of  his  in- 
terest, a  court  of  equity  would  aid  him  in  appropriating  to  his  exclu- 
sive use  the  share  of  the  gross  receipts  of  the  adventure  represented 
by  the  percentages  set  apart  for  royalties,  thereby  reducing  profits  it 
any  profits  were,  or  otherwise  would  have  been,  made ;  and  the  same 
point  would  be  presented  if  Waller,  having  so  concealed  his  interest, 
had  secretly  received  and  appropriated  to  his 'own  use  all  the  royalties 
and  Shubert  were  here  asking  that  he  be  required  to  account.  The 
wisdom  of  ages  has  developed  a  wholesome  rule  of  honesty  and  fair 
dealing  between  men  about  to  embark  in  any  lawful  enterprise  or  ad- 
venture, which  involves  relations  of  mutual  trust  and  confidence,  either 
as  partners  or  as  joint  adventurers,  and  that  rule,  which  has  and  can 
have  no  exception,  rigidly  requires  the  utmost  good  faith  on  the  part  of 
each  toward  the  other,  and  a  full  and  complete  disclosure  by  each  of 
all  knowledge  and  information  possessed  by  him  that  might  influence  the 
making  of  the  copartnership  or  joint  adventure  agreement  by  the  other 
and  throughout  the  period  of  its  continuance,  and  especially  his  inter- 
est, if  any,  in  property  to  be  rented  or  acquired  for  the  business  ven- 
ture, under  penalty  for  failing  to  make  such  disclosure,  regardless  of 
whether  or  not  any  direct  loss  to  the  copartnership  has  been  shown  to 
have  resulted,  of  wrfeiture,  to  the  copartnership  or  joint  adventure  of 
all  secret  profits  realized  or  reserved,  and  of  liability  to  account  to  each 
copartner  or  joint  adventurer  for  his  proportionate  share  thereof.  White 
V.  Sherman,  168  111.  589,  48  N.  E.  128,  61  Am.  St.  Rep.  132;  Getty  v. 
Devlin,  54  N.  Y.  403;  s.  c,  70  N.  Y.  504;  Brewster  et  al.  v.  Hatch 
et  al.,  122  N.  Y.  349,  25  N.  E.  505,  19  Am.  St.  Rep.  498;  Dunlop  v. 
Richards,  2  E.  D.  Smith,  181 ;  Manufacturers'  Nat.  Bank  v.  Cox,  2 
Hun,  572,  affirmed  59  N.  Y.  659;  Kimberly  v.  Arms,  129  U.  S.  512, 
9  Sup.  Ct.  355,  32  L.  Ed.  764;  Pratt  v.  Frazer,  95  Ark.  405,  129  S. 
W.  1088;  Van  Deusen  v.  Crispell,  114  App.  Div.  361,  99  N.  Y.  Supp. 
874;  Spears  v.  Willis,  151  N.  Y.  443,  45  N.  E.  849;  Mitchell  v.  Reed, 
61  N.  Y.  123,  19  Am.  Rep.  252;  s.  c,  84  N.  Y.  586;  Reinhardt  v. 
Reinhardt,  134  App.  Div.  440,  119  N.  Y.  Supp.  285;  Joplin  Land  Co. 
V.  Case,  104  Mo.  572,  16  S.  W.  390;  Colton  Imp.  Co.  v.  Richter,  26 
Misc.  Rep.  26,  55  N.  Y.  Supp.  486;  Jordan  v.  Markham,  130  Iowa, 
546;  107  N.  W.  613;  The  Telegraph  v.  Loetscher,  127  Iowa,  383,  101 
N.  W.  773,  4  Ann.  Cas.  667.  See,  also,  Reis  v,  Volck,  151  App.  Div. 
613,  136  N.  Y.  Supp.  367;  Koster  v.  Pain,  41  App.  Div.  443,  58  N. 
Y.  Supp.  865. 

It  does  not  appear  whether  or  not  the  royalties  agreed  to  be  paid 
were  the  usual  or  customary  authors'  royalties  paid  on  the  production 
of  a  play,  or  whether  by  usage  and  custom  there  are  fixed  and  uniform 
royalties.  Since  Waller  concealed  from  Shubert  the  fact  that  he  was 
interested  in  the  royalties,  it  is  fairly  to  be  inferred  that  Shubert  was 
led  to  believe  that  Waller  could  not  produce  the  play  without  paying 
the  royalties,  and  that,  notwithstanding  the  requirement  that  such 
royalties  would  have  to  be  paid  out  of  the  gross  receipts,  it  was  Wal- 
ler's conviction  that  the  play  could  be  produced  with  financial  success. 
If  Waller's  interest  in  the  royalties  had  not  been  suppressed  from 
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Shubert,  the  latter  might  not  have  undertaken  to  produce  the  play  at 
all,  or  on  terms  embodied  in  the  joint  adventure  agreement  In  view 
of  Waller's  interest  in  the  royalties  and  his  limited  liability  for  losses, 
it  was  to  his  interest  to  have  the  play  produced,  even  if  he  thought  no 
profits  would  be  realized  for  distribution  between  him  and  Shubert, 
for  he  expected  profits  in  the  form  of  royalties.  It  may  fairly  be  in- 
ferred that  Waller  was  Jed  by  these  considerations  to  conceal  from 
Shubert  his  interest  in  the  royalties.  Manifestly  Shubert  on  discover- 
ing the  facts  was  at  liberty  to  rescind  the  contract  and  to  call  Waller 
to  account  for  a  proportionate  share  of  the  profits  he  thus  secretly 
realized  from  the  receipts  of  the  business,  subject,  perhaps,  to  reduc- 
tion by  a  proportionate  share  for  the  period  involved,  of  Waller's  bur- 
den, if  any,  on  account  of  his  investment  in  procuring  an  assignment 
of  the  royalties ;  but  I  am  of  opinion  that  Shubert  was  neither  obliged 
to  rescind  nor  to  acquiesce  in  Waller's  fraud  and  deception,  and  that  he 
was  at  liberty  to  claim,  as  he  does  in  effect  by  his  answer,  that  the  as- 
signment of  the  royalties  to  Waller  inures  to  the  benefit  of  the  joint 
adventure,  subject,  possibly,  to  a  claim  for  an  equitable  return  on  his 
investment — a  point  not  presented  for  decision  and  on  which  I  express 
no  opinion.  White  v.  Sherman,  supra ;  Getty  v.  Devlin,  supra ;  Spears 
V.  Willis,  supra;  Manufacturers'  Nat.  Bk.  v.  Cox,  supra ; Reinhardt 
v.  Reinhardt,  supra;  Mitchell  v.  Reed,  supra;  Trice  v.  Comstock, 
121  Fed.  620,  57  C.  C.  A.  646,  61  L.  R.  A.  176;  Dunlop  v.  Richards, 
supra ;  Van  Deusen  v.  Crispell,  supra ;  Reis  v.  Volck,  supra ;  Brooks 
V.  Belasco,  48  Misc.  Rep.  600,  97  N.  Y.  Supp.  712. 

If,  as  I  am  convinced  and  have  endeavored  to  show.  Waller  could 
not  recover  the  royalties  from  Shubert  and  would  be  accountable  there- 
for if  he  owned  all  royalties,  for  the  same  reasons  he  could  not  recover 
and  would  be  accountable  for  his  one-quarter  interest  therein.  Mani- 
festly, under  the  defense  charging  plaintiff  with  having  taken  the  as- 
signment from  Waller  with  full  knowledge  of  the  facts  with  respect  to 
his  having  suppressed  from  Shubert  his  interest  in  the  royalties,  he 
could  have  no  greater  right  than  Waller. 

I  am  likewise  of  opinion  that  the  other  defense  is  good,  on  the 
theory  that  Waller's  contract  for  a  percentage  of  the  royalties  inured 
to  the  joint  adventure  for  the  period  of  its  continuance,  and  that  plain- 
tiff, under  the  assignment  from  Waller  individually,  took  subject  to 
Shubert's  rights,  and  that  the  assignment  only  transferred  a  right  to 
share  in  Waller's  interest  in  any  surplus  on  the  termination  or  aban- 
donment of  the  joint  adventure.  Wood  v.  American  Fire  Ins.  Co., 
149  N.  Y.  382, 44  N.  E.  80,  52  Am.  St.  Rep.  733. 

I  therefore  vote  for  reversal,  with  $10  costs  and  disbursements,  and 
for  overruling  the  demurrer,  with  $10  costs,  but  with  leave  to  plaintiff 
to  withdraw  the  demurrer  on  payment  of  said  costs. 

HOTCHKISS,  J.,  concurs. 
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aeO  App.  Wv.  661) 

PBOPLB  T.  CASSIDT. 

(Supreme  Court,  Appellate  Division,  Second  Departmoit    February  20,  1914.) 

1.  Cbdoitai.  Law  (|  566*) — Evidbnox  or  Idewtitt — ^Wkioht. 

The  probative  force  of  a  witness'  Identification  of  accused  must  be  de- 
termined by  tbe  witness'  reliability  based  on  his  familiarity  with  the  per- 
son in  controversy  and  his  freedom  from  prejudice. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  IS  1273-1275 ; 
Dec.  Dig.  }  6e6.»] 

2.  CKDasAi.  Law  (J  666*) — ^iDENnTT — Evidewce. 

In  a  prosecution  for  robbery  in  the  first  degree  and  grand  larceny  In 
the  second  degree,  evidence  held  insufficient  to  Identify  accused  as  the 
person  who  committed  the  offensa 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  1273-1275; 
Dec  Dig.  f  668.*] 

Appeal  from  Kings  County  Court. 

James  Cassidy  was  convicted  of  robbery  in  the  first  d^free  as  a 
second  offense  and  grand  larceny  in  the  second  degree  as  a  second 
offense,  and  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
PUTNAM,  JJ. 

John  J.  Curtin,  of  New  York  Ci^,  for  appellant. 
Edward  A.  Freshman,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C. 
Cropsey,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

JENKS,  P.  J.  This  appeal  turns  almost  entirely  upon  the  credibil- 
ity of  a  single  witness,  who  identifies  the  defendant  as  the  criminal, 
for  there  is  no  other  evidence,  direct  or  circumstantial,  that  connects 
the  defendant  with  the  crime. 

Upon  the  issue  of  identification  the  burden  of  proof  rested  upon  the 
prosecution  (Wharton's  Crim.  Evidence  [10th  Ed.]  §  329),  and  the 
defendant  was  entitled  to  the  benefit  of  any  reasonable  doubt  (Green- 
leaf  on  Evidence  [15th  Ed.]  vol.  3,  §  30;  State  v.  Morris,  47  Conn. 
179).  A  writer  on  evidence  well  says  that  evidence  of  identity  is  "per- 
haps one  of  the  most  difficult  questions  with  which  courts  and  juries 
are  called  upon  to  deal,"  and  a^n : 

"IMdenoe  of  Identity  should  be  as  far  certain  as  human  recollection  under 
the  most  favorable  circumstances  will  permit  The  books  are  full  of  instances 
where  Inaccurate  evidence  as  to  identity  has  consigned  unfortunate  beings  to 
the  prison  and  the  gibbet"    Bice  on  Evidence,  voL  3,  §§  300,  304. 

For  many  instances,  see  Ram  on  Facts,  Will  on  Circumstantial 
Evidence,  Wigmore's  Principles  of  Judicial  Proof. 

As  the  defendant  did  not  attempt  to  impeach  the  witness,  our  inquiry 
is  limited  to  his  capacity.  Under  the  disadvantage  of  not  having  seen 
or  having  heard  the  witness,  unlike  the  triers  of  fact,  but  with  the  ad- 
vantage, denied  to  them,  of  isolated  time  for  deliberation  upon  a  per- 
manent record,  we  must  strive  to  determine  whether  the  probative 
force  of  this  testimony  was  sufficient  to  justify  the  verdict. 

[1]  That  probative  force  must  be  determined  by  the  reliability  of 

'For  oUier  casw  «M  aame  topte  A  i  Kmamx  In  Dee.  A  Am.  Diss.  ISOT  to  date,  ft  Rep'r  Indexe* 
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this  witness.  Mr.  Wharton  says  in  his  Criminal  Evidence  (10th  Ed.) 
§  807,  that  the  two  great  constituents  of  reliability  are  "familiarity 
with  the  person  in  controversy,  and  freedom  from  personal  or  party 
prejudice."  But  after  we  have  determined  such  familiarity  and  pass- 
ed upon  such  freedom,  we  must  estimate  the  capacity  of  the  witness 
for  perception,  observation,  reflection,  memory,  and  reasoning,  as  re- 
vealed by  him  upon  the  witness  stand.  And  we  must  endeavor  to  es- 
timate some  other  characteristics  of  the  man  as  exhibited  in  his  testi- 
mony. 

[2]  About  7:30  p.  m.  of  February  15,  1912,  Price  was  in  the  rear 
room  of  his  jewelry  shop  in  Broadway  in  the  borough  of  Brooklyn, 
about  to  eat  his  supper.  Scharen,  an  optician,  who  worked  there,  was 
alone  in  the  shop.  Two  men  came  through  the  door  of  the  shop,  con- 
fronted Scharen  with  pistols  drawn,  and  ordered  him  into  that  rear 
room.  After  some  parley,  Scharen  obeyed.  Price,  who  had  come  to 
the  door  of  the  rear  room,  was  also  ordered  to  stay  in  that  room  and 
obeyed.  One  of  the  men  held  Scharen  and  Price  at  bay  in  that  room 
at  pistol's  point,  while  the  other  gathered  up  some  of  the  wares. 
Scharen,  when  he  did  not  obey  promptly  a  command  to  raise  up  his 
hands,  was  struck  and  wounded  by  the  man  who  was  holding  him  at 
bay.  The  man  who  was  rifling  the  shop  went  out,  his  companion  back- 
ed out  after  him,  and  both  escaped  with  their  plunder.  At  the  trial, 
Scharen,  the  witness  now  under  discussion,  positively  identified  the  de- 
fendant as  the  man  who  kept  guard  over  him  and  Price.  Scharen,  dur- 
ing the  time  that  inter\'ened  the  crime  and  the  trial,  testifies  that  he 
saw  the  defendant  once  at  police  headquarters,  twice  at  a  magistrate's 
court.  He  testifies  that  he  identified  the  defendant  on  the  first  visit  to 
the  magistrate's  court  and  that  he  recognized  him  on  the  second  visit. 
He  does  not  describe  any  p«culiarity  of  appearance  or  of  manner  that 
then  impressed  him.  He  did  give  a  description  of  the  men  to  the  po- 
lice, but  it  does  not  appear  that  it  corresponded  with  the  defendant  in 
any  marked  degree. 

He  admitted  that  on  February  2Sth  he  and  Price  went  to  police  head- 
quarters in  the  borough  of  Brooklyn  at  about  7:30  p.  m.,  that  there 
was  then  lined  up  before  them  a  number  of  men,  of  which  the  defend- 
ant was  one,  and  that  he  (Scharen)  was  asked  to  identify  the  criminal. 
He  testifies  that  he  could  not  do  so,  although  he  admits  that  he  was 
neither  nervous  nor  hurried  and  that  he  had  full  opportunity  for  care- 
ful and  repeated  scrutiny.  His  explanation  of  his  failure  is  that  he 
was  "kind  of  shaky"  and  "kind  of  in  doubt."  Lynch  and  O'Connell, 
connected  respectively  with  the  New  York  Tribune  and  the  New  York 
Times  newspapers,  testified  that  they  stood  in  the  line  at  the  time,  and 
that  not  only  Scharen  failed  to  identify  the  defendant,  but  that,  after 
long  and  careful  scrutiny,  he  identified,  or  went  far  to  identify.  Lynch, 
who  was  next  in  line  to  the  defendant,  as  the  criminal.  Lynch  is  posi- 
tive, save  that  the  hand  of  Scharen  extended  towards  him  did  not  rest 
upon  him;  but  O'Connell  is  positive  that  Scharen  actually  laid  his 
hand  upon  Lynch.  Before  these  witnesses  testified,  Scharen  had  de- 
nied that  he  had  identified  any  one  on  this  occasion ;  but  the  testimony 
of  these  two  witnesses  was  not  thereafter  contradicted,  although  not 
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difficult  if  contradiction  were  possible,  for  there  were  several  other 
people,  including  a  high  police  official,  then  present  at  the  headquarters. 
It  is  true  that  O'Connell  on  cross-examination  admitted  that  there  were 
other  "line-ups"  that  night  that  included  him  and  Lynch,  but  he  was 
positive  that  on  no  other  occasion  was  Lynch  identified  as  a  criminal. 
And  there  is  evidence,  of  another  attempt  at  identification  by  Scharen 
at  the  Raymond  Street  jail  on  the  occasion  of  lining  up  a  number  of 
people  in  the  latter  part  of  that  February,  which  resulted  in  failure. 
Scharen  himself,  although  he  testified  that  he  knew  the  location  of  that 
jail,  testified  five  times  that  he  did  not  remember  that  he  was  ever 
there,  and  that  he  was  positive  that  he  had  never  attempted  and  yet 
had  failed  to  identify  the  defendant  in  that  jail.  But  Kiebrick,  a  keep- 
er of  the  jail,  and  Clarke,  then  a  prison  keeper  of  the  jail  and  now  a 
keeper  in  another  prison,  who  was  apparently  indifferent  to  all  parties, 
testified  positively  that  there  was  sudh  line-up,  and  Clarke  testified  that 
Scharen  and  Price  then  made  an  attempt  at  identification  and  failed. 
It  is  true  that  there  was  no  record  of  such  a  line-up  as  is  usual  in  such 
cases. 

After  the  crime,  Scharen  failed  to  identify  the  criminal  with  pho- 
tographs produced  by  the  police,  supposed  to  be  likenesses  of  the  de- 
fendant. He  was  in  frequent  conversation  with  members  of  the  police 
force  almost  every  day.    He  says : 

"I  didn't  talk  to  any  policeman  about  tbe  case  at  all,  until  they  come  to  the 
store  and  asked  us  about  it    Then  we  said,  'Well,  we  didn't  know.' " 

He  was  told  by  them  that  they  had  in  custody  in  the  magistrate's 
court  two  men  as  the  suspected  criminals,  and  that  he  was  wanted  to 
identify  them.  He  admits  that  when  he  first  saw  the  defendant  in 
that  place  the  defendant  was  alone  in  one  of  the  cells,  in  not  very  bril- 
liant light  and  in  the  daytime,  that  he  approached  the  cell  with  detec- 
tives, and  that  he  then  knew  that  the  detectives  wished  him  to  identi- 
fy the  man  therein  as  the  criminal.  And  he  testifies  he  recognized  the 
defendant  right  there  and  then.  He  afterwards  saw  the  defendant  in 
the  police  court  and  had  full  occasion  to  study  him. 

It  does  not  appear  that  Scharen  or  Price  had  ever  seen  the  defend- 
ant or  his  companion  before  the  period  of  the  crime.  The  time  af- 
forded for  original  observation  of  the  criminals,  according  to  Scharen, 
was  about  8  or  10  minutes.  He  stood  behind  the  counter  reading  a 
newspaper.  The  two  men  unlatched  the  front  door,  ran  in,  and  im- 
mediately both  confronted  Scharen  with  pistols  drawn.  Scharen  had 
been  facing  the  wall  and  did  not  look  at  the  door.  As  he  and  the  men 
faced  one  another,  the  ordinary  large  gaslight  in  the  shop,  overhead, 
shone  downwards,  and  if,  according  to  Scharen,  the  defendant  wore  a 
peaked  cap,  that,  headgear  shadowed  defendant's  face.  Scharen  says 
that  the  part  of  the  occurrence  in  the  shop  consumed  about  two  min- 
utes, but  of  course  any  estimate  of  time  by  minutes  is  mere  guess- 
work, and  as  the  instant  orders  given  to  Scharen  were  to  go  into  the 
rear  room,  the  interval  between  such  command  and  obedience  must 
have  been  very  brief,  although  Scharen  did  parley  with  the  men  in  a 
sentence  or  two.  For  the  remainder  of  the  time  both  Scharen  and 
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Price  were  held  in  the  rear  room.  Scharen  says  that  the  light  in  this 
room  was  very  dim,  partly  dark,  did  not  amount  ta  anything,  and 
Price,  who  had  come  from  the  room,  says  that  it  was  not  lighted  at 
all,  that  there  was  "just  enough  light  to  see  around  the  stove."  Some 
light  did  penetrate  from  the  shop,  but  that  shone  over  the  safe.  It 
was  in  this  room  only  that  Scharen  saw  the  one  criminal  alone.  And 
the  evidence  justifies  the  inference  that  the  criminal  stood  with  his 
back  towards  the  reflected  light  from  the  shop,  as  he  must  have  faced 
the  men  whom  he  held  at  bay,  and  it  is  clear  enough  that  these  two 
men  had  a  view  into  the  shop. 

It  is  not  violent  assumption  that  the  opportunity  for  Scharen's  im- 
pression as  to  the  identity  of  the  person  of  this  criminal  was  afforded 
only  in  the  brief  interval  between  the  time  he  was  confronted  by  the 
two  men  in  the  shop  and  the  time  he  obeyed  the  command  to  go  into 
the  rear  room,  and  this  is  the  period  in  which  Scharen  says  that  he 
saw  the  face  distinctly.  During  that  tense  period,  a  man  in  Scharen's 
position  would  naturally  be  greatly  excited.  A  few  days  afterwards  he 
attempted  identification  under  circumstances  which  afforded  him  every 
opportunity  for  long  and  careful  scrutiny,  and  confessedly  failed. 
And  according  to  the  other  credible  testimony,  he  not  only  failed  but 
he  mistook  another  for  the  criminal.  Moreover,  there  is  testimony 
that  he  failed  once  again  under  similar  circumstances.  Then  follow- 
ed again  his  failure  as  to  the  photographs,  and  then  the  identification  in 
the  magistrate's  court.  Before  this  identification  he  had  been  in  more 
or  less  constant  touch  with  the  police,  and  he  went  to  the  police  court 
at  the  request  of  policemen  and  detectives,  understanding  from  them 
that  they  wished  him  to  identify  a  certain  person  then  under  arrest. 
In  company  with  detectives,  he  went  to  the  cell  where  that  particular 
person  was  in  solitary  confinement  and  thereupon  identified  him  at 
once.  We  do  not  say  that  in  this  instance  there  was  coercion,  but  it 
is  clear  that  suggestion  from  the  officers  of  the  law  was  made  that  he 
should  do  exactly  what  he  did.  He  was  in  effect  told  to  go  down  to 
the  police  court  cell  to  identify  as  the  criminal  a  certain  person  then  in 
a  cell,  who  was  first  pointed  out  to  him  by  the  police  as  a  suspect.  We 
impute  no  blame  to  the  police,  for  it  was  their  duty  to  see  that  the  man 
under  arrest  was  identified  if  that  was  possible. 

The  circumstances  of  Scharen's  failure  at  headquarters,  and  of  his^ 
success  at  the  door  of  the  cell,  were  radically  different.  He  had  every 
advantage  at  the  former  place  that  he  possessed  at  the  latter  place. 
But  on  the  first  occasion  he  was  required  to  select  the  defendant  from 
among  other  men,  and  on  the  second  occasion  he  was  first  pointed  to 
the  person  to  be  identified.  Naturally  on  the  first  occasion  his  impres- 
sions of  the  criminal  were  more  recent.  Nothing  is  shown  to  have 
occurred  between  the  visits  to  the  headquarters  and  to  the  police  court 
that  helped  the  witness  to  certainty.  But  his  original  doubt  (to  express 
description  of  his  state  of  mind)  was  dissipated  without  any  apparent 
reason,  and  his  final  certainty,  for  aught  that  appears,  must  have  been 
the  result  of  reflection  alone  upon  the  same  circumstances  which  were 
not  sufficient  for  his  identification  at  police  headquarters,  or  even  to 
save  him  from  positive  mistake  at  that  time.    Contrary  to  the  natural. 
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order  of  things,  the  witness  asserts  under  cross-examination  that  his 
impression  was  "more  fresher"  as  time  sped  on,  and  that  it  was  "get- 
ting fresher  every  day."  His  study  of  the  defendant  in  the  police 
court,  he  says,  confirmed  his  opinion.  But  on  the  second  occasion  in 
the  police  court  he  saw  the  defendant  as  a  prisoner  at  the  bar,  accused 
of  a  crime.  The  learned  and  able  assistant  district  attorney  lays  stress 
upon  the  fact,  as  testified  to  by  Scharen,  that  when  he  saw  the  defend- 
ant and  his  alleged  companion,  Redmond,  together,  he  became  positive 
for  the  first  time,  and  suggests  as  a  reason  that  the  appearance  of  two 
related  matters  brings  more  readily  to  memory  the  subject  upon  which 
there  was  uncertainty  or  lapse  of  memory.  It  is  true  that  the  asso- 
ciation with  a  person  recalled  dimly,  of  some  incident  or  circumstance 
which  we  remember,  often  enables  us  to  recall  clearly  the  person  him- 
self. But  what  was  there  in  the  association  of  Redmond  with  the  de- 
fendant in  the  crime  that  to  Scharen  cast  light  upon  the  identity  of  the 
defendant?  Redmond,  too,  was  a  stranger  to  the  witness.  Redmond 
with  his  companion  at  first  confronted  Scharen  when  the  latter  stood 
behind  the  counter,  but  after  that  moment,  according  to  Scharen  and 
Price,  Redmond  returned  from  the  rear  room,  went  about  rifling  the 
shop,  and  remained  there  until  his  escap«.  Scharen  does  not  tell  us 
why  the  sight  of  Redmond  in  company  with  the  defendant,  or  how  the 
subsequent  association  of  the  two  men,  resolved  his  doubts. 

Price  invariably  failed  in  his  attempts  before  and  at  the  trial  to  iden- 
tify the  defendant.  The  difference  in  the  opportunities  of  Scharen  and 
Price  is  found  in  the  circumstance  that  Price  came  out  of  the  rear 
ro<»n  and  stood  at  the  door  to  see  the  men  confronting  Scharen,  and 
that  his  mind  was  diverted  by  his  young  lad  who  was  with  him  in  the 
rear  room  for  awhile,  while  he  was  held  there,  and  by  his  testimony 
that  he  closed  his  eyes  while  the  pistol  was  pointed  at  his  head.  But 
he  had  from  his  point  of  view  a  similar  opportunity  to  see  the  men  who 
confronted  Scharen  while  Scharen  saw  diem,  and  before  Scharen  and 
lie  went  into  that  rear  room. 

We  do  not  perceive  any  spirit  of  malice  or  of  persecution  in  the  wit- 
ness. It  was  natural,  like  any  other  good  citizen,  that  he  would  desire 
to  see  the  criminals  detected  and  punished.  It  was  not  unnatural  that 
as  the  victim  of  a  wanton  assault  he  should  desire  to  see  his  assailant 
revealed  and  punished.  And  as  a  witness  it  was  natural  that  he  would 
wish  his  testimony,  positive  in  its  character,  to  be  approved,  accepted, 
and  appreciated. 

The  learned  assistant  district  attorney,  who  did  not  take  part  in  the 
trial,  is  frank  to  state  in  his  brief  that  Scharen  was  "a  man  of  small 
affairs,  who  was  obviously  confused  by  sharp  cross-examination,  and 
easily  mixed  by  questions  requiring  a  ready  and  acute  memory."  We 
do  not  disagree  with  this  estimate.  Indeed  we  commend,  as  we  have 
had  frequent  occasion  heretofore  to  commend,  this  public  prosecutor 
for  his  fairness  and  his  frankness.  Scharen's  powers  of  memory  do 
not  impress  us.  He  testified  that  he  was  59  years  old  and  that  he  had 
been  an  optician  for  47  years.  Naturally  a  man  remembers  the  dif- 
ferent periods  of  his  business  life.  And  although  it  appears  that  he 
had  no  reason  for  concealment,  he  exhibited  lapses  of  memory  in  such 
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matters.  Thus  he  testifies  that  he  left  employment  with  a  firm  after 
10  years'  service  in  about  1901,  and  then  under  further  cross-exam- 
ination that  he  left  the  firm  in  1889.  And  he  was  unable  to  account 
for  nearly  15  years  of  the  period  of  his  business  life,  save  with  the 
explanation  that  he  was  at  home — ^but  kept  no  store.  He  could  not 
identify  in  court  the  policeman  who  had  taken  charge  of  the  case  on 
the  night  of  the  crime,  when  that  policeman  stood  up  before  him  in 
court,  nor  could  he  recall  the  detective  under  similar  conditions.  He 
was  certain  that  the  defendant  wore  an  overcoat  at  the  time  of  the 
attempt  at  identification  at  headquarters,  and  he  laid  stress  on  that 
fact  in  contrast  to  the  defendant's  garments  when  he  was  in  the  cell  at 
the  police  court,  and  yet  Lynch  and  O'Connell  testify  positively  that 
th^y  removed  their  coats  at  the  request  of  the  defendant  when  they 
went  into  the  line-up,  in  order  that  apparel  would  be  uniform.  He 
could  not  recall  any  visit  to  the  jail,  although  he  was  positive  that  he 
did  not  attempt  identification,  and  yet  we  have  the  testimony  of  the 
keepers  to  the  contrary.  He  was  questioned  minutely  as  to  his  pres- 
ence in  part  5  of  the  Supreme  Court  in  November,  1912,  and,  although 
he  was  plied  with  questions  involving  the  details,  he  made  his  denial 
emphatic  by  saying  that  he  was  not  Uiere  unless  in  his  sleep.  A  night 
intervened  and  then,  taken  in  hand  by  the  learned  trial  counsel  for  the 
people,  he  said  he  had  been  refreshing  his  memory  after  conversation 
with  counsel,  and  so  he  "come  to  remember"  he  was  subpoenaed,  and 
that  he  was  told  that  it  was  not  this  case  but  another  case  on  trial  and 
might  go  home.    On  recross  he  was  asked : 

"Ton  know  when  I  asked  you  yesterday,  I  asked  yon  to  be  very  careful  and 
take  your  time  before  answering,  remember  that?    A.  I  do. 

"Q.  You  remember  that  your  answer  was  that  if  you  were  In  part  5  you 
must  have  been  asleep  when  you  were  there?  A.  I  did  not  say  anything  of 
the  kind.    •    •    • 

"Q.  And  you  remember  my  asking  yon  for  at  least  ten  minutes  about  your 
being  in  part  5,  and  swearing  positively  you  never  were  there  until  last  month? 
A.  I  only  come  to  remember  that  I  was  subpoenaed,  that's  all  I  remember. 
Afterwards  I  come  to  refresh  my  memory." 

This  is  rather  a  startling  lapse  in  relation  to  matters  almost  germane 
to  the  case  at  bar.    For  example,  he  was  asked  on  cross-examination : 

"Q.  So  that  you  did  not  see  these  two  men  running  away  up  the  street,  did 
you?    A.  No. 

"Q.  And  yon  didn't  swear  that  they  did  run  up  the  street?   A.  Well— 

"Q.  Did  you  swear? 

"Mr.  Caldwell :  I  don't  think  he  did. 

"A.  I  didn't  swear  I  ran  after  them.    I  did  not  see  them  ran. 

"Q.  Didn't  you  swear  here  this  morning  that  they  went  out  to  the  street 
and  ran  up  the  street?    A.  Tbey  ran  up  the  street,  yes. 

"Q.  You  swear  you  saw  them  run  up  the  street?    A.  No. 

"Q.  You  swore  they  did  nm  up?    A.  Well,  I  didn't  see  them  run." 

Again  he  was  asked  on  cross-examination: 
"Q.  Were  you  not  down  to  the  Jail?    A.  No. 

"Q.  Didn't  you  go  to  the  county  jail  on  Raymond  street  at  all?    A.  No,  sir. 
"Q.  At  no  time?    A.  No  time. 

"Q.  Didn't  you  testify  in  answer  to  a  question  by  Mr.  Caldwell  that  you  did 
go  to  the  Jail?   A.  No,  sir;  it  was  the  Flatbush  jail,  I  seen  him  In  the  court." 
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And  further  on  he  testified: 

"Q.  Were  you  ever  In  the  Raymond  street  Jail?    A.  Who?    Me? 

"Q.  I  am  not  talking  with  anybody  else  at  the  present  time.  A.  I  don't  re- 
member that. 

"Q.  Is  that  your  best  answer,  that  yon  don't  remember  whether  yon  were 
In  the  Baymond  street  Jail  or  not?    A.  I  don't  remember. 

"Q.  And  can't  you  state  to  this  court  and  Jury  whether  or  not  you  were 
erer  in  your  life  In  Raymond  street  Jail.    A.  I  don't  remember  it. 

"Q.  Tou  know  where  the  Raymond  street  Jail  is?    A.  I  do. 

"Q.  Were  yon  ever  Inside  its  doors?    A.  Not  as  I  remember. 

"Q.  Think.    A.  I  told  you  I  don't  remember. 

"Q.  Will  yon  swear  positively  that  you  were  not  there?   A.  I  don't  know. 

"Q.  Isn't  it  a  ftict  you  went  down  to  the  Raymond  street  Jail  and  attempted 
to  identify  tills  man  Cassldy?    A.  No." 

Many  other  similar  examples  might  be  given.  It  aj^ears  also  that 
he  had  suffered  from  "presbyopia"  for  15  years,  and  that  he  had  fitted 
himself  to  eyeglasses  which  he  required  in  reading  but  that  were  not 
used  for  long  vision.  He  used  them  for  reading  the  newspaper  on 
the  evening  of  the  crime,  but  took  them  away  when  he  looked  at  the 
criminals,  whom  he  says  he  could  see  distinctly.  As  to  the  manner  of 
the  witness,  we  note  that  the  court  said  to  him : 

"I  tiave  spoken  several  times  abont  repeating  the  questions  of  counsel.  It 
Is  incnmbering  the  record  and  consuming  time.  If  It  is  necessary  for  yon  to 
think  before  making  a  reply,  think  without  repeating  the  question." 

Such  habit  may,  as  we  well  know,  be  indicative  of  slow  mental 
process,  or  of  the  desire  to  be  exactly  accurate  in  the  answers,  or  of 
reservation  of  the  whole  truth,  or  of  falseness  of  deliverance.  We 
repeat  that  we  do  not  say  that  the  witness  was  willfully  false  in  his 
identification.  On  the  contrary,  we  assume  that  he  intended  to  be 
truthful  in  his  identification.  But  he  does  not  impress  us  as  one  scru- 
pulous to  cling  to  an  original  doubt,  but  rather  as  ready  to  disregard 
it  in  order  to  strengthen  his  statements,  as  inclined  to  be  positive  rather 
than  accurate,  as  apt  to  leap  to  certainty  rather  than  to  count  his  steps, 
as  susceptible  to  sug:gestion,  and,  when  assured  by  others  of  a  fact, 
ready  to  affirm  that  it  exists,  casting  aside  dubiety.  His  positivity  is 
not  of  strength  but  of  weakness. 

There  was,  as  we  have  said,  no  other  evidence  even  of  identifying 
circumstance  which  connected  the  defendant  with  the  crime.  The  de- 
fendant took  the  stand  in  absolute  denial  and  to  assert  that  at  the  time 
of  the  crime  he  was  in  the  house  where  his  family  lived.  To  support 
the  latter  assertion,  he  called  his  mother  as  a  witness,  who  testified 
likewise,  and  who  determined  the  date  by  reference  to  a  trifling  in- 
cident. The  alibi,  of  course,  was  rejected,  in  that  the  j'ury  found  the 
guilt  of  the  defendant.  But  that  incidental  rejection  does  not  neces- 
sarily imply  that  the  jury  thought  that  the  woman  deliberately  lied,  for 
the  jury  may  have  determined  that  the  evidence  was  not  satisfactory 
as  to  the  essential  elements  of  day  and  hour.  Barrett,  J.,  for  the  court 
in  People  v.  Smith,  55  Hun,  606,  7  N.  Y.  Supp.  841,  a  case  that  is 
similar  to  the  one  at  bar,  well  said : 

"The  defendant  •  •  •  cannot  be  convicted  because  of  the  mere  weak- 
ness of  this  defense.  The  question  of  Identification  still  remains,  and  must 
be  determined  upon  the  case  made  by  the  prosecution,  supplemented  by  any 
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testimony  emanating  from  the  defendant  really  Indicating  a  consciousness  of 
guilt." 

It  is  true  that  the  defendant  had  a  criminal  record,  and  that  he  was 
not  revealed  as  an  orderly  or  industrious  person ;  but,  although  such 
proof  makes  against  him,  it  of  course  is  not  sufficient  to  convict  him 
of  this  crime,  and  it  throws  no  direct  light  upon  the  reliability  of  the 
evidence  of  identification. 

The  defendant  was  jointly  indicted  with  Redmond,  but  was  tried 
separately.  At  this  trial  Scharen  also  identified  Redmond  as  one  of 
the  criminals.  Thereupon  there  was  a  great  mass  of  testimony  taken 
to  establish  that  Redmond  was  elsewhere  at  the  hour  of  the  crime,  and 
the  trial  drifted  into  a  partial  trial  of  the  alibi.  But  such  proof  only 
went  to  the  credibility  of  Scharen.  And  the  jury  did  not  necessarily 
determine  that  the  alibi  was  false,  for  the  jury  dealt  only  with  the 
identification  of  the  defendant.  All  that  can  be  said  is  that,  despite 
the  proof  that  was  given  to  show  that  Scharen's  identification  of  Red- 
mond was  error,  the  jury  found  that  Scharen's  identification  of  the 
defendant  was  sufficient.  We  are  not  called  upon  to  pass  upon  the 
probative  force  of  the  proof  of  identification  as  to  Redmond.  Suffice 
it  to  say  that  there  was  nothing  elicited  in  this  feature  of  the  case  that 
identified  the  defendant  with  the  criminal. 

Upon  full  consideration  of  the  case  we  are  convinced  that  it  would 
not  be  safe  to  affirm  this  conviction,  that  rests  almost,  if  not  altogether, 
upon  this  testimony  of  personal  identification.  Greenleaf  on  Evidence 
(15th  Ed.)  vol,  3,  §  30,  says : 

"But  it  must  not  be  forgotten  that  the  books  furnish  deplorable  cases  of 
the  conviction  of  innocent  persons  from  the  want  of  sufficiently  certain  proots 
either  of  the  corpus  delicti  or  of  the  Identity  of  the  prisoner.  It  is  obvious 
that  on  this  point  no  precise  rule  can  be  laid  dovcn,  except  that  the  evidence 
'ought  to  be  strong  and  cogent,"  and  that  Innocence  should  be  presumed  until 
the  case  is  proved  against  the  prisoner,  in  all  its  material  circumstances,  be- 
yond any  reasonable  doubt" 

The  judgment  of  conviction  of  the  County  Court  of  Kings  County 
is  reversed,  and  a  new  trial  is  ordered.    All  concur. 


(160  App.  Div.  607) 

JUMUS  KAYSER  &  GO.  v.  ITALIAN  SILK  UNDERWEAR  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    February  13, 1914.) 

1.  CouBTs  (§  489*) — JuBisMcnoN  OF  State  Couets — Infringement  of. 

Act  Cong.  March  3,  1881,  c.  138,  21  Stat  502  (U.  S.  Comp.  St  1901,  p. 
8401),  respecting  trade-marks  upon  goods,  the  subject  of  commerce  with 
foreign  nations,  and  the  Indian  tribes,  providing  by  section  10  that  noth- 
ing therein  should  lessen  or  avoid  any  remedy  at  law  or  In  equity  which 
any  party  aggrieved  by  any  unlawful  use  of  a  trade-mark  might  have,  and 
Act  Cong.  Feb.  20,  1905,  a  592,  33  Stat  724  (U.  S.  Comp.  St  Supp.  1911, 
p.  1459),  providing  for  the  registration  of  such  trade-marks,  and  by  sec- 
tion 23,  re-enacting  section  10  of  the  previous  act  did  not  take  away  or 
impair  the  Jurisdiction  of  the  state  courts  over  suits  for  the  protection  of 
trade-marks,  whether  registered  or  not 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  1324-1330,  1333- 
1341,  1372-1374 ;   Dec.  Dig.  g  489.*] 

*For  otber  casea  see  same  topic  ft  S  NiniBEB  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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i.  Tbade-Mabks  and  Trade-Namb8  (I  21*) — Subject  or  Ownebship — Pboteo- 
TioN — Geoobapeical  Names — Fedebal  Statutes. 

Trade-Mark  Act  Feb.  20, 1905,  c.  592,  33  Stat  724  (U.  S.  Comp.  St  Supp. 
1911,  p.  1459),  proTidlng  that  no  mark  consisting  merely  of  a  geographical 
name  or  term  should  be  registered,  but  that  nothing  therein  should  pre- 
vent the  registration  of  any  mark  used  by  an  applicant  or  his  predecessor 
or  others  from  whom  title  to  the  mark  was  derived,  in  foreign  or  inter- 
state commerce,  "which  was  In  actual  and  exclusive  use  as  a  trade-mark 
of  the  applicant  or  his  predecessor  from  whom  he  derived  title,  for  ten 
years  next  preceding  the  passage  of  this  act"  entitled  the  geographical 
term  or  word  "Italian,"  used  by  plalntlfC  and  his  predecessor  for  more 
than  ten  years  In  connection  with  their  manufactured  underwear,  to  regis- 
tration, and  the  duly  Issued  certificate  therefor  to  protection. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  {24;   Dec.  Dig.  t  21.*] 

S.  Ibadk-Maxks  and  Tbade-Names  (f  70*)— Common  Law — Unfaib  Competi- 
noN. 

Plaintiff's  predecessor  in  1893  originated  and  adopted  the  trade-mark 
"Italian"  as  applied  to  silk  underwear  of  Its  manufacture  to  Indicate  the 
origin  thereof,  and  in  1898  received  a  certificate  of  registratiou  from  the 
Patent  Office,  and  during  his  continual  use  thereof  the  word  acquired  a 
secondary  meaning,  and  was  not  understood  as  implying  that  the  under- 
wear 80  marked  was  manufactured  In  Italy,  or  by  Italians,  or  from  ItaUan 
silk,  the  silk  In  fact  used  being  Japan  silk,  but  to  identify  the  goods  as 
manufactured  by  the  plaintlfF  and  as  indicating  its  quality,  and  a  large 
foreign  and  domestic  trade  in  such  goods  had  been  built  up.  In  1911,  de- 
fendant Inconwrated  under  the  name  "Italian  Silk  Underwear  Company," 
manufactured  a  lower  grade  of  goods  than  plaintiff,  and  sold  them  under 
the  mark  "Italian,"  packed  in  similar  boxes  to  which  were  attached 
printed  tags  identical  in  size  and  shape  with  those  used  by  plaintiff  and 
with  similar  directions  thereon.  Held,  that  under  the  principles  of  the 
common  law  plaintiff  had  an  exclusive  right  to  the  word  "Italian"  in  con- 
nection with  the  silk  underwear  manufactured  by  it,  and  that  defendant's 
appropriation  and  use  of  it  was  an  unfair  competition  and  a  violation  of 
the  plaintiff's  rights  which  would  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent 
Dig.  !  81 ;   Dec.  Dig.  {  70.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Julius  Kayser  &  Company  against  the  Italian  Silk  Under- 
wear Company.  From  a  judgment  restraining  defendant  from  using 
plaintiff's  trade-mark,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

Joshua  Haberman,  of  New  York  City,  for  appellant. 

Hardy,  Stancliffe  &  Whitaker,  of  New  York  City  (Charles  J.  Hardy, 
of  New  York  City,  of  counsel,  and  Frederick  P.  Whitaker,  of  New 
York  City,  on  the  brief),  for  respondent. 

CLARKE,  J.  The  judgment  appealed  from  adjudges  and  de- 
crees that : 

"The  trade-mark  'Italian'  (registered  by  the  plaintiff's  predecessor  in  the 
United  States  Patent  Office  on  the  7th  day  of  July,  1908,  for  which  a  certifi- 
cate of  registration  was  issued  to  said  Julius  Kayser  &  Co.  numbered  69817  in 
the  name  of  the  United  States  of  America  and  under  the  seal  of  the  United 
States  Patent  Office  and  signed  by  the  Commissioner  of  Patents),  as  applied  to 
silk  onderwear,  is  a  valid  trade-mark,  is  the  property  of  plaintiff,  Julius  Kay- 

*For  oUiar  eaaw  «••  wamt  topio  *  I  mvubsb  in  Dec.  A  Am.  Dl«a.  1907  to  date,  A  Bap'r  Iiulcxu 
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ser  &  Co.,  and  said  Jnllns  Kayser  &  Co.  is,  as  against  the  defendant,  entitled 
to  the  exclusive  use  thereof." 

And  further: 

"That  the  use  by  the  defendant,  the  Italian  Silk  Underwear  Company,  of  its 
said  name  'Italian  SUk  Underwear  Company,'  is  unlawful  and  constitutes  an 
infringement  of  the  plaintiff's  said  trade-mark  'Italian'  and  of  plaintiff's  prop- 
erty and  rights  therein,  and  that  the  defendant,  the  Italian  Silk  Underwear 
Company,  be,  and  it  and  its  officers,  servants,  agents,  and  employes  hereby  are, 
forever  restrained  from  directly  or  Indirectly  using  Its  said  name  'Italian  Silk 
Underwear  Company'  or  any  name  so  similar  thereto  as  to  be  calculated  to 
deceive.  In  connection  with  the  sale  or  offering  for  sale  of  underwear  mana- 
tactured  by  the  defendant,  'The  Italian  Silk  Underwear  Company.' " 

And  is  further  ordered : 

"That  the  defendant,  its  officers,  servants,  agents,  and  employes,  be  and  they 
hereby  are  forever  restrained  from  engaging  in  unfair  competition  in  trade 
with  the  plaintiff,  and  the  defendant,  the  Italian  Silk  Underwear  Company, 
and  its  officers,  servants,  agents,  and  employes,  hereby  are  forever  restrained 
from  packing,  dressing,  and  labeling  Its  underwear  in  the  form  and  manner 
complained  of  by  the  plaintiff  In  form  and  manner,  or  so  closely  resembling 
the  packing,  dress,  and  labels  of  the  plaintiff  as  to  be  calculated  to  deceive." 

The  court  found,  as  matters  of  fact :  That  both  plaintiff  and  defend- 
ant are  engaged  in  the  business  of  manufacturing  and  selling  silk  un- 
derwear, and  plaintiff  has  been  engaged  in  said  business  for  the 
past  20  years.  That  plaintiff's  predecessor,  in  the  year  1893,  adopted, 
originated,  and  has  since  continually  used  the  trade-mark  "Italian"  as 
applied  to  silk  underwear  of  its  manufacture,  to  indicate  the  origin 
thereof,  and  marketed  and  sold  underwear  under  such  trade-mark. 
That  at  the  time  of  the  adoption  of  said  trade-mark  no  other  manu- 
facturer of  underwear  had  applied  said  mark  to  underwear  of  his  or 
its  manufacture;  and  that  the  use  of  said  trade-mark,  as  applied  to 
underwear,  was  used  in  and  understood  to  be  used  in  a  purely  fanci- 
ful sense.  That,  since  the  adoption  of  said  trade-mark,  the  business 
of  manufacturing  and  selling  silk  underwear  under  said  mark  by 
plaintiff's  predecessor  and  plaintiff  has  constantly  increased  from  $2,- 
000  a  year  to  and  in  excess  of  $300,000  a  year,  and  a  very  large  busi- 
ness has  been  built  up  by  them  therein  in  the  several  states  and  with 
foreign  nations ;  and  from  1893  to  the  present  time  many  thousands 
of  dollars  have  been  expended  in  advertising  their  silk  underwear  un- 
der said  mark,  and  said  underwear  has  become  very  popular  and  well 
known  to  the  trade  and  purchasing  public.  That  during  the  .20  years 
of  the  manufacture  and  sale  of  "Italian"  silk  underwear  by  plaintiff 
and  its  predecessor  the  name  "Italian"  has  become  so  associated  with 
the  underwear  of  Julius  Kayser  &  Co.,  through  long-continued  and  ex- 
clusive use  thereof,  as  to  become  identified  with  its  product,  and  the 
word  "Italian,"  as  applied  to  underwear  signifies  to  the  trade  and  the 
purchasing  public  the  goods  of  Julius  Kayser  &  Co.  and  no  other, 
and  said  name  "Italian"  has  acquired  a  secondary  meaning  as  identify- 
ing the  underwear  of  the  manufacture  of  plaintiff  and  its  predecessor. 
That  plaintiff's  predecessor  made  application  for  the  registration  of 
said  trade-mark  to  the  Commissioner  of  Patents,  who  allowed  the 
same  and  issued  a  certificate  of  registration  on  July  7, 1908.   That  Mor- 
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ris  S.  Siegel  caused  the  defendant  to  be  incorporated  in  December, 
1911,  after  the  underwear  manufactured  by  plaintiff  and  its  predeces- 
sor under  its  said  trade-mark  had  become  well  known  to  the  trade 
and  the  purchasing  public  and  had  achieved  great  popularity,  and  said 
Siegel  caused  said  name  "Italian"  to  be  incorporated  in  such  corporate 
name  of  defendant  with  knowledge  of  plaintiff's  said  trade-mark  and 
of  the  good  will  established  by  plaintiff  and  its  predecessor  in  con- 
nection therewith  and  with  the  design  of  benefiting  thereby.  That  de- 
fendant has  sold  its  entire  "output  of  underwear  (except  petticoats)  un- 
der its  name  of  "Italian  Silk  Underwear  Company,"  and  has  packed 
its  goods  in  similar  boxes  and  attached  printed  tags  identical  in  size 
and  shape  to  those  used  by  plaintiff  and  with  similar  directions  there- 
on. That  the  use  of  the  name  of  defendant  and  the  use  by  it  of  its 
said  boxes  and  labels  are  calculated  and  designed  to  cause  the  trade 
and  the  purchasing  public  to  believe  that  the  defendant's  underwear  is 
the  underwear  of  plaintiff's  manufacture,  and  confusion  has  been  and 
will  be  created  by  defendant's  continued  use  thereof.  And,  as  a  con- 
clusion of  law,  uiat  the  said  trade-mark  "Italian"  as  applied  to  silk 
underwear  is  a  valid  trade-mark,  is  the  property  of  the  plaintiff,  and 
plaintiff  is,  as  against  the  defendant,  entitled  to  the  exclusive  use  there- 
of, and  that  the  defendant  is  engaging  in  unfair  competition  with  plain- 
tiff. 

These  findings  are  sustained  by  the  evidence.  The  claim  is  made 
that  "Italian,"  being  a  geographical  word,  may  not  be  appropriated  as 
a  trade-mark.  I  consider  this,  first,  under  the  United  States  statutes, 
and,  second,  under  the  principles  of  the  common  law  as  applied  by  the 
courts  of  this  state. 

[1]  1.  The  original  United  States  statute,  the  act  of  July  8,  1870, 
carried  forward  into  sections  4937  to  4947,  U.  S.  Revised  Statutes,  pro- 
viding for  the  registration  of  trade-marks  and  assuming  to  confer  ex- 
clusive jurisdiction  upon  the  federal  courts  in  trade-mark  cases,  was 
declared  unconstitutional  by  the  Supreme  Court  of  the  United  States 
in  U.  S;  V.  Steffens,  100  U.  S.  82, 25  L.  Ed.  550;  that  court  saying: 

"The  right  to  adopt  and  nse  a  symbol  or  a  device  to  distinguish  the  goods 
or  property  .made  or  sold  by  the  person  whose  mark  It  is,  to  the  exclusion  of 
use  by  all  other  persons,  has  been  long  recognized  by  the  common  law  and 
the  chancery  courts  of  England  and  of  this  country,  and  by  the  statutes  of 
some  of  the  states.  It  Is  a  property  right  for  the  violation  of  which  damages 
may  be  recovered  In  an  action  at  law,  and  the  continued  violation  of  It  Will 
be  enjoined  by  a  court  of  equity.  •  •  •  This  exclusive  right  was  not 
created  by  the  act  of  Congress,  and  does  not  now  depend  upon  it  for  its  en- 
forcement, the  whole  system  of  trade-mark  property  and  the  civil  remedies 
for  Its  protection  existed  long  anterior  to  that  act,  and  have  remained  In  full 
force  sinoe  its  passage." 

Soon  after  this  decision  Congress  passed  an  act,  approved  March 
3, 1881  (21  Stat.  502,  c.  138  [U.  S.  Comp.  St.  1901,  p.  3401]),  respect- 
ing-trade-marks  upon  goods  the  subject  of  commerce  with  foreign  na- 
tions and  Indian  tribes.    This  act,  inter  alia,  provided  (section  10) : 

"Nothing  in  this  act  shall  prevent,  lessen.  Impeach  or  avoid  any  remedy  at 
law  or  in  equity  which  any  party  aggrieved  by  any  wrongful  use  of  any  trade- 
mark mlg^t  have  had  if  the  provisions  of  this  act  had  not  been  passed." 
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In  re  Keasbey  &  Mattison  Co.,  160  U.  S.  221,  16  Sup.  Ct.  273,  40 
L.  Ed.  402,  Mr.  Justice  Gray  said : 

"Tbat  act,  while  conferring  upon  the  courts  of  the  United  States,  In  general 
terms,  jurisdiction  over  such  suits,  without  regard  to  the  amount  In  contro- 
versy, does  not  specify  either  the  court  or  the  district  of  the  United  States  in 
which  suit  shall  be  brought ;  nor  does  It  assume  to  take  away  or  Impair  the 
Jurisdiction  which  the  courts  of  the  several  states  always  had  over  suits  for 
infringement  of  trade-marks. .  This  suit,  then,  assuming  It  to  be  maintainable 
under  the  act  of  1881,  is  one  of  which  the  courts  of  the  United  States  hare 
Jurisdiction  concurrently  with  the  courts  of  the  several  states." 

In  Smail  v.  Sanders,  118  Ind.  105,  20  N.  E.  296,  the  court  said: 

"The  state  courts  have  Jurisdiction  to  enjoin  a  party  from  infringing  the 
trade-mark  of  a  competitor.  The  act  of  Congress  assuming  to  confer  exclusive 
Jurisdiction  upon  the  federal  courts  in  trade^mark  cases  has  been  pronounced 
unconstitutional.  *  *  *  These  decisions  settle  the  question,  and,  beyond  all 
doubt,  settle  it  correctly,  since  Congress  has  no  more  power  to  deprive  the  state 
courts  of  jurisdiction  In  trade-mark  cases  than  it  would  have  to  deprive  them 
of  power  to  decide  controversies  concerning  any  other  species  of  property.  A 
trade-mark  is  not  within  the  provisions  of  the  federal  Constitution  respecting 
<H>Pyrlghts  and  patents." 

Chapter  592  of  the  Laws  of  1905,  approved  February  20,  1905  (33 
Stat.  724  [U.  S.  Comp.  St.  Supp.  1911,  p.  1459]),  entitled  "An  act  to 
authorize  the  registration  of  trade-marks  used  in  commerce  with  for- 
eign nations  or  among  the  several  States  or  with  Indian  tribes,  and  to 
protect  the  same,"  extended  the  trade-mark  provisions  to  interstate 
commerce.  It  likewise  contained  the  provision  of  the  act  of  1881 
above  alluded  to  (section  23).  In  Traiser  v.  Doty  Cigar  Co.,  198  Mass. 
327,  84  N.  E.  462,  15  Ann.  Cas.  219,  a  bill  in  equity  had  been  filed  to 
restrain  the  defendants  from  infringing  a  trade-mark  of  the  plain- 
tiff. The  defendants  filed  a  plea  to  the  jurisdiction,  alleging  that  one 
of  them  had  registered  with  tiie  Commissioner  of  Patents  of  the  Unit- 
ed States  a  mark,  in  accordance  with  the  act  of  1905,  and  had  re- 
ceived therefor  a  certificate  of  registration,  and  hence  that  exclusive 
jurisdiction  of  all  matters  pertaining  to  this  trade-mark  and  its  va- 
lidity was  vested  in  the  courts  of  the  United  States.  The  Supreme 
Judicial  Court  of  Massachusetts  said : 

"The  question  presented  is  whether,  when  one  had  registered  a  trade-mark 
under  the  federal  statute,  he  is  immune  from  litigation  as  to  his  title  to  the 
trade-mark  so  registered  in  the  state  courts,  in  cases  where  they  would  other- 
wise have  jurisdiction." 

After  referring  to  the  former  acts  of  Congress  and  to  the  cases 
thereunder  and  to  the  similar  provisions  in  the  two  acts,  it  concluded : 

"Plainly,  where  all  the  parties  to  the  suit  are  domiciled  in  this  common- 
wealth, our  courts  have  Jurisdiction  to  adjudicate,  as  to  their  respective  rights, 
between  the  plaintiff  owner  of  a  registered  or  of  an  unregistered  trade-mark 
and  the  defendant  owner  of  a  registered  trade-mark  who  is  charged  with  an 
infringement" 

[2]  Section  5  of  said  act  provides  in  part  as  follows : 
"Provided,  that  no  mark  which  consists  merely  in  the  name  of  an  individ- 
ual, firm,  corporation,  or  association,  not  written,  printed,  Impressed,  or  woven 
in  some  particular  or  distinctive  manner  or  in  association  with  a  portrait  of 
the  individual  or  merely  in  word  or  devices  which  are  descriptive  of  the  goods 
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wltb  whleb  tbey  are  used  or  of  the  character  or  quality  of  such  goods,  or 
mwely  a  geocraphical  name  or  term,  shall  be  registered  under  the  term  of 
this  act.  *  •  •  And  provided  further,  that  nothing  herein  shall  prevent 
the  registration  of  any  mark  used  by  the  applicant  or  his  predecessors,  or  by 
those  from  whom  title  to  the  mark  is  derived,  in  commerce  with  foreign  na- 
tions or  among  the  several  states,  or  with  In^n  tribes,  which  was  in  actual 
and  exclusive  use  as  a  trade-mark  of  the  applicant  or  his  predecessors  from 
whom  he  derived  title,  for  ten  years  next  preceding  the  passage  of  this  act" 

The  said  statute  with  particular  reference  to  the  ten-year  clause 
was  construed  by  the  Circuit  Court  of  Appeals  of  this  circuit  in  Thad- 
deus  Davids  Co.  v.  Davids,  178  Fed.  801,  102  C  C.  A.  249.  Noyes, 
J.,  said : 

"The  first  question,  then,  Is  whether  a  name  must  be  valid  as  a  technical 
tiade-mark  to  come  within  the  ten-year  clause.  If  this  be  so,  the  clause  has 
no  force  or  effect  Technical  trade-marks  are  entitled  to  be  registered  under 
the  act  regardless  of  length  of  use.  The  owner  of  a  valid  common-law  trade- 
mark may  register  it  any  time,  and  he  has  no  greater  or  less  privilege  on  ac- 
count of  its  long  use.  There  is  no'  necessity  for  thus  construing  the  ten-year 
clause  BO  as  to  render  it  ineffective.  In  our  opinion  there  is  a  distinction  be- 
tween the  words  'mark'  and  'trade-mark'  as  used  In  the  clause.  It  provides 
that  nothing  shall  prevent  the  registration  of  any  'mark'  used  as  a  'trade- 
mark' for  more  than  ten  years.  The  evident  purpose  is  to  permit  the  regis- 
tration of  marks  not  amounting  to  tedinical  trade-marks  but  which  have  been 
long  used  as  such.  *  *  *  It  would  seem  that  Congress  in  the  ten-year 
clause  recognized  the  principle,  so  often  stated  by  the  courts,  that  words 
whidl  through  association  with  products  ha^e  acquired  secondary  meanings 
will  be  protected  although  not  amounting  to  technical  trade-marks,  and  in- 
tended to  permit  their  registration  under  certain  conditions.  The  act  makes 
a  mark  actually  and  exclusively  used  the  requisite  period  entitled  to  registra- 
tion as  a  trade-mark.  And  if  it  is  entitled  to  registration  it  is  entitled  to  pro- 
tection. We  are  unable  to  appreciate  the  distinction  sought  to  be  drawn  by 
the  defendant  between  the  right  to  register  a  trade-mark  and  the  right  to 
protect  It  *  *  *  With  respect  to  names,  descripttve  words,  and  geographi- 
cal terms,  we  are  of  the  opinion  that  the  proviso  prevents  thdr  registration  if 
they  have  been  In  use  for  less  than  ten  years,  but  that  the  ten-year  clause  en- 
titled them  to  registration  if  they  have  been  actually  and  exclusively  used  for 
more  than  that  period,  before  the  passage  of  the  act" 

In  Coca-Cola  Co.  v.  Nashville  Syrup  Co.  (D.  C.)  200  Fed.  153,  San- 
ford,  J.,  said: 

"The  effect  of  the  proviso  In  section  5  of  the  Act  of  1905  was  to  make  a 
name  subject  to  registry  as  a  valid  trade-mark,  through  such  prior  use,  even 
although  the  words  were  originally  merely  descriptive  and  not  the  subject  of 
a  valid  trade-mark." 

In  N.  Y.  Mackintosh  Co.  v.  Flam  (D.  C.)  198  Fed.  571,  Holt,  J., 
said: 

"Moreover,  the  evidence  shows  that  it  was  used  exclusively  by  the  complain- 
ant more  than  ten  years  before  registration,  and  therefore  the  provisions  of 
section  5,  of  the  Trade-Mark  Act  of  1905,  •  •  •  apply,  that,  In  such  a 
case,  the  fact  that  the  term  was  originally  descriptive  does  not  prevent  regis- 
tratton." 

And  to  the  same  effect  are  Coca-Cola  v.  Deacon  Co.  (D.  C.)  200 
Fed.  105;  Coca-Cola  v.  Am.  Druggists  (D.  C.)  200  Fed.  107;  Am. 
Pencil  Co.  y.  Gottlieb  (C.  C.)  181  Fed.  178. 

It  appearing  that  the  plaintiff  and  its  predecessor  had  exclusively 
used  the  mark  here  in  question,  although  a  geographical  term,  for  more 
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than  ten  years  prior  to  its  application  for  registration,  it  was  proper- 
ly admitted  to  such  registration,  and,  the  certificate  therefor  having 
been  duly  issued,  it  is  entitled  to  protection. 

.  [3]  2.  It  appears  conclusively  in  the  evidence  that  the  word  "Ital- 
ian" as  applied  by  the  plaintiff  to  its  goods  has  acquired  a  secondary 
or  fanciful  meaning,  or,  as  is  expressed  by  certain  witnesses,  who  are 
buyers  for  large  concerns,  "It  is  a  byword."  It  does  not  mean,  and  is 
not  understood  to  mean  by  those  selling  or  purchasing  the  goods,  that 
the  underwear  marked  by  it  was  manufactured  in  Italy  or  by  Italians, 
or  that  the  silk  of  which  the  underwear  is  composed  was  produced  in 
Italy  or  imported  therefrom.  It  is  the  evidence  that  no  silk  for  the 
weaving  or  manufacture  of  such  underwear  is  brought  to  this  coun- 
try from  Italy ;  that  neither  the  plaintiff  nor  the  defendant  uses  such 
silk  in  the  manufacture  of  underwear  produced  and  sold  by  either 
of  them.  The  silk  used  by  the  plaintiff  is  Japan  silk  of  a  high  quality ; 
the  underwear  is  woven  by  the  method  employed  in  the  weaving  of 
silk  gloves  and  is  of  high  quality  and  runs  in  price  from  $24  a  dozen 
to  $300  a  dozen.  The  articles  manufactured  and  sold  by  the  defend- 
ant are  produced  from  a  lower  grade  of  Japan  silk  and  are  sold  from 
$11.50  a  dozen  to  $100  a  dozen.  The  plaintiff  manufactures  and  sells 
a  cheaper  grade  of  goods,  but  to  these  is  never  attached  the  mark 
"Italian,"  which  is  reserved  exclusively  for  articles  manufactured  from 
the  best  of  Japan  sOk.  That  word  is  known  to  the  trade  and  pur- 
chasing public  as  identifying  the  silk  underwear  as  that  manufactured 
by  the  plaintiff  and  as  indicating  its  quality. 

In  Newman  v.  Alvord,  51  N.  Y.  189,  10  Am.  Rep.  588,  the  trade- 
mark claimed  by  plaintiff  consisted  of  the  use  of  the  word  "Akron"  in 
designating  a  cement  manufactured  by  them  near  the  village  of  Ak- 
ron, Erie  County,  N.  Y.  They  and  their  predecessors-  had  used  the 
word  "Akron"  as  a  trade-mark  to  designate  the  origin  and  quality  of 
their  cement  for  over  13  years  before  the  commencement  of  the  ac- 
tion. The  defendants  manufactured  a  cement  in  Onandaga  County 
near  Syracuse.  They  knew  that  the  plaintiff  had  for  years  used  the 
word  ''Akron"  as  a  trade-mark  to  designate  the  origin  and  place  of 
manufacturing  their  cement.  They  applied  the  word  to  designate  their 
cement  by  calling  it  "Akron  cement."  The  Court  of  Appeals,  in  af- 
firming a  decree  granting  a  perpetual  injunction,  said : 

"The  trade-mark  must  be  used  to  indicate  not  the  quality,  bat  the  origin  or 
ownership,  of  the  article  to  which  It  is  attached.  It  may  be  any  sign,  mark, 
symbol,  word  or  words,  wlilch  others  have  not  an  equal  right  to  employ  for  the 
same  purpose.  I  can  perceive  no  reason  why  it  may  not  be  the  name  of  a 
place.  *  *  *  It  la  sometimes  said,  In  the  cases  to  which  our  attention  has 
been  called,  that  the  claimant  of  a  trade-mark  must  have  the  exclusive  right 
to  it.  This  form  of  expression,  I  apprehend,  Is  not  strictly  accurate.  The 
right  must  be  exclusive  as  against  the  defendant  It  is  generally  sufficient, 
in  such  cases,  if  the  plaintiff  has  the  right  and  the  defendant  has  not  the  right 
to  use  it.  The  principle  upon  which  the  relief  is  granted  is  that  the  defend- 
ant  shall  not  be  permitted,  by  the  adoption  of  a  trade-mark  which  is  untrue  and 
deceptive,  to  sell  his  own  goods  as  the  goods  of  the  plaintiff,  thus  injuring  the 
plaintiff  and  defrauding  the  public.  Here  the  plaintiffs  had  given  a  reputation 
to  the  Akron  cement  in  market.  They  had  always  been  its  principal  manu- 
facturers and  sellers,  and,  at  the  time  of  the  commencement  of  the  suit,  the 
sole  parties  who  could  be  injured  by  the  fraudulent  use  of  the  trade-mark  by 
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the  defendants,  and  bence  they  are  clearly  entitled  to  the  protection  which 
they  seek." 

The  court  expressly,  in  that  case,  reserved  the  question  whether  an 
injunction  would  lie  against  another  manufacturer  in  the  same  Akron 
district  who  produced  cement  made  from  stone  from  the  same  quar- 
ries. It  has  been  expressly  held  in  Delaware  &  H.  Canal  Co.  v.  Clark, 
13  Wall.  311,  20  L.  Ed.  581,  and  Elgin  National  Watch  Co.  v.  Illinois 
Watch  Case  Co.,  179  U.  S.  665,  21  Sup.  Ct.  270,  45  L.  Ed.  365 : 

"That  no  one  can  apply  the  name  of  a  district  of  country  to  a  well-known  ar- 
dicle  of  commerce,  and  obtain  thereby  such  an  exclusive  right  in  the  applica- 
tion as  to  prevent  others  inliabitlng  the  district  or  dealing  in  similar  articles 
coming  from  the  district  from  truthfully  using  the  same  designation." 

That  principle,  however,  obviously  does  not  apply  to  the  case  at 

bar,  for  neither  of  the  parties  deals  in  articles  coming  from  Italy.    But 

in  the  Elgin  Case,  supra,  the  court  also  said : 

"But  it  is  contended  that  the  name  'Elgin'  had  acquired  a  secondary  sig- 
nificance in  connection  with  its  use  by  the  appellant,  and  should  not,  for  that 
reason,  be  considered  or  treated  as  merely  a  geographical  name.  It  is  un- 
doubtedly true  that,  where  such  a  secondary,  signiflcation  has  been  acquired, 
its  use  in  that  sense  will  be  protected  by  restraining  the  use  of  the  word  by 
others  in  such  a  way  as  to  amount  to  a  fraud  on  the  public,  and  on  those  to 
whose  employment  of  It  the  special  meaning  has  become  attached.  In  other 
words,  the  manufacturer  of  particular  goods  is  entitled  to  the  reputation  they 
have  acquired,  and  the  public  is  entitled  to  the  means  of  distinguishing  be- 
tween those,  and  other,  goods ;  and  protection  is  accorded  against  unfair  deal- 
ing, whether  there  be  a  technical  trade-mark  or  not.  The  essence  of  the  wrong 
consists  in  the  sale  of  the  goods  of  one  manufacturer  or  vendor  for  Uiose  of 
another.  *  •  •  In  Reddaway  v.  Banbam  [1896]  A.  O.  199,  •  *  •  Lord 
Herscbell,  referring  to  Witherspoon  v.  Currie,  L.  R.  5  H.  L.  508,  said:  'The 
name  "Glenfleld"  had  become  associated  with  the  starch  manufactured  by  the 
plalntUf,  and  the  defendant,  although  he  established  his  manufactory  at  Olen- 
field,  was  restrained  from  using  that  word  in  connection  with  his  goods  in 
such  a  way  as  to  deceive.  •  •  •  jjord  Westbury  pointed  out  that  the  term 
"Glenfleld"  had  acquired  in  the  trade  a  secondary  signiflcation  different  from 
Its  primary  one,  that  in  connection  with  the  word  "Starch"  it  had  come  to 
mean  starch  which  was  the  manufacture  of  the  plaintUf.' " 

Witherspoon  v.  Currie  was  also  cited  with  approval  in  Newman  v. 
Alvord,  supra. 

In  Koehler  v.  Sanders,  122  N.  Y.  65,  25  N.  E.  235,  9  L.  R.  A.  576, 
the  court  said : 

"There  are  cases  where  the  right  to  use  a  name  to  designate  a  product  is 
80  unqualifiedly  exclusive  that  the  right  to  the  protection  of  its  use  against  in- 
fringement by  others  rests  upon  the  ground  that  such  use  by  them  is  an  un- 
true or  deceptive  representation.  This  may  be  applicable  to  a  geographical 
name  designating  a  locality  or  district,  and  which  has  been  adopted  by  one 
as  a  trade-mark  and  afterwards  deceptively  used  by  another  upon  similar 
articles." 

In  Fleischmann  V.  Schuckmann,  62  How.  Prac.  92,  it  was  held  (Van 
Varst,  J.)  that  "Vienna"  may  be  exclusively  appropriated  for  a  trade- 
mark for  a  particular  kind  of  bread,  as  it  is  a  purely  arbitrary  desig- 
nation and  is  in  no  manner  descriptive  either  of  the  ingredients  or 
quality  of  the  article.  The  word  "Alderny"  may  be  exclusively  appro- 
priate as  a  trade-mark  for  oleomargarine,  as  such  is  entirely  arbitrary 
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and  in  no  respect  descriptive  of  the  article.  Van  Brunt,  J;,  in  Laufer- 
ty  V.  Wheeler,  63  How.  Prac.  488.  So  the  word  "German,"  when  not 
used  in  a  geographical  sense,  being  applied  as  an  arbitrary  name,  may 
be  appropriated  as  the  name  for  sweet  chocolate  so  as  to  make  the  use 
of  the  word  "Germania"  as  applied  to  sweet  chocolate  an  infringement. 
Walter  Baker  &  Co.  v.  Baker  (C.  C.)  77  Fed.  181. 

This  principle  may  be  regarded  as  the  ground  for  decision  in  the 
following  cases  in  which  geographical  names  have  been  protected  as 
trade-marks.  "Ethiopian"  for  black  cotton  stockings.  Hine  v.  Lart, 
10  Jur.  106.  "Indian  Pond"  and  "Green  Mountain"  for  scythe  stones. 
A.  F.  Pike  Mfg.  Co.  v.  Cleveland  Stone  Co.  (C.  C.)  35  Fed.  896. 
"Quinnebog,"  "Western  Red  End,"  and  "Lake  Huron"  for  scythe 
stones  taken  from  quarries  situated  at  or  near  Grindstone  City,  Mich. 
Cleveland  Stone  Co.  v.  Wallace  (C.  C.)  52  Fed.  431.  "Taylor's  Per- 
sian Thread"  for  thread  manufactured  in' England.  Taylor  v.  Carpen- 
ter, 3  Story,  458,  Fed.  Cas.  No.  13,784;  Taylor  v.  Taylor,  23  L.  J. 
Ch.  N.  S.  255;  Taylor  v.  Carpenter,  11  Paige,  292,  42  Am.  Dec.  114, 
affirmed  2  Sandf.  Ch.  603.  "Turin,"  "Sefton,"  "Leopold,"  and  "Liv- 
erpool," for  patterns  of  cloths  manufactured  at  Huddersfield,  Eng. 
Hirst  V.  Dunham,  L.  R.  14  Eq.  542, 

In  a  note  to  the  decision  in  the  Elgin  National  Watch  Co.  Case, 
179  U.  S.  665,  21  Sup.  Ct.  270,  as  reported  in  45  L.  Ed.  365,  370,  cita- 
tions from  the  Official  Gazette  are  given  showing  that  in  the  United 
States  Patent  Office  geographical  names  were  registered  as  trade-marks 
as  wholly  fanciful  or  arbitrary  in  their  signification,  as  follows :  "Dub- 
lin" for  soap  made  in  this  country.  ''German  Syrup"  for  a  medical 
compound  not  a  German  product.    "Dover"  as  applied  to  household 

foods  manufactured  by  a  Massachusetts  corporation  in  its  factory  at 
Cambridge  and  its  place  of  business  at  Boston.  "Vienna"  for  flour 
manufactured  at  Pittsburgh.  "Florentine"  for  rolled  plate  glass. 
"Menlo  Park"  for  time-keeping  instruments  made  at  Canton,  Ohio. 

In  International  Cheese  Co.  v.  Phenix  Cheese  Co.,  118  App.  Div. 
499,  103  N.  Y.  Supp.  362,  a  manufacturer  at  Chester,  N.  Y.,  was  up- 
held in  his  claims  to  the  trade-name  "Philadelphia  Cream  Cheese." 

It  seems  to  me  that  the  plaintiff  has  clearly  established,  as  against 
the  defendant,  an  exclusive  right  to  the  word  "Italian"  in  connection 
with  the  silk  underwear  manufactured  by  it,  and  that  the  defendant's 
appropriation  and  use  of  the  word  in  1911,  after  plaintiff  had  made 
it  valuable  by  long  years  of  use,  by  registration  in  the  Patent  Office, 
and  by  building  up  a  large  and  successful  business,  was  a  violation  of 
plaintiff's  rights. 

The  judgment  appealed  from  should  be  affirmed,  with  costs  and  dis- 
bursements to  the  respondent.    All  concur. 
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FICKELL  T.  CITY  OF  XJTICA. 

(Sopreme  Court,  Appellate  Division,  Fourth  Department.    January  7,  1914.> 

Taxation  (|  733*)  —  Tax  Likks  —  Pwoeitt  —  Countt  Taxes  —  Citt  Certifi- 
cates— State  of  New  Yobk — "Fxoplb  of  thk  State  of  New  Yobk" — 
"The  State." 

Laws  1902,  c.  559,  relating  to  the  enforcement  of  taxes  In  Oneida  connty, 
provides  for  the  publication  of  notice  of  sale  of  lands  for  taxes,  filing: 
proof  of  due  publication,  the  time  and  manner  of  redemption,  and  declares 
that  no  other  or  further  or  different  notice  of  the  expiration  of  the  time 
to  redeem  shall  be  required  to  be  published,  served  on,  or  given  to  any 
person  whatever.  Section  9  declares  that  if  real  estate  is  sold  for  taze» 
and  any  portion  thereof  is  not  redeemed,  the  county  treasurer  shall  exe- 
cute to  the  purchaser  a  conveyance  which  shall  vest  in  the  grantee  an  ab- 
solute estate  in  fee,  tree  from  all  liois,  claims,  and  incumbrances  of  every 
name  and  nature,  subject  only  to  such  claims  as  "the  state  of  New  Tork"^ 
and  county  of  Oneida  may  have  thereon  for  taxes  or  other  liens.  Section 
10  provides  that  the  treasurer's  deed  shall  vest  In  the  grantee  an  absolute- 
estate  In  fee  subject  to  all  claims  that  the  state  may  have  for  taxes  or 
other  liens  or  incumbrances.  Held,  that  the  words  "the  state  of  New 
York"  and  "the  state"  were  not  used  as  equivalent  to  the  "people  of  the 
state  of  New  York"  to  designate  the  state  in  its  sovereign  capacity,  In- 
cluding municipal  subdivisions,  and  that  the  dty  of  Utlca  being  author- 
ized by  Its  charter  as  amended  by  Laws  1001,  c.  577,  to  redeem  from 
county  taxes  levied  on  land  within  the  city  on  which  the  dty  also  had  a 
tax  Hen,  and  no  such  redemption  having  been  accomplished,  a  sale  of  the 
land  for  subsequent  county  taxes  freed  the  land  from  the  lien  of  prior 
dty  tax  certificates. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  |  1469 ;  Dec.  Dig, 
1733.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  p.  5284.] 

Kruse,  P.  J.,  and  Foote,  J.,  dissenting. 

Appeal  from  Special  Term,  Oneida  County. 

Suit  by  Joseph  S.  Pickell  against  the  City  of  Utica.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

The  opinion  of  Crouch,  J.,  at  Special  Term,  is  as  follows : 

This  is  an  action  in  equity  to  remove  a  cloud  upon  title  to  real  estate. 

The  Teai  estate  in  question  Is  a  parcel  of  land  in  the  dty  of  Utica  upon  whlcb 
certain  taxes  and  assessments  were  levied  by  the  defendant  dty  and  which 
npon  default  in  the  payment  thereof  was  sold  at  public  auction  and  struck  off 
to  the  dty  of  Utica.  The  dty  of  Utica  thus  became  the  holder  of  a  series  of 
tax  certificates  for  taxes  levied  during  the  years  1899  to  1904,  inclusive,  ag- 
gregating with  penalties  $1,364. 

The  said  premises  were  thereafter  sold  for  unpaid  taxes  assessed  by  the 
connty  of  Ondda  for  the  years  1904,  1907,  and  1908,  and  were  struck  off  and 
subsequently  conveyed  by  county  treasurer's  deeds  to  one  Jay  A.  Pease,  the 
pnrcbaser,  all  of  which  deeds  were  duly  recorded  In  the  office  of  the  clerk  of 
Ondda  county.  The  said  Pease  subsequently  conveyed  said  premises  to  the 
plaintiff.  The  plaintiff  also  acquired  deeds  from  the  county  treasurer  of  Ondda 
connty  under  sales  for  unpaid  taxes  of  1909  and  1910,  both  of  which  deeds 
were  duly  recorded. 

The  plaintiff  contends  that  the  interest  of  the  dty  of  Utica  in  said  property 
under  the  dty  tax  certificates  above  set  forth  was  cut  off  by  the  county  tax 
sales,  and  the  proceedings  had  thereafter  culminating  in  the  several  tax  deeds 
under  which  he  claims,  and  he  asks  Judgment  that  a  decree  be  entered  dlrect- 
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Ing  defendant  to  sarrender  Bald  certificates  for  cancellation  and  that  they  be 
declared  no  longer  a  lien  against  said  property. 

I  am  aware  tbat  it  is  the  settled  policy  of  the  law  to  insnre  the  collection  of 
all  taxes,  and  that  the  courts,  wherever  it  is  possible  upon  any  theory  to  do 
so,  will  construe  the  statutes  to  accomplish  that  result  Upon  the  facts  in 
this  case,  however,  I  am  unable  to  find  any  construction  which  will  give  ef- 
fect to  the  plain  language  of  the  statute  and  at  the  same  time  preserve  the 
rights  of  the  city  of  Utica  under  Its  several  tax  certificates.  This  unfortunate 
situation  is  not  the  result  of  any  defect  or  inequality  in  the  system  of  city  and 
county  taxation  applicable  to  Utlca,  but  rather  to  the  lack  of  vigilance  npon  the 
part  of  the  city  In  seasonably  perfecting  its  title  as  required  by  the  terms  of  its 
charter  and  In  paying  the  county  taxes  within  the  time  required  by  law. 

The  deeds  under  which  plalntUI  claims  were  given  pursuant  to  chapter  559 
of  the  Laws  of  1902,  which  provides  for  the  publication  of  notice  of  sale,  the 
filing  of  proof  of  due  imbllcatlon,  the  time  and  manner  of  redemption,  the  pub- 
lication of  notice  of  redemption,  and  the  filing  of  proof  thereof,  than  which  "no 
other,  further  or  different  notice  of  the  expiration  of  the  time  to  redeem  shall 
be  required  to  be  published,  served  upon  or  given  to  any  person  whatever." 

Section  9  then  provides  as  follows :  "If  such  real  estate  sold  for  taxes,  or 
any  portion  thereof,  be  not  redeemed,  as  herein  provided,  the  county  treasurer 
shall  execute  to  the  purchaser,  his  heirs  or  assigns,  a  conveyance  of  the  real 
estate  so  sold,  and  unredeemed,  which  shall  vest  in  the  grantee  an  absolute  es- 
tate In  fee,  tree  from  all  liens,  claims  and  Incumbrances  of  every  name  and 
nature  whatsoever,  subject  only  to  such  claims  as  the  state  of  New  Xork  and 
county  of  Oneida  may  have  thereon  for  taxes  or  other  liens." 

Section  10  also  provides  for  the  execution  of  a  conveyance  by  the  treasurer, 
and  further  provides  that  "every  such  conveyance  shall  vest  In  the  grantee  an 
absolute  estate  in  fee  simple,  subject  to  all  claims  which  the  state  may  have 
thereon  for  taxes  or  other  liens  or  incumbrances,"  etc. 

The  defendant  claims  that  the  phrases,  "the  state  of  New  York"  and  "the 
state,"  used  in  the  sections  above  quoted,  refer  to  the  state  in  Its  capacity  as 
sovereign,  as  equivalent  to  "the  people  of  the  state  of  New  Xork" ;  and  main- 
tains that  the  rule  of  law  is  well  settled  in  this  state  that  tax  sales  made  by 
the  sovereign,  whether  in  Its  capacity  as  a  state,  county,  or  municipality,  do 
not  in  any  wise  Interfere  with  the  other  liens  of  the  sovereign  in  either  of  those 
capacities.  Wells  v.  Johnston,  55  App.  DIv.  484,  67  N.  Y.  Supp.  112,  afiflrmed  in 
171  N.  Y.  324,  63  N.  B.  1095;  People  ex  rel.  Atkins  v.  City  of  Buffalo,  68  App. 
Div.  563,  68  N.  Y.  Supp.  409,  71  N.  Y.  Supp.  1145 ;  City  of  Rochester  v.  Kapell, 
86  App.  Div.  224,  83  N.  Y.  Supp.  640,  affirmed  in  177  N.  Y.  533,  69  N.  B.  1121 ; 
Bell  V.  Ciiy  of  New  York,  66  App.  Div.  578,  73  N.  Y.  Supp.  298;  Tlfft  v.  City 
of  Buffalo,  9  N.  Y.  Supp.  920;  Raquette  Falls  L.  Co.  v.  Int  Paper  Co.,  41  Misc. 
Rep.  357,  84  N.  Y.  Supp.  836,  affirmed  in  94  App.  Div.  609,  87  N.  Y.  Supp.  1146, 
and  181  N.  Y.  540,  73  N.  E.  1131 ;  Raquette  Falls  I..  Co.  v.  Hoyt,  109  App.  Div. 
119,  95  N.  Y.  Supp.  1029,  affirmed  in  187  N.  Y.  550,  80  N.  B.  1119. 

Without  discussing  these  authorities  in  detail.  It  may  be  said  that  they  do 
not  in  my  opinion  establish  the  broad  doctrine  for  whidi  defendant  contends. 
They  were  decided  under  the  particular  language  of  other  statutes  and  under 
other  and  different  facts.  If  there  Is  any  general  rule  to  be  drawn  from  them, 
it  is  in  substance  that  all  tax  liens  will  be  preserved  unless  there  appears  on 
the  face  of  the  statute  a  clear  Intent  to  the  contrary.  That  I  think  Is  the 
case  here. 

While  the  phrase,  "the  people  of  the  state  of  New  York,"  is  the  usual  and 
accepted  one  to  designate  the  sovereign,  and  the  phrase  "the  state  of  New 
York"  usually  refers  to  the  political  subdivision  or  entity,  I  apprehend  they 
might  under  certain  circumstances  be  used  interchangeably;  but  when  the 
saving  clause  of  the  statute,  as  here,  exempts  "such  claims  as  the  state  of  New 
York  and  the  county  of  Oneida  may  have  thereon  for  taxes,"  there  can  be  no 
doubt  that  reference  is  specifically  made  to  state  taxes  and  county  taxes  as 
those  terms  are  ordinarily  used  and  understood.  If  that  be  so,  there  can  be 
as  little  doubt  that  the  omission  to  Include  the  dty  of  Utlca  in  the  saving  clause 
was  Intentional  and  significant  This  is  not,  therefore,  a  case  to  which  the  doc- 
trine of  sovereignty  applies  (conceding  that  the  cases  have  established  such  a 
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doctrine)  because  the  sovereign  itself,  as  embodied  in  the  Legislature,  has 
waived  its  rights  so  tar  as  the  dty  of  utica  is  concerned.  And  this  it  has  the 
power  to  do.    Wells  t.  Johnston,  56  App.  DIt.  at  page  488,  67  N.  Z.  Supp.  112. 

This  construction  of  the  County  Tax  Ijaw  in  no  wise  affects  the  coherency 
of  the  system  of  dty  and  county  taxation  In  Utlca. 

Under  the  Charter  of  that  city,  sections  64,  55,  56,  and  57,  as  amended  by 
chapter  577  of  the  -Laws  of  1901,  it  is  the  duty  of  the  city  treasurer  on  dty 
tax  sales,  where  there  are  no  other  bids,  to  bid  in  aU  parcels,  tatdng  a  tax 
cortUcate  therefor,  and  thereafter  "to  seasonably  procure  from  the  county 
derk  the  necessary  searches  to  enable  the  dty  to  perfect  its  title,"  and,  If  not 
redeemed  to  take  a  conveyance  thereof,  "which  conveyance  shall  vest  in  the 
grantee  an  absolute  estate  in  fee  simple  subject  to  all  claims  which  the  dty, 
county,  or  state  may  have  thereon  for  taxes  or  any  other  liens  or  incum- 
brances." 

Property  so  acquired  and  held  by  the  city  is  subject  to  county  taxation. 
Clarke  v.  Sprague,  113  App.  DIv.  645,  99  N.  Y.  Supp.  304.  Hence,  If  the  dty 
had  perfected  its  title  to  the  premises  in  question  as  contemplated  by  law,  it 
would,  nevertheless,  have  been  compelled  to  pay  the  county  taxes,  default  in 
the  payment  of  which  resulted  in  the  deeds  under  which  plaintiff  claims.  If 
the  dty  bad  not  done  so,  its  right  in  the  property  would  have  been  cut  off  by 
the  resulting  county  tax  sales.  I  think  that  the  dty  would  not  have  been 
without  power  under  those  drcumstances  to  protect  Its  Interest  In  the  property 
and  to  raise  money  by  taxation  for  that  purpose.  See  section  35  of  the  Char- 
ter of  the  City  of  Utica,  giving  common  coundl  "the  care,  management  and  con- 
trol of  the  property  of  the  dty  and  its  finances" ;  also,  section  47,  subdivision 
1,  providing  for  a  contingent  fund;  also,  section  48,  providing  that  the  com- 
mon coundl  shall  impose  upon  persons  and  property  "amount  of  any  other 
tax  or  tax  for  extraordinary  purposes,  which  may  be  required  or  authorized 
by  law." 

If,  then,  the  dty,  upon  peril  of  being  cut  off,  would  have  been  obliged  to  pay 
the  county  taxes  even  it  it  had  done  as  directed  by  the  law  and  perfected  its 
title,  is  it  to  be  said  that  it  was  in  better  case  because  it  neglected  to  comply 
with  the  law  and  relied  upon  its  Inchoate  title  under  its  tax  certificate?  I 
think  not. 

Whether,  having  neglected  to  perfect  its  title  under  its  own  sales,  the  city 
had  the  right  or  power  to  redeem  from  subsequent  county  tax  sales,  and 
thereby  preserve  its  vested  rights  to  receive  tax  deeds,  is  not  absolutely  clear. 
I  am  inclined  to  think  it  did  have  such  right  and  power  under  the  sections  of 
the  charter  above  referred  to  and  after  1908,  under  the  provisions  of  article 
1, 1 3,  subd.  5,  of  the  uniform  charter  of  second-class  dtles. 

In  short,  the  scheme  of  dty  and  county  taxation  in  Utlca  seems  to  have  con- 
templated the  payment  of  county  taxes  by  the  city  In  all  cases  where  individ- 
uals Interested  in  the  property  defaulted  In  payment,  leaving  the  dty  to  recoup 
itself  out  of  the  property.  That  such  was  the  legislative  Intent  is  further  evi- 
denced by  chapter  287  of  the  Laws  of  1913,  by  which  it  was  provided,  in  sub- 
stance, that  hereafter  the  dty  shall  pay  the  county  its  portion  of  the  county 
taxes  and  afterward  collect  the  same  along  with  its  own  taxes. 

It  seems  to  me,  therefore,  that  it  was  the  duty  of  the  dty  and  within  its 
power  to  preserve  its  interests  in  the  property  In  question  by  the  payment  of 
the  county  taxes  within  the  statutory  period,  and,  having  failed  to  do  that. 
Its  rights  were  extinguished. 

The  other  Issues  raised  by  the  answer  of  defendant  are  dedded  without  dis- 
cussion against  the  defendant 

The  decree  sought  is  granted,  with  costs,  and  findings  may  be  prepared  ac- 
cordingly. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Seward  A.  Miller,  of  Utica,  for  appellant. 

Martin  &  Jones  (Richard  R.  Martin,  of  Utica,  of  counsel),  for  re- 
spondent. 

14BN.Y.8.—9 
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PER  CURIAM.  Judgment  affirmed  with  costs,  upon  the  opinion 
of  Crouch,  J.,  delivered  at  Special  Term. 

FOOTE,  J.  (dissenting).  The  judgment  adjudged  that  plaintiff  had 
become  the  sole  owner  of  a  certain  parcel  of  land  in  the  city  of  Utica, 
and  that  the  same  is  free  from  any  lien  thereon  in  favor  of  defendant 
to  secure  the  pajonent  of  certain  city  taxes  levied  thereon  and  certain 
city  tax  sale  certificates  issued  upon  the  sale  of  said  premises  for  city 
taxes,  and  declaring  said  city  tax  certificates  null  and  void  and  direct- 
ing them  to  be  surrendered  up  and  canceled. 

The  city  of  Utica  is  the  holder  of  a  series  of  tax  certificates  for  tax- 
es levied  upon  the  premises  in  question  located  in  that  city  during  the 
years  1899  to  1904,  inclusive,  aggregating,  with  the  penalties,  $1,364. 
The  same  premises  were  thereafter  sold  for  unpaid  taxes  assessed  by 
the  county  of  Oneida  for  the  years  1904,  1907,  and  1908,  and  were 
struck  off  and  subsequently  conveyed  by  county  treasurer's  deeds  to 
one  Jay  A.  Pease,  the  purchaser,  all  of  which  deeds  were  duly  re- 
corded in  the  Oneida  county  clerk's  office.  Pease  subsequently  con- 
veyed the  premises  to  plaintiff.  Plaintiff  also  received  deeds  from 
the  treasurer  of  Oneida  county  under  sales  for  unpaid  taxes  of  the 
years  1909  and  1910,  and  these  deeds  were  duly  recorded. 

This  action  is  brought  in  equity  to  have  it  adjudged  that  the  tax 
certificates  held  by  the  defendant  the  city  of  Utica  upon  sales  for  city 
taxes  are  invalid  as  against  the  taxes  subsequently  levied  upon  the  same 
premises  by  the  county  of  Oneida  and  the  title  thereunder  acquired 
by  plaintiff  by  deeds  from  the  county  treasurer,  and  to  have  the  said 
city  tax  certificates  surrendered  up  and  canceled  and  thereby  removed 
as  a  cloud  upon  plaintiff's  title. 

The  decision  of  this  court  in  the  case  of  City  of  Rochester  v.  Kapell, 
86  App.  Div.  224,  83  N.  Y.  Supp.  640,  affirmed  177  N.  Y.  533,  69 
N.  E.  1121,  on  the  opinion  below,  applies  in  principle  to  this  case,  and 
we  think  requires  a  reversal  of  die  judgment  appealed  from  and  the 
dismissal  of  plaintiff's  complaint. 

In  that  case  the  city  of  Rochester  held  a  tax  certificate  as  the  pur- 
chaser upon  a  tax  sale  of  certain  premises  in  the  city  of  Rochester  for 
a  city  tax  levied  in  the  year  1899,  and  the  action  was  brought  to  fore- 
close the  lien  of  the  city  by  virtue  of  this  tax  sale  certificate  and  there- 
by to  perfect  the  city's  title  to  the  lands.  The  defendant  Kapell,  who 
was  made  a  party,  was  the  holder  of  a  tax  sale  certificate  issued  by  the 
county  treasurer  of  the  county  of  Monroe  for  a  tax  sale  made  on  Au- 
gust 19,  1902,  for  a  state  and  county  tax  levied  upon  the  same  prem- 
ises in  the  year  1901.  The  decree  from  which  defendant  Kapell  ap- 
pealed adjudged  the  lien  of  the  city  of  Rochester,  by  virtue  of  its  tax 
certificates,  to  be  prior  and  superior  to  that  of  defendant  Kapell  by 
virtue  of  his  county  tax  certificate,  and  directed  that  upon  the  sale  of 
the  premises  the  amount  due  upon  the  city  tax  sale  certificates  should 
be  first  paid  from  the  proceeds  of  the  sale,  and  that  the  premises  should 
be  sold  free  and  clear  of  the  lien  of  the  defendant  Kapell  under  his 
county  tax  certificates,  and  that  he  be  barred  and  foreclosed  of  all 
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right,  tide,  or  equity  of  redemption.  By  the  statute  under  which  the 
county  tax  sales  were  made,  being  chapter  107  of  the  Laws  of  1884, 
it  was  provided  that,  if  after  the  sale  there  was  no  redemption  from 
the  sale  within  two  years,  the  county  treasurer  should  then  execute 
to  the  purchaser  a  conveyance  of  the  property,  and  the  statute  further 
provided  that  this  conveyance,  "when  perfected  in  the  manner  herein- 
after provided,  shall  vest  in  the  grantee  an  absolute  estate  in  fee,  sub- 
ject, however,  to  all.the  claims  which  the  people  of  this  state  may  have 
thereon  for  taxes  or  other  liens  or  incumbrances."  It  was  the  con- 
tention of  the  defendant  Kapell  that  this  quoted  provision  of  the  stat- 
ute entitled  him,  in  case  there  was  no  redemption  from  his  tax  sale 
certificates,  to  a  deed  which  would  cut  oflE  and  extinguish  the  lien  of 
the  city  taxes  and  tax  certificates  issued  thereunder,  prior  in  point  of 
time  to  the  county  tax  and  tax  certificates  issued  thereunder.  This 
contention  was  disposed  of  in  the  opinion  of  Mr.  Justice  Williams  for 
a  unanimous  court,  adopted  also  by  tlie  Court  of  Appeals,  as  follows : 

"The  question  la  as  to  tbe  eBect  of  tbe  deed  which  he  (defendant  Kapell) 
will  be  entitled  to  as  purchaser  under  the  county  sale.  The  tax  for  the  non- 
payment of  which  the  sale  to  appellant  was  made  included  a  state  tax,  to. 'be 
collected  by  the  county,  and  it  is  claimed  that  the  only  tax  liens  which  are 
preserved,  nnder  the  language  of  this  section,  are  pure  state  taxes.  This  we 
apjvehend  is  too  narrow  a  construction  of  the  language  of  the  section,  rlz.,  'all 
the  claims  which  the  people  of  this  state  may  have  thereon  for  taxes,'  etc. 
The  source  of  all  power  to  tax  within  tbe  state,  whether  by  the  state,  the  city, 
tbe  town,  or  the  county,  is  the  Legislature.  The  Legislature  has  the  right  to 
proTlde  for  the  protection  of  all  such  taxes.  The  policy  of  the  law  is  to  insure 
the  collection  of  all  taxes.  We  must  assume  that  the  Legislature  Intended  no 
conflict  between  the  systems  of  taxation  provided  by  it  for  the  several  political 
divisions  above  referred  to.  It  could  not  have  intended  that  a  sale  for  taxes 
by  one  division  should  cut  off  and  nullify  sales  made  by  other  divisions  for 
their  taxes.  The  more  reasonable  construction  of  this  section  Is  one  that  pre- 
serves all  liens  for  taxes,  whether  state,  county,  town,  or  dty.  All  these  politi- 
cal dirldons  represent  the  people  of  the  state,  and  their  taxes  are  all  claims  of 
the  people  of  the  state  Oniis  construction  in  effect  results  In  the  principle  that 
no  Individual  can  secure  a  perfect  title  to  real  property,  purchased  upon  tax 
sales,  without  paying  all  taxes  thereon,  imposed  by  any  political  subdivision  of 
the  state.    This  Is  a  reasonable  and  salutary  doctrine." 

With  the  general  rule  in  mind  enunciated  in  this  opinion,  which  was 
by  no  means  a  new  rule,  we  have  to  examine  the  statutes  applicable  to 
the  case  at  bar  to  determine  whether  they  require  a  similar  construc- 
tion for  the  same  reasons.  The  city  taxes  in  question  here  are  prior  in 
point  of  time  to  the  county  taxes. 

Section  47  of  the  Revised  Charter  of  the  City  of  Utica,  being  chap- 
ter 18  of  the  Laws  of  1862,  as  amended  by  chapter  577  of  the  Laws  of 
1901,  provides  that  the  city  taxes  assessed  as  therein  provided  ''upon 
or  in  respect  to  any  real  estate  shall  be  liens  thereon  until  such  taxes 
are  paid."  There  is  a  similar  provision  in  the  statute  in  reference  to 
the  lien  of  assessments  for  local  improvements.  The  city  charter  also 
requires  the  city  treasurer  to  bid  in  for  the  city  property  sold  upon 
dty  tax  sales,  where  there  is  no  other  bidder,  to  an  amount  equal  to 
the  tax,  and  also  provides  a  method  of  perfecting  the  city's  title  in  such 
cases. 
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County  tax  sales  in  Oneida  county  are  or  were  governed  by  the  pro- 
visions of  chapter  559  of  the^  Laws  of  1902.  Section  9  of  that  act 
provides : 

"If  such  real  estate  sold  for  taxes,  or  any  portion  thereof,  be  not  redeemed, 
as  herein  provided,  the  county  treasurer  shall  execute  to  the  purchaser,  his 
heirs  or  assigns,  a  conveyance  of  the  real  estate  so  sold,  and  unredeemed,  which 
shall  veet  in  the  grantee  an  absolute  estate  in  fee,  free  from  all  Hens,  claims 
and  incumbrances  of  every  name  and  nature  whatsoever  subject  only  to  such 
claims  as  the  state  of  Mew  York  and  county  of  Oneida  may  have  thereon  for 
taxes  or  other  liens." 

Section  10,  which  provides  for  the  form  of  conveyance  to  be  made, 
also  contains  this  provision : 

"Every  such  conveyance  shall  vest  in  the  grantee  an  absolute  estate  in  fee 
simple,  subject  to  all  claims  which  the  state  may  have  thereon  for  taxes  or 
other  liens  or  encumbrances,  and  which  shall  be  presumptive  evidence  that  the 
sale  and  all  proceedings  prior  thereto  •  •  •  were  regular.  •  •  •  After 
two  years  from  the  date  of  such  conveyance  such  presumption  shall  be  conclu- 
sive, the  sale  and  conveyance  thereof  shall  become  absolute,  and  the  occupant 
and  all  others  interested  in  the  land  be  forever  barred  from  all  liens  upon, 
claims  against,  Interest  in  or  right  or  title  thereto." 

We  are  of  opinion  that  these  provisions  of  the  county  tax  law 
should,  for  their  true  construction,  be  read  with  the  charter  and  stat- 
utes relating  to  city  taxes  of  the  city  of  Utica,  so  far  as  the  two  sets 
of  statutes  provide  for  the  assessment  and  collection  of  taxes  on  real 
property  in  the  city  of  Utica,  and  that,  when  read  together,  the  county 
tax  law  does  not  in  express  terms  or  by  necessary  implication  provide 
for  the  destruction  of  prior  liens  for  city  taxes  upon  the  sale  and  con- 
veyance of  the  same  lands  for  subsequent  county  taxes.  By  the  city 
charter,  the  city  taxes  are  to  remain  liens  until  the  taxes  are  paid.  In 
view  of  the  policy  of  the  law  to  insure  collection  of  all  taxes  and  the 
assumption  which  we  must  make  that  the  Legislature  intended  no  con- 
flict between  the  systems  of  taxation  provided  by  it  for  the  several 
political  divisions  in  Oneida  county,  we  think  the  general  language  of 
the  county  tax  law,  although  it  expressly  excepts  from  the  effect  of 
the  conveyance  "such  claims  as  the  state  of  New  York  and  the  county 
of  Oneida  may  have  thereon  for  taxes  or  other  liens,"  does  not  in- 
dicate a  legislative  intent  that  prior  city  tax  Hens  should  be  extin- 
guished by  such  conveyance,  and  the  provisions  on  the  same  subject 
in  section  10  serve  to  confirm  this  view.  In  view  of  the  general 
policy  of  the  Legislature  in  such  matters  and  the  decisions  of  the 
courts  on  the  subject,  we  think  a  statute  to  have  that  effect  should 
provide  in  express  terms  tiiat  prior  city  tax  liens  should  be  extin- 
guished. 

Our  conclusion  is  that  the  judgment  appealed  from  should  be  re- 
versed, with  costs,  and  judgment  directed  upon  the  findings  below  dis- 
missing the  plaintiff's  complaint,  with  costs. 

KRUSE,  P.  J.,  concurring. 
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060  App.  Dlv.  807) 

LUGAR  V.  LUGAR  et  aL 

(Sapreme  Court,  Appellate  DivlBlon,  First  Department    February  13, 1014.) 

1.  Tbcsts  (11  17,  18*) — Rescltiko  Tbubts — Etidencx  to  Establish  Tbust. 

Wbere  property  vras  conveyed  to  one  person  and  part  of  tbe  considera- 
tion paid  by  anotber,  under  an  oral  agreement  that  tbe  grantee  was  to 
bold  the  property  in  trust,  tboijgh  no  trust  resulted  by  virtue  of  such  void 
oral  agreement,  yet  where  the  grantee  came  into  court  and  gave  bis  ex- 
press consent  recogpiizlng  and  adopting  the  agreement,  accounted  for  mon- 
eys, and  failed  to  appeal  from  a  decree  cbarging  Urn  with  the  trust,  and 
directing  him  to  convey  to  the  owners  on  proper  tender,  the  relations  of 
the  parties  were  as  firmly  established  as  though  tbey  were  evidenced  by  a 
formal  written  instrument,  and  hence  a  trust  did  result 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  i|  15-24;  Dec.  Dig. 
H  IT,  18.*] 

2.  Dower  (I  14*)  —  EsTATKs  and  Intkbxsts  Subject  to  Doweb  —  Eqxtitabijc 

Estate. 

A  bnsband  fomlsbed  part  of  the  purchase  money  for  a  conveyance  talcen 
in  the  name  of  another,  under  agreement  with  the  grantee  tiiat  the  gran- 
tee should  take  charge  of  the  property,  collect  the  rents,  and,  after  reim- 
bursing himself  for  all  payments  made,  to  convey  any  interest  in  the  prop- 
erty to  which  the  husband  might  be  entitled  at  his  death  to  such  persons 
as  he  might  appoint  by  will.  Held  tb&t,  though  the  agreement  did  not 
create  an  express  trust  it  did  confer  upon  the  husband  an  enforceable 
power  in  trust,  which,  not  being  extinguishable  by  his  death,  was  an  es- 
tate of  inheritance  under  3  Rev.  Stat  (5th  Ed.)  pt  2,  c.  2,  {  28,  and,  as 
such,  bis  widow  was  entitled  to  dower  therein  under  8  Rev.  Stat  (5th 
Ed.)  pt  2,  c.  1,  tit  8,  I  1. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent  Dig.  |i  45-^7,  49-66;  Dec 
Dig.  {  14.*] 

8.  DowEB  (i  15*)  —  Mobtoaoxb  (|  28*)  —  Estates  ob  Intkbests  Subject  to 
DowEB — ^MoBTOAOEO  Pbopebtt. 

Wbere  a  husband  furnished  part  of  the  consideration  for  a  conveyance 
to  another  under  an  agreement  that  the  grantee  should  reimburse  him- 
self for  all  payments  made,  and  at  the  death  of  the  husband  convey  the 
husband's  interest  in  the  property  to  his  appointees  by  will,  the  agreement 
was  a  mortgage,  the  intent  being  only  to  secure  the  grantee  for  his  dis- 
bursements, and  hence,  the  husband's  estate  being  that  of  mortgagor,  his 
widow  was  entitled  to  dower  therein. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent  Dig.  K  18,  57-«0,  132; 
Dec.  Dig.  S  15;*  Mortgages,  Cent  Dig.  {{  44,  56-58, 153;   Dec.  Dig.  i  28.*1 

4.  Estoppel  (|  65*) — Equitable  Estoppel. 

Where  a  party  claimed  the  property  in  controversy  as  tbe  heir  of  a  hus- 
band, she  was  estopped  to  deny  tbe  inheritable  nature  of  the  estate,  and 
hence  that  the  husband's  widow  was  entitled  to  dower  therein. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  if  155-158 ;  Dec. 
Dig.  f  65.*] 

lograham,  P.  J.,  and  Dowllng,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Helen  B.  Lugar  against  Catherine  Lugar  and  others. 
From  a  judgment  for  plaintiff,  defendant  named  appeals.  Modified 
and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

■For  otliOT  casM  see  bub*  topic  A  I  xvummm  In  Dec.  *  Am.  Dig*.  1107  to  dkt*.  A  R«p'r  Index** 

Digitized  by  VjOOQ  IC 


38  146  NBW  TOBK  SUPPLEMBNT  (Sup.  Ct. 

E.  M.  Wight,  of  New  York  City,  for  appellant 
Henry  C.  Hunter,  of  New.  York  City,  for  respondent 

HOTCHKISS,  J.  In  February,  1890,  certain  premises  in  this  city 
were  conveyed  by  Gedney  to  the  defendant  Livermore.  The  consid- 
eration for  such  conveyance  was  paid  in  part  by  Henry  P.  Lugar  and 
in  part  by  the  grantee  Livermore ;  the  latter  paying  $3,000.  At  the 
time  of  the  conveyance  the  premises  were  subject  to  a  first  mortgage  of 
$14,000,  of  which  $2,000  has  since  been  paid  by  Livermore,  who  has 
also  paid  and  satisfied  a  second  mortgage  for  $9i63.50,  which  also  was 
a  lien  on  the  premises  at  the  time  of  said  conveyance.  The  convey- 
ance to  Livermore  was  made  pursuant  to  an  oral  arrangement  between 
him  and  said  Lugar,  by  which  Livermore  agreed  to  take  the  title  in 
trust,  to  receive  the  rents,  pay  for  repairs  and  necessary  improvements, 
taxes  and  the  interest  on  die  two  mortgages,  and  also  to  pay  or  renew 
the  mortgages  or  any  part  thereof  at  such  times  as  might  to  him  seem 
expedient,  "and  make  such  other  payments,  loans  and  advances  as 
said  Lugar  might  direct  or  require,"  with  power  to  sell,  and  from  the 
proceeds,  together  with  the  rents,  "reimburse  himself  for  all  moneys 
disbursed  by  him,"  with  interest  on  yearly  balances  in  his  favor,  and 
after  the  death  of  said  Lugar  ''to  distribute  the  balance  of  any  moneys 
derived  from  the  said  rents,  issues  and  profits  and  to  distribute  any 
interest  in  the  said  land  and  premises  to  which  said  Henry  P.  Lugar 
may  be  entitled  at  his  death,  in  the  manner  and  to  the  persons  to 
whom"  Lugar  "might  name  and  appoint  in  his  last  will  and  testament." 
The  premises  were  never  conveyed  by  Livermore  and  are  still  held  by 
him  pursuant  to  said  agreement.  Henry  P.  Lugar  died  September  10, 
1895,  leaving  a  will  by  which  he  devised  his  interest  in  the  premises 
in  undivided  shares  to  his  widow,  his  daughter  Marion,  one  of  the 
defendants,  and  to  his  son  Charles,  to  whom  he  gave  one-third.  There- 
after the  widow  died  and  devised  her  share  to  Marion.  In  May, 
1893,  Charles  married  the  defendant  Minnie,  who  in  December,  1889, 
procured  from  Charles  an  absolute  divorce  by  decree  of  our  Supreme 
Court  The  plaintiff  is  the  sole  issue  of  that  marriage.  In  December, 
1906,  Charles  married  the  appellant  Catherine  in  the  state  of  Con- 
necticut, and  in  July,  1909,  he  died  intestate. 

This  action  was  brought  by  Helen  to  determine  the  interest  of  her» 
self  and,  as  well,  the  interest  of  Minnie,  the  divorced  wife  of  Charles, 
and  of  Catherine,  his  widow,  in  the  premises;  for  an  accounting  by 
Livermore;  and  for  a  decree  directing  him  to  convey  to  Helen  and 
Marion  according  to  their  respective  interests,  after  he  should  have 
been  reimbursed  for  all  moneys  due  to  him.  Livermore  appeared  at 
the  trial,  and  the  court  below  decreed  the  amount  due  him;  that  he 
holds  the  premises  in  trust  pursuant  to  said  agreement;  that  neither 
Minnie  nor  Catherine  is  entitled  to  dower  in  the  premises,  which,  sub- 
ject to  Livermore's  right  to  reimbursement  for  moneys  due,  belong^ 
to  Helen  and  Marion;  that  Livermore  "has  the  right  and  power  to 
sell" ;  and  that  "upon  any  sale"  he  divide  the  proceeds  as  above.  The 
court  has  also  decreed  that,  on  paying  to  Livermore  his  due,  the  costs, 
etc.,  Minnie  and  Marion  were  entitled  to  a  conveyance  from  him  for 
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their  respective  undivided  interests  in  the  premises.  Neither  Liver- 
more  nor  Minnie  has  appealed,  and  the  question  is  whether  the  sole 
appellant,  Catherine,  is  entitled  to  dower  in  the  preihises.  Inasmuch 
as  Livermore  does  not  appeal,  it  must  be  presumed  that  he  does  not 
dispute  the  alleged  trust,  and  that  he  never  has  disputed  it;  the  lat- 
ter presumption  being  strengthened  by  the  fact  that  the  findings  of 
the  trial  court  show  Uiat,  in  the  course  of  his  administration,  he  has 
collected  upwards  of  $33,000  from  rents  and  has  paid  to  the  defendant 
Marion  and  her  deceased  mother,  Mary,  upwards  of  $7,500,  and  to 
the  plaintiflf  and  her  deceased  father,  Henry,  upwards  of  $4,500. 

[1]  Conceding  for  the  argimient  that  the  oral  agreement  was  void 
to  the  extent  that  no  trust  resulted  in  favor  of  Henry  or  his  heirs 
or  devisees  (3  Rev.  Stat  [5th  Ed.]  c  1,  tit.  2,  art.  2,  §  51,  p.  15),  never- 
theless I  know  of  no  law  which  prevented  Livermore  from  treating 
it  as  valid  and  accepting  and  performing  its  duties,  and  when  he  has 
come  into  court  and  has  given  his  express  consent  to  recognize  and 
adopt  the  agreement,  has  accounted  for  the  moneys  coming  into  his 
hands,  and  has  failed  to  appeal  from  the  court's  decree  charging  him 
with  a  trust,  passing  his  accounts,  establishing  his  equities  and  the 
equities  of  those  interested  in  the  land  or  its  net  proceeds,  and  di- 
recting him  to  convey  to  the  owners  of  the  fee,  on  proper  tender  made, 
it  seems  to  me  that  we  have  the  relations  of  the  parties  from  the  day 
of  the  deed  to  this  date  as  firmly  and  solemnly  established  as  they 
could  have  been  had  they  been  expressed  by  formal  instrument  exe- 
cuted cotemporaneously  with  the  deed.  So  expressed,  the  instrument 
would  have  been  enforceable.  Woerz  v.  Rademacher,  120  N.  Y.  62, 
23  N.  E.  1113. 

[2]  In  this  situation,  was  the  estate  of  Henry  and  his  devisees  a 
dowable  estate?  It  will  be  noted  that  Charles  died  before  the  Real 
Property  Law  was  enacted  and  while  the  Revised  Statutes  were  still 
in  effect  Under  the  Revised  Statutes  (5th  Ed.,  vol.  3,  c  1,  tit  3,  §  1, 
p.  31) — ^the  present  Real  Property  Law  is  the  same — a  widow  was 
entitled  to  dower  in  "all  the  lands  whereof  her  husband  was  seised  of 
an  estate  of  inheritance  at  any  time  during  the  marriage."  Whether 
this  was  merely  declaratory  of  the  established  common  law  (House 
V.  Jackson,  50  N.  Y.  161,  164),  or  was  an  adoption  of  a  controverted 
principle  (Hawley  v.  James,  5  Paige,  318,  320,  452,  453),  is  immate- 
rial. In  either  case,  a  widow  had  her  "equitable  dower  in  lands  in 
which  her  httsband  had  an  inheritable  interest  at  the  time  of  his  death" 
(Id.).  Authority  other  than  the  statute  is  unnecessary  to  show  that 
estates  of  inheritance  include  any  equitable  interest  which  is  not  ex- 
tinguished by  the  death  of  him  entitled  thereto.  3  Rev.  Stat.  (5th  Ed.) 
c  2,  §  28,  p.  44.  Seisin  in  .fact  in  the  husband  is  unnecessary;  seisin 
in  law  satisfies  the  statute.  Durando  v.  Durando,  23  N.  Y.  331. 
"Seisin  in  law,"  as  defined  by  Bouvier,  is  "a  right  of  immediate  pos- 
session." Had  the  relations  between  Henry  and  Livermore  been  re- 
duced to  writing,  the  instrument,  while  insufficient  to  create  an  express 
trust,  would  have  conferred  upon  Livermore  an  enforceable  power 
in  trust ;  the  legal  estate  remaining  in  Henry.  Woerz  v.  Rademacher, 
supra,  120  N.  Y.  dl,  68,  23  N.  E.  1113.    That  such  an  estate  was  one 
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of  inheritance  is  apparent,  and  that  it  was  dowable  was  decided  in 
Hawley  v.  James,  5  Paige  Ch.  318,  319, 451-457.  The  cases  of  Phelps 
V.  Phelps,  143  N.  Y.  W7,  38  N.  E.  280,  25  L.  R.  A.  625,  and  Nichols 
V.  Park,  78  App,  Div.  95,  79  N.  Y.  Supp.  547,  are  not  in  point,  for  in 
each,  because  of  the  void  oral  agreement,  the  husband  was  held  nev- 
er to  have  had  any  estate  whatever  in  the  premises. 

[3]  The  same  result  is  reached  from  another  point  of  view.  It  is 
found  as  a  fact  that,  although  Henry  paid  part  of  the  consideration, 
the  remainder  was  paid  by  Livermore,  and  that  one  of  the  purposes  of 
the  conveyance  was  to  enable  him  to  reimburse  himself  "for  all  mon- 
eys disbursed  by  him,"  from  which  it  may  be  inferred  that  he  was  au- 
thorized to  reimburse  himself  for  the  part  of  the  consideration  he  had 
paid  as  well  as  for  his  subsequent  disbursements,  thus  constituting 
him  a  mortgagee,  the  equitable  title  remaining  in  Henry,  descending  to 
his  heirs,  subject  to  Livermore's  lien  (Carr  v.  Carr,  52  N.  Y.  251,  apply- 
ing 4  Lans.  314,  where  the  facts  are  fully  stated),  and  entitling  Hen- 
ry's widow  to  dower  (Bowery  Nat.  Bank  v.  Duncan,  12  Hun,  405). 

[4]  One  further  consideration  would  seem  to  put  the  question  at 
issue  beyond  doubt.  The  only  estate  vested  in  the  respondent  Helen 
(and  in  Marion  as  well)  is  such  as  has  come  to  her  by  means  of  the 
agreement  with  Livermore,  and  not  otherwise.  She  claims  under  the 
will  of  Henry  and  as  the  heir  of  Charles,  Henry's  devisee ;  and  the  ap- 
pellant Catherine  claims  as  the  widow  of  Charles.  These  facts  justi- 
fy us  in  holding  that  the  respondent  Helen  is  estopped  to  deny  either 
the  validity  of  Henry's  estate  or  the  inheritable  nature  of  her  father 
Charles'  estate  thereunder.  Sherwood  v.  Vandenburgh,  2  Hill,  303. 

The  judgment  should  be  modified  by  striking  from  the  third  conclu- 
sion of  law  so  much  thereof  as  denies  to  the  appellant  Catherine  dow- 
er in  the  undivided  one-third  part  of  the  premises  belonging  to  Helen, 
and  substituting  therefor  one  or  more  findings  in  conformity  to  this 
opinion,  and  as  so  modified  the  judgment  should  be  affirmed,  with  costs 
to  the  appellant 

CLARKE,  J.,  concurs. 

SCOTT,  J.  I  concur  with  Mr.  Justice  HOTCHKISS.  It  was 
found  by  the  surrogate,  and  no  one  excepts  to  the  finding,  that  John 
R.  Livermore  held  the  legal  title  to  the  lands  and  premises,  as  trustee, 
under  and  by  virtue  of  an  agreement  between  him  and  Henry  P.  Lu- 
gar,  deceased.  It  was  further  found  that,  as  a  part  of  the  agreement 
from  which  the  trust  resulted,  John  R.  Livermore  agreed  that  after 
the  death  of  Henry  P.  Lugar  he  would  distribute  the  balance  of  the 
moneys  derived  from  the  rents,  issues,  and  profits,  and  distribute  any 
interest  in  said  land  and  premises  to  which  Said  Henry  P.  Lugar  might 
be  entitled  at  his  death  in  the  manner  and  to  the  persons  to  whom  he, 
the  said  Henry  P.  Lugar,  might  name  and  appoint  in  his  last  will  and 
testament.  It  is  true  that  under  this  trust  the  whole  legal  estate  was 
vested  in  Livermore,  subject,  however,  to  the  execution  of  the  trust. 
At  Henry  P.  Lugar's  death  his  devisees  acquired  a  legal  estate  in  the 
property  as  against  all  persons  except  the  trustees  and  those  claiming 
under  them.    Real  Property  Law  [Consol.  Laws,  c  50]  §  101 ;  For- 
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mcr  Real  Property  Law,  Laws  1896,  c.  547;  1  Rev.  Stat  729,  §  61. 
If  the  terms  of  the  trust  as  found  by  the  surrogate  required  Liver- 
more,  at  Henry  P.  Lugar's  death,  to  sell  the  property  and  distribute  the 
proceeds,  as  Mr.  Justice  INGRAHAM  assumed  that  they  did,  I  should, 
agree  with  him  that  Charles  E.  Lugar  never  had  a  descendible  estate 
in  the  real  property  as  such.  But  that  is  not  the  finding.  The  only 
money  to  be  distributed  was  the  proceeds  of  the  rents,  issues,  and 
profits.  As  to  the  land  it  was  to  be  distributed  in  specie.  It  is  true 
that  the  word  "distributed"  is  not  a  happy  one  to  describe  the  process 
of  dividing  land  among  a  number  of  persons,  but  it  will  suffice  where 
the  clear  intention  of  the  testator  is  that  the  land  itself  shall  be  di- 
vided, and  that  intention  seems  to  me  to  be  clearly  evidenced  by  the 
terms  of  the  trust  as'  found  by  the  surrogate.  I  think  therefore  that 
upon  Henry  P.  Lugar's  death  Charles  E.  Lugar  became  vested  with 
the  equitable  title  to  one-third  of  the  real  estate,  and  to  a  legal  title^ 
as  well,  good  as  against  every  one  but  the  trustee.  He  had  the  right 
then  to  a  conveyance  to  himself  by  the  trustee,  subject  of  course  to- 
making  proper  provisions  to  satisfy  any  claim  or  lien  the  trustee  had 
against  the  property.  But  the  existence  of  any  claim  or  lien  in  favor 
of  the  trustee  did  not  operate  to  prevent  or  postpone  the  absolute  right 
of  Charles  E.  Lugar  to  demand  a  conveyance  subject  to  the  satisfac- 
tion of  the  claim  or  lien,  nor  did  it  serve  to  convert  his  share  of  the 
property  from  realty  into  personalty.  If  I  am  right  in  this,  it  follows 
that  Charles  E.  Lugar  acquired,  at  his  father's  death,  a  descendible 
equitable  title  to  the  real  estate,  and  the  instant  right  to  demand  a  con- 
veyance. If  so,  the  appellant  is  entitled  to  dower.  Hawley  v.  James, 
5  Paige,  320. 

INGRAHAM,  P.  J.  (dissenting).  The  only  question  presented  on 
this  appeal  is  whether  the  appellant,  Catherine  Lugar,  is  entitled  to 
dower  in  certain  real  property  described  in  the  complaint.  Catherine 
Lugar  was  married  to  one  Charles  Lugar  in  December,  1906,  and  in 
July,  1909,  Charles  Lugar  died  intestate.  To  entitle  the  appellant  to- 
dower  it  must  appear  that  her  husband  "was  seised  of  an  estate  of  in- 
heritance" during  her'  marriage  of  the  property  in  question.  Real 
Property  Law,  chapter  52  of  the  Laws  of  1909  (Consol.  Laws,  c.  50) ; 
Revised  Statutes,  pt.  2,  c.  1,  tit.  2,  art.  1,  §  1.  As  was  said  by  Judge 
Gray  in  Phelps  v.  Phelps,  143  N.  Y.  197,  38  N.  E.  280,  25  L.  R.  A. 
625: 

"The  position  of  a  wife,  with  respect  to  her  husband's  property,  Is  limited 
by  the  Rerised  Statutes,  and  unless  she  can  bring  herself  within  their  limita- 
tions, she  Is  witbont  the  right  to  assert  any  claim  to  it" 

And  the  question  therefore  is  whether  at  any  time  during  coverture 
Charles  Lugar  was  seised  of  an  estate  of  inheritance  in  the  property  in 
question.  The  appeal  is  based  upon  the  judgment  roll,  and  conse- 
quently we  are  confined  to  the  findings  of  the  court  at  Special  Term 
to  determine  whether  under  the  facts  there  found  Charles  Lugar,  the 
appellant's  husband,  was  seised  of  an  estate  of  inheritance  in  this- 
property. 
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The  court  found  that  on  the  12th  of  February,  1890,  Emma  Gedney 
and  Sarah  Ann  Gedney,  being  the  owners  in  fee  of  certain  lands  and 
premises  situated  in  the  county  of  New  York,  for  a  valuable  consid- 
eration to  them  paid  and  delivered  by  Henry  P.  Lugar,  since  deceased, 
and  John  R.  Livermore,  one  of  the  defendants, herein,  duly  executed 
a  deed  bearing  date  the  12th  day  of  February,  1890,  and  delivered  the 
same  to  the  defendant  John  R.  Livermore,  whereby  they  conveyed  to 
him  the  said  land  and  premises.  By  the  law  of' this  state  that  convey- 
ance vested  the  whole  title  of  the  land  in  the  defendant  Livermore, 
and  he  was  seised  of  an  estate  of  inheritance  in  the  land,  and  by  vir- 
tue of  that  conveyance  Henry  P.  Lugar  acquired  no  legal  or  equitable 
interest  therein.  This  deed  was  duly  recorded,  and  the  court  found 
that  Livermore  since  the  12th  day  of  February,  1890,  has  held  and 
now  holds  the  title  to  the  said  land  and  premises  under  and  by  virtue 
of  the  said  deed  and  has  been  and  now  is  in  possession  thereof  by  vir- 
tue of  the  same.  The  finding  does  not  state  what  consideration  Lugar 
paid  to  Livermore  or  to  the  Gedneys  upon  the  conveyance  of  this  prop- 
erty. There  is,  however,  a  finding  that  Livermore  paid  to  the  Ged- 
neys the  sum  of  $3,000,  as  consideration  therefor  and  the  land  con- 
veyed subject  to  mortgages  aggregating  over  $14,900;  The  court  then 
finds  that  Livermore  became  so  seised  and  possessed  of  sSdd  land  and 
premises  under  an  express  oral  agreement  made  by  and  between  him 
and  the  said  Henry  P.  Lugar,  whereby  the  defendant  John  R.  Liver- 
more agreed  to  take  and  hold  in  his  own  name  the  title  to  the  said  land 
and  premises  in  trust,  to  receive  the  rents,  issues,  and  profits  accruing 
therefrom,  pay  the  expenses  of  keeping  the  same  in  repair,  and  make 
necessary  and  proper  improvehients  thereon,  pay  the  taxes,  assessments, 
and  water  rents  assessed  or  levied  thereon,  pay  the  interest  on  the  two 
mortgages  then  a  lien  thereon,  pay  off  or  renew  said  mortgages  or  any 
part  thereof  at  such  time  or  times  as  circiunstances  might  in  his  judg- 
ment render  expedient,  and  make  such  other  payments,  loans,  and  ad- 
vances as  the  said  Henry  P.  Lugar  might  direct  or  require,  with  the 
right  and  power,  in  said  Livermore,  to  sell  and  convey  the  said  land 
and  premises,  and,  out  of  the  proceeds  of  any  sale,  so  to  be  made  by 
him,  and  out  of  the  rents,  issues,  and  profits  derived  therefrom  to  re- 
imburse himsdf  for  all  moneys  disbursed  by  him  together  with  inter- 
est at  the  rate  of  5  per  centum  on  all  unpaid  balance  due  him  at  the 
end  of  each  year,  and  after  the  death  of  the  said  Henry  P.  Lugar  to 
distribute  the  balance  of  any  moneys  derived  from  the  said  rents,  is- 
sues, and  profits,  and  to  distribute  any  interest  in  the  said  land  and 
premises  to  which  said  Henry  P.  Lugar  may  be  entitled  at  his  death 
in  the  manner  and  to  the  persons  to  whom  he,  the  said  Henry  P.  Lu- 
gar, might  name  and  appoint  in  his  last  will  and  testament. 

Certainly  Lugar  had  no  estate  in  this  property  either  l^al  or  eq- 
uitable. He  was  seised  of  no  interest  in  the  property  by  reason  of  this 
oral  agreement.  The  statute  says  that  to  entitle  a  wife  to  dower  her 
husband  must  have  been  seised  of  an  estate  of  inheritance  during 
coverture,  and  I  think  it  dear  that  Henry  P.  Lugar  never  was  seised 
of  an  estate  of  inheritance.  Whatever  interest  he  had  under  such  a 
void  trust  certainly  would  not  descend  to  his  heirs  or  devisees.    Liv- 
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eraiore  remained  in  possession  collecting  the  rents  and  profits  and 
making  such  disposition  of  them  as  he  pleased  until  Henry  P.  Lugar 
died  on  September  10,  1895,  in  the  borough  of  Brooklyn,  and  left  him 
surviving  a  widow,  a  daughter,  Charles  the  appellant's  husband,  and  a 
grandson.  He  left  a  last  will  and  testament  duly  admitted  to  probate, 
whereby  he  devised  his  interest  in  said  lands  and  premises — one-third 
undivided  share  thereof  to  his  son  Charles  the  appellant's  husband. 
His  son  Charles  married  the  appellant  on  the  20th  of  December,  1906, 
and  died  on  the  22d  of  July,  1909,  intestate.  The  question  is  whether 
Charles  was  seised  of  an  estate  of  inheritance  in  this  real  property  be- . 
fore  his  death.  I  think  it  clear  he  was  not.  Livermore  was  seised  and 
possessed  of  the  property  during  Charles'  life.  He  held  it  under  an 
oral  agreement  by  which  he  was  authorized  to  sell  and  convey  the  land 
and  premises,  and  he  agreed  that  out  of  the  proceeds  of  any  sale  made 
by  him  to  reimburse  himself  for  all  money  disbursed  by  him  with  in- 
terest, and  after  the  death  of  Henry  P.  Lugar  "to  distribute  any  in- 
terest in  the  said  land  and  premises  to  which  said  Henry  P.  Lugar 
may  be  entitled  at  his  death  in  the  manner  and  to  the  persons  to  whom 
he,  the  said  Henry  P.  Lugar,  might  name  and  appoint  in  his  last  will 
and  testament." 

So  that  the  interest  of  those  in  whose  favor  Henry  P.  Lugar  exer- 
cised the  power  of  appointment  was  not  to  the  land,  even  assuming 
that  this  oral  agreement  was  enforceable,  but  to  a  distributive  share 
of  any  interest  in  the  land  and  premises  to  which  Henry  P.  Lugar  may 
be  entitled  at  his  death.  Assuming  that  this  instrument  had  been  in" 
writing  and  enforceable,  the  sole  remedy  of  a  person  in  whose  favor 
Henry  P.  Lugar  had  exercised  the  power  of  appointment  would  be  to 
compel  Livermore  to  sell  the  property  and  distribute  its  proceeds  ac- 
cording to  the  agreement.  It  seems  to  me  clear  that  at  no  time  would 
Henry  P.  Lugar  or  his  children  have  been  entitled  to  a  decree  com- 
pelling Livermore  to  convey  this  land  either  to  Lugar  or  a  person  in 
whose  favor  he  exercised  the  power  of  appointment.  Livermore  was 
seised  of  the  whole  of  this  property.  He  had  advanced  a  large  part  of 
the  purchase  money ;  he  was  in  actual  possession  of  it  receiving  the 
rents  and  profits ;  and  the  utmost  that  can  be  said  is  that  he  had,  un- 
der a  contract  which  was  not  enforceable  as  against  him,  agreed  when 
the  property  was  sold  to  distribute  whatever  interest  Henry  P.  Lugar 
had  in  it  to  those  in  whose  favor  Henry  P.  Lugar  should  direct  it  to 
be  paid  by  his  last  will  and  testament.  One  of  Charles'  children  com- 
menced this  action  to  enforce  this  oral  agreement,  and,  until  the  court 
made  its  finding  in  this  case  and  entered  judgment  based  thereon,  there 
never  was  at  any  time,  so  far  as  appears  from  these  findings,  any  in- 
terest in  either  Henry  P.  Lugar  or  his  children  which  could  be  called 
an  estate  either  legal  or  equitable  in  the  property,  and  at  that  time 
appellant's  husband  was  dead.  As  Judge  Gray  says  in  Phelps  v. 
Phelps,  supra : 

"So  far  as  my  examination  has  gone,  I  am  nnable  to  find  In  the  adjudged 
cases  any  support  for  the  proposition  that  a  right  to  dower  can  be  asserted. 
except  with  respect  to  real  property  of  which  the  husband  was  actually  seised 
daring  bis  lifetime^  or  to  the  actual  sdsln  of  which  he  had  a  legal  right" 
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Adopting  this  definition,  the  appellant's  husband  must  have  had  dur- 
ing coverture  either  the  actual  seisin  of  this  property  or  a  legal  right 
to  actual  seisin.  It  seems  to  me  clear  he  had  neither.  It  is  conceded 
that  he  had  not  actual  seisin,  and  it  seems  to  me  it  must  also  be  con- 
ceded, assuming  this  oral  agreement  was  enforceable,  that  he  had  not 
a  legal  right  to  actual  seisin.  That  he  could  have  come  into  equity  and 
compelled  Livermore  to  exercise  the  power  of  sale  and  distribute  the 
proceeds  after  paying  Livermore's  advances  was  not  either  actual 
seisin  or  a  legal  right  to  actual  seisin,  as  I  view  the  condition  that  ex- 
isted. 

The  court,  in  the  decision,  having  set  out  the  conveyance  of  the 
property  showing  that  the  legal  title  was  in  defendant  Livermore,  and 
the  oral  agreement  under  which  he  became  seised  and  possessed  of 
the  land  and  premises,  the  finding  that  Henry  P.  Lugar  died  "owning 
an  interest  in  the  said  land  and  premises,"  that  said  Henry  P.  Lugar 
"devised  his  interest  in  said  land  and  premises,"  and  that  said  Charles 
E.  Lugar  "died  on  the  22d  of  July,  1909,  owning  a  one-third  undivided 
interest  in  the  said  land  and  premises,"  if  taken  as  findings  of  fact, 
would  expressly  contradict  the  findings  as  to  the  actual  conveyances, 
from  which,  as  before  stated,  the  title  to  the  property  is  vested  in  the 
defendant  Livermore.  I  think  these  findings  can  be  treated  as  con- 
clusions, although  included  in  the  findings  of  fact;  and,  as  upon  the 
conceded  facts  as  found  by  the  referee  the  appellant's  husband  was 
never  vested  with  the  title  to  the  property,  these  conclusions  can  be 
disregarded. 

I  think  therefore  the  judgment  appealed  from  was  right  and  should 
be  affirmed. 

DOWLING,  J.,  concurs. 


(160  App.  DlY.  »62) 

HANBUBT  T.  BENEDICT,  Supreme  Court  Justice. 

(Supreme  Court,  Appellate  DMslon,  Second  Department    February  20,  1914.) 

1,  wlthesses  (i  21*) — cohtemft — poweb  to  punish — existence  of  other 

Rbhbdt. 

That  a  contumacious  and  unlawful  refusal  of  a  witness  to  answer  proper 
questions,  punishable  as  a  contempt  under  Judiciary  Law  (Consol.  Laws- 
1909,  c  30)  }  750,  subd.  5,  may  also  constitute  a  crime  under  Pfenal  Law 
(Consol.  Laws  1909,  c.  40)  g  600,  Is  immaterial,  since  the  remedies  by  in- 
dictment and  by  punishment  for  criminal  contempt  may  coexist 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  {{  87-41;  Dec. 
Dig.  §  21.*] 

2.  Contempt  (8  2*) — Natdee  and  Elements — "Cbiminai.  Contempt" — "Civii. 

Contempt." 

As  used  In  the  statutes^  "criminal  contempt"  has  to  do  with  vindicating, 
the  dignity  of  the  court  while  "dril  contempt"  has  to  do  in  part  with 
recompensing  the  i)er8on  injured  by  the  conduct  complained  of. 

[Ed.  Note.— For  other  cases,  see  Contempt  Cent  Dig.  U  1-9,  8,  7,  8^ 
Dec.  Dig.  8  2.» 

For  other  deflnltlona,  see  Words  and  Phrases,  vol.  2,  pp.  1747, 1748;  vol. 
2,  pp.  1194,  1195.] 

*For  other  casu  8M  ume  topic  A:  |  hviibeb  In  Deo.  A  Am.  Dlgi.  1907  to  date,  A  Rep'r  Indexes. 
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Z.  Cbiuinai.  Law  (|  168*) — Fobueb  Jeopasot — Conikiipt. 

While  contempt  of  court  is  In  the  nature  of  a  crime,  because  in  its 
or^n  It  is  in  a  violation  of  public  law  and  in  its  punishment  ends  in 
the  vindication  of  public  Justice,  the  procedure  resulting  In  a  criminal  con- 
tempt is  not  a  criminal  prosecution  which  will  prevent  subsequent  prose- 
cution in  a  criminal  action,  notwithstanding  Const  art  1,  i  6,  prohibiting 
double  jeopardy  for  the  same  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  ii  290-303; 
Dec.  Dig.  i  1«&*] 

i.  Contempt  (|  40») — Pboceedinos  to  Punish — Natube. 

The  proceeding  to  determine  wnetner  a  person  has  been  guilty  of  a 
criminal  contempt  in  connection  with  a  dvll  action  or  special  proceeding, 
and  which  is  instituted  by  a  warrant  of  attachment  or  an  order  to  show 
cause,  is  a  dvil  or  vedal  proceeding  and  not  a  criminal  one. 

[Ed.  Note. — For  oth&[  cases,  see  Contempt  Cent  Dig.  |i  122-124;  Dec. 
Dig.  i  40.»] 

6.  Execution  (|  418*) — SnpPLOixRTABT  Fbocxkdiiios — Contbicpt— Pbocxed- 

INOS  to  Punish — Cxbtiohabi. 

Under  Code  Civ.  Proc.  i  2121,  providing  that  certiorari  shall  not  issue 
to  review  any  determination  in  a  civil  action  or  special  proceeding,  certio- 
rari will  not  issue  to  review  a  conviction  for  criminal  contempt  committed 
in  proceedings  supplementary  to  execution  in  a  dvll  action. 

[Ed.  Note.— For  other  cases,  see  Execntlon,  Cent  Dig.  1 1201 ;  Dec.  Dig. 
i  418.*] 

i.  Contempt  (|  67*)  —  Pboceedings  to  Punish  —  Cxbtiobabi  —  "Cbiuinal 

IfATIKB." 

Under  Code  Civ.  Proc.  |  2121,  and  section  2148,  which  is  a  part  of  the 
game  article,  providing  that  such  article  shall  not  apply  to  determinations 
in  criminal  matters,  except  criminal  contempts,  even  if  a  criminal  con- 
tempt committed  in  a  dvll  action  is  a  "criminal  matter"  within  the  stat- 
ute, the  artide  applies  and  prevents  the  Issuance  of  a  writ  of  certiorari. 

[Ed.  Note.— For  other  cases,  see  Contempt  Cent  Dig.  {|  221,  222 ;  Dec. 
Dig.  f  67.* 

For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1749,  17S0.] 

7.  Execution  (J  418*) — ^Pboceedinos  to  Punish — Appeai.. 

Under  Code  Civ.  Proc.  (  2122,  providing  that  certiorari  shall  not  issue 
where  there  is  an  adequate  remedy  by  appeal,  and  section  1356,  author- 
IzlDg  appeals  from  any  order  affecting  a  substantial  right  made  in  a  spe- 
dal  proceeding,  an  appeal,  and  not  certiorari,  is  the  proper  remedy  to  re- 
view a  conviction  for  contempt  committed  in  proceedings  supplemental  to 
execution  in  a  dvil  action. 

[Ed.  Note.— For  other  cases,  see  Execution,  Cent  Dig.  {  1201 ;  Dec.  Dig. 
{  418.*] 

8.  Contempt  (|  S*) — ^Natube  and  Elements — Cbiminal  Contempt. 

Criminal  contempts  may  occur  in  either  criminal  actions  or  dvil  actions 
and  spedal  proceedings. 

[Ed.  Note. — For  other  cases,  see  Contempt  Cent  Dig.  i  4;  Dec.  Dig. 
i8.*J 

4k.  Appeal  and  Ebbob  (|  4*) — ^Natubb  and  Fobx  of  Remedy — Pbopeb  Mode  of 
Hbview. 

The  general  policy  of  the  law  as  expressed  In  our  statutes  is  to  make 
appeal  the  only  method  of  review  whenever  it  Is  applicable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |§  8-21 ; 
Dec.  Dig.  f  4.*] 

*ror (Other  caau  see  same  topic  &  I  ituubbb  In  Dee.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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Appeal  from  Special  Term,  Kings  County. 

Application  by  Harry  A.  Hanbury  for  a  writ  of  certiorari  to  be  di- 
rected to  Russell  Benedict,  one  of  the  Justices  of  the  Supreme  Court, 
to  review  an  order  adjudging  said  Hanbury  guilty  of  contempt  of 
court.  From  an  order  vacating  a  writ  of  certiorari  entered  on  his  ap- 
plication, as  modified  by  a  later  order  resettling  the  first  order,  the 
said  Hanbury  appeals.    Affirmed. 

See,  also,  146  N.  Y.  Supp.  44. 

Argued  before  BURR,  THOMAS,  RICH,  STAPLETON,  and 
PUTNAM,  JJ. 

George  W.  Sickels^  of  New  York  City,  for  appellant 
Charles  L.  Craig,  of  New  York  City,  for  respondent. 

BURR,  J.  On  November  12,  1913,  in  a  proceeding  entitled  "Peo- 
ple of  the  State  of  New  York,  on  the  relation  of  J.  Benedict  Roache, 
Complainant,  against  Harry  A.  Hanbury,  Accused,"  Hanbury  was  ar- 
rested under  a  warrant  of  attachment  allowed  by  Hon.  Russell  Bene- 
dict, a  justice  of  this  court.  The  charge  against  him  was  for  contempt 
of  court.  He  was  brought  before  a  Special  Term  of  this  court  in 
Kings  county  for  the  hearing  of  litigated  motions,  and  filed  a  verified 
answer  denying  the  contempt,  and  thereupon  interrogatories  were 
framed,  which  the  accused  was  required  to  answer.  On  November 
24,  1913,  he  filed  his  answer  to  said  interrogatories,  under  oath,  and  on 
the  succeeding  day  an  affidavit  alleged  to  be  corroborative  of  such  an- 
swers. The  matter  then  came  on  for  hearing  before  Mr.  Justice  Bene- 
dict at  said  Special  Term,  and  on  December  30,  1913,  an  order  was  en- 
tered in  said  proceeding  fiinding  him  guilty  of  criminal  contempt,  and 
prescribing  as  the  punishment  therefor  a  fine  of  $250,  and  imprison- 
ment in  the  county  jail  of  Kings  county  for  a  period  of  30  days.  On 
the  succeeding  day,  without  notice,  he  obtained  from  Hon.  James  C. 
Van  Siclen,  a  justice  of  this  court  sitting  at  a  Special  Term  thereof  for 
the  hearing  of  ex  parte  applications  in  Kings  county,  a  writ  of  certio- 
rari addressed  to  Mr.  Justice  Benedict,  directing  him  to  make  return  of 
said  proceedings  for  purposes  of  review.  On  January  7,  1914,  at  the 
same  Special  Term,  upon  the  papers  upon  which  said  writ  of  certiorari 
was  granted  (Mr.  Charles  L.  Craig,  as  attorney  for  J.  Benedict  Roache, 
the  relator  in  the  proceeding  in  which  the  determination  of  contempt 
was  made,  and  a  person  specially  and  beneficially  interested  in  uphold- 
ing such  determination,  having,  appeared  specially  by  permission  of 
the  court  for  the  purpose  of  making  an  application  to  vacate  said  writ), 
the  order  of  December  31st,  directing  that  such  writ  issue,  was  vacated 
and  set  aside,  and  the  writ  issued  thereunder  was  quashed  and  an- 
nulled. Subsequently,  and  on  January  16,  1914,  the  attorney  for  said 
Hanbury  appearing  and  applying  therefor,  the  order  of  January  7, 
1914,  was  resettled  so  that  it  contained  a  recital  that  the  opinion  of 
Mr.  Justice  Van  Siclen,  delivered  at  the  time  that  the  motion  to  vacate 
was  granted,  was  one  of  the  papers  upon  which  the  order  of  January 
7,  1914,  was  based.  From  the  order  of  January  7th  as  resettled  by 
the  order  of  January  16th  Hanbury  appeals. 
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The  proceedings  antecedent  to  the  contempt  proceeding  are  but 
meagerly  stated  in  the  record  now  before  us,  but  there  is  sufficient  to 
indicate  that  Hanbury  was  being  examined  as  a  witness  in  certain  pro- 
ceedings supplementary  to  execution,  in  a  civil  action  in  which  J. 
Benedict  Roache  was  judgment  creditor  and  one  Patrick  H.  Flynn 
was  judgment  debtor,  and  that  according  to  the  contention  of  the  re- 
lator in  said  contempt  proceedings  he  willfully  and  contumaciously  re- 
fused to  answer  certain  questions  addressed  to  him  in  the  course  of 
such  examination,  when  directed  to  do  so  by  a  justice  of  the  Supreme 
Court  before  whom  such  examination  was  being  held.  The  only  ques- 
tion presented  by  this  record  is  whether  the  order  adjudging  said  Han- 
bury guilty  of  contempt  may  be  reviewed  by  a  writ  of  certiorari  or  by 
a  notice  of  appeal. 

Some  confusion  seems  to  have  arisen  as  to  the  proper  practice  aris- 
ing either  from  dicta  in  opinions,  or  because  the  point  as  to  the  proper 
method  of  review  was  not  raised.  In  some  instances  it  has  been  re- 
viewed by  appeal,  in  others  by  a  writ  of  certiorari.  It  makes  little  prac- 
tical difference  which  shall  be  held  to  be  the  proper  method,  provided 
only  that  the  practice  respecting  the  same  is  settled,  and  that  it  stays 
settled. 

[1]  It  may  assist  in  arriving  at  a  correct  determination  of  this  ques- 
tion if  we  clearly  apprehend  the  nature  of  the  proceeding  terminating 
in  the  order  sought  to  be  reviewed. 

"A  court  of  record  has  power  to  punish  for  a  criminal  contempt  a  person 
guilty  of  either  of  the  following  acta  and  no  others :  •  •  *  CJontumadous 
and  unlawful  refusal  to  be  sworn  as  a  witness;  or,  after  being  sworn,  to  an- 
swer any  legal  and  proper  Interrogatory."  Judiciary  Law  (Consolidated  Laws, 
c.  30;  Laws  of  1909,  c.  35)  S  750,  subd.  5. 

Conduct  of  which  Hanbury  has  been  found  guilty  may  constitute  a 
crime  (Penal  Law  [Consol.  Laws  1909,  c.  40]  f  600)  to  be  prosecuted 
by  indictment  (Id.  §  602 ;  Code  of  Criminal  Procedure,  §  4 ;  People  v. 
Meakim,  133  N.  Y.  214,  30  N.  E.  828).  But  the  remedies  by  indict- 
ment and  the  imposition  of  a  fine  and  imprisonment  in  a  special  pro- 
ceeding for  a  criminal  contempt  may  coexist. 

[2]  The  distinction  is  made  in  our  statute  law  between  contempt 
termed  "criminal"  and  that  designated  as  "civil."  Some  confusion 
might  have  been  avoided  if  the  former  had  been  termed  "public"  and 
the  latter  "private,"  since  the  former  has  to  do  wiA  vindicating  the 
dignity  of  the  court  which  has  been  defied,  while  the  latter  has  to  do 
in  part  with  recompensing  the  person  injured  by  the  contumacious  con- 
duct complained  of.    Rapalje  on  Contempts,  §  21. 

[3]  While  the  offense  is  in  the  nature  of  a  crime,  since  in  its  orig- 
in it  is  a  violation  of  public  law,  and  in  its  punishment  ends  in  the  vin- 
dication of  public  justice,  the  procedure  resulting  in  punishment  for  a 
criminal  contempt  is  not  a  criminal  prosecution  which  will  prevent 
subsequent  indictment,  and,  after  conviction,  sentence  in  a  criminal 
action,  nor  will  such  conviction  and  sentence  bar  a  subsequent  prose- 
cution and  punishment  by  a  special  proceeding  as  a  criminal  contempt, 
notwithstanding  the  constitutional  provision  that  "no  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense."    Constitu- 
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tion,  art  1,  §  6;  People  ex  rel.  Choate  v.  Barrett,  56  Hun,  351,  9  N. 
Y.  Supp.  321,  affirmed  121  N.  Y.  678,  24  N.  E.  1095;  Penal  Law,  § 
602 :  People  v.  Meakim,  133  N.  Y.  on  page  225, 30  N.  E.  828. 

[4]  We  think  that  the  proceeding  to  determine  whether  a  person 
has  been  guilty  of  a  public  or  criminal  contempt  by  reason  of  his  con- 
duct in  connection  with  the  prosecution  of  a  civil  action  or  special  pro- 
ceeding, and  which  is  instituted  by  a  warrant  of  attachment  or  an  or- 
der to  show  cause,  is  a  civil  special  proceeding  and  not  a  criminal  one. 
People  ex  rel.  Negus  v.  Dwyer,  90  N.  Y.  402;  Matter  of  Strong  v. 
Randall,  177  N.  Y.  400,  69  N.  E.  721 ;  Matter  of  King  v.  Ashley,  179 
N.  Y.  281,  72  N.  E.  106.  In  People  ex  rel.  Negus  v.  Dwyer,  supra, 
defendant  was  adjudged  by  a  Special  Term  of  the  Supreme  Court  to  be 
guilty  of  a  contempt  in  willfully  violating  an  injunction  order,  issued 
in  a  civil  action,  and  a  fine  and  imprisonment  were  imposed  as  pun- 
ishment therefor.   The  court  there  said: 

"llie  conviction  here  was  for  a  criminal  contempt,  the  disobedience  ad- 
Judged  willful,  and  the  permitted  punishment  Imposed.  Civil  Code,  ||  8  and  9. 
It  is  now  said  that  from  auCh  a  condition  there  is  no  appeal,  because  it  is  not 
a  civil  but  a  criminal  special  proceeding.  It  cannot  be  the  latter,  for  the  Code 
of  Criminal  Procedure  does  not  recognize  or  provide  for  it  That  describes 
what  are  called  'special  proceedings  of  a  criminal  nature,'  but  criminal  con- 
tempts are  not  among  them.  Crlm.  Code,  pt  6,  tits.  1-lL  They  appear  and 
are  regulated  in  the  Civil  Code.  When  they  originate  in  the  violation  of  an 
order,  made,  not  by  a  criminal  court,  but  by  a  civil  court  in  a  civil  ac- 
tion. It  is  difficult  to  see  how  they  can  be  anything  else  tluin  the  special 
proceedings  defined  in  the  Civil  Code  as  civil  special  proceedings.  That  the 
willful  contempt  is  denominated  'criminal'  does  not  make  the  proceeding  by 
a  civil  court,  having  before  it  a  dvll  action,  to  protect  its  dignity  and  compel 
respect  for  its  mandates,  any  the  less  a  dvll  special  proceeding.  If  it  is  in 
a  court  having  only  dvil  jurlsdlctlofa,  or  on  the  civil  side  of  a  court  having 
criminal  Jurisdiction  also,  it  must  be  deemed  a  spedal  proceeding  within  the 
meaning  of  sections  1356  and  1357  of  the  Code  of  Civil  Procedure,  and  sectlOD 
190,  BUbd.  2,  which  permit  an  appeal.  But  where  a  criminal  court  makes  an 
order  in  a  criminal  proceeding  pending  before  it,  which  is  disobeyed,  the  pro- 
cess by  wliich  it  vindicates  its  authority  must  be  held  to  be,  as  we  dedded 
In  People  ex  rel.,  etc.,  v.  Gilmore,  88  N.  T.  627,  not  a  spedal  proceeding  as  de- 
fined in  the  Code  of  Civil  Procedure.  Possibly  in  this  latter  class  of  cases 
there  is  no  appeal.  If  it  is  best  that  there  should  be,  the  attention  of  the  Leg- 
islature should  be  directed  to  the  subject" 

[5-7]  If  such  is  the  character  of  this  proceeding,  then: 

"A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination,  made, 
after  this  article  takes  effect,  in  a  civil  action  or  special  proceeding,  by  a  court 
of  record,  or  a  Judge  of  a  court  of  record."  Code  Civ.  Proc.  §  2121. 

And  "except  as  otherwise  expressly  prescribed  by  statute,  a  writ  of  certio- 
rari cannot  be  Issued,  in  either  of  the  following  cases :  •  •  •  Where  the 
determination  can  be  adequately  reviewed,  by  an  appeal  to  a  court  or  to  some 
other  body  or  officer."  Id.  2122. 

It  is  not  claimed  that  there  is  any  special  statutory  authority  for 
review  by  writ  of  certiorari  in  the  case  that  we  are  now  considering. 
Sections  2121  and  2122  of  the  Code  of  Civil  Procedure  appear  in  chap- 
ter 16,  tit  2,  art.  7,  of  said  Code.    This  article  concludes  as  follows : 

"This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  to  review  a 
determination  made  In  any  criminal  matter,  except  a  criminal  contempt  of 
court"    Code  Civ.  Proc.  g  2148. 
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If  we  should  concede  that  every  contempt  of  court  which  is  "crim- 
inal" according  to  the  nomenclature  of  the  statute  is  a  "criminal  mat- 
ter" as  the  words  are  here  used,  this  article  would  apply,  and  would 
prevent  the  issuing  of  a  writ  of  certiorari  at  least  if  the  determination 
may  be  reviewed  by  appeal. 

Let  us  now  consider  the  statutory  provisions  relative  to  an  appeal  in 
a  civil  special  proceeding. 

"An  appeal  may  be  taken,  to  the  Appellate  DlTlslon  of  the  Supreme  Court, 
from  an  order,  afFecUng  a  substantial  right,  made  in  a  special  proceeding,  at 
a  Special  Term  or  a  Trial  Term  of  the  Supreme  Court;  or  made  by  a  Jus- 
tioe  thereof.  In  a  special  proceeding  instituted  before  him,  pursuant  to  a  spe- 
cial statutory  provision;  or  Instituted  before  another  Judge,  and  transferred 
to,  or  GODtlnaed  before,  him."  Code  OIt.  Froc  i  1356w 

We  think,  therefore,  that  under  the  circumstances  here  disclosed 
the  determination  as  to  the  conduct  of  appellant  was  a  final  order  af- 
fecting a  substantial  right  in  a  civil  special  proceeding.  It  cannot  be 
reviewed;  therefore,  by  certiorari,  but  can  and  must  be  reviewed  by  ap- 
peal. 

[8]  Criminal  contempt  may  also  arise  in  connection  with  a  civil  ac- 
tion or  a  civil  special  proceeding  when  the  offense  was  committed  in 
the  immediate  view  and  presence  of  the  court»  and  where  the  offender 
is  summarily  punished.  Judiciary  Law,  §  755.  In  such  case  it  may  be 
that  as  in  the  first  instance  the  only  record  containing  any  facts  show- 
ing the  particular  circumstances  of  the  offense  is  comprised  in  the  re- 
citals necessarily  contained  in  the  order  of  commitment  (People  ex  rel. 
Barnes  v.  Court  of  Sessions,  147  N.  Y.  290,  47  N.  E.  700;  People  ex 
rel.  Palmieri  v.  Marean,  86  App.  Div.  278,  83  N.  Y.  Supp.  843),  a  pro- 
ceeding in  the  nature  of  a  writ  of  certiorari  is  proper  which  shall  com- 
pel a  return  by  the  court  or  judge  making  the  adjudication,  and,  where 
the  original  return  is  defective,  a  further  return  setting  forth  all  the 
facts  (Code  Civ.  Proc.  §  2135).  Such  proceeding  may  t«  brought  to  a 
hearing  upon  the  writ  and  the  return  and  the  papers  upon  which  the 
writ  was  granted.  Id.  §  2138.  We  will  determine  that  question  when 
it  arises.  Criminal  contempt  may  also  occur  in  connection  with  crim- 
inal as  well  as  civil  actions.  People  ex  rel.  Munsell  v.  Court  of  Oyer  & 
Terminer,  101  N.  Y.  245,  on  page  249,  4  N.  E.  259,  54  Am.  Rep.  691. 
If  the  objectionable  conduct  arose  in  connection  with  a  criminal  trial 
or  a  criminal  special  proceeding,  and  if  the  criminal  court  or  judge  vin- 
dicated its  or  his  authority  and  inflicted  punishment  for  contempt, 
whether  in  such  case  the  writ  of  certiorari  may  be  employed  as  a  writ 
of  review  we  need  not  now  determine.  Code  of  Criminal  Procedure, 
§§  515,  517;  People  ex  rel.  Negus  v.  Dwyer,  supra,  90  N.  Y.  on  page 
407.  In  1909,  the  provisions  of  the  existing  statute  relating  to  crim- 
inal contempts  was  transferred  from  the  Code  of  Civil  Procedure  to 
the  Judiciary  Law  (sections  750-752).  Its  language  is  sufficiently  broad 
to  include  every  court  of  record,  both  civil  and  criminal.  '  In  view  of 
the  change,  some  of  the  decisions  formerly  made  with  respect  to  con- 
tempts occurring  in  criminal  courts  may  be  no  longer  applicable. 

In  conclusion,  we  may  refer  to  some  of  the  cases  in  which  the  ques- 
146N.T.a— 4 
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tioh  here  involved  has  been  considered,  either  directly  or  incidentally. 
In  People  ex  rel.  Mitchell  v.  Sheriff,  29  Barb.  622,  ^6,  there  is  a  dic- 
tum to  the  effect  that  an  order  committing  a  party  for  contempt  aris- 
ing in  connection  with  the  conduct  of  a  civil  action  may  not  be  review- 
ed by  certiorari.  See,  also.  People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y. 
74,  78;  People  ex  rel.  Brewer  v.  Platzek,  133  App.  Div.  25,  117  N. 
Y.  Supp.  852.  In  People  ex  rel.  Munsell  v.  Court  of  Oyer  &  Termin- 
er, supra,  the  offense  was  committed  in  the  course  of  or  in  connection 
with  a  criminal  trial,  and  the  proceedings  to  inflict  punishment  there- 
for were  reviewed  by  certiorari.  The  same  was  true  in  People  ex  rel. 
Taylor  v.  Forbes,  143  N.  Y.  219,  38  N.  E.  303,  and  People  ex  rel. 
Barnes  v.  Court  of  Sessions,  supra.  In  Lathrop  v.  Clapp,  40  N.  Y. 
328,  100  Am.  Dec.  493,  it  is  not  entirely  clear  whether  the  proceedings 
were  to  punish  for  a  civil  or  a  criminal  contempt  The  order  con- 
tained no  recital  that  the  rights  of  any  one  in  the  supplementary  pro- 
ceeding had  been  impeded,  impaired^  prejudiced,  or  defeated  by  de- 
fendant's misconduct,  as  would  seem  to  be  necessary  if  it  was  a  civil 
contempt.  This  determination  was  reviewed  by  appeal.  In  Kendrick 
v.  Wandall,  88  Hun,  518,  34  N.  Y.  Supp.  976;  People  ex  rel.  Negus 
V.  Dwyer,  27  Hun,  548,  affirmed  90  N.  Y.  402 ;  People  ex  rel.  Gaynor 
V.  McKane,  78  Him,  154,  28  N.  Y,  Supp.  981 ;  and  People  ex  rel. 
Steams  v.  Marr,  181  N.  Y.  463,  74  N.  E.  431,  106  Am.  St.  Rep.  562, 
3  Ann.  Cas.  25-— each  of  which  was  a  proceeding  for  a  criminal  con- 
tempt, the  order  determining  the  fact  of  such  contempt  and  imposing 
punishment  therefor  was  reviewed  by  appeal.  In  Boon  v.  McGucken, 
67  Hun,  251,  22  N..Y.  Supp.  424,  the  order  of  the  Special  Term  was 
reversed  because  the. facts  proven  did  not  constitute  criminal  con- 
tempt ;  but  the  review  of  such  order  was  by  appeal  and  not  by  certi- 
orari. In  People  ex  rel.,  etc.,  v.  Gilmore,  88  N.  Y.  626,  although  the 
proceeding  for  criminal  contempt  arose  in  connection  with  a  charge  of 
misdemeanor,  and  it  was  held  to  be  so  far  criminal  in  character  that 
an  unsuccessful  relator  was  not  chargeable  with  costs,  the  review  was 
by  appeal.  In  Matter  of  Teitelbaum,  84  App.  Div.  351,  82  N.  Y.  Supp. 
887,  the  Appellate  Division  of  the  First  Department  did  say: 

"The  practice  to  review  a  proceeding  adjudging  a  party  gnllty  of  a  criminal 
contempt  is  not  by  appeal,  but  by  certiorari" — citing  People  ex  reL  Taylor  v. 
Forbes,  supra. 

Under  the  circumstances  of  that  case  the  statement  may  have  been 
correct.  Teitelbaum  had  been  summarily  adjudged  guilty  of  contempt 
committed  in  the  presence  of  the  court,  during  the  course  of  the  trial. 
He  then  made  a  motion,  based  upon  his  own  affidavit,  to  vacate  this 
order,  which  was  denied,  and  he  then  appealed  from  both  orders.  The 
court  said : 

"The  record  as  thus  made  is  not  certified,  either  by  the  Justice  presiding  or 
by  any  other  officer,  that  the  affidavit"  (appellant's  affidavit  used  on  the  mo- 
tion to  vacate)  "contains  all  of  the  proceedings  which  were  had  before  the  jus- 
tice or  of  the  orders  entered  thereon.  •  •  •  No  court  would  be  authorized 
to  review  the  proceedings  unless  a  record  was  made  up,  properly  authentl''' 
cated,  and  thereby  enable  the  reviewing  court  to  see  what  the  actual  case  was 
upon  which  the  court  acted  in  adjudging  the  defendant  guilty  of  contempt." 
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If  the  language  of  the  court  as  to  the  method  of  review  is  to  be 
construed  as  applicable  to  every  case  of  criminal  contempt,  no  matter 
how  or  where  it  arises,  we  should  not  be  inclined  to  follow  it.  People 
«x  rel.  Palmieri  v.  Marean,  86  App.  Div.  278,  83  N.  Y.  Supp.  843, 
was  also  a  case  of  summary  commitment  for  an  offense  committed  in 
the  presence  of  the  court,  and  was  reviewed  by  certiorari.  In  People 
ex  rel.  Kuhne  v.  Burr,  127  App.  Div.  907,  111  N.  Y.  Supp.  1136,  af- 
firmed without  opinion  195  N.  Y.  610,  89  N.  E.  1109,  the  offense  was 
committed  in  connection  with  proceedings  in  a  criminal  court,  to  wit, 
the  County  Court  of  Kings  county,  although  the  hearing  was  had  and 
the  punishment  imposed  upon  the  civil  side  of  the  Supreme  Court; 
the  writ  of  habeas  corpus  which  was  disobeyed  having  been  issued  by  a 
justice  of  that  court.  The  accused  both  appealed  and  sued  out  a  writ 
of  certiorari,  and  the  cases  came  on  for  hearing  together.  No  stress 
was  laid  on  the  form  of  the  procedure,  and  the  decision  was  handed 
down  in  the  certiorari  proceeding.  People  ex  rel.  Drake  v.  Andrews, 
134  App.  Div.  32,  118  N.  Y.  Supp.  37,  was  also  a  case  where  the  al- 
leged contempt  arose  in  connection  with  a  criminal  proceeding.  The 
Appellate  Division  reversed  the  order  for  commitment  upon  a  writ  of 
certiorari,  upon  the  ground  that  the  conceded  facts  did  not  constitute 
a  criminal  contempt.  The  decision  in  that  case  was  reviewed  in  the 
Court  of  Appeals  upon  the  merits,  the  order  of  the  Appellate  Division 
reversed,  and  the  relator  remanded  to  custody.  The  question  of  the 
form  of  the  procedure  in  which  a  hearing  was  had  at  the  Appellate 
Division  seems  not  to  have  been  raised  in  that  court.  If  certiorari  waS 
not  the  proper  remedy,  the  Court  of  Appeals  would  have  been  obliged 
to  reverse  the  order  of  the  court  below.  Instead  of  reversing  upon  any 
technical  ground,  it  reversed  upon  the  merits.  Pitt  v.  Davison,  37  N. 
Y.  235;  King  v.  Flynn,  37  Hun,  329;  Greite  v.  Hendricks,  71  Hun, 
11,  24  N.  Y.  Supp.  545;  Matter  of  Backus,  91  App.  Div.  266,  86  N. 
Y.  Supp.  638;  Matter  of  Westminster  Realty  Corp.,  123  App.  Div. 
797, 108  N.  Y.  Supp.  551;  Matter  of  Woods,  134  App.  Dir.  361,  119 
N.  Y.  Supp.  69;  Feinberg  v.  Kutcosky,  47  App,  Div.  393,  132  N.  Y. 
Supp.  9;  and  Schreiber  v.  Garden,  152  App.  Div.  817,  137  N,  Y.  Supp. 
747 — ^were  each  of  them  a  case  of  a  civil  and  not  a  criminal  contempt. 

[I]  Our  attention  has  been  called  to  no  well-considered  case,  nor 
have  we  been  able  to  discover  any  by  our  own  industry,  in  which  a 
criminal  contempt  was  committed  in  connection  with  a  civil  action  or 
a  civil  special  proceeding  and  where  the  adjudication  was  not  summary 
in  character,  in  which  such  adjudication  has  been  reviewed  in  any  other 
manner  than  by  appeal.  The  general  policy  of  the  law  as  expressed 
in  our  statutes  is  to  make  this  the  only  method  of  review  when  it  is 
applicable. 

It  is  applicable  in  this  case,  and  the  order  vacating  the  order  direct- 
ing the  writ  of  certiorari  to  issue,  and  quashing  the  writ,  should  be  af- 
firmed, without  costs.    All  concur. 
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UAI.TZ  et  aL  v.  WESTCHESTEB  COUNTY  BREWING  CO. 

(Supreme  Court,  Appellate  Divlsioii,  Second  Department.    February  6,  1914.) 

BviDENCK  a  441*) — Pabol  Evideitok. 

Where  a  lease  is  in  writing  and  appears  complete  on  its  face  with 
mutual  obligations  and  does  not  contain  a  declaration  of  trust,  oral  evi- 
dence is  not  admissible,  in  an  action  to  cancel  an  assignment  of  the  lease 
made  to  defendant,  of  statements  preceding  and  accompanying  Its  execu- 
tion offered  to  show  tbat  it  was  taken  by  lessee  in  trust  for  idaintifls. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {{  1719, 1723-1763, 
176&-1845,  2080-2047;    Dec.  Dig.  {  441.*] 

Appeal  from  Special  Term,  Westchester  County. 

'Action  by  Adolph  Maltz  and  another  against  the  Westchester  Gwin- 
ty  Brewing  Company.  From  a  judgment  at  Special  Term  for  plain- 
tiffs (140  N.  Y.  Supp.  521),  defendant  appeals.  Judgment  directed 
for  defendant. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Norbert  Blank,  of  New  York  City,  for  appellant 
Thomas  F.  Curran,  of  Yonkers,  for  respondents. 

PER  CURIAM.  The  plaintiffs  have  a  judgment  against  the  de- 
fendant canceling  an  assignment  of  a  lease  made  to  defendant's  assigfn- 
pr.  The  lease  is  a  written  instrument,  appearing  on  its  face  complete, 
with  mutual  obligations  to  be  performed,  and  containing  no  declara- 
tion of  trust.  Oral  evidence  of  statements  preceding  and  accompany- 
ing its  execution,  offered  with  a  design  to  establish  that  the  lease  was 
taken  by  the  lessee  in  trust  for  the  plaintiffs,  was  received  over  ob- 
jection and  exception.  Plaintiffs  testified  that  they  requested  the  lease 
to  be  made  in  the  form  in  which  it  was  made.  There  was  no  evidence 
of  facts  from  which  a  trust  would  result  or  be  implied  in  equity.  The 
judgment  should  be  reversed.  Hoar  v.  Hoar,  48  Hun,  314,  1  N.  Y. 
Supp.  379,  affirmed  125  N.  Y.  735,  26  N.  E.  758.  The  third,  fourth, 
sixth,  seventh,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fifteenth,  six- 
teenth, and  seventeenth  findings  of  fact  are  reversed,  and  the  fifth 
finding  of  fact  is  amended  to  read  as  follows : 

"5.  That  on  the  27th  day  of  March,  1912,  at  the  request  of  the  plaintiffs,  the 
said  Frederick  W.  Behrmanu  executed  a  lease  of  said  premises  to  Joseph  B. 
Schwartz  for  a  term  of  five  years  from  June  1,  1912.  That  said  lease  ex- 
pressed mutual  obligations  to  be  performed  and  did  not  express  any  declara- 
tion of  trust  in  favor  of  the  plaintiffs." 

The  conclusion  of  law  is  reversed,  and  the  conclusion  of  law  is  made 
that  the  complaint  be  dismissed  on  the  merits,  with  costs,  and  judgment 
directed  for  the  defendant  accordingly. 

*For  oUiar  cases  ■«•  suns  topic  &  i  nvmbib  ia  Dec.  A  Am.  Digs.  UOT  to  dat*,  ft  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct)  WEBEB  V.  COLUMBIA  AICUSBHKNT  CO.  68 

aw  App.  DlT.  836) 

WEBER  T.  COLUMBIA  AMUSEMENT  CO. 

(Snpreme  Court,  Appellate  Division,  nrst  Department    Pebmary  20,  1914.) 

1,  Landlord  ahd  Tiwawt  (S  49*) — ^Bbkaoh  or  Coktbaci^-Action — Pabtiks 

PLJklNTEFF. 

A  company  leasing  a  theater  from  plaintiff  and  another  as  partners 
could  not  defend  an  action  brought  by  plaintiff  in  his  own  right  and  as 
assignee  of  his  partner  on  the  ground  that  by  some  other  agreement  to 
which  the  company  was  not  a  party  and  in  which  It  was  in  no  way  inter- 
ested, a  third  party  was  Interested  with  plaintiff  in  the  subject-matter  of 
the  action. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  H 
117-119 ;    Dec.  Dig.  i  49.*] 

2.  Pabties  (J  7*) — Trustee  of  Ezfbkss  Tbust. 

Partners  who  leased  a  theater  to  an  amusement  company  for  a  term 
of  five  years,  and  who  thereafter  took  in  another  partner  under  an  agree- 
ment entitling  him  to  a  certain  Interest,  could,  as  trustees  of  an  express 
trust,  maintain  an  action  against  the  company  for  damages  for  its  breach 
of  the  lease,  so  that  a  recovery  by  them  would  discharge  the  company's 
obllgatioD,  and  make  the  original  partners  accountable  to  the  subsequent 
partner;  and,  since  their  right  to  maintain  the  action  as  trustees  would 
be  established  by  the  lease,  it  would  not  be  necessary  to  expressly  al- 
lege that  they  sued  as  such  trustees. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  H  9-11;  Dec. 
Dig.  {  7.*] 

S.  CoMTBACTs  (S  830*) — ^Actions— Pabtixs. 

An  action  upon  a  contract  under  seal  can  be  maintained  only  In  the 
right  of  the  parties  who  are,  by  its  express  terms,  parties  thereto. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  |{  1689,  1691- 
1684. 1596,  1507,  1602-1604;  Dec.  Dig.  i  330.*] 

Appeal  from  Trial  Term,  New  York  Gjunty. 

Action  by  L.  Lawrence  Weber  against. the  Columbia  Amusement 
Company.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

See,  also,  154  App.  Div.  882,  138  N.  Y.  Supp.  879. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Daniel  P.  Hays,  of  New  York  City  (Edwin  D.  Hays,  of  New  York 
City,  on  the  brief),  for  appellant 

George  Edwin  Joseph,  of  New  York  City  (Leon  Laski,  of  New  York 
City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  to  recover  damages  for  the 
breach  of  a  contract  in  writing,  made  on  the  14th  day  of  May,  1910, 
between  the  defendant,  a  domestic  corporation,  as  party  of  the  first 
part,  and  the  plaintiff  and  one  Edward  P.  Rush,  who,  it  is  recited  in 
the  contract,  comprised  the  firm  of  Weber  &  Rush,  as  parties  of  the 
second  part.  The  contract  further  recites  that  the  party  of  the  first 
part  was  engaged  in  booking  burlesque  companies  throughout  the 
United  States  and  Canada,  and  that  the  parties  of  the  second  part  are 
the  lessees  of  and  control  and  manage  the  Mohawk  Theatre  in  the  city 

•For  other  caMo  oec  sum  topic  A  i  kumbeb  in  Dec.  *  Am.  Digs.  U07  to  date,  A  Rep'r  Indezai 
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of  Schenectady,  New  York.  The  parties  of  the  second  part  leased 
said  theater  to  the  party  of  the  first  part  for  the  period  of  five  years 
from  the  commencement  of  the  theatrical  season  of  1910-1911. 

It  is  alleged  in  the  complaint  that  the  plaintiff  and  Rush  were  co- 
partners in  business  under  the  firm  name  and  style  of  Weber  &  Rush, 
and  that  on  the  25th  day  of  January,  1911,  the  copartnership  was  dis- 
solved and  Rush  duly  assigned,  transferred,  and  set  over  unto  the 
plaintiff  all  his  right,  title,  and  interest  in  and  to  said  contract ;  that 
the  plaintiff  and  Rush  as  such  copartners  made  said  contract  with  the 
defendant,  and  duly  performed  the  same  on  their  part,  but  that  the  de- 
fendant, without  just  cause,  assumed  to  terminate  the  contract  on  the 
10th  day  of  June,  1912,  and  refused  to  perform  the  same  to  the  dam- 
age of  the  plaintiff's  damages  in  the  sum  of  $100,000.  The  defendant 
pleaded,  among  other  things,  a  defect  of  parties  plaintiff  in  that  one 
Dinkins,  who  was  still  living,  was  a  member  of  the  firm  of  Weber  & 
Rush,  and  was  not  joined  as  a  party. 

[1,  2]  The  defendant  showed,  by  the  cross-examination  of  the  plain- 
tiff and  by  the  lease  from  the  owner  of  the  Mohawk  Theatre,  that  said 
lease,  was  made  to  "L.  Lawrence  Weber  and  Edward  F.  Rush,  *  *  * 
comprising  the  firm  of  Weber  &  Rush  and  Thomas  W.  Dinkins" ;  that 
on  the  20th  day  of  July  thereafter,  Weber,  Rush,  and  Dinkins  made  an 
agreement  in  writing  by  which  they  became  copartners  from  that  date 
and  during  the  remainder  of  the  term  of  said  five-year  lease  of  the 
Mohawk  Theatre,  and  that  it  was  therein  provided  that  Weber  &  Rush 
should  jointly  contribute  75  per  cent,  of  the  expenses  of  the  copartner- 
ship and  Dinkins  the  remaining  25  per  cent.,  and  that  all  profits  and 
losses  should  be  proportioned  in  the  same  manner.  During  the  trial, 
and  before  the  plaintiff  completed  his  proof,  counsel  for  the  defendant 
raised  the  point  that  the  action  could  not  be  maintained  without  the 
joinder  of  Dinkins  as  a  party  plaintiff,  and  the  court  thereupon  so 
ruled  and  directed  the  dismissal.  It  is  quite  clear  that  the  court  erred 
in  so  ruling.  The  defendant  bound  itself  to  Weber  &  Rush,  and 
therefore  it  cannot  defend  an  action,  brought  in  their  right,  on  the 
theory  that  by  some  other  agreement,  to  which  the  defendant  was  not 
a  party,  and  in  which  it  was  in  no  manner  interested,  a  third  party  is 
interested  with  the  plaintiff  in  the  subject-matter  of,  the  action,  for 
by  the  express  terms  of  the  contract  the  plaintiff  and  his  assignor  only 
were  entitled  to  have  it  performed,  and  if  another  was  interested  with 
them  they  certainly  could  maintain  the  action  as  trustees  of  an  express 
trust,  and  a  settlement  with  or  recovery  by  them  would  discharge  the 
obligation,  and  they  would  be  accountable  to  those  interested  with 
them.  Considerant  v.  Brisbane,  22  N.  Y.  389;  Clarkson  v.  Carter,  3 
Cow.  84;  Mutual  Life  Ins.  Co.  v.  Nicholas,  144  App.  Div.  95,  128  N. 
Y.  Supp.  902 ;  Howe  v.  Savory,  49  Barb.  403 ;  Meinhardt  v.  Excelsior 
Brew.  Co.,  98  App.  Div.  308,  90  N.  Y.  Supp.  642 ;  Davidge  v.  Guard- 
ian Trust  Co.,  136  App.  Div.  78,  120  N.  Y.  Supp.  628;  reversed  on 
other  grounds  203  N.  Y.  331,  96  N.  E.  751 ;  and  section  449,  Code  of 
Civil  Procedure.  If  others  were  interested  in  this  contract  it  was  not 
necessary  for  the  plaintiff  expressly  to  allege  that  he  sues  as  trustee  of 
an  express  trust,  for  since  he  and  Rush  made  the  contract,  that  would 
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establish  their  right  to  maintain  the  action  as  such  trustees,  which  dis- 
tinguishes the  case  from  Natter  v.  Blanchard,  153  App.  Div.  814,  138 
N.  Y.  Supp.  969,  on  which  counsel  for  respondent  appears  to  rely. 

[3]  It  was  evidently  intended  to  execute  the  contract  under  seal,, 
for  in  the  witness  clause  it  is  recited  that  the  defendant  has  caused  "its 
corporate  seal  to  be  hereto  affixed,"  and  that  "the  second  parties  have 
hereunto  set  their  hands  and  seals,"  The  contract  was  executed  for 
the  defendant  by  one  Mack,  its  president,  and  it  was  signed  by  the 
parties  of  the  second  part,  the  firm  name  only.  The  firm  signature  was 
affixed  opposite  two  statutory  substitutes  for  seals,  which  were  type- 
written. If,  as  is  quite  likely,  this  makes  the  lease  a  sealed  instrument 
(G.  V.  B.  Mining  Co.  v.  First  National  Bank  of  Hailey,  95  Fed.  23,  36 
C.  C.  A.  633 ;  Rusling  v.  Union  Pipe  &  Construction  Co.,  5  App.  Div. 
448,  39  N.  y.  Supp.  216,  affirmed  158  N.  Y.  737,  53  N.  E.  1131),  the 
action  could  be  maintained  only  in  the  right  of  the  parties  who  are,  by 
express  terms,  parties  thereto  (Henricus  v.  Englert,  137  N.  Y-  488,  33 
N.  E.  550;  Porter  v.  Baldwin,  139  App.  Div.  278,  123  N.  Y.  Supp. 
1043.  See,  also,  Spencer  v.  Huntington,  100  App.  Div.  463,  91  N.  Y. 
Supp.  561,  affirmed  183  N.  Y.  506,  76  N.  E.  1109).  But  in  the  view 
we  take  of  the  other  point  it  is  unnecessary  to  decide  whether  or  not 
it  is  to  be  deemed  a  sealed  instrument. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event   All  concur. 


<ieo  App.  DiT.  e78) 

BLOCK  V.  NUSSBAUM. 
<SQpreme  Court,  Appellate  Division,  First  Department    February  20,  1914.) 

1.  LiaZL  AND   SI.ANDEB   (g  94*) — PUCADIKG — ^AnSWEB — JUBTIFICATIQN. 

Where  the  complaint  alleged  the  writing  of  a  letter  by  defendant  In 
which  he  stated  that  R.  felt  that  plaintiff  had  obtained  money  from  blm 
by  false  representations,  and  should  be  punished,  that  he  concurred  In 
that  view,  and,  after  stating  the  basis  on  which  they  would  settle,  that 
plaintiff  could  consider  himself  most  fortunate,  with  an  Innuendo  that  de- 
fendant meant  that  plaintiff  had  committed  larceny  and  would  be  fortu- 
nate to  be  able  to  settle  without  being  prosecuted  therefor,  an  answer,  al- 
leging certain  representations  by  plaintiff  promissory  In  their  nature,  was 
insufficient  as  the  representations  would  not  support  a  criminal  or  dvU 
action,  and  the  justification  was  therefore  not  as  broad  as  the  charge. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  tS  219^ 
225;   Dec  Dig.  |  94.*] 

2.  LiBn.  AWD  Slandeb  (|  97*) — Pleading — Answer — Release. 

In  an  action  for  libel,  a  defense  pleading  a  general  release  was  not  de- 
mnmble,  though  plaintiff  claimed  that  It  was  confined  to  a  different  mat- 
ter, and  did  not  extend  to  the  cause  of  action  for  libel ;  this  being  a  mat- 
ter to  be  pleaded  by  way  of  reply. 

fEd.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  St  234- 
236;  Dee.  Dig.  S  97.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  Block  against  Myer  Nussbaum.  From  an  order 
overruling  demurrers  to  two  separate  defenses,  plaintiff  appeals.  Mod- 
ified and  affirmed. 

*ror  othar  c— «■  ■••  Mm*  topio  A  i  timamu  In  Deo.  A  Am.  Digs.  1W7  to  date,  *  Rep'r  Indezei 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Kindleberger  &  Robinson,  of  New  York  City  (E.  Crosby  Kindleberg- 
er,  of  New  York  City,  of  counsel),  for  appellant. 
William  B.  Ellison,  of  New  York  City,  for  respondent 

CLARKE,  J.  This  is  an  action  for  libel.  The  complaint  is  based 
upon  a  letter  dictated  by  the  defendant  to  a  stenographer  employed  by 
him,  and  written  out  in  typewriting,  and  read  over  by  said  stenogra- 
pher before  being  signed  by  the  defendant,  and  thereafter  sent  through 
the  United  States  mails  to  the  person  to  whom  it  was  addressed,  then 
acting  as  attorney  for  the  plaintiff,  who  thereupon  read  the  same.  The 
portion  of  the  letter  complained  of  is  as  follows: 

"In  respect  to  proposition  of  purchase  of  stock  in  the  Unlyersal  Sanitary 
Appliance  Company  of  Mr.  Elley  and  myself  at  the  ontset  I  want  to  make 
this  observation :  Mr.  Elley  has  consulted  counsel  and  I  fear  I  cannot  handle 
the  situation  as  readily  as  I  thought  last  Friday;  he  feels  that  Block  has 
obtained  moneys  from  him  by  false  representations  and  that  he  should  be 
punished  for  same.  1  most  heartily  concur  in  that  view  and  feel  as  he  does 
about  it  I  am,  however,  endeavoring  to  put  through  the  proposition  to  pur- 
chase our  stock,  as  I  told  you,  to  get  rid  of  it,  but  it  must  be  done  on  a  dif- 
ferent basis  than  proposed,  that  is,  your  proposition  should  be  modified  as 
follows:  [Then  follow  nine  paragraphs  of  details.]  In  conclusion  I  simply 
desire  to  add  what  I  have  already  stated,  that  under  all  the  circumstances 
Block  can  consider  himself  most  fortunate." 

The  innuendo  is  that  defendant  meant  that  Riley  felt  that  plaintiff 
had  committed  the  crime  of  larceny  by  false  representations,  for 
which  he  should  be  sent  to  state  prison  as  a  thief,  and  that  the  defend- 
ant concurred  in  that  view,  and  that  the  plaintiff,  should  the  various 
terms  of  settlement  be  accepted,  would  be  most  fortunate  and  lucky  to 
be  able  to  settle  without  being  prosecuted  for  larceny.  The  first  sep- 
arate defense  by  way  of  a  complete  defense  and  justification  for  said 
letter  details,  at  considerable  length,  a  certain  transaction  between 
plaintiff  and  his  wife  and  Riley  and  the  defendant.  For  a  second  sep- 
arate defense  the  answer  sets  up  a  general  release  under  seaL  Plain- 
tiff demurred  to  the  first  and  second  separate  defenses  upon  the  ground 
that  thy  were  insufficient  in  law  upon  the  face  thereof,  and  from  the 
order  overruling  said  demurrers  appeals. 

[  1  ]  The  demurrer  to  the  first  separate  defense  stated  as  a  complete 
defense  was  improperly  overruled.  If  the  facts  alleged  had  been  stated 
as  a  partial  defense,  or  in  mitigation  of  damages,  it  would  have  been 
good.  But,  if  the  statements  in  the  letter  are  taken,  as  charged  by  the 
innuendo,  as  alleging  the  criminal  offense  of  obtaining  money  by  false 
representations,  for  which  plaintiff  should  be  convicted  and  sent  to 
jail,  or,  as  a  civil  offense  which  would  support  an  action  for  deceit  up- 
on false  representations,  the  facts  set  forth  in  the  separate  defense  are 
insufficient  as  a  complete  defense.  They  do  not  meet  the  charge.  The 
representations  are  promissory  in  their  nature,  hence  insufficient  to 
support  either  the  criminal  or  the  civil  action.  The  justification  is  not 
as  broad  ias  the  charge. 
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[I]  The  demurrer  to  the  second  defense  was  properly  overruled. 
The  general  release,  on  its  face,  was  sufficient  in  law.  If  such  general 
release  was  intended  to  be  confined  to  the  transaction  in  regard  to 
which  the  contract  (Exhibit  A  attached  to  the  answer)  had  to  do,  to 
wit,  the  purchase  and  sale  of  the  stock  and  the  repurchase  thereof,  and 
is  not  to  be  extended,  notwithstanding  the  generality  of  its  language,  to 
a  cause  of  action  for  libel  which  plaintiff  at  the  time  he  executed  did 
not  know  he  had,  as  claimed  by  the  appellant,  this  must  be  shown  by 
way  of  reply,  or  by  an  equitable  action  to  reform,  limit,  or  set  it  aside. 
It  is  good  enough  upon  its  face  to  withstand  demurrer. 

The  order  appealed  from  should  be  modified  by  providing  that  the 
demurrer  to  the  first  separate  defense  should  be  sustained,  and,  as 
modified,  affirmed,  with  $10  costs  and  disbursements  to  the  defendant, 
with  leave  to  the  defendant  to  serve  an  amended  answer  within  20 
days  of  the  service  of  the  order  to  be  entered  hereon,  upon  payment  of 
$10  costs  of  motion.    All  concur. 


(leo  App.  Dlr.  832) 

JEKMYN  V.  SEAKING  et  aL 

(Soprone  Court,  Appellate  Division,  First  Department    Febraary  20,  1014.) 

1  Affeai.  aitd  Ebbob  (f  569*) — Settuno  Cask  on  Appeal. 

Code  Civ.  Proc.  {  25,  prorldes  that  after  a  Judge  is  out  of  office  he  may 
settle  a  case  in  an  action  tried  before  him  while  he  was  in  office,  and  may 
be  compelled  to  do  so  by  the  court  In  which  the  action  is  pending,  whUe 
section  997  declares  that  when  a  party  intends  to  appeal  from  a  Judg- 
ment rendered  after  a  trial  on  an  issue  of  fact,  or  to  move  for  a  new 
trial,  he  must  make  a  case  and  procure  the  same  to  be  settled  by  the 
Jndge,  or,  in  case  of  the  death  or  disability  of  the  Judge,  in  such  manner 
as  the  court  directs.  After  Judgment  in  an  eqxiity  case  for  plaintiff,  the 
Judge  resigned  from  the  bench,  accepted  an  appointment  as  ambassador 
to  a  foreign  court,  and  removed  to  the  foreign  country.  Thereafter  de- 
fendant appealed,  and  served  its  proposed  case  on  appeal.  Bold,  that  as 
an  ambassador  In  a  foreign  country  was  not  susceptible  to  an  order  of  a 
local  court,  there  was  a  case  of  disability,  and  the  case  eOiouId  be  settled 
in  the  manner  In  which  the  court  shall,  by  its  order,  direct 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  1}  2530- 
2S45;  Dec.  Dig.  1 569.*] 

2.  Appeal  and  Ebbob  (§  569*) — Pbopobed  Case — Obdeb  fob  Settlement. 

A  motion  for  an  order  directing  the  settlement  of  a  proposed  case  on 
appeal  upon  the  disability  of  the  Judge  who  tried  it  is  premature,  when 
made  before  the  time  for  the  allowance  of  proi)09ed  amendments  to  the 
proposed  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  SS  2530- 
2545;  Dec.  Dig.  i  569.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Joseph  J.  Jermyn  against  Frederick  F.  Searing,  the  Em- 
pire Trust  Company,  and  others.  There  was  a  judgment  for  plaintiff, 
and  Empire  Trust  Company  appeals  from  an  order  directing  the  man- 
ner of  settling  a  case  on  appeal.    Order  reversed. 

See,  also,  139  App.  Div.  933,  124  N.  Y.  Supp.  1118. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. .  

'tot  oUitr  easM  sM  nin*  topic  A  i  tnniBBB  In  Dee.  A  Am.  Digs.  1907  to  daU,  *  Rep'r  Ind«xM 
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William  D.  Guthrie,  of  New  York  City  (Thomas  F.  Gilroy,  Jr.,  and 
Abraham  Tulin,  both  of  New  York  City,  on  the  brief),  for  appellant 

Montgomery  Hare,  of  New  York  City  (Effingham  N.  Dodge,  of  New 
York  City,  on  the  brief),  for  respondent. 

CLARKE,  J.  This  was  an  equity  action  tried  before  Mr.  Justice 
Gerard,  and  a  judgment  was  entered  in  favor  of  the  plaintiff  on  June 
30,  1913.  The  defendant  Empire  Trust  Company  has  appealed  from 
said  judgment,  and  served  its  proposed  case  on  appeal  on  October  17, 
1913.  The  time  for  the  plaintiff  to  serve  proposed  amendments  had 
not  expired  when  this  motion  was  made.  After  the  entry  of  judg- 
ment Mr.  Justice  Gerard  resigned  from  the  bench,  and  accepted  the  ap- 
pointment of  American  ambassador  to  the  German  Empire,  and  is  now 
residing  in  the  city  of  Berlin,  exercising  his  official  functions. 

[1]  Upon  this  state  of  facts  appellant  made  a  motion  for  an  order 
directing  in  what  manner  the  case  on  appeal  herein  should  be  settled 
and  signed.    Section  25  of  the  Code  of  Civil  Procedure  provides : 

"After  a  judge  is  out  of  office,  be  may  settle  a  case  or  exceptions,  or  make 
any  return  of  proceedings,  bad  before  him  while  he  was  in  office,  and  may  be 
compelled  so  to  do,  by  the  court  In  which  the  action  or  special  proceediag  is 
pending." 

The  usefulness  of  an  order  or  judgment  of  the  court  depends  upon 
the  power  to  enforce  its  obedience.  It  is  obvious  that  the  American 
ambassador  to  Germany,  while  performing  his  duties  at  Berlin,  cannot 
be  "compelled"  to  perform  an  act  by  process  of  this  court 

Section  997  of  the  Code  of  Civil  Procedure  provides: 

"When  a  party  intends  to  appeal  from  a  Judgment  rendered  after  a  trial 
of  an  Issue  of  fact  or  to  move  for  a  new  trial  of  such  an  issue,  he  must  ex- 
cept as  otherwise  prescribed  by  law,  make  a  case,  and  procure  the  same  to 
be  settled  and  signed,  by  the  Judge,  Justice  or  the  referee,  by  or  before  whom 
the  action  was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 
the  case  of  the  death  or  disability  of  the  Judge,  Justice  or  referee.  In  sudi 
manner  as  the  court  directs." 

Upon  the  termination  of  the  term  of  office  of  a  judge,  while  his 
general  judicial  powers  and  jurisdiction  cease  eo  instanti,  yet,  by  the 
provisions  of  section  25  of  the  Code  of  Civil  Procedure,  supra,  his 
judicial  power,  limited  to  the  settlement  of  a  case  upon  appeal,  is  ex- 
pressly preserved.  Therefore  he  comes  within  the  provisions  of  sec- 
tion 997  of  the  Code  of  Civil  Procedure,  supra,  and,  in  the  event  of 
disability,  the  case  on  appeal  is  to  be  settled  in  such  manner  as  the 
court  directs. 

When  Ambassador  Gerard  accepted  his  appointment  from  the  Unit- 
ed States  government,  left  the  jurisdiction,  and  took  up  his  abode 
abroad  for  an  indefinite  period  under  that  appointment,  a  case  of  dis- 
ability contemplated  by  section  997  arose.  Litigants  may  not  have 
their  substantial  rights  jeopardized  or  delayed  by  the  voluntary  action 
of  a  former  justice.  They  are  not  to  be  compelled  to  follow  him 
wherever  he  may  be  called  by  duty  or  pleasure  over  the  known  world, 
nor  is  the  court  to  be  left  helpless  to  enforce  its  order. 

[2]  We  are  of  the  opinion  that  the  motion  was  prematurely  made 
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because  before  the  proposed  amendments  to  the  proposed  caise  on  ap- 
peal were  served,  it  was  impossible  to  determine  whether  any  and,  if 
so,  how  serious  a  controversy  would  arise  between  the  parties.  When 
that  situation  develops*  an  application  may  be  renewed  to  the  Special 
Term  for  settlement  in  such  manner  as  it  may  direct,  either  before 
the  justice  there  presiding,  or,  if  necessary,  a  referee  may  be  appointed. 
The  order  appealed  from  is  therefore  reversed,  without  prejudice 
to  such  further  motion,  as  indicated,  as  may  be  determined  upon,  and, 
under  the  circtunstances,  without  costs  to  either  party.    All  concur. 


WOKCBSTER-BROOKLYN  REAIiTX  CO.  ▼.  BAILEY. 

SAME  v.  MILLBOURNE  BEALTT  CO. 

(Sapreme  Court,  Appellate  DlTlslon,  Second  Department.    February  13, 1014.) 

Set-Oft  ahd  CoDRnBCLAm  ({  8*)— Bquixablb  Set-Off. 

Wbera  a  vendor  who  was  insolyent.  In  order  to  give  the  land  he  was 
desiring  to  sell  a  false  and  fictitious  value,  executed  a  mortgage  thereon 
wlthoat  consideratloD,  which  plaintiff  assumed  as  part  of  the  purchase 
price,  and  after  the  sale  the  mortgage  was  assigned  to  another,  plaintiff 
was  not  limited  to  pleading  the  fraud  as  a  defense  to  the  mortage,  but 
was  oitltled  to  sue  to  recover  damages  for  the  fraud,  for  the  purpose 
of  setting  off  the  same  against  the  mortgage,  which  was  a  cloud  on  his 
title. 

[Ed.  Note. — ^For  other  cases,  see  Set-Off  and  Counterclaim,  Cent.  Dig. 
il9-ll;  Dec.  Ettg.  I  8.*] 

Appeal  from  Special  Term,  Kings  County. 

Actions  by  the  Worcester-Brooklyn  Realty  Company  against  Ed- 
ward Bailey  and  against  the  Millboume  Realty  Company.  From  inter- 
locutory judgments  overruling  a  demurrer  to  the  amended  complaint 
in  each  action,  defendant  appeals.    Affirmed. 

This  action  has  been  brought  by  plaintiff,  the  owner  in  fee,  of  a  parcel  of 
vacant  land  in  Kings  county,  for  the  cancellation  of  a  certain  alleged  second 
mortgage  of  |25,000,  secured  on  said  parcel  of  land.  The  cancellation  of  said 
mortgage  is  asked  for  upon  the  ground  that  said  mortgage  vcag  made  hy  ploin- 
tiW  ffrmUor  to  one  Edwin  E.  Bolton,  without  consideration,  and  for  tho 
purpose  of  giving  a  false,  flctitiov*,  and  deceptive  value  to  said  parcel  of  land 
toiih  intent  to  deceive  and  defraud  plaintiff  in  the  purchase  of  same,  and  rep- 
resented a  part  of  the  purchase  price  of  said  parcel  of  land,  at  the  time  of 
the  sale  and  conveyance  to  plaintiff  of  said  parcel  of  land  by  said  grantor, 
subject  to  said  mortgage,  and  which  said  mortgage  has  since  been  assigned, 
without  consideration  and  subject  to  plaintiffs  equities,  by  said  Bolton  to  the 
defendant  MiUboume  Realty  Company,  which  company  is  now  the  holder 
thereof ;  that  said  mortgage  was  fraudulent  in  its  Inception ;  was  made  with- 
out consideration;  is  a  cloud  upon  plaintiff's  title  to  said  parcel  of  land;  Is 
void  and  unenforceable  owing  to  the  fraud  and  consequent  damage  perpetrated 
on  plaintiff  by  said  grantor  in  the  sale  to  plaintiff  of  said  parcel  of  land, 
which  said  damage,  amounting  to  upwards  of  $35,000,  plaintiff,  by  counter- 
claim, set-off,  and  recoupment,  affirmatively  sets  off  against  the  whole  of  said 
mortgage,  plaintiff's  said  grantor  being  Insolvent  so  that  a  money  judgment 
in  favor  of  plaintiff  and  against  said  grantor  for  the  amount  of  said  dam- 
age would  be  worthless,  and  that  said  mortgage  should  be  delivered  up  and 
surrendered  to  plaintiff  for  cancellation,  and  be  canceled  of  record. 

•ror  oUi«r  CUM  sm  wme  tople  A  J  inniBBB  In  D«c.  &  Am.  Dig*.  1M7  to  date.  4  R*p'r  IndexM 
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The  following  is  the  cqnnion  of  Blackmar,  J.,  referred  to  in  the 

opinion : 

The  amended  complaint,  In  addition  to  pleading  with  more  particularity 
the  facts  aet  forth  In  the  original  complaint,  alleges  that  the  vendor  of  the 
land  Is  Insolvent  The  plaintUf  has  also  called  my  attention  to  the  case  of 
Davis  V.  Kosenzwelg  Realty  Co.,  192  N.  T.  128,  84  N.  B.  943,  20  L.  R.  A.  (N. 
S.)  175,  127  Am.  St  Bep.  890,  with  which  I  was  not  familiar.  The  added  al- 
legation of  the  Insolvency  of  the  vendor,  who  perpetrated  the  fraud,  and  the 
doctrine  in  the  case  dted,  to  the  effect  that  the  vendee  of  land  who  rescinds 
the  contract  for  fraud  of  the  vendor  In  the  sale  cannot  have  a  lien  on  the 
land  for  the  purchase  price  paid  under  the  contract,  so  affects  the  efficacy 
of  the  vendee's  remedy  by  rescission  that  I  am  Induced  to  once  more  examine 
the  question. 

Assuming  the  truth  of  the  allegations  of  the  complaint,  a  grievous  fraud 
has  been  perpetrated  on  the  plaintiff  by  the  vendor.  The  false  representa- 
tions were  of  material  facts,  and  entitle  the  plaintiff  to  such  remedies  as  the 
law  accords  to  a  vendee  who  has  been  defrauded  In  the  purchase  of  the  land. 
It  is  elementary  that  sudi  a  vendee  may  either  affirm  the  contract  or  rescind 
it  If  he  rescinds,  he  must  tender  back  what  he  received,  and  be  may  recover 
the  money  he  has  paid  on  the  purdiaae  price.  If  be  does  not  rescind,  the 
contract  Is  valid,  and  his  remedy  is  an  action  at  law  for  deceit  If,  however, 
tbe  purchase  price  is  not  fully  paid  and  the  vendor  brings  an  action  to  re- 
cover it,  the  vendee  may  counterclaim  the  damages  he  has  suffered  from  the 
vendor's  fraud.  This  right  existed  at  common  law  and  was  called  recoup- 
ment "At  common  law,  and  Independently  of  the  statutes  of  set-off,  a  de- 
fendant is  In  general  entitled  to  retain,  or  dalm  by  way  of  reduction,  all  Just 
allowances  or  demands  accruing  to  blm,  or  payments  made  by  him,  in  respect 
of  the  same  transaction  or  account,  which  forms  the  grounds  of  action."  So 
Judge  Cullen  quotes  from  Chitty  on  Pleadings  In  Deeves  &  Son  v.  Manhattan 
life  Insurance  Co.,  195  N.  T.  336,  88  N.  E.  395.  The  defendant's  right  to  re- 
coup was  limited  to  daims  growing  out  of  the  transaction  which  constituted 
plaintifrs  cause  of  action.  The  right  of  set-off  of  other  independent  claims 
was  not  known  to  the  law,  but  was  ahead  of  equity  Jurisdiction.  Nichols  v. 
Dusenbury,  2  N.  Y.  286 ;  Gillespie  v.  Torrance,  26  N.  Y.  306,  82  Am.  Dec.  355 ; 
Vassear  v.  Livingston,  13  N.  Y.  248.  A  claim  for  damages  for  deceit  in  a  sale 
could,  at  common  law,  be  recouped  In  an  action  for  the  purchase  price.  Peck 
V;  Brewer,  48  111.  54 ;  Carey  v.  GuiUow,  105  Mass.  18,  7  Am.  Bep.  494 ;  Cole 
V.  Colburn,  61  N.  H.  499 ;  Avery  v.  Brown,  31  Conn.  398 ;  Harrington  v.  Strat- 
ton,  22  Pick.  (Mass.)  610;  Dushane  v.  Benedict  120  TJ.  S.  630,  7  Sup.  Ct  696, 
30  L.  Ed.  810;  Beecker  v.  Vrooman,  13  Johns.  302;  McAllister  v.  Reab,  4 
Wend.  483 ;  Batterman  v.  Pierce,  3  Hill,  171 ;  Van  Epps  v.  Harrison,  5  Hill, 
63,  40  Am.  Dec.  314;  Kingsland  v.  Haines,  62  App.  Dlv.  146,  70  N.  Y.  Supp. 
873;  Delano  v.  Rice,  21  Mlsa  Rep.  714,  48  N.  Y.  Supp.  130,  affirmed  in  23 
App.  Dlv.  327,  48  N.  Y.  Supp.  295. 

Recoupment  was  therefore  a  right  in  the  vendee  to  defend  against  the  ven- 
dor's action  for  the  purchase  price,  or  to  reduce  the  amount  of  it  to  the  ex- 
tent of  the  damages  suffered  by  him  through  the  vendor's  fraud  or  breach  of 
covenant  of  warranty.  At  common  law  an  assignee  of  a  chose  in  action  must 
sue  in  the  name  of  the  assignor.  The  remedy  of  recoupment  was  consequently 
available  against  an  assigned  claim  for  the  purchase  price.  In  this  respect 
the  common  law  is  unchanged  by  our  statute.  A  counterclaim  as  authorized 
by  the  Code  includes  recoupment  Section  501  of  the  Code  (Deeves  &  Son  v. 
Manhattan  Life  Insurance  Co.,  supra),  and  it  may  be  asserted  against  the 
assignee  of  a  cause  of  action  (section  502  of  the  Code). 

At  the  time  of  the  sale  the  mortgage  now  held  by  the  defendant  was  owned 
by  the  vendor  the  McLaughlin  Real  Estate  Company,  and  represented  a  part 
of  the  purchase  price.  The  vendee  in  his  deed  assumed  and  agreed  to  pay 
the  mortgage  as  part  of  the  purchase  price.  An  action  against  the  present 
plaintiff  to  enforce  the  mortgage  would  be  an  action  for  the  purchase  price. 
In  such  an  action  the  vendee  could  recoup  the  damages  for  fraud.  The  right 
of  the  plaintiff  to  resist  the  recovery  of  the  purchase  price,  or,  what  is  the 
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same  tiling,  the  foreclosure  of  the  mortgage,  by  recouping  Its  damages  arising 
from  the  fraud  in  the  sale  of  the  property,  is  an  equitable  right  which  follows 
the  mortgage  into  the  hands  of  an  assignee,  and  may  be  asserted  against  such 
assignee.  Littlefleld  t.  Albany  County  Bank,  97  N.  T.  581 ;  Trustees  of  Union 
College  T.  Wheeler,  61  N.  Y.  88;    Bush  t.  Lathrop,  22  N.  T.  536. 

We  now  reach  the  question  whether  the  plaintiff,  having  the  right  to  recoup 
Its  damages  for  the  fraud  against  the  mortgage,  may  maintain  this  action  for 
that  purpose.  One  who  has  a  defense  against  a  mortgage  may  maintain  an 
action  to  have  it  canceled  as  a  cloud  upon  title.  Schoener  v.  Llssauer,  lOT 
N.  T.  m,  18  N.  £i.  741.  But  a  right  of  recoupment  is  not  a  defense  but  a 
counterclaim.  Deeves  &  Son  t.  Manhattan  Life  Insurance  Co.,  196  N.  Y.  324, 
88  K  E.  396.  It  is  true  that  It  is  nearly  aUn  to  a  defense,  for  It  arises  out 
of  the  same  transaction,  and  the  rule  that  it  could  be  proved  only  under  the 
allegations  of  a  counterclaim  was  not  established  until  the  Deeves  Case.  Un- 
der some  circumstances  an  action' in  equity  may  still  be  maintained  to  set 
off  one  claim  against  another.  The  modern  action  in  equity  is  much  broader 
In  Its  scope  than  the  old  equitable  suit  for  set-off.  That  could  be  maintained 
only  where  the  claims  did  not  arise  out  of  the  same  transaction,  and  where 
they  were  both  liquidated.  No  such  limltatlonB  apply  to  the  modem  action 
for  a  set-off.  The  modem  action  deiwnds  primarily  on  the  Inadequacy  of  the 
legal  remedy.  Notwithstanding  the  statute  allowing  counterclaims,  condi- 
tions arise  where  equity  wUI  entertain  an  action  to  set  off  one  claim  against 
anotiier.  Such  conditions  usually  are  that  there  is  no  adequate  remedy  at 
law;  that  the  two  debts  were  contracted,  one  on  the  faith  of  the  other,  and 
there  is  some  equitable  reason  why  one  should  be  deducted  from  the  other. 
In  case  of  an  assigned  claim,  the  Insolvency  of  the  assignor  Is  an  important 
and  sometimes  controlling  consideration  in  determining  whether  a  suit  in 
equity  to  set  off  may  be  maintained.  Smith  v.  Felton,  43  N.  Y.  419.  It  seems 
to  me  that  all  the  conditions  which  would  Justify  an  action  In  equity  for  a 
aet-off  of  plaintiff's  dalm  for  damages  for  the  fraud  of  the  McLaughlin  Real 
E:state  Comi)any  in  the  sale  against  the  claim  of  the  defendant,  as  assignee  of 
the  McLaughlin  Company  for  a  portion  of  the  purchase  price  represented  by 
the  bond  and  mortgage,  exists  In  this  case.  The  assignor  is  insolvent,  and 
the  remedy  against  It  by  an  action  at  law  for  deceit,  or  by  an  action  in  equity 
for  rescission,  and  the  recovery  of  the  purchase  money,  would  be  futile.  The 
obligation  of  the  plaintiff  was  incurred  in  reliance  upon  the  fraudulent  rep- 
reeentationa  of  the  vendor,  and  it  is  Inequitable  that  the  obligations  for  the 
pnrchase  money  should  be  enforced  without  allowing  a  deduction  therefrom 
of  the  damages  caused  by  the  false  representations.  The  remedy  which  the 
law  ^ves  of  interposing  a  counterclaim  under  section  502  of  the  Code  is  not 
adequate,  for  in  the  meantime  the  plaintiff  has  on  its  hands  a  tract  of  vacant 
propertj^  which  it  cannot  sell  except  subject  to  the  defendant's  mortgage. 
IJnder  all  these  circumstances  I  think  that  an  action  may  be  maintained  by 
tbe  plaintiff  which  combines  the  remedies  of  an  action  to  remove  a  cloud  upon 
title  and  an  action  in  equity  for  a  set-off.  Davidson  v.  Alfaro,  80  N.  Y.  660; 
Botbschild  V.  Mack,  115  N.  Y.  1,  21  N.  E.  726;  Lindsay  v.  Jackson,  2  Paige, 
681 ;   Gay  v.  Gay,  10  Paige,  369. 

I  am  inclined  to  think  that  this  action  cannot  be  maintained  upon  the  theory 
that  the  McLaughlin  Company  is  accountable  to  the  plaintiff  tor  the  mort- 
gage In  question  as  representing  profits  made  upon  the  sale  of  the  property 
under  the  doctrine  of  Colton  Improvement  Co.  v.  ]fUchter,  26  lOsc.  Sep.  26,  65 
N.  Y*.  Supp.  486,  and  Mldwood  Park  Co.  v.  Baker  (Sup.)  128  N.  Y.  Supp. 
954.  In  tills  case,  the  Worcester  Parties,  who  organized  the  purchasing  com- 
Iiany,  knew  that  they  were  purchasing  from  the  McLaughlin  Real  Estate  Com- 
pany, which  held  the  titie  by  its  dummy,  McLaughlin's  sister.  The  cause  of 
action  Is  based  upon  the  fraudulent  representation,  as  I  read  the  complaint, 
and  cannot  be  maintained  upon  fbe  theory  that  tiie  mortgage  represents  a 
oonoealed  profit  Illegally  obtained  by  parties  who  owed  a  fiduciary  relation 
to  tbe  plaintiff. 

Tbe  demurrer  does  not  raise  the  question  whether  all  necessary  parties  are 
before  the  court,  and  therefore  this  question  is  not  considered. 

Tbe  demurrer  is  overraled,  and  Judgment  directed  for  the  plaintiff,  with 
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costs,  and  with  leave  to  the  defendant  to  withdraw  the  demnner  and  answer 
on  payment  of  said  costs  within  20  dajrs. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ.  ... 

Thomas  G.  Flaherty,  of  New  York  City,  for  appellant 
Samuel  Evans  Maires,  of  Brooklyn,  for  respondent. 

THOMAS,  J.  It  appears  by  the  opinion  of  Mr.  Justice  Blackmar 
that  the  action  can  be  maintained  only  for  the  purpose  of  set-off,  and 
that  conclusion  is  approved.  For  that  purpose  the  second  mortgage  is 
regarded  as  valid.  The  plaintiff  as  grantee  seems  to  have  assumed  but 
one  of  the  second  mortgages.  This  does  not  preclude  the  maintenance 
of  the  action.  The  counterclaim  is  based  upon  a  cause  of  action  for 
deceit,  which  is  connected  with  a  cause  of  action  for  the  foreclosure 
of  the  mortgage.  In  such  action  for  foreclosure  the  holder  of  one 
of  the  mortgages  could  not  have  judgment  for  deficiency  against  the 
present  plaintiff,  but  such  judgment  could  deprive  it  of  the  naked  title 
to  the  land,  which  carried  with  it  the  equity  of  redemption.  As  the 
complaint  shows  the  grantee  bought  the  right  of  redemption  upon  a 
representation  that  the  second  mortgage  entered  into  the  cost  of  the 
land,  and  in  this  same  transaction  the  grantor  delivered  the  title  of  the 
land,  which  carried  the  right  to  redeem  from  the  mortgage,  so,  while 
the  grantor  would  foreclose  upon  a  mortgage  that  involved  no  person- 
al claim  against  the  grantee,  yet  the  judgment  would  oust  the  grantee 
from  the  possession  of  the  land  covered  by  the  mortgage,  and  destroy 
his  title  and  right  to  redeem,  which  rights  are — 

"connected  with  the  subject  of  the  action,  and  grew  oat  of  the  same  trans- 
action as  the  cause  of  action  to  foreclose  the  mortgage  so  far  as  the  grantee 
is  related  to  it" 

In  Seligman  v.  Dudley,  14  Hun,  186,  it  is  said — 

"that  a  party  to  an  action  to  foreclose  a  mortgage,  against  whom  either  a ' 
personal  judgment  or  one  which  may  operate  to  transfer  his  estate  in  the 
land  is  sought,  has  a  right  to  set  up  a  counterclaim  as  a  defense  to  the  ac- 
tion, and  that  the  case  of  Agate  t.  King,  17  Abb.  Prac.  169,  so  far  as  it  as- 
serts a  contrary  principle,  ought  not  to  be  approved.  Lathrop  t.  Godfrey,  '3 
Hun,  739." 

In  Lathrop  v.  Godfrey,  3  Hun,  739,  it  was  presumed  that  the  de- 
fendant was  liable  for  the  deficiency,  and  it  was  considered  that  the 
damages  for  deceit  could  be  set  off  against  the  mortgage  under  fore- 
closure, or,  as  is  stated,  "at  all  events,  upon  the  personal  covenant  of 
Mrs.  Godfrey."    It  is  also  sta:ted  that : 

"The  right  of  a  defendant  in  a  foreclosure  suit,  who  is  personally  liable  for 
the  debt,  or  whose  land  is  bound  by  the  lien,  to  introduce  a  set-off  to  reduce 
or  extinguish  the  claims  was  recognized  by  Comstock,  J.,  in  National  Fire 
Insurance  Co.  v.  McKay,  21  N.  Y.  191,  and  see  Hunt  t.  Chapman,  51  N.  X. 
555." 

The  cogent  reasoning  of  Blackmar,  J.,  is  applicable  even  in  the  ab- 
sence of  personal  liability  on  the  part  of  the  plaintiff,  resting  alone 
upon  the  subjection  of  the  land  to  the  mortgage.  Although  the  defend- 
ant has  not  suggested  that  there  is  a  defect  of  parties,  the  trial  court 
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may  find  that  there  is  such  delect  as  to  make  it  inequitabte  to  adjudge 
the  set-oflf  without  bringing  in  other  parties.  If,  for  illustration,  the 
Bailey  action  should  be  first  tried,  and  the  plaintiff  should  establish  its 
damages  and  set  them  off  against  the  amount  due  on  the  mortgage 
owed  by  Bailey,  the  damages  so  recovered  should  be  credited  on  the 
plaintiff's  demand  in  the  Millbourne  Case.  Perchance  such  damages 
may  extinguish  the  Bailey  bond  and  mortgage,  and  let  the  Millbourne 
mortgage  go  free ;  or  perchance  there  may  be  no  recovery,  or  such  a 
recovery  in  the  Bailey  Case  as  would  not  extinguish  the  mortgage. 
May  the  Millbourne  action  then  proceed  ?  The  defendant  in  one  action 
will  not  be  privy  or  bound  by  a  judgment  in  it.  But  the  trial  court 
will  deal  with  difficulties  as  they  arise. 

The  interlocutory  judgment  in  each  case  should  be  affirmed,  with 
costs,  with  leave  to  the  defendant  to  plead  over  upon  payment  of  costs. 
All  concur. 


DISBROW  v.  DISBROW  et  aL 
(Snpreme  Ooart,  Special  Term,  Westdiester  County.    January,  1914.) 

1.  Wills  (|  734*) — Legacies— Intebest. 

A  legacy  to  plaintiff,  which  was  not  payable  Until  the  death  of  testa- 
tor's widow,  did  not  carry  interest  until  that  time. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  81  1847-1872;  Dec. 
Dig.  {  734.»] 

2.  RBroniATioN  or  InsrauiaiNTs  (|  45*)  — Aotiokb — SuirnciEHCT  of  Evi- 

OERCE. 

In  an  action  to  reform  a  trust  deed,  conveying  property  in  trust  to  pay 
plaintiff  a  certain  sum  upon  the  sale  of  the  premises,  evidence  held  not 
to  show  tliat  a  provision  for  the  payment  of  interest  to  plaintiff  upon  such 
earn  was  omitted  by  fraud  or  mutual  mistake. 

(E^  Note. — ^For  other  cases,  see  Reformation  of  Instruments,  Cent  Dig. 
M  157-193 ;  Dec.  Dig.  {  45.*] 

3.  Refobication  ot  Instbumsnts  (t  45*) — Pboof. 

To  authorize  the  reformation  of  a  written  instrument  it  must  appear, 
by  clear  and  convincing  evidence,  that  the  mutual  agreement,  claimed  to 
have  been  made,  was  in  fact  made,  and  that  the  instrument  fails  to  ex- 
press such  agreement,  either  by  mutual  mistake  or  by  mistake  of  one 
party  induced  by  the  fraud  of  the  other. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent  Dig. 
H  157-193;   Dec.  Dig.  |  45.*] 

Action  by  Griffin  V.  Disbrow  against  George  A.  Disbrow  and  oth- 
ers.   Judgment  dismissing  the  complaint. 

Humphrey  J.  Lynch,  of  White  Plains,  for  plaintiff. 
Leslie  J.  Tompkins,  of  New  York  City,  for  defendants. 

TOMPKINS,  J.  This  action  is  brought  to  reform  a  trust  deed  of 
premises  in  New  York  City,  made  by  Robert  N.  Disbrow  and  Clara 
R.  Disbrow,  his  wife,  and  Griffin  B.  Disbrow,  and  George  A.  Disbrow, 
on  November  1,  1893.  The  premises  were  owned  by  Benjamin  G. 
Disbrow,  who  died  in  1892,  leaving  a  widow  and  four  sons.  Griffin 
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B.,  George  A.,  Robert  N.,  and  Charles  A.  Just  before  his  death  Ben- 
jamin G.  Disbrow  conveyed  said  premises  to  one  of  his  sons,  Robert 
N.  Disbrow,  and  after  his  death  controversies  arose  between  the 
widow  and  the  children,  it  being  claimed,  among  other  things,  that 
Robert  N.  Disbrow  had  procured  the  conveyance  to  him  by  his  father 
of  said  premises  by  means  of  undue  influence ;  and  at  the  same  time, 
a  claim  was  asserted  by  Griffin  B.  Disbrow  against  the  estate  for 
moneys  claimed  to  have  been  loaned  to  his  father,  which  claims  were 
represented  by  promissory  notes  held  by  him  aggregating  over  $4,000. 
Benjamin  G.  Disbrow  had  executed  three  or  four  last  wills  and  tes- 
taments, one  of  which  was  probated,  by  which  the  decedent  devised 
said  real  estate  to  his  widow  and  children,  leaving  to  the  widow  the 
income  for  life,  and  providing  that  upon  her  death  it  should  be  divid- 
ed into  four  equal  parts;  and  by  said  last  will  and  testament,  the 
plaintiff,  Griffin  B.  Disbrow,  was  given  a  legacy  of  $1,500,  and  his 
brother  Charles  A.  a  legacy  of  $500;  neither,  however,  was  to  be- 
come payable  until  the  deatfi  of  the  widow.  All  of  the  disputes  and 
controversies  between  the  parties  finally  culminated  in  a  compromise, 
and  the  making  of  the  trust  deed  in  question,  which  provided  that  the 
grantees,  Griflfin  B.  Disbrow  and  George  A.  Disbrow,  were — 

"to  have  and  to  hold  tbe  above  granted  premises  nnto  the  said  parties  of  the 
second  part  and  their  successors  forever,  In  trust  nevertheless,  and  to  and 
for  the  uses,  puri)oses  and  Interests  hereinafter  limited,  described  and  de- 
clared, that  1b  to  say:  upon  trust  to  lease  the  said  premises,  to  receive  and 
collect  the  rents.  Issues  and  profits,  and  after  paying  all  taxes,  assessments, 
interests  on  encumbrances,  insurance,  repairs  and  other  expenses  Incidental 
to  the  care  and  management  of  said  premises,  to  apply  the  net  income  there- 
of to  the  use  of  Sarah  M.  Disbrow,  the  widow  of  Benjamin  O.  Disbrow,  late 
of  the  City  of  New  York,  deceased,  for  and  during  the  term  of  her  natural 
life,  and  at  and  after  the  death  of  said  Sarah  M.  Disbrow,  to  sell  tbe  said 
premises  at  private  sale  or  at  public  auction,  and  out  of  the  proceeds  to  pay 
the  said  Griffin  B.  Disbrow  the  sum  of  $7,148.37,  and  to  pay  to  Charles  A. 
Disbrow,  of  Harrlsburgh,  in  the  state  of  Pennsylvania,  the  sum  of  $600,  and 
to  divide  the  balance  remaining  Into  four  equal  parts,  and  to  pay  one  of  such 
parts  to  the  said  Griffin  B.  Disbrow,  or  his  legal  representative,  one  of  each 
parts  to  the  said  George  A.  Disbrow,  or  his  legal  representatives,  one  of  such 
parts  to  the  said  Charles  A.  Disbrow,  or  his  legal  representatives,  and  one  of 
such  parts  to  the  said  Robert  N.  Disbrow,  or  his  legal  representatives." 

The  widow  lived  until  1912,  and  during  her  lifetime  the  net  income 
of  said  premises,  which  amounted  to  about  $600  a  year,  was  paid  to 
her,  and  was  practically  her  only  means  of  support. 

The  plaintiff  now  seeks  to  reform  the  said  trust  deed  by  inserting 
therein  the  provision  for  the  payment  to  him  of  interest  at  the  rate 
of  5  per  cent,  per  annum,  upon  his  claim  of  $7,148.37,  from  the  date 
of  the  execution  of  said  trust  deed,  his  claim  being  that  provision  for 
interest  was  omitted  fr<Mn  said  trust  deed  by  mistake,  and  by  fraud 
and  deceit  oh  the  part  of  his  brothers,  and  he  further  claims  that  on 
several  occasions,  after  the  execution  of  the  trust  deed,  and  before 
his  mother's  death,  he  demanded  interest  upon  his  said  claim,  of 
his  brothers  George  A.,  and  Charles  A.,  and  that  they  said,  in  sub- 
stance, that  there  was  not  income  enough  to  pay  such  interest,  and 
that  he  would  have  to  wait  until  their  mother's  death.  The  trust  deed 
was  prepared  by  Charles  H.  Shaw,  Esq.,  attorney  for  Robert  N.,  and 
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Charles  A.  He  had  several  conferences  with  Jacob  F.  Miller,  Esq., 
who  acted  as  attorney  for  the  plaintiff,  and  they,  with  the  plaintiff, 
George,  and  the  mother,  "went  over  it  very  carefully  and  made  some 
changes,"  and  the  changes  suggested  by  the  plaintiff's  counsel,  Mr.  Mil- 
ler, were  adopted  and  inserted  in  the  trust  deed  before  it  was  executed. 
Respecting  the  plaintiff's  claim  against  the  estate  at  that  time,  Mr. 
Shaw  testified: 

"The  Interest  was  computed  and  added  to  the  sum  he  was  altlmately  to 
receive  under  the  terms  of  the  trust  deed." 

There  was  nothing  in  the  preparation  and  execution  of  the  trust 
deed  to  show  or  suggest  fraud,  deceit,  or  artfulness.  On  the  con- 
trary, it  seems  to  have  been  the  careful  and  deliberate  act  of  all  par- 
ties concerned  in  the  consummation  of  the  settlement  that  they  had 
willingly  agreed  upon  of  all  controversies  that  had  arisen  among  them. 

The  items  that  made  up  the  plaintiff's  claim  against  the  estate,  the 
aggregate  of  which  was  the  sum  of  $7,148.37,  were  as  follows:  Four 
promissory  notes,  $4,450.86;  interest  on  these  notes  from  their  re- 
spective dates  to  the  date  of  the  trust  deed,  at  5  per  cent,  per  annum, 
^7.51;  the  legacy  given  by  the  will  of  Benjamin  G.  Disbrow,  $1,- 
500;  balance  due  from  grandfather's  estate,  $500— total,  $7,148.37. 
The  claim  of  the  defendants  that,  at  the  time  of  the  settlement  and 
execution  of  the  trust  deed  the  plaintiff  agreed  to  waiVe  interest 
thereafter  on  said  sum  of  $7,148.37  is  borne  out  by  the  circumstances 
and  probabilities  of  the  case.  In  the  first  place,  if  that  amount  was 
to  bear  interest,  it  would  have  been  expressly  stated  in  the  trust  deed, 
which  was  prepared,  revised,  and  executed  with  the  advice  and  un- 
der the  inomediate  direction  of  the  plaintiff's  very  capable  lawyer. 
It  is  inconceivable  that  such  an  important  item  as  future  interest  on 
the  amount  of  the  plaintiff's  claim  would  have  been  omitted  from 
the  deed,  if  it  had  been  understood  that  he  was  to  have  it 

Besides,  it  is  improbable  that  the  other  parties  of  the  settlement 
would  have  agreed  to  pay  the  plaintiff  interest  upon  the  interest  that 
had  already  accrued  upon  said  promissory  notes  and  was  included 
in  his  claim,  or  interest  upon  the  legacy  of  $1,500,  which,  under  the 
terms  of  the  will  of  his  father,  the  plaintiff  was  not  entitled  to  re- 
ceive until  his  mother's  death,  and  tiierefore,  of  course,  would  not 
draw  interest,  until  that  time. 

[1]  Further,  it  seems  hardly  likely  that  the  parties  agreed  to  pay 
the  plaintiff  interest  on  the  amount  of  his  entire  claim,  which  would 
have  amounted  to  about,  or  more  than,  one-half  of  the  net  income 
of  the  property,  which,  under  the  trust  deed,  was  to  go  to  the  widow 
for  her  support.  The  use  of  the  word  "interests"  was  the  mistake 
of  the  typewriter,  so  Mr.  Shaw,  the  draftsman  of  the  trust  deed,  tes- 
tified. In  any  event  the  connection  in  which  the  word  is  used  indi- 
cates to  me  that  it  had  reference  only  to  the  mortgage  on  the  prem- 
ises. The  plaintiff's  claim  is  not  an  incumbrance  on  the  premises; 
his  legacy  may  have  been,  but  that  was  not  payable  until  the  widow's 
death,  and  hence  did  not  carry  interest  The  notes  had  not  been  put 
U6N.Y.S.— 8 
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in  judgment ;  therefore  were  not  Hens  or  incumbrances  upon  the  prem- 
ises. 

[2]  I  have  carefully  read  all  the  testimony  and  examined  the  ex- 
hibits and  considered  all  the  circumstances  to  which  my  attention  has 
been  called,  on  the  part  of  the  plaintiff,  and  upon  the  whole  case 
I  am  satisfied  that  the  trust  deed  accurately  states  the  exact  agree- 
ment that  was  made  by  the  parties  in  November,  1893,  and  that 
there  was  no  mutual  mistake  or  any  fraud  or  deceit  on  the  part  of 
the  defendants,  or  either  of  them. 

[3]  To  justify  the  reformation  of  a  written  instrument,  it  must 
appear,  by  clear  and  convincing  proof,  that  the  mutual  agreement  al- 
leged to  have  been  made  was  in  fact  made,  and  that  the  written  in- 
strument fails  to  express  that  agreement,  either  because  of  a  mutual 
mistake  of  all  the  parties,  or  by  reason  of  a  mistake  on  one  side,  in- 
duced by  fraud  on  the  other.  Southard  v.  Curley,  134  N.  Y.  148,  31 
N.  E.  330,  16  L.  R.  A.  561,  30  Am.  St.  Rep.  642;  Simpkins  v.  Tay- 
lor, 81  Hun,  467,  31  N.  Y.  Supp..  169.  Such  clear  and  convincing 
proof  has  not  been  furnished  by  the  plaintiff;  on  the  contrary,  the 
testimony  on  the  part  of  the  defendants,  supported  by  the  circum- 
stances and  probabilities,  furnish  a  fair  preponderance  of  evidence 
against  the  plaintiff's  contention. 

Judgment  for  the  defendants  upon  the  merits,  dismissinf;  the  com- 
plaint, with  costs. 


(160  App.  DlT.  764) 

BROWN  V.  UNITED  STATES  EXPRESS  REALTY  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    February  20,  1014.> 

1.  Master  and  Sebvant  (8  117*) — Injuries  to   Servant — Machinery  and 
■   Appliances — Elevator. 

A  master  was  not  negligent  because  tbere  was  a  space  of  2%  Inches 
between  tlie  floor  of  an  elevator  and  that  of  the  ball,  through  which  a 
heavy  piece  of  Iron  slipped  and  Injured  plaintiff  below,  where  it  was  not 
shown  that  such  space  was  excessive  or  nnusual. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 
177,  208 ;  Dec.  Dig.  !  117.*] 

2.  Master  and  Servant  (|  159*) — Injuries  to  Servant — Fellow  Servant. 

Where  a  servant  working  in  an  elevator  shaft  was  Injured  by  a  heavy 
piece  of  Iron,  which  fell  through  the  space  between  the  elevator  and  the 
landing,  he  could  not  recover  If  the  accident  was  caused  by  the  negli- 
gence of  the  elevator  operator  In  not  stopping  on  a  level  with  the  land- 
ing, or  of  his  other  fellow  servants,  who  were  removing  the  piece  of  iron 
from  the  elevator. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  {{  318- 
825;   Dec.  Dig.  i  159.*] 

3.  Master  and  Servant  (i  185*) — iNJuaisa  to  Servant — Anticipation  of 

Injury. 

In  an  action  by  a  servant  for  injuries  sustained  while  working  In  an 
elevator  shaft,  caused  by  an  iron  plate  falling  through  the  space  between 
the  elevator  floor  and  the  landing,  it  was  proper  to  charge  that  the  mas- 
ter was  not' responsible  for  the  failure  of  his  servant  In  charge  of  the  work 
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to  anticipate  an  accident  wbich  a  reasonably  prudent  man  wbuld  not  bave 
anticipated. 

[Kd.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §1  38&- 
421;   Dec.  Dig.  $  185.»] 

4.  Uasteb  and  Sebtant  (i  185*) — Injuries  to  Sbbvant — Methods  of  Work 
— Eletatobs. 

A  superior  servant,  who  directed  plaintiff  to  work  In  an  elevator  shaft, 
and  promised  to  bold  tbe  elevator,  was  bound  to  take  the  necessary  pre- 
cautions to  prevent  tbe  car  from  being  so  operated  as  to  injure  him,  but 
it  was  not  negligence  to  direct  its  use  to  carry  to  the  floor  above  plaintiff 
an  Iron  plate,  which  fell  between  the  elevator  and  the  landing  while  it 
was  being  unloaded. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |§  885- 
421;    Dec.  Dig.  |  185.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  E.  Brown  against  the  United  States  Express  Real- 
ty Company  and  others.  From  a  judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  the  defefidant  named  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

B.  L.  Pettigrew,  of  New  York  City,  for  appellant 
Edwin  P.  Kilroe,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  defendant  is  the  owner  of  a  large  office  building 
on  Rector  street  in  the  city  of  New  York.  The  plaintiff  was  in  its 
employ,  acting  as  elevator  man,  and  also  apparently  as  a  useful  man 
generally.  He  was  directly  under  the  orders  of  another  employe 
named  Keating,  who  had  charge  of  the  engines,  boilers,  and  equipment, 
including  the  elevators,  and  who  hired  the  engineers,  firemen,  oilers, 
etc.,  and  had  supervision  and  control  of  the  management  of  the  ele- 
vators. There  were  other  agents  who  had  general  charge  of  the  build- 
ing and  the  renting  of  offices.  On  the  day  of  the  accident  plaintiff  was 
directed  by  Keating  to  go  into  the  pit  at  the  foot  of  one  of  the  elevator 
shafts  to  make  certain  repairs.  Before  going  into  the  pit  plaintiff  said 
to  Keating:  "Hold  the  car — keep  that  car  dead  until  I  am  through." 
To  which  Keating  replied :  "All  right.  Go  ahead,  I  will  hold  the  car." 
While  plaintiff  was  at  work  in  the  pit  two  of  defendant's  other  em- 
ployes, named  Larkin  and  Greenberg,  brought  across  the  street  from 
an  opposite  building  a  piece  of  iron,  described  as  a  trench  plate.  It 
was  about  6  feet  long,  18  inches  wide,  ly^  inches  thick,  and  weighed 
about  250  pounds,  'uiey  brought  this  piece  of  iron  into  the  main  hall, 
and  were  instructed  by  Keating  to  put  it  into  the  elevator  car  operat- 
ing in  the  shaft  in  which  plaintiff  was  working,  and  to  take  it  to  the 
floor  below,  called  in  the  evidence  the  Mezzanine  floor,  which  was  18 
or  20  feet  above  the  place  where  plaintiff  stood.  The  plate  was  ac- 
cordingly placed  in  the  car,  which  descended  to  the  lower  floor  and 
stopped  in  such  a  position  that  its  platform  was  slightly  lower  than 
the  hall  floor.  There  was  a  space  of  about  2%  inches  between  tlie 
edge  of  the  car  platform  and  the  edge  of  the  hall  floor.    Greenberg 
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then  started  to  "walk"  the  piece  of  iron  out  of  the  car;  i.  e.,  he  held 
the  plate  in  an  upright  position,  advancing  alternately  one  corner  and 
then  the  other.  Larkin  stood  in  the  hallway  at  the  door  of  the  car, 
ready  to  help  carry  the  piece  of  iron  to  its  destination.  When  the  plate 
had  been  thus  advanced  to  the  car  door  it  slipped  out  of  Greenberg's 
hands  and  fell  into  the  shaft  between  the  car  platform  and  the  hall 
door,  striking  and  severely  injuring  plaintiff.  The  action  was  tried  as 
one  at  common  law  and  die  sole  question  is  whether  or  not,  upon  the 
foregoing  facts,  any  negligence  was  attributable  to  defendant. 

If  the  jury  had  paid  the  slightest  heed  to  the  instructions  of  the  court 
respecting  the  liability  of  the  defendant,  it  could  not  have  brought  in 
a.verdict  in  plaintiff's  favor.  It  was  doubtless  confused  and  misled  by 
the  insistence  on  plaintiff's  part,  which  is  carried  into  the  brief  on 
.this  appeal,  that  Keating  was  the  "vice  principal"  of  the  defendant, 
and  some  apparent  color  lent  to  that  characterization  in  the  charge. 
Without  stopping  to  discuss  just  what  does  or  does  not  make  a  su- 
perior servant  a  "vice  principal"  of  the  dnployer  so  as  to  attribute  to 
the  latter  the  negligence  of  the  former,  we  may  content  ourselves  with 
saying  that  we  much  doubt  whether  Keating  held  such  a  relation  to 
the  defendant.  Whether  he  did  or  not  is,  however,  wholly  unimpor- 
tant, because  we  are  unable  to  discern  any  negligence  on  the  part  ei- 
ther of  defendant  or  Keating. 

[1,  2]  The  court  charged,  and  rightly,  as  we  think  that  defendant 
could  not  be  found  to  have  been  negligent  because  of  the  space  between 
the  edge  of  the  car  platform  and  the  car.  It  is  manifest  that  there 
must  always  be  some  space,  else  the  car  could  not  be  operated  at  all, 
and  there  was  no  evidence  that  the  space  in  the  case  at  bar  was  exces- 
sive or  unusual.  The  respondent  does  not  press  this  point  in  his  brief. 
The  court  also  charged  that  if  the  cause  of  the  accident  was  the  fail- 
ure of  the  operator  of  the  elevator  to  have  the  platform  of  the  car  on  a 
level  with  the  floor  landing,  the  verdict  mtist  be  for  the  defendant 
Obviously  this  instruction  was  correct  because  that  negligence,  if  neg- 
ligence it  was,  was  that  of  a  fellow  servant.  For  the  same  reason  the 
court  was  right  in  charging  that  no  liability  could  be  fastened  on  de- 
fendant if  the  accident  resulted  from  the  negligence  of  Larkin  or 
Greenberg  in  handling  the  plate.  Nor  was  there  any  evidence  that  it 
was  improper  or  negligent  to  use  the  car  for  carr)ring  the  plate  from 
one  lioor  to  another. 

[3,  4]  It  was  also  undoubtedly  a  correct  statement  to  charge  the  jury, 
as  the  court  did,  that  the  defendant  was  not  responsible  for  Keating's 
failure  to  anticipate  an  accident  which  a  reasonably  prudent  man, 
looking  at  the  situation  before  the  accident,  would  not  have  anticipated. 
Glasier  v.  Town  of  Hebron,  131  N.  Y.  447-453,  30  N.  E.  239;  Hub- 
bell  v.  City  of  Yonkers,  104  N.  Y.  434-439,  10  N.  E.  858,  58  Am.  Rep. 
522.  None  of  these  propositions  are  seriously  combated  by  plaintiff 
upon  this  appeal.  His  main  proposition  in  support  of  the  judgment 
appealed  from  is  that  Keating,  by  permitting  the  car  to  be  used  or  op- 
erated at  all  while  plaintiff  was  at  work  in  the  pit,  was  guilty  of  n^- 
ligence  which  was  the  proximate  cause  of  the  accident.  We  do  not  so 
consider.    It  was  undoubtedly  Keating's  duty,  having  directed  plain- 
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tifif  to  work  in  the  pit,  to  take  the  necessary  precautions  to  prevent  the 
car  from  being  so  operated  as  to  injure  him.  Whether  or  not  a  fail- 
ure to  perform  this  duty  would  have  rendered  the  defendant  liable 
need  not  now  be  considered,  because  the  evidence  shows  beyond  con- 
tradiction that  Keating  did  not  so  fail.  There  is  not  the  slightest  evi- 
dence in  the  case  to  show  that  plaintiff's  safety  could  be  endangered  by 
operating  the  elevator,  so  long"  as  the  car  was  not  permitted  to  descend 
below  the  Mezzanine  floor,  which,  as  has  been  said,  was  18  or  20  feet 
above  the  place  where  plaintiff  was  at  work.  Plaintiff  can  take  noth- 
ing by  Keating's  alleged  promise  to  hold  the  car  still,  because  this  is 
an  action  for  negligence,  not  for  breach  of  contract.  So  long  as  Keat- 
ing did  not  permit  the  car  to  go  down  to  the  foot  of  the  shaft,  he  had 
done  all  that  due  care  required.  It  is  quite  clear,  as  matter  of  law, 
that  to  operate  the  car  as  it  was  operated  was  not  a  negligent  act,  and 
it  was  error  to  permit  the  jury  so  to  find.  There  is  no  other  act  con- 
tributing to  the  accident  which  can  properly  be  called  negligent,  and 
consequently  there  is  nothing  to  support  a  judgment  against  the  de- 
fendant It  is  apparent  that  the  determinative  facts  cannot  be  changed 
upon  a  new  trial. 

Consequently,  not  only  must  the  order  and  judgment  appealed  from 
be  reversed,  but  the  complaint  must  be  dismissed,  as  it  should  have 
been  upon  the  trial  in  response  to  defendant's  motion  to  that  effect, 
with  costs  to  defendant  in  all  courts.    All  concur. 
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TOUNGMAN  t.  NOBTH  BLEOTRIO  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    February  20,  1914.) 

1.  Bbokxbs  (i  62*) — PEaroBXAiTOx  ov  Contbaot. 
Under  a  contract  by  which  plaintiff's  assignor  agreed  to  bring  defend- 
ant and  another  together  so  that  they  could  negotiate  for  the  sale  and 
purchase  of  patent  rights  owned  by  defendant  which  provided  that  as- 
signor should  be  paid  a  special  commission  "if  a  sale  is  made,"  assignor 
was  entitled  to  a  commission  if  a  sale  was  actually  made  after  he  brought 
the  parties  together. 
[Ed.  Note — For  other  cases,  see  Brokers,  Cent  Dig.  {  73;  Dea  Dig.  f  62.*] 

2.  Bboksbs  ({  57*)— Pebtobuanoz  ot  Contbaot. 

Where  plaintiff  was  entitled  to  a  commission  under  a  contract  with  de- 
fendant "if  a  sale  was  made"  of  patent  rights  after  plaintiff  had  bronght 
defendant  and  another  together  for  negotiations,  that  the  sale  made  was 
In  the  form  of  a  license,  which,  however,  was  practically  a  sale,  would  not 
prevent  plaintiff  from  recovering  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  H  66,  87,  72:  Dec. 
Dig.  {  57.*] 

Ingraham,  P.  J.,  and  HotcbUas,  J.,  dissenttng. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Walter  L.  Youngman  against  the  North  Electric  Com- 
pany. From  a  judgment  for  defendant  and  an  order  denying  a  mo- 
tioi  for  new  trial,  plaintiff  appeals.  Reversed,  and  judgment  directed 
for  plaintiff. 

I  Tor  oOier  cum  im  sun*  toplo  A  |  tumamu  In  Deo.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indezw 
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Argued  before  INGRAHAM,  P.  T„  and  LAUGHLIN,  CIARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

Howard  Taylor,  of  New  York  City,  for  appellant 
Merton  E.  Lewis,  of  Rochester,  for  respondent. 

SCOTT,  J.  In  my  opinion  the  case  was  tried  and  submitted  to  the 
jury  upon  an  entirely  erroneous  theory.  That  theory  is  illustrated  by 
the  following  sentence  from  the  charge  of  the  court: 

"This  U  wbat  we  ordinarily  call  a  brokerage  case — a  case  in  which  a  broker 
sues  for  a  commission.  The  law  is  that  a  broker  Is  entitled  to  a  commission 
for  a  transactioii,  provided  the  transaction  be  procured,  as  we  call  it,  or  con- 
cluded, as  it  may  be,  through  his  effort  and  daring  the  time  of  his  employ- 
ment. That  practically  covers  the  real  issue  that  you  will  have  to  determine. 
Was  this  transaction  concluded  through  the  efforts  of  Mr.  Dukelow,  and  was 
It  concluded  daring  the  time  of  his  employment?" 

[1]  As  I  read  the  evidence,  this  is  in  no  wise  an  ordinary  broker- 
age contract,  because,  while  it  is  conceded  that  Mr.  Dukelow  was  em- 
ployed by  defendant  to  render  certain  services,  he  was  not  employed, 
nor  was  he  ever  authorized  to  negotiate  a  sale.  His  authority  and 
duty  was  apparently  limited  to  negotiating  between  the  parties  and 
bringing, them  into  a  position  where  they  could  negotiate  between 
themselves.  Defendant  owned  patent,  rights  for  a  device  believed  to 
be  useful  in  telephony.  A  very  obviously  desirable,  but  apparently  a 
very  indifferent,  customer  was  the  American  Telephone  &  Telegraph 
Company.  The  defendant's  officers  naturally  desired  to  be  brought 
into  touch  with  that  company,  and  plaintiff's  assignor,  owing  to  his 
personal  relations  with  the  vice  president  of  the  American  Company, 
appeared  able  to  bring  the  parties  within  negotiating  distance  of  each 
other.  This  he  did,  and  it  was  after  he  had  done  this  that  the  con- 
tract was  made  to  pay  him  a  commission.  That  contract  is  evidenced 
by  a  letter  which  is  not  disputed.  By  it  plaintiff's  assignor  was  to 
be  paid  a  special  commission  "if  a  sale  is  made,"  not  if  he  affected 
a  sale,  because  he  was  never  put  by  defendant  in  a  position  to  negoti- 
ate a  sale — ^that  matter  was  reserved  by  defendant's  officers  for  their 
own  management.  Dukelow  had  then  done  all  that  he  had  appar- 
ently been  employed  to  do — certainly  all  that  he  was  asked  or  au- 
thorized to  do.  He  had  brought  the  parties  together,  and  paved  the 
way  for  the  sale  that  was  afterwards  made.  From  that  point  there 
remained  only  to  agree  upon  terms  and  price,  and  this  the  defendant 
kept  in  its  own  hands.  Dukelow  undoubtedly  took  the  chance  that  no 
sale  would  be  made.  If  it  had  not  been,  he  would  have  been  entitled 
to  no  commission.  It  was  made,  however,  the  condition  of  his  con- 
tract was  fulfilled,  and  he  became  entitled,  by  the  very  terms  of  the 
contract  to  his  agreed  commission. 

[2]  That  the  sale  in  the  end  took  the  form  of  a  license,  which  one 
of  defendant's  officers  testified  was  "practically  a  sale"  does  not,  as 
I  think,  affect  plaintiff's  right  to  recover. 

In  my  opinion  the  plaintiff's  motion  for  the  direction  of  a  verdict 
should  have  been  granted.    The  judgment  and  order  appealed  from 
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should  be  reversed,  and  judgment  directed  in  favor  of  the  plaintiff, 
with  costs  in  this  court  and  in  the  court  below. 

LAUGHLIN  and  CLARKE,  JJ.,  concur. 

HOTCHKISS,  J.  (dissenting).  Briefly,  the  facts  are  as  follows: 
Defendant  was  the  owner  of  patents  for  an  automanual  apparatus, 
an  electrical  device.  It  had  a  factory  at  Ashtabula,  Ohio,  and  its  pat- 
ents and  other  assets  seem  to  have  been  for  some  time  in  the  market 
for  sale  to  any  one  who  might  buy.  In  1908  one  Dukelow,  plain- 
tiffs assignor,  took  up  the  matter  of  a  sale  of  certain  property  or 
rights  of  the  company  to  the  American  Telephone  &  Telegraph  Com- 
pany, with  whose  executive  officers  Dukelow  was  in  touch.  On  De- 
cember 27,  1909,  Dukelow  first  met  North,  president  of  the  defend- 
ant company,  and  then  seems  to  have  agreed  with  North  on  the  terms 
of  his  employment,  which  North  was  to  report  to  his  directors,  ex- 
pressing, however,  his  own  satisfaction  therewith.  Dukelow  con- 
tinued, both  by  correspondence  and  personally,  in  communication  with 
defendant  concerning  the  details  of  a  sale.  He  also  seems  to  have 
continued  conferences  and  negotiations  with  Vail,  president  of  the 
American  Telephone  &  Telegraph  Company,  looking  to  the  same  end. 
Some  time  in  February,  1910,  Dukelow  had  a  conference  with  the 
directors  or  executive  committee  of  defendant,  when  the  terms  of 
plaintiff's  employment  were  agreed  on,  and  he  was  asked  to  put  his 
understanding  of  them  in  writing,  in  pursuance  of  which,  on  March 
14,  1910,  Dukelow  wrote  defendant  as  follows,  this  being  the  con- 
tract relied  on: 

"Boston,  Mass.,  March  14,  1910. 

"Mr.  Charles  North,  President  North  Electric  Co.,  Cleveland,  Ohio — Dear 
Sir:  Complying  with  the  request  of  the  directors  of  your  company  that  I 
should  send  you  a  letter  confirming  my  agreement  with  your  company  re- 
garding negotiations  which  I  have  been  and  am  now  having  with  officials  of 
the  American  Telephone  &  Telegraph  Company  regarding  the  sale  of  the  auto- 
manaal  apparatus,  patents  or  other  assets  or  stock  of  your  company,  I  beg 
to  state  that  my  agreement  Is  that  If  a  sale  is  made  to  the  American  Telephone 
&  Telegraph  Company  or  to  any  of  their  associated  companies  or  to  parties  in 
the  Interest  of  the  Ainerican  Telephone  &  Telegraph  Company  of  automanual 
apparatus,  patents,  assets  or  stock  of  your  company,  I  am  to  receive  from  your 
company,  if  the  sale  is  made  on  the  basis  of  $1,000,000  a  commission  of  10%. 
Should  the  sale  be  made  for  a  less  amount  than  $1,000,000,  my  commission  is 
to  be  7)6%.  Should  a  sale  be  made  at  a  price  exceeding  $1,000,000,  I  am  to 
receive  from  your  company  a  commission  of  10%  up  to  $1,000,000  and  15%  on 
the  amount  in  excess  of  $1,000,000. 

"Tours  very  truly,  Charles  T.  Dukelow." 

It  is  conceded  that  no  sale  of  anything  was  at  any  time  actually 
constunmated  by  Dukelow,  although  he  claims  that  for  some  time  after 
the  date  of  this  letter,  he  kept  Vail  within  the  sphere  of  his  influence. 
There  was  evidence  tending  to  show  that  on  April  15,  1910,  North, 
defendant's  president,  told  Dukelow  that  negotiations  with  the  Ameri- 
can Telephone  &  Telegraph  Company  were  off,  and  that  negotiations 
with  other  parties  were  pending  and  would  no  longer  be  held  in 
abeyance  awaiting  a  sale  to  that  company.  This  is  denied  by  Duke- 
low, and  there  is  documentary  evidence  strongly  corroborating  him. 
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But  the  question  is  not  of  present  importance.  Thereafter  North 
took  up  negotiations  with  one  Stevens,  as  the  result  of  which,  it  seems, 
that  Stevens  organized  a  concern  known  as  the  Telephone  Improve- 
ment Company,  which  purchased  substantially  all  of  the  capital  stock 
of  the  defendant  company,  and  thereby  acquired  control  of  defend- 
ant, its  assets,  patents,  etc.  In  1911  Stevens  employed  one  Johnson 
to  open  negotiations  with  the  Western  Electric  Company,  and  in  Jan- 
uary, 1912,  an  agreement  was  effected  between  that  company  and  the 
Telephone  Improvement  Company,  by  which  they  exchanged  licenses 
to  use  certain  of  each  other's  patents,  and  the  Western  Company 
paid  to  this  defendant  $375,000  in  cash.  This  transaction  took  place 
about  one  year  and  nine  months  after  the  date  of  plaintiff's  contract, 
and  many  months  after  plaintiff's  negotiations,  conferences,  or  other 
attempts  to  forward  a  sale  had  ceased.  The  Western  Company  is 
concededly  a  subsidiary  of  the  American  Telephone  &  Telegraph 
Company. 

The  court  left  to  the  jury  the  following  questions :  (1)  Was  Duke- 
low  the  procuring  cause  of  the  sale?  (2)  Did  the  contract  embrace 
and  authorize  plaintiff  to  sell  what  was  sold?  (3)  Was  the  sale  con- 
cluded during  the  term  of  his  employment,  or  had  his  service  been 
ended  by  discharge  or  abandonment?  There  was  a  general  verdict 
in  defendant's  favor. 

I  think  the  appeal  must  fail.  Whether  the  sale  of  the  license  was 
within  the  subjects  covered  by  Dukelow's  authority  to  sell  was  de- 
termined against  him  by  the  jury ;  therefore  the  only  grounds  on  which 
the  judgment  can  be  disturbed  are  that,  as  matter  of  law,  the  sale 
of  a  license  was  within  the  purview  of  Dukelow's  contract,  and 
also,  without  regard  for  the  fact  whether  or  no  he  was  the  procur- 
ing cause,  he  was  entitled  to  his  commission  in  the  event  any  sale  was 
at  any  time  effected  to  a  subsidiary  of  the  American  Telephone  & 
Telegraph  Company.  If  either  of  these  questions  is  determined 
against  him,  the  appellant  cannot  succeed.  As  to  the  first :  The  sub- 
jects of  sale  described  in  the  contract  were  "apparatus,  patents  or 
other  assets  or  stock  of  your  cwnpany."  A  license  is  not  included 
within  any  of  the  above  subjects,  unless  it  be  "assets."  While  the 
right  of  a  patentee  to  issue  licenses  may  be  in  a  certain  sense  an  as- 
set, it  is  certainly  not  necessarily,  as  matter  of  law,  within  the  mean- 
ing of  the  phrase  "or  other  assets"  as  used  in  this  contract,  the  lan- 
guage of  which  would  seem  to  contemplate  a  sale  of  all  the  company's 
property  rather  than  a  part  By  the  words,  "apparatus,  patents  or 
other  assets,"  the  company's  physical  property  is  described,  but  to 
cover  the  contingency  that  the  sale  might  take  the  form  of  a  transfer 
of  the  indicia  of  ownership  rather  than  the  physical  properties,  the 
phrase  "or  stock"  was  added.  But  for  other  reasons  I  think  the  con- 
tract cannot  be  said  to  unequivocally  embrace  a  license.  The  word 
"patents,"  being  the  greater  and  comprehending  the  less,  would  by 
inference  seem  to  exclude  the  latter.  Such  a  construction  is  most 
reasonable.  The  holder  of  a  patent  which  is  for  sale  may,  for  many 
reasons,  prefer  not  to  sell  licenses  for  its  use.  If  he  sells  his  patent, 
all  responsibility  for  subsequent  infringements  falls  upon  the  pur- 
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chaser,  who  must  bear  the  expense  of  sustaining  his  rights;  whereas 
one  who  licenses  another  to  use  must  protect  his  licenses  from  in- 
fringements, and  also  defend  his  invention  if  its  legality  is  assailed. 
To  put  it  another  way :  If  after  the  owner  of  a  patent  had  employed 
an  agent  to  sell  the  patent,  the  owner  himself  should  negotiate  a  li- 
cense for  a  limited  use  of  the  patent  by  one  with  whom  the  broker 
had  been  negotiating  for  a  sale  of  the  patent,  would  the  owner,  as 
matter  of  law,  be  liable  for  brokerage  on  the  proceeds  of  the  license  ? 
To  my  mind  the  question  answers  itself.  As  to  the  second  question : 
Had  appellant  at  the  trial  taken  the  position  that  the  contract  was 
vague  and  its  true  meaning  was  only  to  be  ascertained  by  the  aid  of 
the  circumstances  attending  it,  the  verdict  for  the  respondent  could 
not  be  questioned.  But  he  did  not  do  this.  At  the  trial,  as  on  this 
appeal,  he  contended  that  the  contract  needed  no  aid  from  extrinsic 
evidence,  and  yet  the  major  part  of  his  argument  is  an  appeal  to  this 
evidence.  As  I  have  hereinbefore  said,  the  sole  question  is:  Was 
Dukelow  as  matter  of  law  entitled  to  commissions  in  any  event?  The 
amtract  does  not  say  so.  The  contract  says,  "if  a  sale  is  made."-  The 
natural  interpretation  of  these  words,  at  least  in  the  absence  of  any 
expression  to  the  contrary,  I  think,  would  be  to  read  them  in  the  light 
of  the  law  bearing  upon  the  relations  between  broker  and  principal ; 
under  such  circumstances  and  in  this  situation,  the  necessity  for  the 
broker  to  be  the  procuring  cause  is  undoubted.  That  appellant  had 
no  control  over  the  price,  and  that  his  customer  was  limited  to  the 
American  Telephone  &  Telegraph  Company  as  well  as  the  numerous 
other  facts  given  in  evidence,  and  from  which  appellant  ingeniously 
argues  that  the  contract  carried  an  obligation  to  pay  whenever  and 
however  a  sale  was  made,  to  this  customer,  at  best  are  but  circum- 
stances, and  their  weight  was  for  the  jury,  in  interpreting  the  intent 
of  the  parties. 

Briefly,  the  contract  does  not  contain  words  of  such  impelling  im- 
port as  to  permit  us  to  construe  it  as  an  obligation  binding  defend- 
ant to  pay  in  any  event. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  concurs. 

(»i  Miaa  Rep.  856) 

PEOPLB  T.  ANSTETH  et  al. 

(Supreme  Court,  Special  Term,  Erie  County.    Febmary  14,  1014.) 

L  Indictment  Aim  Irfobu ation  (S  144*)^DisinssAi/ — Suiticienot  or  Bti> 

OKNCX. 

•  Under  Code  Crlm.  Proc.  §  258,  providing  that  the  grand  Jury  ought  to 
find  an  Indictment  when  In  their  judgment  all  the  evidence,  If  unexplained 
or  uncontradicted,  would  warrant  a  conviction,  and  section  389,  providing 
that  the  defendant  shall  be  presumed  to  be  Innocent  until  the  contrary  Is 
proved,  unless  the  evidence  before  the  grand  Jury  Is  sufficient  to  satisfy 
It  beyond  a  reasonable  doubt  that  defendants,  accuBed  of  knowingly  re- 
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celvlng  stolen  goods,  received  the  goods  knowing  tbat  they  had  been 

stolen,  the  Indictment  may  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
I  488;    Dec.  Dig.  {  144.*] 

"2.  iRDICnOEHT  AND   iHFOBIfAnOIf   (|  144*) — DiSiaSSAL — SumOIEROT  OS  Evi- 
DBNOE. 

Under  Code  Crim.  Proc.  |  399,  a  conviction  cannot  be  had  upon  the  tes- 
timony of  an  accomplice  unless  corroborated  by  other  evidence  tending  to 
connect  the  defendant  with  the  crime;  and,  where  the  only  evidence  be- 
fore the  grand  Jury  tending  to  show  a  defendant's  knowledge  that  goods 
received  by  him  were  stolen  was  that  of  an  accomplice,  the  indlcbnent 
will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
{  488;  Dec.  Dig.  {  144.*] 

&  InDioTiaRT  AND  Infobmatioii  (S  144*)— DisiassAL — SuinciENCT  OF  Evi- 
dence. 

The  evidence  of  an  accomplice  and  the  corrobative  evidence  held  suffi- 
cient to  support  an  indictment  for  criminally  receiving  stolen  goods,  so  as 
to  prevent  a  dismissal  of  the  Indictment  for  insufficiency  of  the  evidence 
before  the  grand  jury. 

[Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
{488;  Dec.  Dig.  {  144.*] 

J.  Roland  Ansteth  and  John  S.  Germain  were  indicted  for  receiving 
-stolen  goods.  Motion  to  dismiss  indictment  for  insufficiency  of  the  evi- 
■dence  before  the  grand  jury.  Motion  denied  as  to  defendant  Ansteth 
-and  sustained  as  to  defendant  Germain. 

C.  B.  Moulthrop,  of  Buffalo,  for  the  motion. 

George  W.  Woltz,  Asst.  Dist.  Atty.,  of  Buffalo,  opposed. 

POUND,  J.  [1]  The  evidence  before  the  grand  jury,  unexplained 
and  imcontradicted,  must  be  sufficient  to  satisfy  the  grand  jury  beyond 
a  reasonable  doubt  that  defendants  received  the  goods  knowing  tliat 
they  had  been  stolen;  otherwise  the  indictment  may  be  dismissed. 
Code  Crim,  Pro.  §§  258,  389.  Absolute  knowledge  need  not  be  proved, 
and  the  knowledge  may  be  inferred  from  the  circumstances  surround- 
ing the  recovery.    People  v.  Schooley,  149  N.  Y.  99,  43  N.  E.  536. 

[2]  A  conviction  cannot  be  had  upon  the  testimony  of  an  accomplice, 
unless  he  be  corroborated  by  such  other  evidence  as  tends  to  connect 
the  defendant  with  the  commission  of  the  crime.  Code  Crim.  Pro.  § 
399. 

[3]  No  direct  evidence  of  guilty  knowledge  on  the*  part  of  defend- 
ant Ansteth  appears  from  the  minutes  of  the  grand  jury.  O'Shea,  the 
thief  or  the  thief's  accomplice,  who  sold  the  diamond  to  Ansteth,  and 
so  was,  as  to  him,  an  accomplice,  merely  testifies  to  circumstances  from 
which  guilty  knowledge  may  be  inferred :  Ansteth's  refusal  to  talk  to 
O'Shea  except  through  the  alleged  go-between  Germain,  the  man  with 
"an  upper  lip";  his  purchase  of  the  ring  for  less  than  its  value  without 
inquiry  as  to  how  O'Shea  came  by  it ;  his  statement  that  the  diamond 
must  be  reset  "because  it  was  a  long  stone,  and  could  be  easily  recog- 
nized." But  this  is  enough  to  warrant  a  conviction  if  there  is  cor- 
roborative evidence,  not  necessarily  showing  the  commission  of  the 
•crime,  or  even  connecting  defendant  with  it,  which  tends  to  connect  the 
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defendant  with  the  commission  of  the  crime,  i.  c.,  tends  to  show  guilty 
knowledge  on  the  part  of  Ansteth.  People  v.  Mayhew,  150  N.  Y.  346, 
44  N.  E.  971. 

Such  evidence  in  corroboration  before  the  grand  jury  need  not  be 
very  strong  or  satisfactory,  if  in  the  judgment  of  the  grand  jury  it  is 
saffident  to  warrant  an  indictment.  People  v.  Josephs,  143  App.  Div. 
534,  536.  128  N.  Y.  Supp.  257. 

Testimony  tending  to  connect  the  defendant  Ansteth  with  the  crime 
of  receiving  tiie  goods  knowing  them  to  be  stolen,  and  thus  corrobo- 
rating O'Shea,  is  given  by  George  W.  Pound,  who  says  that  Police 
Captain  O'Brien  said  to  Ansteth  in  his  presence,  "Dichi't  you  know 
better  than  to  buy  a  valuable  diamond  pendant  from  two  little  crooks 
off  the  street?"  to  which  Ansteth  said,  "I  thought  it  was  suspicious,  but 
I  thought  that  I  had  a  right  to  buy  jewelry  from  anybody  that  brings 
it  to  me."  Thus  it  appears  that  Ansteth  admitted  that  he  was  buying 
a  valuable  diamond  pendant  under  suspicious  circumstances,  and  with- 
out inquiry,  from  two  little  crooks  off  the  street,  disreputable  charac- 
ters. If  a  man  buys  property  from  a  known  thief  for  a  quarter  of  its 
value,  he  may  be  charged  with  guilty  knowledge,  not  of  the  particular 
theft,  but  of  the  stolen  character  of  the  property,  especially  when  he 
makes  no  inquiry  as  to  how  the  thief  obtained  the  property,  because 
any  man  of  ordinary  caution  would,  under  such  circumstances,  proba- 
bly be  satisfied  that  the  property  was  stolen.  Willful  ignorance  may  be 
the  equivalent  of  guilty  knowledge. 

Defendant  Germain  is  not  shown  to  have  had  possession  of  the  prop- 
erty, nor  to  have  aided  in  its  disposition,  except  by  the  evidence  of 
O'Shea.  Nothing  else  "tends  to  connect"  him  with  the  crime.  As  to 
him  the  indictment  is  dismissed,  but  as  to  defendant  Ansteth  the  mo- 
tion is  denied. 


(160  App.  Mt.  762) 

EEIT  V.  MEYER. 

(Supreme  Gonrt,  Appellate  Division,  First  Department    Febmary  20,  1914.) 

L  Appeai.  and  Ebbob  (§  889*) — Record. 

Wbere  It  is  not  claimed  that,  so  far  as  the  opening  statement  of  plaln- 
tlffs  counsel  in  a  prosecution  for  malicious  prosecution  was  broader  tban 
the  allegations  of  the  complaint,  In  that  the  statement  recited  that  the 
criminal  trial  had  actually  begun  when  the  indictment  was  quashed,  while 
the  complaint  did  not  so  allege,  evldenee  of  that  fact  would  not  have  been 
admissible,  the  complaint  must  be  deemed  to  have  been  supplemented  by 
Mm  opening  statement  in  determining  on  appeal  the  status  of  the  case 
when  the  prosecution  was  terminated  by  quashing  the  indictment 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  3621, 
3622;  Dec.  Dig.  {  889.*] 

2.  Maucious  Pbosicittion  (J  35*) — ^Tebminatiok  of  Prosecution. 

For  mora  than  eight  months  after  an  indictment  for  larceny  was  found 
against  plaintiff  he  was  ready  and  anxious  for  trial,  but  the  district  at- 
torney's motion  to  discbarge  plaintiff's  bail  was  granted  over  plaintiff's  ob- 
jection, and  an  indorsement  thereof  made  on  the  indictment  and  more 
than  two  weeks  thereafter  plaintiff  moved  the  indictment  for  trial  and 
announced  ready  for  trial,  whereupon  tbe  district  attorney  after  investl- 
gating  Uie  facts  stated  that  he  would  have  to  move  to  dismiss  the  Indict- 
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ment  for  want  of  evidence,  and  thereupon  plaintiff's  counsel  moved  tbat 
tbe  Indictment  be  quashed,  which  motion  was  granted.  Seld,  that  the 
prosecution  terminated  In  favor  of  plaintiff  within  the  rule  requiring  such 
a  termination.  In  order  to  support  an  action  for  malicious  prosecution,  and 
without  such  termination  having  been  procured  by  plaintiff,  within  the 
further  rule  that  such  an  action  will  not  lie  where  the  termination  of  the 
prosecution  was  voluntaiily  procured  as  a  matter  of  favor  to  defendant 
therein. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  If 
71-T7;  Dec.  Dig.  |85.»] 

3.  Malicious  Pbosxoutior  (|  85*) — TEuaiTATioiT  or  Pbosbotttion — PaocnBiHa 

TEBMINATION  BT  DEFENnAIfT. 

The  rule  that  an  action  for  malicious  prosecution  will  not  lie  where  the 
termination  of  the  prosecution  is  procured  by  defendant  therein  only  ap- 
plies where  the  prosecution  is  terminated  as  a  matter  of  favor  as  by  de- 
fendant's request,  and  not  as  a  matter  of  right,  or  where  it  Is  terminated 
by  compromise  with  the  district  attorney,  or  through  accused's  fraud. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent.  Dig.  ||  71- 
T7;   Dec.  Dig.  I  85.»] 

4.  Maucioub  Pboskcxjtiok  a  SS*) — Tekhinatior  of  PBosxoimoir — Abandon- 

IIBNT. 

The  abandonment  of  a  prosecution  is  a  sufficient  determination  thereof 
in  plaintiff's  favor  to  lay  the  foundation  of  an  action  for  malicious  prose- 
cution. 

[Ed.  Note.— For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  ||  71- 
77;  Dec,  Dig.  |  36.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Anton  J.  Reit  against  Joseph  Meyer.  From  a  judgment 
dismissing  the  complaint,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Joseph  T.  Oashman,  of  New  York  City  (William  J.  Dawley,  of  New 
York  City,  on  the  brief),  for  appellant. 

Jay  C.  Guggenheimer,  of  New  York  City  (Adam  K.  Strieker,  of 
New  York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  This  is  an  action  for  malicious  prosecution.  The 
defendant  was  a  member  of  the  firm  of  Joseph  Meyer  &  Co.,  which 
was  engaged  in  the  business  of  importing  silk  yam,  and  the  plaintiff 
was  in  their  employ. 

The  sole  point  presented  by  the  appeal  is  whether  the  aUegations  of 
the  complaint  supplemented  by  the  opening  of  counsel  for  plaintiff  suf- 
ficiently show  that  prior  to  the  commencement  of  this  action  the  al- 
leged malicious  prosecution  had  terminated  in  favor  of  the  plaintiff, 
within  the  rule  requiring  such  termination  as  a  condition  precedent  to 
the  maintenance  of  the  action  for  malicious  prosecution. 

The  plaintiff  alleges  in  substance  that,  at  iht  instigation  of  the  de- 
fendant, he  was  charged  with  grand  larceny  in  stealing  goods  of  de- 
fendant's firm  in  conjunction  with  one  Schutzman,  of  the  value  of 
$100,  and  a  warrant  was  procured  from  a  magistrate  upon  which  he 
was  arrested  and  arraigned  and  after  a  hearing  held  to  answer  pending 
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the  presentation  of  the  charge  to  the  grand  jury,  and  that  he  was  in- 
dicted and  arraigned  on  the  indictment  before  the  Court  of  General 
Sessions  on  the  10th  day  of  March,  1911,  and  pleaded  not  guilty.  The 
plaintiflE  further  alleges  that  he  "was  then,  and  ever  since  has  been, 
ready  and  anxious  to  stand  trial  of  said  indictment;  but  the  district 
attorney  acting  in  and  for  the  county  of  New  York,  after  consulting 
defendant  and  in  compliance  with  his  request  against  the  will  and 
protest  of  plaintiff,  did,  on  or  about  the  13th  day  of  November,  1911, 
move  the  said  Court  of  General  Sessions  of  the  County  of  New  York 
that  the  bail  in  this  case,  which  plaintiff  had  given  for  his  appearance 
at  the  trial,  be  discharged,  and  the  same  was  duly  indorsed  upon  the 
said  indictment  against  plaintiff";  and  that  thereafter  he  "was  ready 
and  anxious  to  stand  the  trial  on  said  indictment,  but,  because  of  the 
failure  of  the  district  attorney  of  the  county  of  New  York  to  bring 
him  to  trial,  he  moved  the  Court  of  General  Sessions  on  the  27th  day 
of  November,  1911,  to  dismiss  the  indictment  a^inst  the  plaintiff,  and 
the  same  was  dismissed  on  said  day  by  Otto  A.  Rosalsky,  judge  of  the 
Court  of  General  Sessions  of  the  County  of  New  York,  without  opposi- 
tion from  the  district  attorney,  and  the  dismissal  of  said  indictment 
was  allowed  and  entered  on  record  in  said  court."  It  is  then  alleged 
that  the  indictment,  complaint,  and  prosecution,  and  each  of  them,  "is 
wholly  ended  and  determined  in  favor  of  plaintiff  in  the  manner  set 
forth"  in  the  complaint  as  herein  quoted. 

Counsel,  for  the  plaintiff,  in  his  opening,  stated  as  bearing  on  the 
termination  of  the  prosecution  that  the  plaintiff  "was  later  indicted 
by  the  grand  jury  and  held  for  trial.  The  case  came  to  the  point  of 
trial,  on  the  motion  of  the  counsel  for  Reit,  and,  when  it  was  answered 
ready  for  trial,  the  district  attorney,  after  hearing  the  testimony  of 
Schutzman,  and  part  of  Reit's  testimony,  stated  that  he  would  move  to 
discharge  the  bail,  and  that  he  would  move  to  dismiss  the  indictment, 
as  there  was  no  case  upon  which  to  hold  Reit,  the  plaintiff.  He  then 
moved  to  discharge  the  bail,  and  on  motion  of  the  counsel  for  Reit,  the 
then  defendant,  now  the  plaintiff,  the  indictment  was  quashed."  Coun- 
sel for  the  defendant,  in  moving  to  dismiss  on  the  opening  and  for 
judgment  in  favor  of  the  defendant  on  the  pleadings  on  the  ground 
that  the  complaint  fails  to  state  a  cause  of  action,  said  that  his  point 
was: 

"That  It  appears  on  the  face  of  the  complaint,  and  la  now  likewise  stated 
bj  counsel  In  his  opening  statement,  that  the  criminal  prosecution  was  ter- 
minated by  the  procurement  of  the  person  accused,  who  is  the  plaintiff  in  this 
case.  Yonr  honor  wlU  recall  first  the  statement  which  my  adversary  made, 
that  on  motion  of  counsel  for  Belt  the  court  quashed  the  indictment,  super- 
seded by  that  statement  that  the  case  was  moved  for  trial  by  B«lt's  counsel, 
and  after  it  bad  been  moved  for  trial  he  then  moved  for  a  dismissal.  Now  we 
practically  find  the  same  thing  in  the  complaint  I  particularly  call  tiie 
court's  attention  to  that  part  of  the  complaint.  My  understanding  of  the  law 
ia  that  there  mast  not  only  be  a  termination  ot  a  criminal  prosecution,  but 
tbere  must  be  a  favorable  termination." 

One  statement  in  the  opening  of  counsel  for  the  plaintiff  herein  on 
the  trial  of  the  indictment  would  seem  to  indicate  that,  after  he  moved 
the  case  for  trial,  the  trial  was  actually  entered  upon  and  witnesses 
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were  sworn  and  examined.  The  statement  of  counsel  for  the  defend- 
ant in  moving  to  dismiss  does  not  indicate  that  it  was  so  understood. 
It  is  quite  probable  therefore  that  the  opening  remarks  of  counsel  on 
that  point  had  reference  to  the  testimony  in  the  return  of  the  commit- 
ting magistrate  and  to  the  reading  thereof.  In  the  view  I  take  of  the 
case,  I  shall  assume  that  the  trial  of  the  plaintiff  under  the  indictment 
was  not  entered  upon. 

[1]  It  is  not  claimed,  however,  that  in  so  far  as  the  opening  is 
broader  than  the  allegations  of  the  complaint  the  evidence  would  not 
have  been  admissible ;  and  therefore  on  this  appeal  the  complaint  must 
be  deemed  supplemented  by  the  opening  of  counsel  for  the  plainti€F. 

[2]  It  thus  appears  that  the  plaintiff  charges  that  he  had  been  ready 
and  anxious  for  trial  at  all  times  after  the  indictment  was  found  against 
him,  for  a  period  of  more  than  eight  months,  when  on  the  13th  day  of 
November,  1911,  the  district  attorney  moved  to  discharge  the  bail 
which  the  plaintiff  had  been  required  to  give  for  his  appearance  for 
trial,  and  the  motion  was  granted  against  his  objection,  and  an  in- 
dorsement thereof  was  made  on  the  indictment ;  that  two  weeks  there- 
after,, the  district  attorney  having  failed  so  to  do,  the  plaintiff  moved 
the  indictment  for  trial  and  announced  that  he  was  ready  for  trial; 
and  that  thereupon  the  district  attorney,  after  inquiring  into  the  facts, 
announced,  in  effect,  that  he  would  be  obliged  to  move  to  dismiss  the 
indictment,  inasmuch  as  there  was  no  case  against  plaintiff,  and  there- 
upon counsel  for  plaintiff  moved  that  the  indictment  be  quashed,  and 
the  motion  was  granted. 

[3]  It  is  well  settled  that,  where  the  termination  of  the  prosecution 
has  been  procured  by  the  party  against  whom  the  prosecution  was  in- 
stituted, an  action  for  malicious  prosecution  will  not  lie  (Halberstadt 
v.  N.  Y.  Life  Ins.  Co.,  125  App.  Div.  830,  110  N.  Y.  Supp.  188,  af- 
firmed 194  N.  Y.  1,  86  N.  E.  801,  21  L.  R.  A.  (N.  S.)  293,  16  Ann.  Cas. 
1102;  Langford  v.  Boston  &  Albany  R.  R.,  144  Mass.  431,  11  N.  E. 
697;  Atwood  v,  Beirne,  73  Hun,  547,  26  N.  Y,  Supp.  149;  Gallagher 
v.  Stoddard,  47  Hun,  101.  That  rule,  however,  is  on  principle  ap- 
plicable only  where  the  prosecution  has  been  terminated  as  a  matter  of 
favor  as  by  his  request,  and  not  as  a  matter  of  right,  or  where  it  has 
been  terminated  as  the  result  of  a  compromise  or  oliier  arrangement 
with  the  district  attorney,  or  through  fraud,  collusion,  or  coimivance 
on  the  part  of  the  accused.  In  the  case  at  bar,  the  plaintiff  charges 
that,  after  the  people  at  the  instance  of  the  defendant  had  indicted  him 
and  held  the  indictment  over  him  for  the  period  of  more  than  eight 
months,  then  the  district  attorney  after  conferring  with  the  defendant 
discharged  the  bail,  but  still  continued  to  hold  the  indictment  over  him 
and  would  not  move  it  for  trial,  and  that  he  himself  was  obliged,  in 
order  to  have  the  prosecution  terminated,  to  move  the  court  for  the 
trial  of  the  indictment,  and  when  he  did  so  and  announced  to  the  court 
that  he  was  ready  for  trial  the  district  attorney  informed  the  court,  in 
effect,  that  he  did  not  have  sufficient  evidence  to  warrant  hun  in  fur- 
ther prosecuting  the  indictment  and  that  he  would  be  obliged  to  move 
for  the  dismissal  thereof,  and  that  thereupon,  without  waiting  for  a 
motion  by  the  prosecuting  attorney,  counsel  for  the  plaintiff  himself 
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moved  that  the  indictment  be  quashed,  and  the  motion  was  granted. 
The  plaintiff,  having  been  indicted,  was  entitled  to  a  speedy  trial.  He 
could  not  have  a  judicial  determination  of  the  facts  favorable  to  him 
unless  the  people  saw  fit  to  present  evidence  against  him.  The  most 
that  he  could  do  was  to  insist  upon  a  trial  or  on  the  dismissal  of  the 
indictment.    See  section  668,  Code  of  Criminal  Procedure. 

[4]  It  has  been  held  that  the  abandonment  of  a  prosecution  is  a 
sufficient  determination  thereof  to  lay  the  foundation  of  an  action  for 
malicious  prosecution.  Fay  v.  O'Neill,  36  N.  Y.  11;  Strehlow  v.  Pet- 
tit  and  another,  96  Wis.  22,  71  N.  W.  102;  Waldron  v.  Sperry,  53  W. 
Va.  116, 44  S.  E.  283.  If  therefore  counsel  for  the  plaintiff  had  waited 
and  permitted  the  district  attorney  to  carry  out  his  expressed  intention 
of  moving  to  dismiss  the  indictment,  it  is  clear  that  there  would  have 
been  an  abandonment  of  the  prosecution.  It  is  contended,  however, 
that  since  counsel  for  the  plaintiff  submitted  his  rights  to  the  court  and 
insisted  that  he  was  entitled  to  a  trial  or  to  have  the  prosecution  termi- 
nated, not  as  a  matter  of  discretion  or  favor,  but  as  a  matter  of  right, 
the  plaintiff  is  debarred  from  maintaining  an  action  for  malicious  pros- 
ecution. I  am  of  opinion  that,  in  the  circumstances  of  this  case,  the 
prosecution  had  terminated  favorably  to  the  plaintiff,  within  the  rule 
applicable  to  actions  for  malicious  prosecution,  and  that  an  application 
to  the  court  by  a  party  indicted  for  a  trial  or  the  dismissal  of  the  in- 
dictment as  matter  of  right  is  not  the  procurement  by  him  of  the  ter- 
mination of  the  prosecution  within  the  rule  which  precludes  the  main- 
tenance of  an  action  for  malicious  prosecution  where  the  accused  has 
procured  the  termination  of  the  prosecution.  See  Judge  Hiscock's 
opinion  in  Halberstadt  v.  N.  Y.  Life  Ins,  Co.,  supra,  194  N.  Y.  at  pages- 
10  and  11,  86  N.  E.  801 ;  also,  Holliday  v.  Holliday,  123  Cal.  26,  55 
Pac.  703 ;  Swensgaard  v.  Davis,  33  Minn.  368,  23  N.  W.  543.  It  may 
be  said  that  the  defendant  had  no  control  over  the  prosecution  of  the 
indictment  That  is  equally  true  with  respect  to  the  trial  of  an  indict- 
ment, and  yet  a  verdict  of  acquittal,  or  the  voluntary  abandonment  of 
the  prosecution  by  the  people,  is,  as  has  been  seen,  a  termination  of 
the  prosecution  favorable  to  the  accused.  If,  notwithstanding  the  ter- 
mination of  the  prosecution,  the  plaintiff  was  guilty  of  the  crime,  that 
is  a  defense  to  the  action  for  malicious  prosecution,  and  neither  the 
termination  of  the  prosecution  by  the  acquittal  of  the  accused,  nor 
otherwise,  is  binding  on  the  defendant.  See  Schultz  v.  Greenwood 
Cemetery,  190  N.  Y.  276,  83  N.  E.  41. 

It  follows  therefore  that  the  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event.    All  concur. 
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PEOPLE  ex  reL  FULTON  ST.  B.  CO.  t.  STATE  BOARD  OF  TAX  COM'RS 

et  aL  (eight  cases). 

(Supreme  Conrt,  Special  Term,  New  York  Connty.    Febmary  23,  1910.) 

1.  Taxation  (|  376*) — Fbanchibe  AsSESSifflNTs — Vauditt. 

Where  a  street  railroad  was  operated  by  a  second  company  nnder  an 
agreement  reqnirlng  the  second  company  to  pay  the  Interest  on  the  bonds 
of  the  first,  amounting  to  |20,000  annually,  this  annual  payment,  being 
over  and  above  all  operating  expenses,  must  be  regarded  as  earnings,  and 
may  be  taken  as  earnings  for  the  purpose  of  establishing  the  taxable 
value  of  the  franchise. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  ||  625,  62&-431 ; 
Dec.  Dig.  I  376.*] 

2.  Taxation  (|  376*) — ^FaANCsasB  Tax — ^Assksskentb. 

Where  a  street  railway  company  ran  its  cars  over  tracks  which  did  not 
belong  to  it,  revenue  received  from  such  operation,  after  deducting  the 
operating  expenses,  must  be  considered  as  part  of  the  earnings  on  which 
to  estimate  the  value  of  its  franchise  for  purposes  of  taxation. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  H  625,  029-631 ; 
Dec,  Dig.  {  876.»] 

3.  Taxation  (|  376*)— Sfscial  Absessmknts — Franchisx  Taxes. 

In  assessing  the  special  franchise  of  a  street  railway  company,  a  fair 
and  reasonable  return  must  be  deducted  from  the  net  earnings  of  the  com- 
pany, and  the  balance  gives  the  earnings  attributable  to  the  enjoyment  of 
the  franchise,  which  is  to  be  capitalized  at  a  fair  rate. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  ||  625,  629-631; 
Dec.  Dig.  i  376.*] 

4.  Taxation  (S  376*) — Special  Assessiients — Fbancbibe  Taxes. 

In  assessing  the  franchise  tax  of  a  street  railway  company  under  the 
net  earnings  rule,  there  must  be  a  deduction  on  account  of  the  depreda- 
tion of  the  company's  physical 'proi)erty. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  ff  025,  029-631; 
Dec.  Dig.  I  876.*] 

Certiorari  by  the  People,  on  the  relation  of  the  Fulton  Street  Rail- 
road Company,  against  the  State  Board  of  Tax  Commissioners  and 
others,  to  review  special  franchise  assessments.  Assessments  sus- 
tained. 

H.  A.  Robinson,  of  New  York  City,  for  plaintiff. 
E.  R.  O'Malley,  of  Buffalo,  for  defendants. 

O'GORMAN,  J.  [1]  These  are  certiorari  proceedings  instituted 
to  review  the  special  franchise  assessments  against  the  Fulton  Street 
Railroad  Company  for  the  years  1901  to  19^,  inclusive,  in  the  fol- 
lowing amounts:  1901,  $101,240;  1902,  $133,500;  1903,  $133,000; 
1904,  $125,000;  1905,  $125,000;  1906,  $125,000;  1907,  $147,000; 
1908,  $129,000.  It  is  conceded  that  the  relator's  road  was  operated 
by  the  Metropolitan  Street  Railway  Company  from  February  19, 
1896,  to  June  1,  1908,  under  an  operating  agreement  by  the  terms  of 
which  the  Metropolitan  Street  Railway  Company  paid  the  interest 
on  the  bonds  of  the  relator,  amounting  to  $20,()00  annually.  This 
$20,000  annual  payment  to  Uie  bondholders  was  over  and  above  all 
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(grating  expenses,  and  must  be  regarded  as  the  net  profit  and  earn- 
ings of  the  relator  by  reason  of  its  ownership  of  the  franchise  in 
question,  capitalized  at  6  per  cent.;  this  gives  as  the  value  of  the 
franchise  the  sum  of  $333,333.33,  more  than  sufficient  to  sustain  each 
of  the  assessments  without  taking  into  consideration  the  tangible  prop- 
erty in  the  street. 

[2, 3]  The  track  owned  by  the  relator  was  only  51%  per  cent,  of 
the  total  tracks  traversed  by  its  cars,  and  48^^  per  cent,  of  its  line 
was  operated  over  tracks  owned  by  other  companies.  The  claim  made 
by  the  relator  that  its  earnings-  should  be  correspondingly  apportioned 
cannot  be  entertained.  Whatever  rents  or  chaises  were  paid  by  the 
relator  for  the  use  of  the  tracks  of  other  companies  would  constitute 
an  item  of  its  operating  expenses.  The  relator  was  entitled  to  all 
its  earnings  above  its  expenses  and  rentals  paid  to  other  companies ; 
such  net  earnings  constitute  profit  to  the  relator,  and  were  the  re- 
sult of  the  ownership  and  operation  of  its  franchise.  Deducting  from 
these  net  earnings  a  fair  and  reasonable  return  on  that  portion  of  the 
capital  invested  in  tangible  property,  the  balance  gives  the  earnings 
attributable  to  the  enjoyment  of  the  special  franchise;  and,  if  this 
balance  be  capitalized  at  a  fair  rate,  the  value  of  the  special  franchise 
is  ascertained.  People  ex  rel.  Jamaica  Co.  v.  Tax  Com'rs,  196  N.  Y. 
56,  89  N.  E.  581. 

[4]  The  relator's  claim  that  the  earnings  applicable  to  the  tangible 
property  should  not  be  reduced  on  account  of  the  property's  physical 
depreciation  is  unsound.  The  net  earnings  are  to  be  apportioned  be- 
tween the  tangible  and  the  intangible  property.  If  profit  may  be  de- 
rived from  the  use  of  the  franchise  with  a  depreciated  plant,  the  re- 
sulting profit  must  be  attributed  to  the  franchise,  after  deducting  a 
fair  return  on  the  existing  value  of  the  tangible  property  used  in 
the  enterprise.  In  my  opinion  a  rate  of  6  per  cent,  as  the  rate  of 
return  upon  the  present  value  of  the  tangible  property  and  as  the 
rate  of  capitalization,  and  a  rate  of  4  per  cent,  for  the  sinking  fund 
for  depreciation,  is  reasonable  and  proper,  and  shduld  be  applied. 
Peopfe  ex  rel.  Third  Ave.  R.  R.  v.  Tax  Com'rs,  136  App.  Div.  155, 
120  N.  Y.  Supp.  528  (Third  Department,  November,  1909). 

The  objections  to  the  assessments  are  not  sustained,  and  the  assess- 
ments must  be  confirmed,  with  costs  to  the  defendant. 


(100  App.  DlT.  619) 

BALL  T.  GEBARD  et  al. 

(Sapieme  Court,  Appellate  Dirlsion,  First  Department.    February  13,  1914.) 

1.  Flkadiito  (I  845») — Motion  fob  Judgment — Couplaint  Good  in  Pabt. 

Where,  though  they  were  not  separately  stated  and  numbered,  a  com- 
plaint contained  three  causes  of  action,  and  no  motion  was  made  to  sepa- 
rately state  and  number  them  or  demurrer  interposed  for  misjoinder  of 
causes,  judgment  for  defendants  could  not  be  granted  on  the  pleadings  on 
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the  ground  that  the  action  was  barred  by  Itmitations,  If  any  of  the  causes 
of  action  accrued  within  tbe  statutory  period. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  f§  1055-1059 ;  Dec. 
Dig.  i  345.  •] 

2.  LnoTATioR  OF  Actions  (t  100*) — Computation  of  Febioo — Discovebt  or 

Fraud. 

lilmltatlons  ran  against  a  cause  of  action  for  damages  for  deceit  by 
which  plaintiff  was  Induced  to  purchase  corporate  stock  from  the  consum- 
mation of  the  fraud  and  not  from  tbe  discovery  thereof. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  K 
323,  480-493;   Dec.  Dig.  i  100.*] 

3.  Limitation  of  Actions  (i  65*) — ^Accbuai.  of  Cause  of  Action— Actions 

FOB  DAMAQES  fob  FBAUO. 

Where  plaintiff  was  Induced  by  defendant's  deceit  to  subscribe  on  De- 
cember 1,  1906,  for  stock  In  a  corporation,  which  subscription  was  there- 
ui)on  accepted,  and  to  pay  onerhalf  the  price  on  that  date  and  tbe  bal- 
ance on  March  1,  1907,  limitations  ran  against  a  right  of  action  for  dam- 
ages from  December  1,  1906;  the  falsity  of  the  representations  existing 
then,  if  at  all,  &nd  plaintiff  being  then  deprived  thereby  of  the  value  of 
bis  contract 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent^  Dig.  §S 
299-306;  Dec.  Dig.  |  65.*] 

4.  Fbaud  (g  12*)— Kepbesentations  Constituting. 

Actionable  false  representations  must  be  of  existing  facts. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  i  14 ;  Dec.  Dig.  1 12.*J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  H.  Ball  against  Julian  M.  Gerard  and  William 
T.  Harkness  and  others.  From  an  order  denying  their  motion  for 
judgment  on  the  pleadings,  the  defendants  named  appeal.  Reversed, 
and  motion  for  judgment  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

Bowers  &  Sands,  of  New  York  City  (John  M.  Bowers,  of  New 
York  City,  of  counsel,  and  Latham  G.  Reed,  of  New  York  City,  on 
the  brief),  for  appellants. 

Baylis  &  Sanborn,  of  New  York  City  (Frederick  H.  Sanborn,  of 
New  York  City,  of  counsel),  for  respondent 

CLARKE,  J.  This  is  an  action  at  law  for  damages  for  deceit,  and 
not  an  action  to  rescind. 

The  complaint  alleges  that  on  or  about  the  19th  day  of  November, 
1906,  defendants  fraudulently  caused  to  be  prepared,  published,  and 
delivered,  and  generally  distributed,  a  prospectus,  a  copy  of  which  was 
attached  to  the  complaint,  and  fraudulently  caused  to  be  delivered  to 
the  plaintiff  a  copy  of  said  prospectus,  for  the  purpose  of  inducing  the 
investing  public  in  general  and  all  persons  into  whose  hands  such 
prospectus  should  come,  including  the  plaintiff,  in  reliance  upon  the 
statements  contained  therein,  to  invest  in  the  shares  of  stock  of  the 
Barnes  King  Development  Company,  and  to  persuade  said  public  and 
this  plaintiff  that  the  shares  of  said  company  would  prove  a  safe  and 
highly  remunerative  investment     It  then  sets  forth  the  representa- 
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tjons  which  are  claimed  to  be  false  and  fraudulent.  It  alleges  that  the 
defendants,  having  delivered  or  caused  to  be  delivered  to  plaintiff  the 
aforesaid  prospectus,  requested  plaintiff  to  become  a  subscriber  to  the 
stock  of  said  company,  and  thereupon,  and  on  or  about  the  1st  day  of 
December,  1906,  plaintiff  believing  all  the  statements  contained  in  the 
said  prospectus,  and  in  sole  and  implicit  reliance  thereon,  and  in  en- 
tire ignorance  of  ^he  nature  and  character  of  the  mining  property  re- 
ferred to,  subscribed  to  1,000  shares  of  the  stock  of  said  company, 
agreeing  to  pay  therefor  at  the  rate  of  $5  per  share,  and  the  said  de- 
fendants thereupon  accepted  such  subscription  to  the  extent  of  700 
shares.  It  further  alleges  that  plaintiff  paid  for  said  stock  $1,750  on 
December  1,  1906,  and  the  balance  of  $1,750  on  March  1,  1907.  Plain- 
tiff further  alleges  that,  continuing  to  rely  solely  on  the  statements 
contained  in  said  prospectus,  and  believing  the  same  to  be  true,  he  was 
thereby  induced  to  and  did,  oh  December  27,  1906,  purchase  300  fur- 
ther shares  of  said  stock  in  the  open  market,  paying  therefor  $1,756.25, 
and  on  January  7,  1907,  1,000  further  shares  in  the  open  market,  pay- 
ing therefor  $5,625.  He  alleges  that  the  value  of  the  shares  of  stock 
of  said  company  was  not  at  any  time  and  is  not  now  in  excess  of  ten 
cents  per  share,  although  the  par  or  face  value  thereof  was  $5,  and, 
if  the  representations  made  by  the  defendants  in  said  prospectus  had 
been  true,  said  stock  would  at  all  times  have  been  worth  in  excess  of 
$10  per  share ;  that  by  reason  of  the  premises  this  plaintiff  has  been 
damaged  in  the  sum  of  $20,000,  for  which  he  demands  judgment  with 
interest  from  January  2,  1907. 

The  answer,  inter  alia,  set  up  as  a  defense  that  the  action  was  com- 
menced by  the  service  of  a  summons  on  January  16,  1913,  and  that  the 
allied  cause  or  causes  of  action  did  not,  nor  did  any  of  them,  accrue 
within  six  years  next  before  the  commencement  of  the  action. 

Being  required  by  an  order  to  that  effect  plaintiff  replied,  admitting 
that  the  action  wascommenced  on  January  16,  1913,  and  alleging  that 
the  cause  of  action  set  forth  in  the  complaint  did  not  arise,  and  the 
statute  of  limitations  did  not  commence  to  run  against  the  same  until 
the  date  of  the  last  payment  made  by  the  plaintiff  under  his  said  sub- 
scription, to  wit,  on  or  about  March  1,  1907. 

Defendants  thereafter  moved  for  judgment  upon  the  pleadings, 
which  motion  having  been  denied,  from  the  order  entered  thereupon 
this  appeal  is  taken. 

While  stated  in  one  count,  there  are  three  separate  transactions  set 
up  in  the  complaint :  A  subscription  for  700  shares  of  stock  at  $5  per 
share,  which  by  its  acceptance  became  a  firm  contract  December  1, 
1906,  under  which  payment  was  made  in  accordance  with  the  terms 
of  the  subscription  of  $1,750  on  December  1,  1906,  and  of  the  balance 
of  $1,750  on  March  1,  1907.  (2)  The  purchase  in  the  open  market  of 
300  shares  for  $1,756.25  on  December  27,  1906.  And  (3)  the  pur- 
chase in  the  open  market  of  1,000  shares  for  $5,625  on  January  7, 
1907. 

[1]  As  no  motion  was  made  to  separately  state  and  number  the 
various  causes  of  action,  and  as  no  demurrer  was  interposed  upon  the 
ground  of  improper  joinder  of  causes  of  action,  we  tpust,  .upen  this 
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motion  for  judgment  upon  the  pleadings  upon  the  ground  of  the  com- 
pleted running  of  the  statute  of  limitations,  determine  if  any  one  of 
the  three  transactions  contained  in  the  complaint,  although  not  alleged 
therein  to  be  separate  causes  of  action,  accrued  within  six  years  prior 
to  the  beginning  of  the  same,  for,  if  any  one  of  them  did,  the  order 
appealed  from  was  correct  and  defendants  were  not  entitled  to  judg- 
ment upon  the  pleadings. 

It  is  clear  that  the  two  purchases  in  the  open  market,  one  on  the 
27th  of  December,  1906,  and  one  on  January  7,  1907,  were  complete 
transactions  at  said  dates.  If  plaintiff  had  any  cause  of  action  thereon, 
said  cause  of  action  accrued  on  said  dates,  and  the  statute  of  limita- 
tions had  run  at  the  time  of  the  commencement  of  this  action  on  Jan- 
uary 16,  1913.  The  debatable  question  is  upon  the  subscription  for 
the  700  shares  made  on  the  1st  day  of  December,  1906,  upon  which' 
date  $1,750  was  paid;  the  balance  being  paid  on  March  1,  1907. 
When  did  this  cause  of  action  accrue?  Upon  the  making  of  the  firm 
contract  on  December  1,  1906,  or  upon  the  payment  of  the  balance 
due  thereunder  on  March  1,  1907? 

[2, 3]  The  learned  Special  Term  held  that  the  cause  of  action  ac- 
crued when  the  subscription  was  completed  by  the  payment  of  the  last 
amount  due  thereunder  and  the  delivery  of  the  certificates,  and  there- 
fore that  the  statute  of  limitations  pleaded  was  not  a  defense.  This 
we  think  was  error.  It  is  conceded  that  the  six-year  statute  applies. 
It  is  also  conceded  that  the  date  of  the  discovery  of  the  falsity  of  the 
statements  contained  in  the  prospectus  does  not  aflfect  the  determina- 
tion of  the  date  when  the  statute  began  to  run.  That  is,  the  statute 
begins  to  run  from  the  consummation  of  the  fraud,  and  not  from  the 
discovery  thereof.    This  proposition  is  settled. 

[4]  The  action  is  at  law  to  recover  damages  for  deceit  in  having 
been  induced  by  false  and  fraudulent  representations  to  make  the  con- 
tract for  the  purchase  of  stock.  The  representations  had  all  been  made 
prior  to  the  subscription.  Their  falsity,  if  they  were  false  and  fraudu- 
lent, existed  at  that  time,  because  it  is  not  only  so  alleged  in  the  com- 
plaint, but  actionable  false  representations  must  be  of  existing  facts. 
Therefore,  on  the  1st  of  December,  1906,  the  plaintiff  made  his  con- 
tract and  executed  it  by  part  payment  thereon  induced  by  the  false  and 
fraudulent  representations  of  the  defendants.  Thereupon  his  cause 
of  action  accrued. 

In  Northrop  v.  Hill,  61  Barb.  136,  plaintiff  alleged  that  he  was  in- 
duced to  purchase  certain  premises  by  means  of  fraudulent  representa- 
tions on  the  part  of  the  defendant,  who  held  a  mortgage  thereon,  that 
there  was  no  other  incumbrance,  when,  in  fact,  there  was,  to  defend- 
ant's knowledge,  another  mortgage  thereon.  At  Special  Term,  Mar- 
vin, J.,  said : 

"The  position  ot  the  j)Ialntlff's  counsel  Is  that  the  statute  of  Umltationa 
did  not  commence  running  in  this  case  until  there  had  arisen  a  cause  of  ac- 
tion for  real  and  substaptlal  damages ;  that  no  facts  existed  until  the  fore- 
closure of  the  Fellows  mortgage,  Justifying  an  actlou  for  anything  more  than 
nominal  damages,  and  It  could  not  be  presumed,  until  the  foreclosure  of  that 
mortgage,  that  any  other  damages  would  ever  arise ;  in  short,  that  when  the 
damages  actually  occurred,  then  the  statute  of  llmltatioua  commenced  run- 
ning.   *    •    •    lieonard  r.  Pitney,  6  Wend.  30,  Is  in  point    It  is  there  de- 
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elded  tbat  the  actton  must  be  brought  within  six  years  after  the  fraudulent 
representations.  The  attempt  was  there  made  to  evade  the  running  of  the 
statute  uiwn  the  ground  that  the  fraud  was  not  discovered  until  within  six 
years.  This  was  overruled.  •  •  *  In  that  case  it  was  expressly  said 
that  the  cause  of  action  arose  when  the  deceit  was  practiced  at  the  sale,  and 
that,  being  more  tlian  six  years  before  the  suit  was  commenced,  the  plea  in- 
terposes a  complete  bar  to  the  action.  See,  also  [Troup  t.  Smith's  Ex'rs]  20 
Johns.  33." 

At  the  General  Term,  Johnson,  J,,  said : 

"The  fraud  complained  of  was  practiced  upon  the  plaintlfF  in  March,  1854, 
and  this  action  was  not  commenced  until  June,  1869,  nearly  16  years  after- 
wards. •  *  •  There  can  be  no  doubt  tbat  this  cause  of  action  accrued 
to  the  plalntUC  the  moment  the  bargain  was  completed  by  the  conveyance  of 
the  premises  to  him.  It  Is  of  no  consequence,  whatever  that  he  did  not  dis- 
cover the  fraud  within  the  six  years.  Had  the  defendant  even  concealed  it 
from  him.  It  would  not  have  prevented  the  statute  from  running.  •  •  • 
The  cause  of  action  was  the  single  act  of  fraudulent  misrepresentation,  and 
the  right  of  action  accrued  when  that  representation  was  made.  It  was  not 
a  conttnuous  act,  like  a  continuing  trespass,  or  a  nuisance.  It  was  the  act 
of  misrepresentation  which  constituted  the  cause  of  action,  and  not  the  re- 
sDltlng  damages.    Whitehouse  v.  Fellowes,  100  B.  C.  L.  765." 

In  affirming  the  Court  of  Appeals  said  in  (Northrop  v.  Hill)  57  N. 
Y.  351.  15  Am.  Rep.  501 : 

"I  think  tbat  it  is  clear  that,  when  a  party  to  a  contract  is  guilty  of  fraud, 
he  commits  a  wrong  for  which  he  is  liable  to  the  defrauded  party,  to  pay,  at 
least,  nominal  damages.  The  act  of  entering  into  contract  relations  implies 
tliat  the  parties  are  to  deal  in  good  faith  with  each  other.  On  no  other  basis 
can  the  minds  of  the  parties  be  expected  to  meet.  If  one  of  them,  professing 
in  this  way  to  act  In  good  faith,  In  fact,  commits  a  fraud,  he  breaks  the  im- 
plied obligation  he  is  under,  and  should  be  made  to  respond  in  damages. 
*  *  *  It  is  familiar  law  that  a  party  may  have  an  action  for  breach  of 
dnty,  though  he  sustains  no  positive  damage  and  there  is  no  intention  to  do 
wrong.  •  •  •  This  principle  was  applied  to  a  case  of  fraud  In  Allaire  v. 
Whitney,  1  Hill,  484.  The  court  said :  'But,  take  it  that  a  man  fraudulently 
draws  another  into  a  contract  to  accept  and  pay  for  a  chattel  a  month  after ; 
the  vendee  discovering  the  fraud  on  the  next  day,  is  It  to  be  tolerated  tbat 
he  shall  not  have  an  action  Immediately?  If  he  pay  anything,  even  no  more 
than  a  cent,  in  earnest,  there  would  be  no  doubt.  But  actual  damage  is  not 
necessary  to  an  action.  A  violation  of  right,  with  a  possibility  of  damage, 
forms  the  ground  of  the  action.  •  •  •  The  plaintiff,  accordingly,  had  a 
complete  cause  of  action  on  the  24th  day  of  March,  1854,  when  the  purchase 
was  completed.  Any  damage  that  subsequently  followed  was  merely  devel- 
oped from  the  original  wrong  then  committed,  and  was  not  a  new  cause  of 
action." " 

The  respondent  seizes  hold  of  the  phrase  "when  the  purchase  was 
completed,"  and  so  cites  this  case  as  an  authority  in  his  favor.  But 
this  being  a  transaction  involving  real  estate  was  required  to  be  in  writ- 
ing, and  so  the  bargain  or  contract  was  completed  by  the  written  con- 
veyance. 

In  the  case  at  bar  the  sale  was  completed  when  the  contract  was 
made.  Reciprocal  rights  then  became  fixed.  It  made  no  difference 
that  a  subsequent  part  payment  was  to  be  made  or  that  certificates 
were  to  be  delivered.  The  contract  had  been  made.  Either  party 
would  have  been  entitled  to  sue  upon  a  breach  by  the  other.  It  was 
the  value  of  this  contract  which  the  plaintiff  was  entitled  to.  It  was 
this  contract  which  had  been  made  upon  reliance  upon  the  false  and 
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fraudulent  representations  alleged,  and  it  was  the  damage,  caused  to 
the  plaintiff  by  the  subject-matter  of  this  contract  not  being  as  repre- 
sented, for  which  he  sues. 

In  Miller  v.  Wood,  116  N.  Y.  351,  22  N.  E.  553,  the  court  said: 

"The  defendants,  by  false  and  fraudulent  representations,  Induced  the  plain- 
tiff to  purchase  a  mortgage  which  was  without  actual  value.  The  sale  was 
consummated  on  the  12th  day  of  April,  1878.  On  the  23d  day  of  September, 
1SS5,  a  little  over  seven  years  after  the  purchase,  the  -plaintiff  commenced 
this  action  by  means  of  which  she  sought  to  recover  the  amount  of  damages 
sustained  by  reason  of  the  fraud  practiced  upon  her  by  these  defendants. 
The  trial  court  rightly  determined  plaintiff's  claim  to  have  been  barred  by  the 
statute  of  limitations  prior  to  Uie  commencement  of  this  action.  The  cause 
of  action  accrued  to  plaintiff  when  the  sale  and  transfer  were  completed,  to 
wit,  April  12,  1878." 

Here  again  is  a  real  estate  transaction  and  required  to  be  evidenced 
by  a  written  instrument,  and  of  course  for  purposes  of  litigation  the 
execution  and  delivery  of  that  instrument  fixes  the  time. 

In  Isman  v.  Loring,  130  App,  Div.  845,  115  N.  Y.  Supp.  933,  the 
complaint  alleged  prior  negotiations  between  the  parties  for  the  sale 
of  real  estate  resulting  in  the  execution  and  delivery  of  a  contract  in 
writing  on  January  26, 1906,  which  contract  was  induced  by  false  repre- 
sentations made  by  the  defendants.  The  action  was  to  recover  dam- 
ages.   Mr.  Justice  Ingraham  said: 

"It  is  clearly  settled  In  this  state  that,  when  there  has  been  fraud  in  pro- 
curing a  contract,  the  injured  party  has  at  once  upon  the  execution  of  the 
contract  an  action  for  the  fraud,  and  that  that  action  is  barred  by  the  statute 
of  limitations  six  years  after  the  actual  execution  of  the  contract    *    •    •  " 

The  statute  of  limitations  had  run  at  the  time  of  the  commencement 
of  this  action,  and  being  pleaded  is  a  complete  bar.  The  order  ap- 
pealed from  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  of  the  defendants  for  judgment  on  the  pleadings  granted, 
with  $10  costs.    All  concur. 


(160  App.  Div.  626) 

REtFSE»f S  ▼.  GERARD  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    February  18,  1914.) 

1.  Limitation  of  Actions  (§  55*) — Accbual — Dkceit. 

An  action  commenced  on  January  16,  1913,  for  damages  for  deceit,  in 
that,  in  reliance  upon  defendant's  prospectus,  plaintiff  on  November  30. 
1906,  subscribed  to  shares  of  the  capital  stock  of  a  development  com- 
pany, the  last  payment  on  which  was  made  on  May  9,  1907,  was  barred 
by  the  statute  of  limitations ;  but  an  action  based  on  the  purchase  of  such 
stock  on  October  1,  1907,  in  open  market  in  reliance  on  such  prospectus 
was  not  barred;  tlie  right  of  action  having  accrued  at  the  date  of  the 
purchase  and  not  when  payment  was  made. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  Si  299- 
306;    Dec.  Dig.  |  56.*] 

2.  Plbadino  (I  343*) — Motion  fob  Judgment  on  Plkadinob — Denial. 

Where  the  petition  set  out  two  causes  of  action  not  separately  stated  or 
numbered,  and  there  was  no  demurrer  on  the  ground  of  Improper  joinder 
of  actions,  and  where  one  of  such  causes  of  actions  was  not  within  the 

*For  other  case*  aee  sun*  tople  A  {  NtniBEB  In  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Statute  of  Umltatlona,  a  motion  for  judgment  on  the  pleadings  was  prop- 
erly denied. 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Cent  Dig.  S|  104S-1051 ;  Dec. 
Dig.  {  34S.*] 

8.  Fraud  ({  41*) — ^PxBSOirs  Liablx — CSonspisact  to  Sell  Stock — False  Pbos- 

PBOTUB. 

A  complaint,  alleging  that  the  defendant  fraudulently  conspired  to  ac- 
quire certain  property  and  mining  claims  and  by  means  of  a  corporation, 
then  or  about  to  be  formed,  to  dispose  of  such  property  or  claims  and 
stock  In  such  corporation,  at  prices  greatly  In  excess  of  Its  real  value  by 
means  of  a  fraudulent  prospectus  and  false  and  fraudulent  statements, 
representations,  etc.,  and  the  execution  of  such  means,  etc.,  by  fraudu- 
lently publishing  a  prospectus  and  distributing  it  to  the  investing  public 
and  to  plaintiff,  representing  the  stock  as  a  safe  and  profitable  investment. 
In  reliance  on  which  plaintiff  In  open  market  purchased  such  stock,  stated 
a  good  cause  of  action  for  damages  for  deceit. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  ||  36,  87;  Dea  Dig. 
I  41.*J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Guillaume  Reusens  against  Julian  M.  Gerard  and  William 
T.  Harkness  and  others.  From  an  order  denying  a  motion  for  judg- 
ment on  the  {>leadings,  defendants  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

Bowers  &  Sands,  of  New  York  City  (John  M.  Bowers,  of  New  York 
City,  of  counsel,  and  Latham  G.  Reed,  of  New  York  City,  on  the  brief), 
for  appellants. 

Baylis  &  Sanborn,  of  New  York  City  (Frederick  H.  Sanborn,  of 
New  York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  This  is  an  action  at  law  for  damages  for  deceit  simi- 
lar to  Ball  V.  Gerard,  146  N.  Y.  Supp.  81,  argued  at  the  same  time  and 
decided  herewith. 

[1]  The  facts  differ,  in  this:  That  the  plaintiff  alleges  that  on  No- 
vember 30,  1906,  on  sole  and  implicit  reliance  upon  the  statements  con- 
tained in  said  prospectus,  he  subscribed  to  5,000  shares  of  the  capital 
stock  of  the  Barnes  King  Development  Company,  agreeing  to  pay 
therefor  at  the  rate  of  $4  per  share,  and  paid  therefor  $20,0tt)  as  fol- 
lows: $5,000  on  the  21st  day  of  December,  1906;  $5,000  on  February 
6,  1907;  and  $10,000  on  March  11,  1907;  and  $248.50  on  May  9, 
1907.  That  continuing  to  rely  solely  upon  the  statements  contained 
in  said  prospectus,  and  believing  the  same  to  be  true,  he  was  thereby  in- 
duced to  and  did  on  or  about  October  1,  1907,  purchase  2,500  further 
shares  of  said  stock  in  the  open  market,  paying  therefor  the  sum  of 
$2,78125;  and  thereafter  on  or  about  July  8,  1909,  temporary  certifi- 
cates therefor  were  issued  to  this  plaintiff,  who  is  now  the  owner  and 
holder  thereof. 

Two  separate  transactions  are  here  set  up  in  one  count.  For  the 
reasons  stated  in  the  opinion  in  the  Ball  Case  we  think  that  the  statute 
of  limitations  has  rim  against  the  cause  of  action  based  upon  the  sub- 
scription, the  action  having  been  commenced  on  the  16th  of  January, 

•For  oUi«r  eaaas  «••  same  topic  ft  i  kumbcb  in  Dae.  ft  Am.  Diss.  1907  to  dste,  ft  Rep'r  Indexei 
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1913,  but  so  far  as  the  cause  of  action  based  upon  the  purchase  in  the 
open  market  on  October  1,  1907,  it  is  equally  clear  that  the  statute 
has  not  run. 

[2]  Therefore,  as  the  causes  of  action  are  not  separately  stated  and 
numbered,  and  as  no  demurrer  has  been  interposed  upon  the  ground 
of  improper  joinder  of  actions,  and  as  there  is  a  cause  of  action  not 
within  the  statute,  the  order  denying  a  motion  for  judgment  on  the 
pleadings  was  correct  and  should  be  affirmed  if  the  cause  of  action 
as  alleged  for  the  purchase  in  the  open  market  is  good. 

[3]  As  to  that  the  complaint  alleges  that  the  defendant  and  other 
persons  entered  into  a  wrongful  and  fraudulent  conspiracy  to  acquire 
control  of  certain  property  and  mining  claims  and  acting  through  or  by 
means  of  a  corporation  then  formed  or  about  to  be  formed  to  dispose 
of  said  property  or  claims  and  the  stock  of  such  corporation  to  the  in- 
vesting public,  including  this  plaintiff,  at  prices  greatly  in  excess  of  its 
real  or  intrinsic  value,  and  by  means  of  false  and  fraudulent  pros- 
pectus, statements,  representations,  and  other  false  and  fraudulent 
means  and  devices.  And  in  pursuance  of  said  conspiracy  the  defend- 
ants thereafter  committed  and  performed  the  following  acts  set  forth 
in  articles  hereof  numbered  "third,"  "fourth,"  "fifth,"  "sixth,"  and 
"seventh." 

The  complaint  alleges  that  the  defendants  fraudulently  caused  to  be 
prepared,  published,  delivered,  and  generally  distributed  a  prospectus, 
of  which  a  copy  was  annexed,  and  fraudulently  caused  to  be  delivered 
to  plaintiff  a  copy  of  said  prospectus  for  the  purpose  of  inducing  the 
investing  public  in  general,  and  all  persons  into  whose  hands  such 
prospectus  should  come,  including  the  plaintiff,  in  reliance  upon  the 
statements  contained  therein,  to  invest  in  the  shares  of  stock  of  the 
said  the  Barnes  King  Development  Company  in  the  manner  herein- 
after described,  and  to  persuade  said  public  and  this  plaintiff  that  the 
shares  of  said  company  would  prove  a  safe  and  highly  remunerative 
investment,  and  therein  and  thereby  fraudulently  stated  and  represent- 
ed among  other  things  and  matters  as  follows:  (Setting  forth  the 
alleged  fraudulent  statement  of  facts.)  Then  follows  the  allegation  of 
the. subscription  to  the  stock  and  sole  and  implicit  reliance  on  the  repre- 
sentations set  forth  and  the  purchase  in  the  market  continuing  to  rely 
solely  upon  said  statements,  and  allegations  of  falsity,  scienter,  and 
damage. 

The  claim  is  made  that  no  cause  of  action  is  made  out  for  the  pur- 
chase in.  the  open  market.  I  am  of  the  opinion  that  a  cause  of  action 
is  sufficiently  alleged.  In  Ottinger  v.  Bennett,  144  App.  Div.  525,  129 
N.  Y.  Supp.  819,  reversed  in  203  N.  Y.  554,  96  N.  E.  1123,  on  the  dis- 
senting opinon  of  Mr.  Justice  Miller,  the  action  was  brought  by  a  pur- 
chaser of  stock  for  damages  upon  the  ground  of  false  representations ; 
the  representations  being  the  declaration  of  dividends  which  the  com- 
plaint alleged  to  have  been  paid  out  of  capital  and  not  out  of  profits 
with  intent  to  deceive  the  public  and  induce  the  public  to  purcha.se 
shares.    Mr.  Justice  Miller  said : 

"The  action  Is  for  fraud  and  deceit  in  Inducing  tbe  plaintiffs  to  purchase 
shares  of  the  capital  stock  of  the  American  Ice  Company.    *    *    *    It  is 
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familiar  law  that  a  fraudulent  representation  may  be  effected  by  condnct,  by 
acts  as  well  as  by  words,  by  silence  when  there  is  a  duty  to  speak,  by  baU- 
tmths  calculated  to  mislead,  or  by  reckless  statements  made  without  Imowl- 
edge.  (dtins  cases.)  It  is  equally  well  settled  that  the  representation  seed 
not  be  made  directly  to  the  party  injured  by  it  (Brackett  t.  Oriswold,  112  N. 
T.  454,  20  N.  E.  376),  and  that  one  who  is  Induced  to  enter  into  a  contract  by 
the  fttlse  representations  of  a  third  party  may  have  a  right  of  action  against 
the  latter  for  the  wrong  (Kujek  v.  Goldman,  160  N.  Y.  176,  44  N.  B.  773,  3* 
L.  R.  A.  166,  65  Am.  St  Rep.  670).  •  •  *  Tested  by  the  application  of 
those  prlndpies,  the  complaint  in  the  case  at  bar  alleges  all  the  essentials  of 
an  action  for  fraud  and  deceit,  1.  e.,  a  representation  by  acts  for  the  public, 
and  therefore  for  the  plaintiffs,  to  act  upon,  falsity,  scienter,  deception,  and 
injury.  A  declaration  of  a  dividend  by  a  going  concern  implies  earnings 
from  which  to  pay  it,  and  the  publication  of  the  fact  of  such  declaration  is 
certainly  calculated  to  induce  the  public  to  believe  that  the  dividend  has  been 
earned  and  that  the  corporation  Is  prosperous.  If,  intending  the  public  to 
act  thereon,  the  defendants  had  made  and  published  a  report  expressly  stat- 
ing that  the  dividend  declared  had  been  earned,  there  would  be  no  doubt  of 
their  liability  to  a  person  thereby  deceived  to  his  injury.  The  familiar  cases 
of  false  prospectuses  need  not  be  cited." 

If  the  declaration  and  payment  of  a  false  dividend  upon  the  faith 
of  which  the  purchaser  bought  stock  in  the  open  market  was  sufficient 
to  support  an  action  for  deceit  against  the  directors  who  knowingly 
declared  the  false  dividend,  it  clearly  follows  that  the  allegations  in 
the  complaint  at  bar  are  sufficient  to  support  the  action  upon  the  pur- 
chase in  the  open  market  alleged  to  have  been  on  reliance  upon  the 
false  and  fraudulent  representations  of  the  prospectus  delivered  to  the 
plaintiff  and  issued  to  him  and  to  the  general  public  for  the  purpose  of 
inducing  the  investing  public  in  general  and  all  persons  into  whose 
hands  such  prospectus  should  come,  including  the  plaintiff,  in  reliance 
npon  the  statements  contained  therein,  to  invest  in  the  shares  of  stock 
of  the  said  company  and  to  persuade  said  public  and  this  plaintiff  that 
the  shares  of  said  company  would  prove  a  safe  and  highly  remunera- 
tive investment.  Therefore,  as  the  plea  of  the  statute  does  not  reach 
the  entire  cause  or  causes  of  action  set  up  in  the  complaint,  the  order 
appealed  from  denying  defendant's  motion  for  judgment  on  the  plead- 
ings was  right  and  should  be  affirmed,  with  $10  costs  and  disburse- 
ments to  the  respondent.    All  concur. 


aeo  App.  Div.  5s») 

GANDT  V.  COLLINS,  Sheriff. 
(Supreme  Court,  Appellate  Division,  Second  Department    January  16,  1914.> 

1.  BXPLXVIN  (I  8*) — Title  of  Plaintii'I". 

One  has  only  an  equitable  right  or  lien  against  cars,  which  can  be  re- 
duced to  possession  only  by  suit  in  equity,  and  so  cannot  maintain  re- 
plevin for  them ;  the  owners  having  merely  assigned  to  him  as  collateral 
security  their  right,  title,  and  interest  therein,  and  not  turned  over  the 
iwssession. 

[Ed.  Note.-^For  other  cases,  see  Replevin,  Cent.  Dig.  I!  46-68;  Dec. 
Dig.  {  8.»] 

2.  Beplbtin  (I  25*) — Law  Govebnino. 

Proceedings  in  rem  to  gain  possession  of  or  sell  cars,  which  remained  in 
New  Tprk,  in  the  possession  of  the  owners,  notwithstanding  they  as- 

■Vor  eOiM'  casaa  M6  same  topic  ft  i  muubbb  in  Dec.  ft  Am.  Blga.  1907  to  dat«,  ft  Rep'r  Indszm 
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filled  their  right,  title,  and  Interest  therein  as  security  for  their  note,  a 
contract  of  another  state,  must  be  governed  by  the  lex  rei  sitae. 

(Ed.  Note. — For  other  cases,  see  Replevin,  Cent.  Dig.  S|  125-127;   Dec 
Dig.  i  26.*] 

3.  Tboveb  and  Convebsior  (J  64») — Considering  EQurriEs. 

Any  equities  of  the  parties  cannot  be  inquired  into  In  an  action  at  law 
for  conversion. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  { 
284;    Dec  Dig.  i  64.*] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  George  S.  Gandy  against  John  J.  Collins,  Sheriff  of  Rich- 
mond County,  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  following  is  the  opinion  of  Kelly,  J.,  at  Trial  Term : 

[1]  In  this  action  I  find  for  the  plaintiff.  It  appears  that  at  the  time  the 
15  cars,  title  to  which  Is  in  dispute,  were  taken  in  replevin  by  the  defendant 
in  the  action  of  the  Franklin  Trust  Company  of  Philadelphia  against  Bru- 
baker,  the  trust  company  had  no  legal  title  to  the  cars,  and  bad  never  been 
in  possession  of  them.  The  cars  were  in  the  possession  of  G.  S.  W.  Brubaker 
&  Co.,  a  New  York  corporation,  which  had  the  legal  title  and  possession  from 
the  date  of  purchase  from  the  city  of  New  York.  The  relation  between  the 
trust  company  and  Brubaker  &  Co.  was  that  of  lender  and  borrower.  The 
trust  company  made  a  loan  or  loans  to  the  latter  company  to  enable  it  to 
purchase  and  carry  the  cars.  The  loan  was  secured  by  the  promissory  notes 
of  Brubaker  Company,  renewed  from  time  to  time,  with  credits  and  addi- 
tions, on  the  books  of  the  trust  company  in  Philadelphia,  where  the  Brubaker 
Company  kept  its  account  There  Is  no  question  that  Brubaker  Company 
bought  the  cars  from  the  city  of  New  York-  at  public  sale  in  that  city.  As 
collateral  security  for  the  loan  the  Brubaker  Company  delivered  to  the  trust 
company  assignment  of  its  right,  title,  and  Interest  in  the  cars,  but  posses- 
sion of  the  cars  was  never  turned  over  to  the  trust  cominny,  nor  did  the 
cars  ever  leave  the  state  of  New  York.  They  were  stored  on  tracks  in  the 
yard  of  MilUken  Bros.,  at  Millikens,  Mariners  Harbor,  Richmond  county, 
N.  Y.  They  were  stored  in  the  name  of  the  Brubaker  Company.  They  con- 
tinued in  that  name  to  the  date  of  the  replevin.  The  trust  company  never 
possessed  Itself  of  the  cars,  or  asserted  a  right  to  possesion.  If  it  be  said 
that  Brubaker  promised  to  store  them  in  the  name  of  the  trust  company,  It 
is  clearly  shown  that  they  were  not  so  stored,  and  the  Franklin  Trust  Com- 
pany knew  it.  The  storage  charges  were  paid  by  the  Brubaker  Company, 
repairs,  etc,  were  made  on  the  cars  by  the  Brubaker  Company,  and  the 
Brubaker  Company  maintained  a  watchman  all  In  their  own  name  The 
trust  company  knew,  or  should  have  known,  these  facts,  because  statements 
of  the  items  of  these  expenses  were  furnished  to  them  by  Brubaker. 

At  most  the  trust  company  had  an  equitable  right  or  lien  against  the  cars, 
which  was  not  reduced  to  possession,  and  could  only  be  reduced  to  posses- 
sion by  suit  In  equity.  National  Bank  of  Deposit  v.  Rogers,  1  App.  Div.  623, 
37  N.  Y.  Supp.  365 ;  Wheeler  v.  Allen,  51  N.  Y.  42.  The  trust  company  had 
no  right  to  sell  the  cars  In  the  manner  attempted  in  Philadelphia,  because  it 
had  no  common-law  lien  which  involved  possession  of  the  cars,  and  it  ob- 
tained no  legal  title  by  such  attempted  sale.  Duncombe  v.  R.  R.  Co.,  84  N.  Y. 
190. 

[2]  While  the  transaction  between  the  parties  was  carried  on  principally 
in  Philadelphia,  where  the  notes  are  dated  and  were  made  payable,  and 
while  I  think  the  law  of  Pennsylvania  may  be  binding  on  the  parties  so 
far  as  the  nature  of  the  agreement  and  Its  validity  are  concerned,  I  reach 
the  conclusion  that  in  dealing  with  the  cars,  to  obtain  possession  or  to  sell 
them,  the  laws  of  the  state  of  New  York  governed  the  situation.  The  at- 
tempted sale  of  the  cars  in  Philadelphia  was  not  in  accordance  with  the  laws 

•For  atber  cum  see  same  topic  A  i  MUMBBB  In  D«c.  ft  Am.  Dlga.  1907  to  date,  *  Rep'r  IndexM 
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of  tbe  state  of  New  York,  as  to  safRdeacy  of  the  notice  or  the  length  or 
character  of  the  adrertlsements.  lien  Law,  sees.  200,  201,  202.  And  Indeed 
I  cannot  find  that  It  was  a  lawful  sale  under  the  lawa  of  Pennsylvania,  if 
reasonable  notice,  or  in  fact  any  notice,  was  required.  Tbe  sale  In  this  case 
was  advertised  on  the  evening  of  the  day  preceding  the  transaction  in  one 
newspaper  in  Philadelphia.  No  details  were  given,  the  location  of  the  cars 
was  misstated,  and  n&  attempt  was  made  by  the  vendor  to  protect  the  rights 
of  the  Brubaker  Company,  or  to  invite  competition  in  bidding.  The  result 
shows  that  it  was  a  pretended  sale.  Apparently  no  one  knew  of  it.  Brubaker 
attended  and  protested,  but  the  sole  object  of  the  so-called  sale  appears  to 
have  been  to  go  through  the  form  of  turning  over  title  to  the  trust  company. 
It  was  not  a  fair  or  reasonable  sale  under  any  law. 

Bnt  this  property  never  went  out  of  the  state  of  New  York.  The  Brubaker 
Company,  a  New  York  corporation,  purchased  the  cars  In  New  York,  and 
with  the  knowledge  of  participation  of  the  trust  company  a  payment  for  the 
cars  was  made  in  New  York  state.  The  cars  remained  in  the  state  of  New 
York ;  one  reason,  if  not  the  principal  one,  being  that  to  remove  them  to  an- 
other state  would  require  expensive  alterations  to  comply  with  the  require- 
ments of  the  Interstate  Commerce  Commission,  all  of  which  was  pointed  out 
to  the  president  of  the  trust  company  by  Mr.  Brubaker  by  his  letters  in 
evidence. 

It  is  the  trend  of  modem  opinion  that  in  sacb  a  case,  so  far  as  the  en- 
forcement of  any  proceeding  in  rem  is  concerned,  it  must  be  governed  by  the 
lex  rel  slt«.  And  this  from  tbe  necessities  of  the  case,  to  maintain  values 
and  to  avoid  conflict  of  Jurisdiction.  Tbe  state  of  New  York  has  enacted 
positive  definite  laws  governing  the  sale  of  personal  property  within  its  ter- 
ritory, and  these  laws  govern  sales  of  property  which  has  what  has  been 
described  as  an  "implied  locality."  Public  policy  demands  that  foreign  prin- 
ciples shall  not  be  Infused  into  the  management  of  property  definitely  located 
here,  and  unless  the  lex  rel  sitse  be  applied,  there  is  no  available  decisive 
law.  There  is,  of  course,  personal  property  which  by  its  nature  is  governed 
by  the  law  of  its  owner's  domlcll,  property  which  he  may  carry  about  with 
Urn,  or  which  has  no  definite  situs.  Or  it  may  be  property  involved  in  do- 
mestic relations,  or  other  special  situations.  But  these  cars  bad  a  definite 
fixed  location  in  this  state,  they  had-never  been  removed  from  It,  and,  if  re- 
moved or  possession  changed,  I  think  tbe  laws  of  this  state  were  applicable 
and  binding.  Wharton,  Conflict  of  Laws,  vol.  1,  J  308;  Story,  Conflict  of 
Laws,  I  383  et  seq.,  and  cases  cited.  If  the  trust  company  desired  to  enforce 
its  equitable  rights  or  to  sell  this  property,  I  think  it  was  bound  to  comply 
with  the  laws  of  New  York.  Whatever  law  governed  its  contract  with  Bru- 
baker &  Co.,  so  far  as  possession  of  these  cars  was  concerned,  the  trust  com- 
pany, as  well  as  Brubaker,  placed  them  and  consented  that  they  should  re- 
main in  the  state  of  New  York,  and  I  think  they  submitted  themselves  to  its 
jurisdiction  in  this  regard.  Therefore  I  hold  that  tbe  attempted  sale  in  Phila- 
delphia was  null  and  void  and  ineffectual  to  transfer  title. 

[3]  It  follows  that  the  taking  and  withholding  of  possession  by  the  defend- 
ant shericr  was  unlawful,  and  constitutes  a  conversion  for  which  he,  or  those 
for  whom  he  was  acting,  must  respond  in  damages.  It  is  no  answer  to  argue 
that  Brubaker  owes  the  trust  company  money,  or  that  he  Is  insolvent,  or  that 
the  business  methods  do  not  accord  with  the  Ideas  of  propriety  which  govern 
the  bank.  While  I  bold  that  no  partnership  existed  between  tbe  trust  com- 
pany and  the  Brubaker  corporation,  the  bank  sought  to  obtain  a  share  of  the 
proSts  expected  when  Brubaker  should  sell  the  cars,  one-third  to  tbe  bank, 
two-thirds  to  Brubaker,  and  Brubaker,  for  some  consideration  not  very  clear- 
ly expressed,  had  agreed  to  share  bis  two-thirds  with  some  company  in  which 
tbe  president  of  the  trust  company  was  interested.  But  when  sales  were 
slow  and  the  profits  did  not  immediately  materialize,  tbe  sharing  agreements 
were  all  canceled.  The  debt  to  the  trust  company  remained  unpaid,  and  in 
its  desire  to  recoup  itself,  it  make  the  mistake  of  taking  the  law  into  its 
own  hands,  reaching  out  to  take  forcible  possession  of  property,  which  up  to 
that  time,  for  reasons  satisfactory  to  its  officials.  It  bad  allowed  to  remain 
la  Bmbaker's  possession. 
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Tbls  Is  an  action  at  law  for  conversion.  The  court  in  this  case  has  no 
right  to  inquire  into  the  equities  between  the  trust  company  and  Brubaker, 
or  Bmbakei's  assignee,  the  plaintUT  here,  who  took  with  full  notice  of  th& 
facts.    The  trust  company  has  deliberately  avoided  a  court  of  equity. 

There  is  a  radical  difference  of  opinion  as  to  the  value  of  the  cars.  The 
plaintifT  says  they  are  worth  over  $2,000  each.  The  trust  company  insists 
that  they  are  only  available  as  scrap.  They  were  purchased  at  a  public  sale 
in  New  York  for  $400  each.  To  make  them  salable  required  expenditures 
for  painting,  alterations,  etc.,  and  even  then  in  three  or  four  years  only  five 
cars  were  sold.  While  some  of  them  brought  figures  which  seem  to  support 
plaintiff's  Ideas  of  value  to  some  extent,  it  would  be  an  unfair  standard  to 
apply.  I  doubt  whether  there  was  any  demand  for  them  in  one  lot.  The 
best  that  could  be  done  was  to  peddle  them  out  singly  or  in  small  lots.  After 
considering  all  the  evidence,  I  award  the  plaintifl  ^00  a  car  for  the  lot,  or 
$13,500  in  all  besides  the  costs  of  this  action. 

I  may  add  that  after  examining  the  authorities,  I  adhere  to  the  ruling  on 
the  trial,  admitting  the  evidence  of  the  dealings  between  Brubaker  and  the 
trust  company,  and  the  statements  made  by  blm.  I  think  all  these  transac- 
tions and  declarations  were  part  of  the  res  gestie,  and  that  they  were  bind- 
ing on  the  plaintiff.  The  plaintiff  may  have  appropriate  exception  to  this 
ruling  wherever  necessary. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Alfred  V.  Norton,  of  New  York  City,  for  appellant 
Reeves  &  Todd,  of  New  York  City,  for  respondent, 

PER  CURIAM.  Judgment  affirmed,  with-  costs,  on  the  opinion  of 
Mr.  Justice  Kelly  at  Trial  Term. 


ALEX.  CAMPBELL  MILK  CO.  v.  UNITED  STATES  FIDELITY  & 
GUARANTY  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    February  20,  1914.) 

IHSUBANCE  (8  508%  New,  vol.  4  Kcy-No.  Series) — Indemnitt — Constbuction. 
In  1904  defendant  executed  a  bond  running  for  a  term  of  one  year,  ob- 
ligating itself  to  reimburse  plaintiff  for  all  losses  sustained  through  the 
defalcations  of  an  employs  to  the  amount  of  $2,500.  Thereafter,  on  the 
payment  of  the  required  premium,  three  continuation  certificates  were  is- 
sued, extending  the  policy  down  to  the  year  1908.  The  continuations  pro- 
vided that  they  should  be  subject  to  the  provisions  of  the  original  bond^ 
which  declared  that  defendant  should  not  be  liable  upon  any  previous 
bond ;  it  being  mutually  understood  that  but  one  bond  should  be  in  effect 
at  one  time.  The  bond  also  provided  that  defendant  should  in  no  way 
be  responsible  to  the  employer  to  a  greater  extent  than  $2,500.  Beld,  that 
the  bond  and  the  renewal  certificates  constituted  distinct  liabilities  ren- 
dering the  guarantor  liable  for  defaults  made  during  the  respective  pe- 
riods covered  by  the  bond  of  the  renewals,  up  to  the  amount  of  $2,500 
per  annum. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Alex.  Campbell  Milk  Company  against  the  United 
States  Fidelity  &  Guaranty  Company.  From  a  judgment  for  plain- 
tiff, and  an  order  denying  its  motion  for  new  trial,  defendant  appeals- 
Affirmed. 
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The  opinion  of  Mr.  Justice  Stapleton,  at  Trial  Tenn,  referred  to, 
is  as  follows: 

This  Is  a  motion  to  set  aside  a  verdict  and  tor  a  new  trial. 

I  am  satisfied  that  the  only  question  raised  requiring  any  discussion  other 
than  occurred  upon  the  trial  relates  to  a  construction  of  the  provisions  of 
the  bond  claimed  by  the  defendant  in  exoneration  of  its  liability. 

The  defendant,  in  consideration  of  $12.50,  executed  a  bond  on  December 
8,  1904,  obligating  Itself  to  reimburse  and  make  good  to  the  plaintlfF  an  em- 
ployer  all  and  any  pecuniary  loss  sustained  by  it  through  the  defalcation  of 
an  employ^,  amounting  to  larceny,  for  the  period  from  December  8,  1904,  to 
December  8,  1906.  limiting  its  liability  thereunder  to  $2,500.  On  November 
1, 190B,  for  an  additional  premium  of  the  same  amount,  it  Issued  a  continua- 
tion certificate  reading  as  follows: 

"Continuation  CerUflcate  No.  5— ITOIO. 

"Fidelity  Department 

"Amount,      $2,600.00 
"Premium,  12.80 

"The  United  States  Fidelity  and  Guaranty  Company. 
"Home  Office,  Baltimore,  Md. 
"In  consideration  of  the  sum  of  twelve  &  60/100  dollars,  the  United  States 
Fld^ty  &  Guaranty  Company  hereby  continues  In  force  bond  No.  1204-4  in 
the  sum  of  twenty-flve  hundred  dollars,  on  behalf  of  Clarence  Wilson  In  favor 
of  Alex.  Campbell  Milk  Go.  for  the  period  beginning  the  8th  day  of  December, 
1905,  and  ending  on  the  8th  day  of  December,  1006,  subject  to  all  the  cove- 
nants and  conditions  of  said  original  bond  heretofore  Issued,  on  the  8th  day 
of  December,  1904. 

"Witness  the  signatures  of  the  president  and  ass't  secretary  this  1st  day 
of  November,  1905.  John  R.  Bland,  President. 

"W.  W.  Symington,  Ass't  Secretary." 

On  November  1, 1906,  it  issued  a  similar  certificate  for  the  period  befsinnlng 
December  8,  1906,  and  ending  December  8,  1907.  On  November  1,  1907,  it 
issued  a  similar  certificate  for  the  period  beginning  December  8,  1907,  and 
ending  December  8,  1908. 

On  September  25,  1908,  it  was  discovered  by  the  plaintlflf  that  its  employ^ 
whose  fidelity  was  assured  by  the  defendant  was  a  defaulter.  An  expert 
examination  of  bis  accounts  revealed  and  the  verdict  here  establishes  that 
plalntUTs  loss  was  and  occurred  during  the  periods  as  follows : 

PlalntUTs  loss  under  original  bond  was $1,480  00 

Interest  thereon  to  time  of  filing  claim  was 253  00 

PlalntUTs  loss  under  first  renewal  was  (There  was  no  interest  on 

this  loss  for  it  exceeds  $2,600) 8,590  00 

Plaintiff's  loss  under  second  renewal  was 458  00 

Interest  thereon  to  time  of  filing  claim  was 23  69 

Plalnturs  loss  nnder  (third)  (the  last)  renewal 2,161  28 

Interest  thereon  to  time  of  filing  claim 7  92 

Making  a  total  of $7,973  79 

As,  however,  the  loss  under  the  first  renewal  was  more  than  the 
liability,  tiiere  must  In  any  event  be  deducted  from  the  above 
total  the  difference,  vis. : 1,000  00 

The  result  la $6,883  79 

The  bond  contained  this  provision: 

"The  company,  upon  the  execution  of  this  bond,  shall  not  thereafter  be  re- 
sponsible to  the  employer,  under  any  bond  previously  issued  to  the  employer 
on  behalf  of  said  employ^,  and  upon  the  issuance  of  any  bond  subsequent 
hereto  npon  said  employe  in  favor  of  said  employer,  all  responsibility  here- 
tmtor  ahall  eeaae  and  determine,  it  being  mutually  understood  that  It  is  the 
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Intention  of  this  provision  that  but  one  (the  last)  bond  shall  be  In  force  at 
one  time,  unless  otherwise  stipulated  between  the  employer  and  the  company." 

The  defendant's  contention  that  plaintiff  may  not  recover  in  excess  of  ^,- 
500  under  the  bond  and  the  three  continuation  certificates  because  of  this 
provision  has  been  overruled  by  the  courts  of  this  state.  Hawley  v.  United 
States  Fidelity  Co.,  100  App.  Dlv.  12,  90  N.  Y.  Supp.  893,  affirmed  184  N.  T. 
549,  76  N.  B.  1096. 

The  bond  also  contained  the  following  provision : 

"The  company  shall  not  In  any  wise  be  responsible  to  the  employer,  under 
this  bond,  to  a  greater  extent  than  twenty-five  hundred  dollars." 

Each  of  the  continuation  certificates  contain  the  following  provision : 

"In  consideration  of  the  sum  of dollars  the  United  States  Fidelity 

and  Guaranty  Company  hereby  continues  In  force  bond  No.  In  the 

sum  of dollars,  on  behalf  of In  favor  of for  the  period 

beginning  the day  of 190 — ,  and  ending  on  the day  ot 

190 — ,  subject  to  all  the  covenants  and  conditions  of  said  original  bond 

heretofore  issued." 

Defendant  Insists  that  the  association  of  these  clauses  by  reference  limits 
the  liability  In  any  event  to  $2,500.  I  cannot  so  read  the  Instruments.  In 
my  Judgment  the  bond  and  tbe  renewals  establish  distinct  liabilities.  The 
obligation  of  the  bond  is  to  make  good  the  loss  occurring  during  Its  term; 
the  obligation  of  each  renewal  Is  to  make  good  the  loss  occurring  during  its 
term.  Each  stands  upon  its  separate  consideration,  and  provides  for  Its  des- 
ignated period  of  time.  United  States  Fidelity  &  Guaranty  Co.  v.  Williams, 
96  Hiss.  10,  49  South.  742,  and  cases  cited. 

By  neither  bond  nor  renewals  in  express  terms  or  necessary  Implication  is 
cumulative  liability  under  all  inhibited,  or  aggregate  liability  under  all  defi- 
nitely fixed.  Thus  the  cases  construing  bonds  and  renewals  effectively  con- 
taining such  provisions  have  no  application. 

The  plaintiff  Is  entitled  to  recover  upon  his  theory  as  submitted  to  and 
found  by  the  Jury  as  hereinbefore  Indicated. 

It  should  have  Interest  from  January  1,  1909  (that  date  being  three  months 
after  the  claim  was  filed),  the  date  when  the  obligation  of  tbe  defendant  to 
pay  was  perfected  under  the  terms  of  the  bond.  This  motion  Is  denied. 
Plaintlfl'B  motion  for  an  extra  allowance  Is  denied. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

John  Patrick  Walsh,  of  New  York  City  (Jerry  A.  Wemberg,  of 
Brooklyn,  and  Robert  Gray,  of  New  York  City,  on  the  brief),  for  ap- 
pellant. 

James  C.  Cropsey,  of  Brooklyn  (Charles  C.  Claris,  of  Brooklyn,  on 
the  brief),  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs,  upon 
the  opinion  of  Mr.  Justice  Stapleton  at  Trial  Term. 


(166  App.  Dlv.  673) 

MOORE  V.  VULCANITE  PORTLAND  CEMENT  CO.  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    February  20,  1914.) 
1.  Costs  (J  97*) — Pebsons  Liable — Statute — Tbanskebee  ob  Pxbson  Beni- 

nCIAIXT  INTEBESTEO. 

Under  Code  Civ.  Pro&  §  3247,  providing  that  when  an  action  la  brought 
in  another's  name  by  a  transferee  or  person  beuefidally  Interested,  he 
shall  be  liable  for  the  costs  as  though  he  were  the  plaintiff,  persons  hav- 
ing an  Interest  in  the  action,  who  refused  to  join  as  plaintiffs,  and  being 
made  defendants  merely  asked  for  their  share  of  any  recovery,  could  not 
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be  held  liable,  since  the  actloa  was  bronght  by  tbe  plaintiff,  and  they  bad 
nothing  to  do  with  starting  It 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  §g  381,  382;  Dec. 
Dig.  {  97.»] 

2.  Costs  (J  99*) — Pkbsons  Liablx — Statuxb — Fkbsokb  Not  Pabtibs— Trans- 

TBBXB. 

Under  Code  Civ.  Proc  i  S247t  larovldlng  that  where,  after  the  com- 
mencement of  an  action,  the  cause  of  action  becomes  the  property  of  a 
person  "not  a  party  to  the  action,"  such  person  shall  be  liable  for  the 
costs  the  same  as  the  plaintiff,  persons  made  defendants,  for  whose  benefit 
a  portion  of  the  judgment  against  the  other  defendant  was  assigned  in 
tmst  to  be  paid  when  collected,  could  not  be  held  liable  for  the  costs 
npon  reversal  of  the  Judgment,  since  they  were  not  only  parties  to  the 
action,  bnt  \^ere  not  the  owners  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  ||  888-391;  Dea  Dig. 
I  99.*] 

3.  Costs  (|  3*) — Taxation— Authobitt—Necessitt  of  Statute. 

Costs  can  only  be  taxed  when  awarded  in  pursuance  of  some  statute, 
and  there  is  no  flexibility  in  the  rultf  relating  to  costs  In  law  actions,  for 
nothing  Is  left  to  the  court's  discretion. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  U  1>  ^  6 ;  Dec.  Dig. 
13.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Albert  S.  Moore  against  the  Vulcanite  Portland  Cement 
Company,  Louis  Hedden,  and  another.  From  an  order  directing  the 
defendant  Hedden  and  the  third  defendant  to  pay  two  judgments  for 
costs  recovered  in  this  action  against  the  plaintiff  by  the  defendant 
Vulcanite  Portland  Cement  Company,  the  defendant  Hedden  appeals. 
Reversed. 

See,  also,  134  App.  Div.  964,  119  N.  Y.  Supp.  1135. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Eidlitz  &  Hulse,  of  New  York  City  (Harry  N.  French,  of  New  York 
City,  of  counsel),  for  appellant. 

Wm.  Forse  Scott,  of  New  York  City  (Francis  J.  McLoughlin,  of 
New  York  City,  on  tiie  brief),  for  respondent 

CLARKE,  J.  Plaintiff  Moore  brought  an  action  against  the  Vul- 
canite Portland  Cement  Company,  alleging  that  before  May  1,  1902, 
Moore,  Hedden,  and  Dpnn  entered  into  a  copartnership  j^reement  for 
the  purpose  of  buying  and  selling  cement,  agreeing  to  share  equal- 
ly each  one-third  of  the  profits  and  losses  of  the  business ;  that  Dunn 
duly  transferred  all  of  his  interest  to  the  Northampton  Portland  Ce- 
ment Company ;  that  Hedden  and  the  Northampton  Portland  Cement 
Company  have  been  requested  to  join  with  the  plaintiff  as  parties  plain- 
tiff, and  have  neglected  and  refused  to  do  so,  and  are  accordingly  made 
parties  defendant;  that  May  1,  1902,  Moore,  Hedden,  and  Dunn, 
through  their  agent,  V.  J.  Hedden  &  Sons,  entered  into  an  agreement 
with  the  defendants,  whereby  it  was  agreed  that  the  defendant  Vul- 
canite Portland  Cement  Company  should  sell  and  deliver  to  the  said 
^;ents  of  plaintiff  Moore  and  defendants  Hedden  and  Dunn,  as- 
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sk[nor  of  the  Northhampton  Portland  Cement  Company,  on  demand, 
25,000  barrels  of  high-grade  vulcanite  cement,  and  plamtiff  and  said 
defendants  should  accept  through  their  said  agent  the  same,  and  pay 
therefor  $1.02  per  barrel  f.  o.  b.  the  cars  at  Vulcanite,  N.  J.,  that  is, 
at  the  factory  of  defendant,  with  the  freight  charges  paid  in  advance 
upon  all  shipments,  and  on  terms  of  credit  of  30  days  after  deliverer ; 
that  between  May  2,  1902,  and  October  11,  1902,  defendant  Vulcanite 
Portland  Cement  Company  duly  delivered,  under  and  according  to  the 
terms  of  said  agreement,  3,600  barrels  of  vulcanite  cement,  and  plain- 
tiff and  defendants  duly  paid  therefor  $4,392;  that  during  August, 
September,  and  October,  1902,  plaintiff  and  said  defendants  were 
ready,  and  willing  and  duly  offered  to  defendant  the  yulcanite  Com- 
pany, to  receive  and  pay  for  said  cement  pursuant  to  said  agreement, 
and  requested  said  company  to  deliver  same  and  have  otherwise  duly 
performed ;  that  the  Vulcanite  Company  has  neglected  and  refused  to 
deliver,  except  3,600  barrels,  to  the  damage  of  plaintiff  in  the  sum  of 
$14,992,  for  which  plaintiff  demands  judgment.  The  defendants  Hed- 
den  and  the  Northampton  Portland  Cement  .Company  answered  by  a 
joint  answer  through  one  attorney.  They  admitted  that  Hedden  and 
Dunn  co-operated  with  plaintiff  in  buying  and  selling  for  their  joint 
account,  and  on  terms  they  agreed  upon  the  cement  mentioned  in  the 
complaint,  and  they  demanded  judgment  awarding  to  them  two-thirds 
of  the  amount  of  any  recovery  which  might  be  had  by  the  plaintiff  and 
for  their  costs  and  disbursements.  These  two  defendants  were  repre- 
sented upon  the  several  trials  and  appeals.  Their  counsel's  name  is 
on  the  brief  to  the  Court  of  Appeals.  They  procured  plaintiff's  un- 
dertaking on  appeal,  and  furnished  the  surety  on  that  undertaking  for 
the  money  to  pay  costs  on  that  appeal. 

On  the  second  trial  judgment  was  docketed  in  favor  of  the  plaintiff 
January  28,  1907,  for  $13,633.81  against  the  Vulcanite  Portland  Ce- 
ment Company.  On  January  31,  1907,  one-third  interest  in  said  judg- 
ment was  assigned  by  plaintiff  to  one  of  their  attorneys  as  trustee  for 
Hedden  and  one-third  as  trustee  for  the  Northampton  Portland  Ce- 
ment Company,  in  trust  to  collect  the  same  and  pay  two-thirds  of  the 
costs,  disbursements,  and  attorney's  fees  to  plamtiff  or  his  attorney 
and  the  balance  to  Hedden  and  the  Northampton  Company.  Both  of 
said  assignments  were  docketed  in  the  county  clerk's  office  on  February 
5,  1907.  Upon  appeal  from  said  judgment  this  court  reversed  and 
ordered  a  new  trial.  121  App.  Div.  667,  106  N.  Y.  Supp.  393.  On  the 
new  trial  the  complaint  was  dismissed,  with  costs  to  the  defendant 
Vufcanite  Portland  Cement  Company,  which  costs  were  taxed  at  $785.- 
31.  Upon  appeal  said  judgment  was  affirmed  (134  App.  Div.  964,  119 
N.  Y.  Supp.  1135)  with  costs  taxed  at  $122.71.  On  appeal  to  the  Court 
of  Appeals  this  judgment  was  affirmed.  204  N.  Y.  680, 98  N.  E.  1108. 
Thereafter  execution  was  issued  to  the  sheriff  upon  the  several  judg- 
ments for  costs  against  the  plaintiff,  and  returned  unsatisfied,  and  no 
part  of  said  judgments  of  the  Trial  Term  and  of  this  court  has  been 
paid.  The  defendant  Vulcanite  Portland  Cement  Company  made  a 
motion  for  an  order  to  compel  defendants  Hedden  and  Northampton 
Portland  Cement  Company  to  pay  the  amount  of  the  two  judgments 
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aggregating  $908.02,  with  interest,  in  accordance  with  the  provisions 
of  section  3247  of  the  Code  of  Civil  Procedure,  and  the  moving  affi- 
davits state: 

"From  the  above  facts  it  clearly  appears,  and  deponent  alleges  upon  Infor- 
mation and  belief,  that  this  action  is  brought  in  the  name  of  the  plaintiff  by 
said  defendants  Lonls  C.  Hedden  and  Northampton  Portland  Cement  Company, 
who  are  beneficially  interested  therein,  and  for  whom  and  for  whose  benefit 
the  cause  of  action  herein  or  part  thereof  has  been  transferred,  and  that  after 
the  commencement  of  this  action  the  cause  of  action  herein  became  the  prop- 
erty of  said  two  defendants,  who  were  interested  Jointly  with  the  plalntiil 
In  any  recovery  herein,  and  entitled  each  to  an  undivided  one-third  i>art 
thereof." 

From  the  order  granting  this  motion  this  appeal  is  taken. 
Section  3247  of  the  Code  of  Civil  Procedure  provides  as  follows : 

"Where  an  action  is  brought,  in  the  name  of  another,  by  a  transferee  of  the 
cause  of  action,  or  by  the  other  person,  who  is  beneficially  interested  therein ; 
or  where,  after  the  commencement  of  an  action,  the  cause  of  action  becomes, 
by  transfer  or  otherwise,  the  property  of  a  person,  not  a  party  to  the  action ; 
the  transferee,  or  other  iierson  so  interested,  is  liable  for  costs,  in  the  like 
cases,  and  to  the  same  extent,  as  if  he  was  the  plaintiff;  and,  where  costs  are 
awarded  against  the  plaintiff,  the  court  may,  by  order,  direct  the  person  so 
liable  to  pay  them." 

[1J  The  section  provides  for  two  separate  and  independent  contin- 
gencies, and  is  derived  from  two  separate  statutory  provisions.  The 
first  applies  to  circumstances  prior  to  the  commencement  of  the  ac- 
tion— 

"where  an  action  is  brought,  in  the  name  of  another,  by  the  transferee  of  the 
cause  of  action,  or  by  any  other  i)er8on,  who  is  beneficially  interested  therein." 

This  action  was  brought  by  the  plaintiff  Moore,  as  appears  by  its 
title  and  by  the  positive  averment  of  the  movmg  affidavit.  The  com- 
plaint alleges  that  defendants  Hedden  and  the  Northampton  Portland 
Cement  Company  have  been  requested  to  join  with  plaintiff  as  parties 
plaintiff  in  this  action,  and  have  neglected  and  refused  to  do  so,  and 
are  accordingly  made  parties  defendant.  It  was  therefore  not  brought 
by  a  transferee  of  the  cause  of  action  or  another  person  beneficially  in- 
terested therein  in  the  name  of  another,  and  the  appellants  cannot  be 
held  liable  under  the  first  clause  of  the  section  relied  upon.  Thorn  v. 
Beard,  139  N.  Y.  482,  34  N.  E.  1100.  The  utmost  that  can  be  spelled 
out  of  these  papers  is  that,  while  these  two  defendants  refused  to  join 
in  bringing  the  action,  they  took  the  position  that  if,  notwithstanding 
that  fact,  plaintiff  went  on  and  procured  a  judgment,  they  wished  to 
participate  in  it  to  the  extent  of  the  interest  which  he  said  they  had 
therein.  They  did  not  transfer  their  claim  to  him,  and  they  did  not 
procure  the  institution  of  the  suit.  As  a  matter  of  fact  the  judgment 
which  he  obtained  was  for  $13,633.81,  and  provided  that  plaintiff  have 
execution  therefor. 

[2]  The  second  clause  of  the  section  is  as  follows : 

"Or  where  after  the  commencement  of  an  action,  the  cause  of  action  be- 
comes, by  transfer  or  otherwise,  the  property  of  a  person,  not  a  party  to  the 
action." 

146N.T.8.— 7 
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The  cause  of  action  did  not  become  by  transfer  the  property  of  said 
defendants,  and  they  were  parties  to  the  action.  Bach  of  these  de- 
fendants became  beneficially  interested  in  a  portion  of  one-third  of 
the  judgment  docketed  in  favor  of  the  plaintiff  January  28,  1907,  and 
subsequently  reversed  under  the  assignment  in  trust  to  Lester;  but, 
as  stated  in  Thorn  v.  Beard,  supra : 

"Nor  can  he  be  made  liable  under  the  second  clause  of  the  section,  on  the- 
ground  that  after  the  commencement  of  tlie  action  the  cause  of  action  became, 
by  transfer  or  otherwise,  his  property.  The  Judftment  was  not  assigned  to 
him,  and  he  never  owned  It  He  had  an  interest  in  It  to  the  full  amount  due 
thereon,  above  $750,  by  virtue  of  his  assignment  of  tiie  claim,  which  sum  of 
$750  >yas  payable  out  of  the  Judgment  to  another  party,  and  the  balance  of 
the  judgment  payable  to  him  was  to  be  paid  'when  collected.' " 

[3]  "Costs  cannot  be  taxed  unless  they  have  been  duly  awarded,  and  they 
can  only  be  awarded  In  pursuance  of  the  provisions  of  some  statute.  •  •  • 
'  There  is  no  fiezlbiUty  In  the  rule  relating  to  costs  In  actions  at  law,  for  noth- 
ing Is  left  to  the  discretion  of  the  court."  Stevens  ▼.  Central  National  Bank 
of  Boston,  168  N.  Y.  560-566,  61  N.  E.  904,  906. 

We  do  not  think  that  the  appellant  comes  within  the  statute,  and 
the  order  appealed  from  should  therefore  be  reversed,  witii  $10  costs 
and  disbursements,  and  the  motion  denied,  with  $10  costs  to  the  ap- 
pellant   All  concur. 


(84  Misc.  Rep.  359) 

BAXDLKU  V.  HILL  et  al. 

(Snpreme  Court,  Trial  Term,  Nassau  County.    February  24,  1914.) 

L  Statutes  (8  170*) — Re-enactment — Effect. 

Under  General  Construction  Law  (Consol.  Laws  1909,  c.  22)  i  95,  pro- 
viding that  the  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial re-enactments  of  provisions  of  the  prior  law,  shall  be  construed' 
as  a  continuation  of  such  provisions,  modified  or  amended  according  to 
the  language  employed,  and  not  as  new  enactments,  the  provisions  of  the 
Tax  Law  of  1909  (Consol.  Laws  1909,  c.  60)  §|  132,  140,  158,  which  sub- 
stantially re-enacted  the  provisions  of  the  Tax  Law  of  1896  (Laws  1896, 
c.  908),  SI  132,  140,  157,  are  to  be  deemed  a  continuation  of  the  prior  law, 
notwlQistandlng  its  formal  repeal,  and  to  have  been  in  force  continuously 
from  the  time  the  Tax  Law  of  1896  took  effect 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  ||  246,  248,  249; 
Dec.  Dig.  8  170.»1. 

2.  Taxation  (J  745*) — ^Tax  Titles — Canceixation  of  Sales — Constrdction 

or  Statute. 

Tax  Law  1896  (Laws  1896,  c.  908)  {  140,  re-euacted  in  Tax  Law  1909- 
(Consol.  Laws  1909,  c.  60)  {  140,  authorizing  the  cancellation  of  tax  salen- 
and  the  refund  of  the  purchase  price,  where  such  sale  Is  Invalid  or  inef- 
fectual to  pass  title,  is  prospective  in  its  language,  and  has  no  retrospec- 
tive application. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  \  746.*] 

3.  Taxation  (8  745*) — Tax  Titles — Effect  of  Deeds — Consteuction  of  Stat- 

ute. 

The  provision  of  Tax  Law  1896  (Laws  1896,  e.  908)  8  132,  re-enacted 
in  Tax  Law  1909  (Consol.  Laws  1009,  c.  60)  8  132,  regarding  the  effect 
to  be  given  tax  deeds,  certificates,  etc.,  theretofore  executed,  is  wholly 
retrospective,  but  the  provision  as  to  cancellation  of  tax  sales  held  prior 
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or  subsequent  to  its  enactment  is  prospectlTe,  as  well  as  retrospective,  in 
its  operation. 
[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  {  745.*] 

i  Taxation  (|  T70%*) — Tax  Titles — Cancellation — Statdtk. 

Under  Tax  Law  1896  (Laws  1896,  c.  908)  i  140,  re-enacted  in  Tax  Law 
1909  (Consol.  Laws  1909,  c.  60)  !  140,  authorizing  the  cancellation  of  tax 
sales  on  certain  grounds  upon  application  by  the  owner,  or  any  person  in 
interest  "at  the  time  of  the  tax  sale,"  neither  the  successor  of  the  owner 
nor  of  the  purchaser  may  apply  for  a  cancellation. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  {  1539 ;  Dec.  Dig. 
8  770%.»] 
9.  Taxation  ({  770%*) — Tax  Titles — Cancellation — Statutes. 

Under  Tax  Law  of  1896  (Laws  1896,  c.  908)  S  140,  re-enacted  In  the 
Tax  Law  of  1909  (Consol.  Laws  1909,  c.  60)  |  140,  authorizing  the  cancel- 
lation of  tax  sales  on  certain  grounds  upon  application  "by  the  owner  at 
the  time  of  the  tax  sale,"  parties  to  whom  the  owner  subsequently  quit- 
claimed the  property  could  not,  by  Joining  him  with  them  in  their  applica- 
tion, have  the  sale  canceled,  since  the  statute  contemplates  an  applica- 
tion by  an  owner  who  has  retained  some  interest  In  the  property. 

[Ed.  Not*,— For  other  cases,  see  Taxation,  Cent  Dig.  {  1539 ;  Dec;  Dig. 
I  770%.»] 

&  Taxation  (|  770%*) — Tax  Titles— Cancellation — Statdtbs. 

Tax  Law  1896  (Laws  1896,  c.  908)  {  132,  re-enacted  in  Tax  Law  1909 
(Consol.  Laws  1909,  c.  60)  {  132,  authorizing  application  to  cancel  a  tax 
sale  within  a  certain  time,  is  a  statute  of  limitations,  but  the  bar  of  the 
statute  need  not  be  alleged  in  order  to  defeat  an  application  to  the  county 
treasurer  for  the  cancellation  of  a  tax  sale  after  the  prescribed  time, 
since  the  treasurer  is  not  a  court  and  the  rule  that  a  statute  of  limita- 
tions must  be  pleaded  to  defeat  a  court's  Jurisdiction  does  not  apply. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  1 1539;  Dec.  Dig. 
I  770%.*] 

7.  OmcEBs  (S  107*) — PowEBS — ^Exebcise  of  Judicial  Powekb. 

Where  an  adminlstratiTe  oflBcer  Is  clothed  by  statute  with  Judicial  or 
quasi  judicial  powers,  such  powers  can  be  exercised  only  in  the  manner 
and  under  the  circumstances  prescribed  by  the  statute,  and  any  attempted 
exercise  thereof,  in  any  other  manner  or  under  different  circumstances. 
Is  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec.  Dig.  |  107.*] 

8.  Taxation  (I  770%*) — ^Tax  Titles — Cancellation — Statutes. 

Under  Tax  Law  1896  (Laws  1896,  c.  908)  §  132,  re-enacted  in  Tax  Law 
1909  (Consol.  Laws  1909,  c.  60)  $  132,  authorizing  appUcation  for  the  can- 
cellation of  a  tax  sale  within  a  certain  time,  the  county  treasurer  was 
without  Jurisdiction  to  cancel  a  tax  sale  upon  an  application  filed  after 
the  prescribed  time. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  |  1539 ;  Dec.  Dig. 

|Tro%.*i 

Action  in  ejectment  by  David  Bandler  against  John  R.  Hill  and  an- 
otlier.   Judgment  for  defendants. 

Charles  H.  Stoll,  of  Richmond  Hill,  for  plaintiff. 
Maxson  &  Jones,  of  Hempstead  (Henry  L.  Maxson,  of  Hempstead, 
of  counsel),  for  defendants. 

BENEDICT,  J.  This  is  an  action  in  ejectment  to  recover  two  lots 
of  land  situated  in  the  town  of  North  Hempstead,  Nassau  county. 
TrisJ  by  jury  was  waived,  and  the  case  was  submitted  to  the  court 
upon  an  agreed  statement  of  facts  and  testimony  taken  on  the  trial. 

'For  other  cmMi  ■••  ma*  topic  A  i  numbbb  In  Doo.  ft  Am.  Digs.  1S07  to  data,  ft  Rap'r  Index** 
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The  facts  set  forth  in  such  statement,  briefly  recited,  are  as  follows : 
On  or  about  December  17, 1912,  Charles  L.  Sicardi  and  Henry  F.  Koch 
and  their  wives  quitclaimed  the  premises  in  question,  with  other  prop- 
erty, to  one  Bessie  F.  Goetschius  for  an  "alleged"  consideration  of  $10 
by  deed  recorded  February  8,  1913.  On  June  16,  1913,  said  Bessie  F. 
Goetschius  purported  to  convey  said  premises,  with  other  property,  to 
the  plaintiff,  by  deed  recorded  June  26,  1913.  The  consideration  for 
this  conveyance  was  $3,000,  but  it  does  not  appear  how  much  "other 
property"  was  included  in  the  conveyance,  so  that  there  is  no  means 
of  estimating  how  much  plaintiff  paid  for  the  premises  involved  in 
this  action.  In  December,  1902,  the  county  treasurer  of  Nassau  coun- 
ty sold  the  two  lots  in  question  separately  to  John  G.  Kusch  for  the  un- 
paid taxes  of  1898,  1899,  and  1900,  and  later  executed  to  him  tax 
deeds  for  the  same,  which  were  recorded  October  23,  1905.  Subse- 
quently, and  on  February  6,  1911,  said  Kusch  conveyed  to  the  defend- 
ant John  R.  Hill  one  of  said  lots,  and  on  October  3,  1911,  Kusch  con- 
veyed to  the  defendant  Edith  H.  Hill  the  other  lot.  The  deeds  for 
both  of  these  conveyances  were  recorded  July  30,  1913.  The  actual 
consideration  in  each  case  was  $125.  About  February  8,  1913,  sub- 
sequent to  the  conveyance  from  Sicardi  and  Koch  to  Goetschius,  but 
before  the  conveyance  from  Goetschius  to  the  plaintiff,  Sicardi,  Koch, 
and  Goetschius  united  in  presenting  a  petition  to  the  then  county  treas- 
urer of  Nassau  county  to  cancel  the  tax  sale  of  said  lots,  alleging  that 
Sicardi  and  Koch  had  owned  the  said  premises  and  other  property  from 
1892  until  December  17,  1912,  the  date  of  the  conveyance  to  Goet- 
schius, and  that  they  had  never  resided  either  in  Queens  county  or 
Nassau  county.  The  county  treasurer  appointed  k  commissioner  to 
take  proof  of  the  invalidity  of  the  tax  deeds  and  the  assessments  and 
sales  on  which  they  were  based,  and  upon  his  report  the  county  treas- 
urer made  an  order  on  May  19,  1913,  canceling  the  said  deeds  and  tax 
sales  upon  the  following  grounds : 

"That  the  assessments  for  1898,  1899,  and  1900  [of  the  property  Involved 
In  said  application,  I  assume]  are  not  set  out  In  a  separate  part  of  the  assess- 
ment rolls  for  said  years,  for  the  listing  of  property  of  nonresidents ;  that  the 
quantity  of  land  assessed  Is  not  set  down  In  the  column  provided  for  the  same 
and  for  such  purpose  In  the  assessment  rolls;  that  said  assessment  was 
assessed  against  individuals  In  some  cases,  and  not  assessed  as  nonresident 
laud,  the  same  being  commingled  with  resident  property;  that  the  warrant 
attached  to  the  assessment  rolls  for  said  years  of  1898, 18^,  and  1900  had  the 
seals  of  the  board  of  supervisors  attached." 

At  the  time  of  the  commencement  of  such  proceeding  before  the 
county  treasurer,  the  tax  deeds  to  Kusch  had  been  recorded  more  than 
seven  years ;  and  the  time  to  redeem  said  lots  from  the  tax  sales  ex- 
pired in  December,  1903,  more  than  nine  years  prior  to  such  applica- 
tion. In  the  view  which  I  take  of  the  case  the  testimony  given  on  the 
trial,  relating  chiefly  to  certain  improvements  on  the  premises,  is  un- 
important.   The  statement  of  facts  concludes  as  follows : 

"It  Is  farther  stipulated  that  if  the  county  treasurer  had  no  Jurisdiction 
over  the  said  proceedings  instituted  before  him,  and  if  his  order  made  thereia 
was  void  and  of  no  force  and  effect,  then  the  defendants  are  vested  with  ti- 
tle to  said  premises,  and  if  said  county  treasurer  bad  Jurisdiction  over  sale* 
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proceedings  and  his  order  made  tbereln  is  Talld  and  of  fall  force  and  effect, 
then  the  plalntlfl  Is  vested  with  title  to  said  premises" 

There  is  therefore  but  one  question  for  the  court  to  determine,  and 
I  have  accordingly  not  considered  the  question  whether  or  not  the  con- 
veyance to  plaintiff  is  void  as  champertous,  nor  have  I  considered 
whether  or  not  plaintiff  is  entitled  to  succeed  in  this  action  on  account 
of  defects  in  defendants'  tax  titles,  irrespective  of  the  proceedings  be- 
fore the  county  treasurer. 

[1-3]  The  Tax  Law  of  1896  (Laws  of  1896,  c  908)  contained  two 
sections  authorizing  the  Comptroller  of  tiie  state  in  certain  cases  to  can- 
cel tax  sales.    The  first  of  these  (section  132)  reads  as  follows : 

"Effect  of  Former  Deeds — Every  snch  conveyance  (referring  to  conveyances 
authorized  by  section  131)  heretofore  executed  by  the  Comptroller,  county 
treasurer  or  county  judge  and  all  conveyances  of  the  same  lands  by  his  grau- 
tee  or  grantees  tbereln  named,  which  have  for  two  years  been  recorded  lu  the 
office  of  the  clerk  of  the  county  In  which  the  lands  conveyed  thereby  are  lo- 
cated, and  all  outstanding  certificates  of  a  tax  sale  heretofore  held  by  the 
Comptroller,  that  shall  have  remained  in'  force  for  two  years  after  the  last 
day  allowed  by  law  for  redemption  from  such  sale,  shall  be  conclusive  evi- 
dence that  the  sale  and  proceedings  prior  thereto,  from  and  Including  the 
assessment  of  the  lands,  and  all  notices  required  by  law  to  be  given  previous 
to  the  exidration  of  the  time  allowed  for  redemption,  were  regular  and  were 
regularly  given,  published  and  served  according  to  the  provisions  of  aU  laws 
directing  and  requiring  the  same  or  in  any  manner  relating  thereto,  but  all 
soch  conveyances  and  certificates,  and  the  taxes  and  tax  sales  on  which  they 
are  based,  shall  be  subject  to  cancellation,  by  reason  of  the  payment  of  such 
taxes,  or  by  reason  of  the  levying  of  such  taxes  by  a  town  or  ward  having  no 
legal  right  to  assess  the  land  on  which  they  are  laid,  or  by  reason  of  any  de- 
fect in  the  proceedings  affecting  the  jurisdiction  upon  constltatlonal  grounds, 
OD  direct  application  to  the  Comptroller,  or  In  an  action  brought  before  a  com- 
petent court  therefor ;  provided,  however,  that  such  application  shall  be  made, 
or  Boch  action  brought,  in  the  case  of  all  sales  held  prior  to  the  year  eighteen 
hnndred  and  nlnety-flve,  within  one  year  from  the  passage  of  this  act;  and 
in  the  case  of  the  sale  of  eighteen  hundred  and  ninety-five  and  of  all  sales 
hereafter  held,  that  such  application  shall  be  made,  or  such  action  brought, 
within  five  years  from  the  expiration  of  the  period  allowed  by  law  for  the  re- 
demption of  lands  sold  at  the  particular  sale  sought  to  be  canceled." 

Section  140,  the  other  section  above  referred  to,  reads  as  follows : 

"Cancellation  of  Sales. — ^The  Comptroller  shall  not  convey  any  lands  sold 
for  taxes  if  he  shall  discover  before  the  conveyance  that  the  sale  was  for  any 
cause  invalid  or  ineffectual  to  give  title  to  the  lands  sold ;  bat  be  shall  can- 
cel the  sale  and  forthwith  cause  the  purchase  money  and  interest  thereon  to 
be  refunded  out  of  the  state  treasury  to  the  purchaser,  his  representatives  or 
assigns.  If  the  error  originated  with  the  county  or  town  o£Bcer8  the  sum  paid 
shall  be  a  charge  against  the  county  from  which  the  tax  was  returned,  and 
the  board  of  supervisors  thereof  shall  cause  the  same  to  be  assessed,  levied 
and  collected  and  paid  into  the  state  treasury.  If  he  shall  not  discover  that 
the  sale  was  Invalid  until  after  a  conveyance  of  the  lands  sold  shall  have 
.  been  executed  he  shall,  on  appUcation  of  any  person  having  any  Interest 
therdn  at  the  time  of  the  sale,  on  receiving  proof  thereof,  cancel  the  sale,  re- 
fund out  of  the  state  treasury  to  the  purchaser,  his  representatives  or  assigns, 
the  pnrChase  money  and  interest  thereon,  and  recharge  the  county  from  which 
the  tax  was  returned  vrtth  the  amount  of  purchase  money  and  Interest  from 
the  time  of  sale,  which  the  county  shall  cause  to  be  levied  and  paid  into  the 
rtate  treasury.  On  any  such  application  the  Comptroller  may  appoint  a  com- 
odssioner  with  like  powers  and  duties  as  in  the  case  of  an  application  for 
redemption;  provided,  however,  that  in  any  county  which  does  not  Include  a 
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portion  of  the  forest  preserve,  sadi  application  for  cancellation  may  also  be 
made  by  the  owner  of  the  lands  at  the  time  of  tbe  tax  sale." 

These  provisions  were  by  section  157  of  the  same  act  made  applica- 
ble to  sales  made  by  a  county  treasurer,  and  the  county  treasurer  was 
in  such  cases  invested  with  the  same  powers  as  the  Comptroller.  Sec- 
tions 132,  140,  and  157  of  the  Tax  Law  of  1896  have  been  substantially 
re-enacted  in  the  Tax'  Law  of  1909  (Laws  of  1909,  c.  62,  §§  132,  140, 
158);  and  hence,  notwithstanding  the  formal  repeal  of  the  former  tax 
law  by  the  latter,  the  provisions  of  those  sections  must  be  deemed  to 
have  been  continuously  in  force  since  the  Tax  Law  of  1896  took  effect 
(June  15,  1896),  and  to  speak  from  that  time,  or  from  the  time  when 
that  act  became  a  law  (May  27,  1896),  at  least  so  far  as  the  matters  in- 
volved in  the  present  action,  which  have  all  transpired  since  1896,  are 
concerned  (Gen.  Construction  Law,  §  95;  People  ex  rel.  Donegan  v. 
Dooling,  141  App.  Div.  31,  32,  125  N.  Y.  Supp.  783).  The  purpose 
and  intent  of  sections  132  and  140  is  not  entirely  plain.  Section  140 
seems  to  be  prospective  in  its  language,  and  there  is  nothing  requiring 
a  retrospective  construction  to  be  given  it.  Section  132,  on  the  other 
hand,  would  appear  to  be  wholly  retrospective  were  it  not  for  the  use 
of  the  word  "hereafter"  in  the  last  clause,  which  indicates  that  the 
words  "all  such  conveyances"  in  the  clause  beginning  "but  all  such 
conveyances  and  certificates  and  the  taxes  and  tax  sales  on  which  they 
are  based  shall  be  subject  to  cancellation,"  etc.,  refer  back  to  section 
131  and  the  conveyances  therein  provided  for,  rather  than  to  "every 
such  conveyance  heretofore  executed,"  etc.,  at  the  beginning  of  section 
132.  Thus  section  132,  so  far  as  it  provides  for  an  application  to  the 
Comptroller  for  the  cancellation  of  a  tax  sale,  is  prospective  as  well 
as  retrospective,  and  it  is  apparent  that  sections  132  and  140  to  some 
extent  overlap. 

[4,  5]  The  application  made  by  Sicardi,  Koch,  and  Goetschius  for 
the  cancellation  of  the  tax  sales  in  question  herein  is  stated  in  the 
agreed  statement  of  facts  to  have  been  made  under  section  140,  and  this 
is  obvious  also  from  the  procedure  followed.  It  will  therefore  be  perti- 
nent first  to  inquire  whether  the  county  treasurer  had  jurisdiction  un- 
der that  section  to  entertain  the  application  and  make  the  order  which 
he  did  make.  The  plaintiff  must  rely  wholly  on  the  last  clause  of  the 
section,  which  was  added  in  1896 ;  for  the  section  as  it  read  previous  to 
that  addition  was  held  to  authorize  an  application  for  the  cancellation 
of  a  tax  sale  only  by  the  purchaser  and  not  by  the  owner  (People  ex 
rel.  Wright  v.  Chapin,  104  N.  Y.  369,  5  N.  E.  64,  11  N.  E.  383;  Os- 
trander  v.  Darling,  127  N.  Y.  70,  27  N.  E.  353;  People  ex  rel.  Hamil- 
ton Park  Co.  v.  Wemple,  139  N.  Y.  240,  34  N.  E.  883 ;  People  ex  rel. 
Witte  v.  Roberts,  144  N.  Y.  234,  39  N.  E.  85;  People  ex  rel.  Millard 
V.  Roberts,  151  N.  Y.  540,  45  N.  E.  941 ;  People  ex  rel.  Staples  v. 
Sohmer,  206  N.  Y.  42,  99  N.  E.  156.  The  owner  who  is  permitted  to 
make  the  application  under  the  added  clause  is  "the  owner  of  the 
lands  at  the  time  of  the  tax  sale."  Such  an  application  may  not  be 
made  either  by  the  successor  in  interest  of  the  purchaser  or  by  the  suc- 
cessor in  interest  of  the  owner  in  those  cases  where  the  owner  may  ap- 
ply.   See  Report  of  Attorney  General,  1911,  vol.  2,  pp.  185-189. 
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There  is  no  proof  before  me  as  to  who  was  the  owner  at  the  time 
of  the  tax  sale ;  except  the  statement  in  the  agreed  statement  of  facts 
that  the  petition  in  the  proceeding  before  the  county  treasurer  alleged 
that  Sicardi  and  Koch  owned  the  premises  from  1892  until  December 
17,  1912.  Prior  to  the  application  they  had  sold  the  property  to  Goet- . 
chius,  and  they  were  evidently  joined  in  the  petition  in  the  attempt  to 
comply  with  the  provision  of  section  140,  above  quoted.  In  my  opin- 
ion, however,  section  140  contemplates  an  application  by  one  who  was 
the  owner  of  the  premises  at  the  time  of  the  sale,  and  who  still  con- 
tinues to  be  such  owner,  or  at  least  has  some  interest  in  the  cancella- 
tion of  the  sale  by  reason  of  having  given  covenants  of  the  title  or 
otherwise.  After  a  conveyance  of  all  his  rights  in  the  premises  by  a 
deed  without  covenants  (as  in  the  case  here)  the  owner  at  the  tim^  of 
the  sale  has  no  longer  any  interest  in  the  cancellation  of  the  same, 
and  hence  no  standing  to  make  application  therefor ;  for  the  real  par- 
ty in  interest  on  any  subsequent  application  is  not  the  owner  at  the 
time  of  the  sale,  but  the  owner  at  the  time  of  the  application  in  whose- 
soever name  the  petition  is  made.  To  permit  him  to  apply  in  the 
name  of  his  predecessor  in  title  would  be  for  the  court  to  connive  at  a 
plain  evasion  of  the  statute. 

[I]  I  find  nothing  in  the  recent  case  of  People  ex  rel.  Staples  v. 
Sohmer,  206  N.  Y.  39,  99  N.  E.  156,  inconsistent  with  the  conclusion 
I  have  reached.  In  that  case  the  relators,  who  claimed  as  owners  of 
the  premises,  were  denied  relief  upon  the  ground  that  the  Comptroller 
could  not  cancel  a  tax  sale,  made  prior  to  the  Tax  Law  of  1896,  with- 
out making  the  purchaser  a  party,  for  which  section  140  contained  no 
provision.  I  am  therefore  of  opinion  that  the  county  treasurer  had 
no  jurisdiction  under  section  140  to  set  aside  the  tax  sales  in  ques- 
rion  in  the  case  at  bar.  Did  he,  then,  have  jurisdiction  under  section 
132?  This  question  must  also,  I  think,  be  answered  in  the  negative, 
because  of  the  lapse  of  more  than  five  years  between  the  expiration 
of  the  time  to  redeem  and  the  making  of  the  application.  Meigs  v.  Rob- 
erts, 162  N.  Y.  371,  56  N.  E.  838,  76  Am.  St.  Rep.  322;  Halsted  v 
Silberstein,  196  N.  Y.  1, 89  N.  E.  443 ;  Bryan  v.  McGurk,  200  N.  Y.  332. 
335,  93  N.  E.  989.  As  the  sales  here  involved  took  place  subsequeni 
to  1896,  no  question  as  to  the  effect  of  section  132  of  the  Tax  Law  of 
that  year  as  a  curative  statute  can  arise ;  but  the  section  must  be  con- 
sidered, for  the  purposes  of  the  case  at  bar,  as  a  statute  of  limitations. 
Hence,  under  the  authorities  last  above  cited,  the  question  whether  or 
not  the  defects  for  which  the  county  treasurer  canceled  the  tax  sales 
were  jurisdictional  is  immaterial.  See  also  Wallace  v.  McEchron,  176 
N.  Y.  424,  68  N.  E.  663.  It  is  urged  on  behalf  of  the  plaintiff  that  the 
county  treasurer  is  placed  by  force  of  the  statute  on  an  equal  footing 
with  a  competent  court,  and  hence  that  as  section  132  is  a  statute  of 
limitation,  the  fact  of  the  lapse  of  the  five-year  period  does  not  affect 
that  ofScer's  jurisdiction  to  entertain  the  application  and  make  the  or- 
der canceling  the  sales,  but  constitutes  merely  matter  of  defense. 

[7, 8]  I  cannot  agree  with  the  premise  upon  which  this  conclusion 
is  sought  to  be  founded,  namely,  that  the  county  treasurer  is  invested 
with  the  powers  and  jurisdiction  of  a  court    When  an  administrative 
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official  is  invested  by  statute  with  judicial  or  quasi  judicial  powers 
these  powers  can  be  exercised  only  in  the  manner  and  under  the  cir- 
cumstances prescribed  by  the  statute,  and  any  attempted  exercise  of 
such  powers  in  some  other  manner  or  under  different  circumstances  is 
.  a  nullity. .  Such  an  officer  occupies  a  position  so  different  from  that 
of  a  court  acting  under  its  general  jurisdiction  concerning  matters  com- 
ing within  the  scope  of  that  jurisdiction,  or  even  acting  in  pursuance 
of  a  statutory  jurisdiction,  that  there  can  be  no  proper  comparison  be- 
tween the  two.  It  will  be  noted  that  section  132  provides  that  "all  such 
conveyances  *  *  •  and  the  taxes  and  tax  sales  on  which  they  are 
based,  shall  be  subject  to  cancellation"  by  reason  of  certain  defects 
"on  direct  application  to  the  Comptroller,  or  in  an  action  brought 
before  a  competent  court  therefor."  In  case  of  an  action  brought  in 
a  competent  court,  to  which  the  court  would  require  all  persons  in- 
terested to.be  made  parties,  and  in  which  the  usual  procedure  in  ac- 
tions of  like  nature  would  be  followed,  it  might  very  well  be  urged  that 
the  limitation  of  time  provided  for  in  the  section  would  constitute  mat- 
ter of  defense,  and  would  not  go  to  the  jurisdiction  of  the  court  But 
section  132  makes  no  provision  for  any  method  of  procedure  in  the 
case  of  an  application  to  the  Comptroller  or  the  county  treasurer.  It 
does  not  authorize  him  to  issue  any  process  to  bring  in  the  parties  in- 
terested, nor  to  summon  witnesses,  nor  to  swear  them,  nor  does  it  in- 
vest him  with  any  of  the  incidental  functions  or  powers  which  a  court 
of  law  exercises  in  every  action,  whether  the  jurisdiction  is  inherent 
or  conferred  by  statute,  nor  does  it  provide  him  with  any  of  the  ma- 
chinery so  necessary  to  the  judicial  determination  of  a  controversy  be- 
tween parties.  The  language  of  Judge  Danforth  in  People  ex  rel. 
Wright  v.  Chapin,  supra,  in  relation  to  sections  83-85,  c.  427,  of  the 
Laws  of  1855  (which  subsequently  developed  into  section  140  of  the 
Tax  Law  of  1896  and  of  the  present  law,  above  quoted)  that  the  stat- 
ute "gives  no  process  to  bring  him  [the  purchaser]  in  confers  no  pow- 
er to  compel  witnesses,"  and  that  it  creates  no  court,  provides  for  a 
single  transaction  to  which  the  Comptroller  and  the  purchaser  are 
the  only  parties,"  is  equally  applicable  to  section  132  so  far  as  that  sec- 
tion provides  for  action  by  the  Comptroller  or  county  treasurer.  This 
language  has  been  approved  in  numerous  subsequent  decisions.  See 
cases  cited  supra,  with  People  ex  rel.  Wright  v.  Chapin. 

Although  the  action  of  the  Comptroller  or  county  treasurer  in  set- 
ting aside  a  conveyance  on  application  of  the  owner,  or  taken  in  accord- 
ance with  the  statute,  may  be  binding  on  the  purchaser,  even  without 
notice  or  any  proceedings  judicial  in  their  nature,  where  the  sale  has 
taken  place  since  the  enactment  of  the  statute,  on  the  ground  that  the 
purchaser  takes  his  title  "subject  to  just  such  limitations  and  conditions 
as  the  Legislature  has  prescribed"  (People  ex  rel.  Staples  v.  Sohmer,  206 
N.  Y.  45,  99  N.  E.  156),  nevertheless,  as  the  purchaser  has  no  oppor- 
tunity under  the  statute  to  defend  against  the  application,  it  can  hardly 
be  said  that  the  period  of  limitation  is  matter  of  defense,  but  rather, 
and  for  that  very  reason,  it  would  seem  that  the  provision  for  a  limi- 
tation of  time  was  intended  to  prescribe  a  condition  precedent  to  the 
exercise  of  jurisdiction.    That  the  purchaser  may  in  fact  be  notified 
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and  may  come  in  and  be  heard  on  the  merits  can  make  no  difference  in 
this  respect,  because  such  consent  cannot  confer  on  the  officer  a  juris- 
diction which  the  statute  does  not  confer  on  him.  But  in  the  case  at  bar 
I  find  no  evidence  that  the  purchaser  was  notified  or  did  appear,  al- 
though there  is  a  statement  in  plaintiff's  brief  that  Kusch,  then  record 
owner  of  the  tax  title,  had  notice  and  appeared  before  the  commis- 
sioner appointed  by  the  county  treasurer. 

It  is  also  urged  that  the  five-year  statute  of  limitations  should  have 
been  pleaded — in  the  proceeding  before  the  county  treasurer,  I  assume. 
What  has  already  been  said  is  a  complete  answer  to  that  contention, 
for  the  objection  of  want  of  jurisdiction  of  the  subject-matter  may  be 
raised  at  any  time.  The  invalidity  of  the  order  of  the  county  treas- 
urer, with  the  reason  therefor,  was  set  up  in  the  answer  in  this  action. 
The  provision  of  section  140  relative  to  the  appointment  of  a  com- 
missioner "with  like  powers  and  duties  as  in  case  of  an  application  for 
redemption,"  even  if  applicable  to  a  proceeding  under  section  132, 
does  not  change  the  views  above  expressed.  The  powers  and  duties 
of  such  a  commissioner  are  set  forth  in  section  137  of  the  Tax  Law, 
and  while  they  include  "the  same  power  to  issue  subpoenas  and  pro- 
ceed with  the  examination  of  witnesses  under  oath  as  is  had  by  a 
referee  in  a  court  of  record,"  they  do  not  include  the  power  to  sum- 
mon as  a  party  any  person  having  or  claiming  an  adverse  interest.  No- 
tice to  the  applicant  is  specially  provided  for,  but  not  notice  to  any 
other  person,  and  this  shows  that  section  140  in  its  present  form,  as 
well  as  section  132,  contemplates  an  ex  parte  application  to  which  the 
officer  and  the  applicant  are  the  only  parties.  The  plaintiff  suggests  in 
his  brief  that  section  141,  authorizing  the  Comptroller  (or  county 
treasurer  in  a  proper  case)  to  set  aside  the  cancellation  of  a  tax  sale 
on  certain  grounds,  affords  an  opportunity  for  the  purchaser,  where  a 
sale  has  been  canceled  at  the  instance  of  the  owner,  "to  present  as  arj 
affirmative  defense  the  statutes  of  limitation  contained  in  sections  131 
and  132  of  the  Tax  Law."  Section  141  specifies  four  grounds  for  set- 
ting aside  such  a  cancellation — fraud  or  misrepresentation,  suppres- 
sion of  a  material  fact,  mistake  of  fact,  and  want  of  jurisdiction  or 
legal  right  to  entertain  the  application.  Only  the  last  ground  is  ap- 
plicable to  the  case  at  bar.  Unless,  therefore,  the  lapse  of  over  five 
years  from  the  expiration  of  the  time  for  redemption  goes  to  the  ju- 
risdiction of  the  officer,  the  defendants  could  have  had  no  relief  under 
this  section  on  that  account.  If,  as  I  have  held,  the  lapse  of  time  did 
deprive  the  county  treasurer  of  jurisdiction,  there  is  no  merit  in  the 
contention  that  defendants,  in  order  successfully  to  defend  this  ac- 
tion, ought  first  to  have  applied  to  have  the  cancellation  of  the  tax  sales 
set  aside,  and  this  for  two  reasons :  First,  because  the  parties  have 
stifmlated,  as  above  set  forth,  that  if  the  county  treasurer  did  not  have 
jurisdiction  of  the  proceeding  before  him,  then  defendants  have  title 
to  the  property,  in  which  case  they  are  entitled  to  judgment;  and,  sec- 
ond, because  the  section  does  not  afford  an  exclusive  remedy,  but 
merely  an  additional  remedy  to  a  party  aggrieved  by  a  void  cancellation 
of  a  tax  sale.  It  does  not  deprive  him  of  any  of  his  common-law  rights 
or  remedies.  The  same  argument  applies  to  want  of  jurisdiction  un- 
der section  140,  above  considered. 
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I  hold,  therefore,  that  the  county  treasurer  had  no  jurisdiction  of 
the  application  to  set  aside  the  tax  sales  and  conveyances  in  question  in 
this  action,  and  accordingly,  in  pursuance  of  the  stipulation  of  tiie  par- 
ties, judgment  is  awarded  in  favor  of  the  defendants  dismissing  the 
complaint  upon  the  merits.    Settle  decision  and  judgment  on  notice. 


STEINERT  V,  STEINERT  et  aL 

<Supreme  C!oiirt,  Appellate  Division,  First  Department    February  20,  1914.) 

PEBPETuiTna  ({  6*)  —  Devises — Suspendino  Poweb  of  Alienation  —  Dry 
Trust. 

Where  a  testator  devised  all  of  his  real  and  personal  property  in  trust 
for  the  benefit  of  his  minor  children,  who  were  not  self-supporting,  with 
power  in  his  executors  to  sell  the  same  to  support  the  children,  and  de- 
vised his  insurance  to  his  two  daughters  who  were  not  self-supporting,  the 
devise  to  the  minor  children  is  not  void  as  creating  a  trust  for  their  sup- 
port during  their  entire  lives,  thus  unlawfully  muspending  absolute  imwer 
of  alienation,  but  it  creates  a  mere  dry  or  passive  trust,  and  the  prop- 
erty passes  immediately  to  the  minor  children ;  the  executors  merely  hav- 
ing power  of  sale  to  insure  a  speedy  disposition  If  the  children's  needs 
require    it 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  H  4-47,  4&-63, 
56;  Dec.  Dig.  {  6.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  N.  Steinert,  individually  and  as  executor,  etc., 
against  Eugenie  M.  Steinert,  as  executrix  and  others,  impleaded  with 
Lillian  £.  O'Brien.  From  the  judgment  the  last-named  defendant  ap- 
peals.   Affirmed. 

The  opinion  of  Davis,  J.,  at  Special  Term  is  as  follows : 

Action  by  an  executor  for  the  construction  of  the  last  will  and  testament 
-of  Henry  Steinert  The  testator  died  February  2,  1913,  leaving  him  surviving 
four  sons  and  four  daughters,  all  of  whom  are  of  full  age  except  two  of  the 
sons.  His  estate  consists  of  both  personal  and  real  property.  The  wUl  in 
question  was  dated  and  executed  May  22,  1905.  At  this  time  the  testator's 
children,  Anna  T.,  Walter  G.,  John  F.,  and  Ambrose  M.,  were,  respectively,  14 
years,  12  years,  6  years,  and  Ambrose  almost  21  years.  The  other  four  chil- 
dren were  Eugenie  M.,  Alma  C,  Lillian  O'Brien,  and  Henry  N.,  all  of  full  age. 
Of  the  latter  the  following  were  self-supporting  at  the  time  of  the  execution 
•of  the  vrtll,  to  wit,  Henry  N.,  Ambrose  M.,  and  Lillian  O'Brien.  EMgenie  M. 
and  Alma  C.  were  not  then  self-supporting.  The  testator  dlsi)ose8  of  all  of 
his  property  by  the  first  paragraph  of  his  will  as  follows:  "First  After  my 
lawful  debts  are  paid,  I  give,  bequeath  and  devise  to  my  son  Henry  N.  and 
my  daughter  Eugenie  all  my  real  and  personal  property  which  I  may  be  pos- 
sessed of,  in  trust  for  my  children  Anna,  Walter  and  John,  and  I  do  hereby 
authori^  my  executors  to  sell  my  real  estate  and  stocks  for  the  purpose  of 
maintaining  and  supporting  my  said  children  Anna,  Walter  and  John;  all 
moneys  in  bank  should  also  be  applied  for  said  purpose.  I  bear  the  same 
Affection  towards  all  of  my  children;  my  insurance  is  divided  between  my 
daughters  Eugenie  and  Alma ;  the  children  not  provided  for  herein  is  for  the 
reason  that  they  have  ample  methods  of  maintaining  themselves.  I  devise 
all  my  household  furniture  to  my  daughter  Eugenie.  I  hereby  appoint  my 
son  Henry  N.  and  my  daughter  Eugenie  to  be  executors  of  this  my  last  will 
and  testament  hereby  revoking  all  former  wills."  Considering  the  language 
of  the  will  in  the  light  of  the  circumstances  of  testator's  children  at  the  date 

*For  oUier  casea  see  >ame  topic  *  !  mumbeb  in  Dec.  A  Am.  Dig*.  1907  to  date,  ft  Rep'r  Indezw 
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of  Its  ezecntlon  It  Is  clear  that  the  testator  Intended  to  give  his  property  to 
those  who  were  not  self-supporting.  He  says  "the  children  not  provided  for 
herein  Is  for  the  reason  that  ttiey  have  ample  methods  of  maintaining  them- 
selTea."  And  so  be  gives  his  insurance  to  his  daughters  Eugenie  and  Alma, 
two  of  the  children  not  self-supporting,  and  his  ottier  property  he  leaves  in 
trust  for  his  minor  children,  Anna,  Walter,  and  John.  It  is  contended  that 
the  trust  for  the  minor  children  is  void  as  suspending  unlawfully  the  absolute 
power  of  alienation.  I  think  the  testator  had  no  Intention  to  create  a  trust 
to  support  and  maintain  the  three  children  during  their  respective  lives. 
There  Is  no  language  in  the  will  indicating  the  duration  of  such  a  trust  or  the 
disposition  of  the  property  after  the  termination  of  the  trust  I  am  of  the 
opinion  that  the  provision  is  a  dry  or  passive  trust,  which  is  prohibited  In 
this  state.  It  follows  that  the  testator's  property  passed  directly  to  the  three 
children  Anna  T.,  Walter  G.,  and  John  F.,  and  that  the  executors  simply  had 
a  power  of  sale  to  insure  a  speedy  and  inexpensive  disposition  of  the  prop- 
erty as  the  needs  of  the  children  required  it,  and  that  no  title  vested  in  the 
executors.  Kelley  v.  Hogan,  71  App.  Dlv.  346,  76  N.  Y.  Supp.  5;  Ramsey  v. 
De  Bemer,  66  Hun,  212,  20  N.  Y.  Supp.  143 ;  Treat  v.  Vose,  63  App.  Dlv.  .338, 
71  N.  X.  Supp.  507 ;  Matter  of  De  Hycke,  99  App.  Div.  596,  91  N.  X.  Supp.  159 ; 
Donvan  v.  Van  De  Mark,  78  N.  T.  244 ;  sections  92  and  93,  Real  Property 
Law  (Consol.  Laws,  c.  60).    Judgment  accordingly. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

G.  H.  Gray,  of  New  York  City,  for  appellant. 

J.  H.  Deignan,  of  New  York  City,  for  respondent 

PER  CURIAM.    Judgment  affirmed,  with  costs  on  opinion  of  Da- 
vis, J.,  at  Special  Term.   Order  filed. 


(160  App.  Div.  838) 

BIGUS  V.  LEHIGH  &  WILKES-BARRE  COAL  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    February  27,  1914.) 

1.  Mines  and  VmreaALS  (i  118*)— Injxtbiks  to  Thibd  Pessons — Mink  Fobe- 

UAS. 

Where  an  accident  in  a  mine  was  caused  by  the  negligent  failure  of  a 
worker  in  the  mine  to  give  warning  of  the  approach  of  a  car  by  which 
the  injured  person  was  struck,  the  proximate  cause  of  the  accident  was 
within  the  control  of  the  mining  foreman  employed  under  the  statute, 
requiring  the  employment  of  a  certified  mine  foreman  who  shall  have  con- 
trol of  the  interior  of  the  mine  even  to  the  exclusion  of  the  master,  ex- 
cept as  to  special  duties  of  the  master  which  may  not  be  delegated. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  {  240; 
Det  Mg,  i  11&*] 

2,  IfnrZS  AMD  MlNTBATS  ({  118*)— PKBSONAI.  IMJUBIES — MiNK  FOBEUAN. 

That  a  jperson  injured  from  being  struck  by  a  car  in  a  mine  was  not 
employed  in  the  mine,  but  was  merely  there  seeking  employment,  did  not 
preclude  the  mineowner  from  being  relieved  from  liability  because  the  ac- 
cident was  due  to  negligence  in  respect  to  matters  under  the  control  of  a 
certified  mine  foreman  employed  as  required  by  statute. 

[Ed.  Mote. — ^For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  {  240 ; 
Dec.  Dig.  1 118.«1 

'For  oUier  caaea  se«  same  topio  ft  {  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Trial  Term,  Queens  County. 
\jr^i'^*'°o  ^°^  personal  injuries  by  Mike  Bigus  against  the  Lehigh  & 
Wilkes-Barre  Coal  Company.     From  judgment  dismissing  the  com- 
plamt,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Otto  H.  Droege,  of  New  York  City,  for  appellant. 
Robert  Thome,  of  New  York  City  (Gomer  H.  Rees,  of  New  York 
City,  on  the  brief),  for  respondent 

THOMAS,  J.  Plaintiff,  8%  years  employed  in  coal  mines,  and  for 
three  years  of  the  time  in  defendant's  employment,  interrupted  his 
service  for  a  brief  time,  and  then  entered  defendant's  mine  to  get 
work.  He  rejected  proffered  opportunity,  and,  while  returning, 
stopped  at  a  place  called  a  gangway,  through  which  was  a  car  track, 
and  from  which  one  or  more  chambers  radiated,  through  which  cars 
came.  Upon  request  he  helped  in  the  removal  of  a  car  from  the  gang- 
way, and  then  stepped  back  upon  the  track  therein,  where  he  was  hit 
by  a  miner's  car  moving  upon  such  track.  The  car  was  unlighted,  and 
the  only  lights  were  those  on  the  heads  of  the  miners.  The  oil  in  his 
own  lamp  was  spent.  He  charges  that  no  warning  of  the  coming  of 
the  unattended  car  was  given  by  the  miner  who  started  it  on  its  way, 
or  by  the  boys  who  Qpen  and  shut  intervening  doors  to  let  it  pass. 
The  plaintiff  was  experienced,  and  must  be  deemed  acquainted  with 
the  purposes  of  the  gangway. 

[i]  'The  complaint  was  dismissed  upon  the  ground  that  the  mine 
was  under  the  control  of  a  certified  mine  foreman,  whose  employment 
was  imposed  by  the  state.  His  power  was  as  broad  as  the  statute,  and, 
during  his  retention,  was  beyond  the  interference  of  the  owner  of  the 
mine,  unless  the  incompetency  of  the  mine  foreman  or  his  neglect  was 
directly  brought  to  the  owner's  notice.  The  questions  involved  are 
whether  the  proximate  cause  of  the  accident  was  within  the  control 
of  the  mineowner,  and  whether  the  plaintiff  is  affected  by  the  act. 
The  sway  of  the  mine  foreman,  it  is  inferred,  extends  to  all  functions 
in  operation.  He  rules  in  such  regard  the  interior  of  the  mine,  even 
to  the  exclusion  of  the  master,  except  as  to  special  duties  that  the  law 
places  on  the  master  and  which  may  not  be  delegated.  When,  and 
whither,  cars  shall  run,  under  what  regulations,  signals,  warnings,  or 
discipline,  he  determines,  and  his  authority  is  exclusive.  In  such  case 
the  master,  by  compulsion  of  law  deprived  of  participation  in  opera- 
tion, is  acquitted  of  responsibility.  It  would  be  illogical  and  unjust  to 
confine  the  conduct  of  the  works  to  the  skill  and  discipline  of  a  mine 
foreman  and  to  impute  his  negligence  to  the  owner  constrained  to  sur- 
render authority  to  him. 

I  find  no  decision  of  the  courts  of  Pennsylvania  that  decides  spe- 
cifically that  the  owner  is  absolved  from  liability  for  injury  caused  by 
the  negligent  failure  of  a  worker  in  the  mine  to  give  warning  of  the 
approach  of  the  car,  or  by  negligent  omission  to  furnish  lights,  but 
the  duty  is  so  intimately  interwoven  with  others  in  the  operation  of 
the  mine  that  the  conclusion  is  enforced.    There  are  two  statutes,  one 
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(Act  of  June  2,  1891  [Pennsylvania  Laws,  p.  176])  relating  to  mining 
of  anthracite  coal,  and  one  (Act  of  May  15,  1893  [Pennsylvania  Laws, 
pp.  52,  61])  relating  to  bituminous  coal,  but  the  decisions  falling  un- 
der either  statute  ascribe  similar  power  to  the  mine  foreman,  and  cor- 
respondingly absolve  the  owner  for  any  negligent  act  in  the  conduct 
of  the  mine  falling  under  the  control  of  the  mine  foreman. 

In  Durkin  v.  Kingston  Coal  Co.,  171  Pa.  193,  33  Atl.  237,  29  L.  R. 
A.  806,  50  Am.  St.  Rep.  801,  are  stated  the  reasons  for  exempting  the 
owner.    In  the  opinion  it  said  of  the  statute : 

"Through  It  the  lawmakers  say  to  the  mineowner :  'Tou  cannot  be  trusted 
to  manage  your  own  business.  Left  to  yourself,  you  will  not  properly  care 
for  your  own  employes.  We  will  determine  what  you  shall  do.  In  order  to 
make  it  certain  that  our  directions  are  obeyed,  we  will  set  a  mine  foreman 
over  your  mines,  with  authority  to  direct  the  manner  in  which  your  opera- 
tions shall  be  conducted,  and  what  precautions  shall  be  taken  for  the  safety 
of  your  employes.  You  shall  take  for  this  position  a  man  whom  we  certl^ 
to  as  competent.  You  shall  iwy  him  his  salary.  What  he  orders  done  tn  your 
mines  you  shall  pay  for.' " 

It  was  decided  that  the  owner  was  not  responsible,  notwithstanding 
the  provision  of  the  statute  imposing  liability.  The  case  has  been 
followed  without  interruption  in  decisions,  for  a  review  of  which  I 
recommend  the  opinion  in  Pittsburgh-Buffalo  Co.  v.  Cheko,  204  Fed. 
353,  124  C.  C.  A.  451.  The  authority  of  the  earlier  cases  has  not  been 
diminished  by  decisions  that  there  are  duties  prescribed  by  statute  that 
are  not  delegable  to  the  mine  foreman  (O'Brien  v.  Penna.  Coal  Co., 
237  Pa.  44,  85  Atl.  130),  or  that  the  master  may  be  liable  for  failure 
to  instruct  inexperienced  employes  placed  in  the  mine  (Bogdanovicz 
v.  Susquehanna  Coal  Co.  [1913]  240  Pa.  124,  87  Atl.  295),  or  for  neg- 
ligent acts  or  omissions  by  the  owner  or  his  agent  (Reeder  v.  Lehigh 
Valley  Coal  Co.,  231  Pa.  563,  80  Atl.  1121;  Pauza  v.  Lehigh  Valley 
Coal  Co.,  231  Pa.  577,  80  Atl.  1126.  But  the  primary  decision  is  that 
a  mine  foreman  is  not  the  agent  of  the  owner,  but  is  a  person  whose 
skill  and  capacity  is  certified  by  the  state,  and  of  a  class  from  which 
the  owner  must  choose.  I  make  excerpts  from  expressions  indicating 
the  breadth  of  the  statute : 

"The  duty  of  the  mineowner  Is  to  employ  competent  bosses  or  foremen  to 
direct  his  operations.  When  he  does  this  he  discharges  the  full  measure  of 
bis  duty  to  his  employes,  and  he  Is  not  liable  for  an  injury  arising  from  the 
negligence  of  the  foreman."    Durkin  t.  Kingston  Goal  Co.,  supra. 

"When  the  owner  employs  a  certified  mine  foreman  and  puts  him  In  charge 
of  the  internal  workings  of  the  mine,  he  has  done  all  that  the  law  requires 
him  to  do,  and  he  is  not  required,  through  his  superintendent,  to  inspect  and 
look  after  the  Interior  of  the  mine."  Wolcutt  v.  Erie  Coal  &  Coke  Co.,  226 
I'a.  204,  210,  75  AO.  197,  198. 

"In  other  words,  by  command  of  the  statute,  the  Interior  of  the  mine  is 
taken  out  of  the  possession  and  control  of  the  owner  and  placed  in  charge  of 
a  certified  foreman,  with  whom  the  owner's  superintendent  is  forbidden  to 
Interfere,  and  who  has  power  to  compel  compliance  with  his  directions  so  far 
as  they  relate  to  the  safety  of  the  employes  engaged  in  the  mine."  Dempsey 
T.  Buck  Run  Coal  Co.,  227  Pa.  571,  76  Att.  745. 

"But  it  is  argued  It  was  the  duty  of  the  mine  foreman  to  see  that  the 
trolley  wire  was  maintained  in  good  repair,  and  if  there  was  any  negligence 
In  this  respect  it  was  the  negligence  of  the  mine  foreman,  for  which  appel- 
lant la  not  liable.  It  has  been  held  in  a  long  line  of  cases  that  the  mine- 
owner  Is  not  liable  for  the  negligent  acts  of  a  mine  foreman  committed  la  the 
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discharge  of  duties  imposed  npon  biin  by  law  and  In  and  about  those  work- 
ings over  which  he  exercises  supervision.  From  Lehigh  Valley  Coal  Co.  v. 
Jones,  86  Pa.  432,  and  Durkln  v.  Kingston  Coal  Co,  171  Pa.  193  [33  Aa  237, 
29  L.  R.  A.  808,  50  Am.  St  Hep.  801],  to  Golden  v.  Mount  Jessup  Coal  Co., 
225  Pa.  164  [73  Atl.  1103],  this  rule  has  remained  unbroken."  Beeder  v. 
Coal  Co.,  supra.  The  (HPlnlon  further  says:  "We  see  no  reason  why  the  elec- 
tric hauling  system,  like  all  other  underground  workings,  should  not  be  un- 
der the  supervision  of  the  mine  foreman.  Rule  1,  of  article  12,  of  the  act  of 
1891,  provides  that  the  mine  owner  'shall  place  underground  workings  there- 
of, and  all  that  is  related  to  the  same,  under  the  charge  and  dally  super- 
vision of  a  competent  person,  who  shall  be  called  "mine  foreman." '  Rule  2 
provides  for  the  employment  of  a  sufficient  number  of  competent  assistants 
when  the  mine  foreman  cannot  personally  attend  to  all  of  his  duties.  These 
assistants,  when  so  employed,  are  under  the  control  and  subject  to  the  orders 
of  the  mine  foreman.  Rule  13  makes  it  the  duty  of  the  mine  foreman,  or  his 
assistants  when  so  employed,  to  examine  at  least  once  every  day  all  slopes, 
shafts,  main  roads,  travelingways,  signal  apparatus,  pulleys,  and  timbering 
and  see  that  they  are  in  safe  and  efficient  working  condition.  Clearly,  there- 
fore, the  framers  of  the  statute  had  in  contemplation  that  all  of  the  under- 
ground workings  should  be  in  change  of  the  mine  foreman,  and  the  wisdom 
of  so  providing  Is  not  open  to  doubt  In  dangerous  work  of  this  character  it 
is  a  wise  precaution  to  have  a  competent  mine  foreman  duly  certified  by  the 
commonwealth  with  certain  statutory  duties  to  perform  as  a  protection  to 
the  health  and  safety  of  the  men  thOs  employed,  as  well  as  to  the  property 
of  the  mineowner." 

And  after  discussing  the  effect  of  the  noncompliance  with  the  stat- 
ute in  committing  the  whole  of  the  plant  to  the  mine  foreman,  it  is 
added : 

"We  think  it  would  be  safer  and  wiser  for  all  parties  concerned  If  all  the 
underground  workings  should  be  committed  to  the  care  and  supervision  of 
the  mine  foreman,  and  then  there  would  be  no  division  of  authority." 

In  Hood  V.  Connell  Anthracite  Mining  Co.,  231  Pa.  647,  652,  81 
Atl.  56,  58,  it  is  said : 

"The  character  of  his  duties  as  mine  foreman  is  not  necessarily  changed 
because  he  may  hire  or  discharge  men  working  under  him,  or  suggest  where 
and  in  what  capacity  the  men  shall  work,  or  how  the  entries  shall  be  driven, 
or  the  mines  be  developed.  He  may  do  all  of  these  things  and  still  be  acting 
In  his  capacity  as  mine  foreman.  Indeed,  if  be  Is  a  competent  mine  foreman, 
which  the  law  presumes  him  to  be,  he  Is  better  qualified  to  do  all  of  these- 
things  than  any  one  else.  The  test  is  not  the  particular  acts  he  may  do  in 
connection  with  the  underground  workings,  but  whether  he  has  the  charge, 
control,  and  supervision  of  these  workings  to  the  exclusion  of  any  other  au- 
thority. When  he  has  this  exclusive  supervision  no  one  can  dispute  his  au- 
thority as  mine  foreman,  and  even  the  owner  cannot  Interfere  with  the  per-> 
foruiance  of  his  duties.  It  Is  the  duty  of  the  mine  foreman  to  see  that  all 
the  statutory  requirements  intended  to  safeguard  the  health  and  lives  of  the 
men  are  properly  enforced.  •  •  *  It  sometimes  happens  that  the  mine- 
owner  does  not  commit  the  exclusive  charge  of  the  interior  workings  to  the 
mine  foreman,  but,  acting  through  his  superintendent  undertakes  to  exercise 
authority  over  certain  parts  of  the  interior  workings  without  reference  to  the 
duties  of  the  mine  foreman.  When  this  is  done  the  owner  may  be  held  liable 
for  the  negligent  acts  of  his  superintendent  or  those  acting  under  his  direct 
authority." 

Further  instructive  decision  is  found  in  Rafferty  v.  National  Mining 
Co.,  234  Pa.  66,  82  Atl.  1089 ;  Simmons  v.  Lehigh  Valley  Coal  Co.,. 
240  Pa.  354,  87  Atl.  568.  It  is  unnecessarv  to  follow,  the  decisions. 
The  doctrine  was  reiterated  in  D'Jorko  v.  Berwind- White  Coal  Min- 
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ing  Co.,  231  Pa.  164,  80  Atl.  77,  where  it  was  also  decided  that  the 
Employers'  Liability  Act  of  June  10,  1907  (Pennsylvania  Laws,  p. 
523),  does  not  affect  the  law  as  announced  by  the  decisions  quoted. 

One  Jones  was  called  as  a  witness  for  the  plaintiff,  and,  after  testi- 
fying that  all  the  miners  and  runners  and  other  people  in  the  mine 
were  in  the  employ  of  the  defendant,  who  owned  the  mine,  he  was 
allowed  to  testify  that  he  was  a  certified  miner ;  that  he  employed  the 
man  with  power  to  discharge ;  that  he  had  charge  of  the  operation  of 
the  mine  underground. 

"I  did  have  charge  of  the  operation  of  that  mine  underground.  I  did  have 
full  charge  of  it.  I  did  have  full  and  complete  control  of  it  •  •  •  I  did 
bare  charge  of  the  location  of  tracks  in  the  mine.  I  did  have  charge  of  the- 
rules  and  systems  of  signals  that  existed  in  the  mines.  In  exeTcislng  th» 
functions  which  I  have  Just  described,  no  one  did  exercise  control  over  me." 

Again  he  says: 

"I  can  adopt  any  precautions  that  I  see  fit  in  that  mine  without  regard  to- 
the  wishes  of  the  Wllkes-Barre  Coal  Company,  and  any  system  of  signals 
that  I  desire  I  can  institute,  no  matter  whether  it  u^es  up  all  the  profits  or 
Dot" 

.  The  decisions  have  to  do  with  physical  matters  in  the  mine,  and 
specific  reference  is  not  made  to  warnings,  signals,  and  the  direction 
and  command  of  men,  yet  the  scope  and  power  ascribed  to  the  mine 
foreman  is  such  that  such  duties  must  fall  within  it.  It  is  true  that 
in  Bogdanovicz  v,  Susquehanna  Coal  Co.,  supra,  where  the  duty  of 
instruction  was  involved,  it  is  said  that  the  owner  cap  be  relieved  only 
"by  pointing  to  a  provision  of  the  statute  which  imposes  such  duty  on 
the  mine  foreman  and  relieves  the  owner  or  operator."  But  the  case 
at  bar  falls  within  the  statute  as  construed  by  the  courts  of  the  state. 
[2]  The  next  question  is  whether  the  statute  is  applicable  to  the 
phuntiff,  who  at  the  time  was  not  regularly  working  in  the  mine,  but 
who  went  there  tp  obtain  work.  It  may  be  considered  that  at  the  time 
be  was  hurt  he  was  working  in  the  mine,  but  I  rest  the  conclusion  on 
the  broader  consideration  that  the  statute  affected  the  plaintiff.  As 
stated  in  Pittsburgh-Buffalo  Coal  Co.  v.  Cheko,  204  Fed.  354,  124  C. 
C.  A.  451,  the  object  of  the  act  is  expressed  "in  the  title,  namely,  to 
provide  for  'the  lives,  health,  safety,  and  welfare  of  persons  employed' 
in  bituminous  coal  mines."  It  is  urged  that  the  exemption  of  the 
master  is  based  upon  the  principle  that  the  mine  foreman  is  a  fellow 
servant  of  the  miners,  and  that,  as  the  plaintiff  was  not  a  fellow  serv- 
ant, the  doctrine  is  not  applicable.  It  is  true  that  the  doctrine  of  fel- 
low servant  was  and  is  used  as  a  principle  for  exempting  the  master 
(Lineoski  v.  Susquehanna  Coal  Co.,  157  Pa.  153,  27  Atl.  577),  and  in 
Duricin  v.  Kir^ston  Coal  Co.,  supra,  the  same  consideration  was  ad- 
vanced, but  with  the  introduction  that  "the  same  conclusion  may  be 
reached  by  another  road."  But  in  priority  of  discussion  the  court 
adopted  the  broader  theory  that  under  the  statute  the  foreman  rep- 
resented the  commonwealth  (see  page  201  of  171  Pa.,  page  238  of  33 
Atl.  (29  L.  R.  A.  808,  50  Am.  St.  Rep.  801),  and  not  the  master,  and 
that  larger  consideration  was  entertained  in  the  later  cases  as  a  funda- 
mental reason  for  exempting  the  master.    If,  now,  the  state  through- 
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its  Legislature  takes  the  mine  from  the  control  of  the  owner  and  vests 
it  in  the  mine  foreman  so  exclusively  that  the  master  may  not  inter- 
fere, it  also  prevents  the  master  from  making  any  provision  for  the 
protection  of  men  who,  from  time  to  time,  may  go  into  the  mine  for 
the  purpose  of  seeking  work.  For  the  purpose  of  such  visit  the  whole 
system  for  conducting  the  mine,  commanded  by  the  state,  cannot  be 
recast  and  the  control  taken  from  the  mine  foreman  and  reinvested  in 
the  owner.  The  statute  is  for  the  benefit  of  miners,  but  the  enjoyment 
necessarily  places  the  mine  for  all  purposes,  and  as  to  all  men  visiting 
it,  under  the  dominion  of  the  mine  foreman,  so  far  as  the  statute  im- 
poses duties  upon  him.  Indeed,  the  plaintiff  entered  under  the  aus- 
pices of  the  foreman. 

These  conclusions  lead  to  the  affirmance  of  the  judgment,  with  costs. 
All  concur. 


(160  App.  DlT.  771) 

PEOPLE  ex  reL  EAST  RIVER  TERMINAL  R.  B.  v.  STATE  BOARD  OF  TAX 
COM'RS  (CITY  OF  NEW  YORK,  Interrener). 

(Supreme  Court,  Appellate  Division,  Second  Department    February  27,  1914.) 

1.  Taxation  (|  117*) — Speciai.  Fbanchibe — Dkfbnsks — ^"Land" — ^"Real  Es- 

tate;"— "Real  Pbopebtt" — "Special  Franchise." 

Under  Tax  Law  (Consol.  Laws,  &  60)  f  2,  subd.  S,  declaring  that  the 
terms  "land,  real  estate  and  real  property"  shall  Include  all  surface  or 
elevated  railroads,  including  the  value  of  all  franchises,  or  i)ermlssion  to 
maintain  the  same  on  streets,  and  all  railroad  tracks,  switches,  etc.,  permit- 
ted to  be  laid  in  any  public  road,  and  that  such  franchise  right  or  per- 
mission shall,  for  purposes  of  taxation,  be  known  as  a  "special  franchise," 
a  terminal  company,  maintaining  tracks  upon  public  streets  by  permis- 
sion of  municipal  authorities,  must  be  deemed  to  operate  such  tracks 
solely  by  permission  of  the  public  authorities,  and  hence  is  liable  to  a 
special  franchise  tax. 

[Ed.  Note.-<-For  other  cases,  see  Taxation,  Crait  Dig.  {  214;  Dea  Dig. 
I  117.»] 

2.  Taxation  (|  171%*) — Fbancetise  Tax — Use  of  Stkext — Estopfbu 

A  terminal  company  which  did  not  affirmatively  assent  to  the  conten- 
tion of  city  authorities  that  some  of  the  streets  used  by  it  were  public 
streets,  but  which  acted  as  if  it  acquiesced  in  such  contention  and  under 
the  permission  of  such  authorities,  was  estopped,  for  the  purpose  of  a 
proceeding  to  assess  a  speclal  franchise,  from  claiming  that  they  were 
not  public  streets. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Dec  Dig.  i  171^.*] 

3.  Railboads  (f  79*) — Fbanohise — Fobfeitdbe. 

Whether  a  terminal  company  is  exceeding  its  corporate  powers  in  at- 
tempting to  operate  tracks  through  certain  public  streets  is  a  matter  to 
be  determined  in  an  appropriate  action  by  the  Attorney  Greneral  in  the 
name  of  the  people  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  H  192,  193,  202, 
203;   Dec.  Dig.  S  79.*] 

Appeal  from  Special  Term,  Kings  County. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  the  East  River  Terminal  Railroad,  against  the  State  Board 
of  Tax  Commissioners,  in  which  the  City  of  New  York  intervened 

•For  oUier  cum  see  lome  topic  A  i  numbei  In  Dm.  A  Am.  Dlga.  1M7  to  lUt^  *  Rep'r  ladezos 
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(assessment  of  1910).    From  a  final  order  of  the  Special  Term  (140 
N.  Y.  S.  722)  dismissing  the  writ,  relator  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

H.  B.  Closson,  of  New  York  City  (Jarvis  P.  Carter,  of  New  York 
City,  on  the  brief),  for  appellant. 

Curtis  A.  Peters,  of  New  York  City  (Addison  B.  Scoville  and  Wil- 
liam A.  McQuaid,  both  of  New  York  City,  on  the  brief),  for  respond- 
ents City  of  New  York  and  State  Board  of  Tax  Com'rs. 

BURR,  J.  Prior  to  February  16,  1910,  relator  was  maintaining 
certain  railroad  traces  upon  and  over  certain  streets  in  the  borough 
of  Brooklyn,  and  was  operating  cars  over  the  same  with  steam  as  a 
motive  power.  Seven  of  these  tracks  crossed  Kent  avenue,  between 
North  Third  and  North  Fourth  streets ;  four  of  these  tracks  crossed 
Wythe  avenue,  which  is  the  next  avenue  east  of  and  parallel  to  Kent 
avenue,  and  were  continuations  of  some  of  the  tracks  crossing  Kent 
avenue  to  the  west,  and  one  track  crossed  North  Fourth  street  di- 
agonally between  Kent  and  Wythe  avenues,  this  being  also  a  continu- 
ation of  one  of  the  first  seven  named  tracks.  In  addition  to  these 
12  tracks  relator  was  also  maintaining  tracks  and  operating  cars  over 
the  same  with  steam  as  a  motive  power,  across  Kent  avenue  between 
North  Fifth  and  North  Sixth  streets,  across  Wythe  avenue,  between 
the  same  streets,  and  along  North  Fifth,  North  Sixth,  North  Seventh, 
North  Eighth,  and  North  Ninth  streets  for  a  portion  of  the  distance 
between  the  river  and  Kent  avenue,  and  also  between  Kent  avenue 
and  Wythe  avenue.  It  would  appear  from  the  agreed  statement  of 
facts  herein  that  the  property  bounded  by  North  Third  and  North 
Fourth  streets,  the  East  river,  and  a  line  drawn  parallel  with  Wythe 
avenue  and  more  than  100  feet  easterly  therefrom,  together  with  the 
greater  portion  of  the  property  between  North  Fifth  and  North  Tenth 
streets,  west  of  Kent  avenue,  and  between  that  and  the  East  river, 
as  well  as  a  considerable  portion  of  the  property  between  North  Fifth 
and  North  Sixth  streets,  between  Kent  avenue  and  a  line  drawn  east 
of  Wythe  avenue  and  several  hundred  feet  distant  therefrom  and 
parallel  thereto,  is  owned  or  controlled  by  individuals  or  copartners, 
and  is  used  by  tfaem  or  their  transferees  as  an  extensive  freight  depot 
and  yard,  which  is  almost  entirely  covered  with  tracks  and  switches, 
with  some  of  which  each  of  the  tracks  in  the  streets  last  above  enu- 
merated are  connected,  and  that  from  this  yard  as  a  center  1,500,C)00 
tons  of  freight  are  annually  received  and  distributed. 

In  the  year  1910,  the  State  Board  of  Tax  Commissioners  assessed 
relator  for  a  special  franchise  in  connection  with  constructing,  main- 
taining, and  operating  these  tracks,  and  also  certain  scales  used  in 
connection  therewith,  situated  in  some  of  these  streets,  in  the  sum 
of  ^5,000.  Both  relator  and  respondent  agree  that  the  use  of  the 
railroad  crossings,  hereinbefore  specifically  described  as  the  12  tracks 
betweai  North  Third  and  North  Fourth  streets,  constitute  a  special 
franchise,  subject  to  assessment  for  taxation  at  the  amount  of  $10,- 
200.  Relator  denies  that  it  is  subject  to  assessment  or  tax  as  to  the 
146N.X.S^-8 
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remainder  of  the  tracks  across  or  upon  either  of  the  other  streets,  or 
upon  the  scales,  but  at  the  same  time  it  does  not  dispute  the  amount 
of  the  assessment  fixed  by  the  State  Board  of  Tax  Commissioners,  if 
it  is  liable  to  such  tax.  Relator  was  incorporated  in  November,  1907,. 
under  the  then  existing  Railroad  Law  (General  Laws,  c.  39  [Laws 
of  1890,  c.  565,  §  2]),  for  the  purpose  of  building,  maintaining,  and 
operating  a  steam  railroad,  to  be  operated  as  a  freight  railroad  ex- 
clusively.   Its  route  was  thus  described:    Beginning  at — 

"a  point  on  the  easterly  bank  of  tbe  East  river  between  North  Third  street, 
and  North  Fourth  street  as  its  western  termini  [sic],  running  thence  easterly 
about  one-lialf  mile  to  a  point  eaati  of  Wythe  avenue  between  North  Third, 
and  North  Fourth  streets,  which  said  last  point  will  be  the  eastern  terniiul 
[sic]  of  said  road." 

Thereafter,  and  in  June,  1908,  it  applied  to  the  Public  Service  Com- 
mission of  the  First  Department,  under  section  59  of  the  said  Rail- 
road Law,  and  section  80  of  the  Public  Service  Commission  I_,aw 
(Laws  of  1907,  c.  429),  for  a  certificate  of  public  convenience  and 
a  necessity,  which,  on  December  4,  1908,  was  granted.  In  March, 
1909,  it  obtained  from  the  city  of  New  York,  pursuant  to  the  terms- 
of  a  contract  entered  into  by  it  with  said  city,  bearing  that  date,  and 
which  was  authorized  by  the  Board  of  Estimate  and  Apportionment 
of  said  city,  the  right  and  privilege  to  construct,  maintain,  and  operate 
said  12  railroad  tracks  hereinbefore  described,  and  thereafter,  and  iiL 
June,  1909,  it  obtained  from  the  Public  Service  Commission,  pursu- 
ant to  the  provisions  of  section  53  of  the  Public  Service  Commission 
Law  (supra),  its  permission  to  exercise  the  right  given  to  it  under  said 
contract.  In  the  succeeding  September,  the  Board  of  Estimate  and 
Apportionment  adopted  a  resolution  relative  to  the  tracks  upon  the 
remaining  streets  hereinbefore  described,  asserting  that  such  use  was- 
without  authority,  and  calling  upon  those  who  were  operating  the 
same  to  obtain  legal  right  to  do  so.  It  would  appear  that  the  firm  of 
Havemeyers  &  Elder,  or  those  claiming  under  them,  had  for  several 
years  maintained  this  f  reightyard  and  these  tracks,  and  operated  cars 
over  the  same.  As  to  some  of  these  streets  the  said  firm  contended 
that  they  were  the  owners  of  the  land  within  the  boundaries  thereof, 
and  that  said  streets  between  Kent  avenue  and  the  East  river  had 
never  been  legally  opened,  and  that  as  to  the  other  streets  in  preced- 
ing years  the  board  of  aldermen  of  the  former  city  of  Brooklyn  had 
adopted  resolutions  giving  authority  to  them,  or  those  through  whom' 
they  claimed,  to  construct  such  tracks.  Thereafter  the  corporation 
counsel  of  the  city  advised  the  Board  of  Estimate  and  Apportionment 
that  whether  or  no  all  of  the  streets  had  been  opened  by  legal  special 
proceedings,  they  had  become  public  streets  by  dedication  and  ac- 
ceptance, and  that  the  resolutions  adopted  by  the  board  of  aldermen 
of  the  city  of  Brooklyn  were  wholly  ineffectual  to  confer  any  right 
to  construct  or  maintain  tracks  over  or  upon  such  streets.  Appar- 
ently acquiescing  in  this  contention,  steps  were  then  taken  in  behalf 
of  those  using  said  streets  to  obtain  a  legal  right  to  maintain  such 
tracks  and  operate  cars  over  the  same.  The  East  River  Terminal 
Company,  the  relator  here,  to  whom  the  previous  franchise  had  been. 
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granted,  having  obtained  the  necessary  consents  of  abutting  property 
owners,  filed  a  paper  designated  as  a  certificate  of  extension,  under 
section  90  of  the  Railroad  Law,  in  which  it  designated,  as  extensions 
of  its  then  existing  and  operated  railroad,  such  portions  of  the  tracks 
used  in  connection  with  those  tracks  in  the  f  reightyard  above  described 
as  lay  within  the  boundaries  of  the  several  streets  north  of  North 
Fourth  street.  Asserting  the  fact  of  the  filing  of  such  certificate  of 
extension,  it  then  applied  to  the  Board  of  Estimate  and  Apportionment 
for  authority  to  maintain  and  operate  tracks  in  said  streets  as  said 
tracks  were  then  constructed  (with  some  slight  changes,  here  unim- 
portant), and  such  consent  was  granted,  and  the  mayor  was  authorized 
in  behalf  of  the  city  of  New  York  to  execute  a  contract  with  rela- 
tor, similar  in  form  to  that  which  was  executed  with  reference  to  each 
of  the  12  tracks  between  North  Third  and  North  Fourth  streets,  and 
thereupon  each  of  the  resolutions  theretofore  adopted  by  the  board 
of  aldermen  of  the  city  of  Brooklyn,  purporting  to  confer  authority 
to  maintain  such  tracks,  was  by  resolution  of  the  said  Board  of 
Estimate  and  Apportionment  expressly  rescinded.  Pursuant  to  such 
authority,  on  December  27,  1909,  relator  and  the  city  of  New  York 
executed  said  contract,  and  by  it  the  former  was  given  authority  to 
construct  and  maintain  said  tracks  and  operate  cars  over  the  same, 
upon  certain  terms  and  conditions,  and  upon  the  payment  of  certain 
specified  sums,  which  terms  and  conditions  relator  accepted  and  agreed 
to  perform,  and  which  payments  it  agreed  to  make.  Up  to  the  time 
when  the  tax  for  the  special  franchise  for  the  year  1910  was  imposed, 
no  application  had  been  made  to  the  Public  Service  Commission  for 
a  certificate  of  public  convenience  and  a  necessity.  Subsequently,  and 
in  August,  1911,  such  application  was  made  upon  a  petition  by  relator, 
addressed  to  it,  alleging  that  it  had  procured  from  the  city  of  New 
York  a  consent  or  "franchise  to  construct,  maintain  and  operate  a 
steam  railroad  in  the  streets  and  avenues  hereinafter  mentioned,"  and 
then  follows  a  specification  of  the  streets  and  avenues  referred  to  in 
said  contract  and  in  its  certificate  of  extension  of  route.  This  peti- 
tion omitted  to  state  any  proceedings  on  the  part  of  the  relator  to 
file  the  so-called  certificate  of  extension,  or  to  procure  by  such  filing 
a  right  from  the  state  to  construct  and  maintain  said  tracks.  The 
Public  Service  Commission  called  attention  to  such  omission,  and  sug- 
gested the  amendment  of  the  petition.  It  does  not  appear  that  any- 
thing further  has  been  done  in  connection  with  the  procuring  of  such 
certificate.  Although  relator  is  still  maintaining  and  operating  a  rail- 
road over  and  through  such  streets,  it  now  contends  that  its  so-called 
certificate  of  extension,  filed  in  the  autumn  of  1909,  purporting  to 
amend  its  charter,  is  inoperative  and  void :  First,  because  the  right  to 
file  such  certificate  of  extension  is  given  only  to  street  surface  rail- 
roads, and  not  to  a  steam  road  (Railroad  Law,  §§  90,  91);  second, 
that  when  the  route  or  main  line  of  a  railroad  is  less  than  two  blocks 
in  length,  the  construction  of  additional  tracks  paralleling  the  main 
road,  at  the  lateral  distance  of  one,  two,  three,  four,  or  five  blocks 
iram  such  main  road,  each  nearly  as  extensive  as  the  main  road  itself, 
^ther  of  which  can  be  said  to  be  an  appendage  of  the  others  nor 
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connected  with  each  other,  nor  with  the  main  road,  cannot  be  "such 
additions,  betterments  and  facilities  as  may  be  necessary  or  conven- 
ient for  the  better  management,  maintenance  or  operation"  of  the 
original  railroad  (Railroad  Law,  supra,  §  7,  as  amended  Laws  of  1905, 
c.  727) ;  third,  that  as  the  contract  of  December  27,  1909,  contained 
a  provision  that  it  should  not  limit  the  present  or  future  jurisdiction 
of  the  Public  Service  Commission,  and  was  upon  the  further  and  ex- 
press condition  that  the  provisions  of  the  Railroad  Law  pertaining 
thereto  should  be  strictly  complied  with,  in  the  absence  of  a  certificate 
from  the  Public  Service  Commission  the  relator  cannot  be  said  to  have 
secured  any  such  right  to  operate  its  railroad  in  said  streets  as  sub- 
jects it  to  a  tax  for  a  special  franchise. 

We  believe  none  of  these  contentions  to  be  well  made.  Whether 
relator's  original  certificate  of  incorporation  has  been  properly 
amended,  whether  these  additional  tracks  may  be  said  to  be  better- 
ments and  facilities  necessary  or  convenient  for  the  management, 
maintenance,  and  operation  of  its  original  railroad,  and  whether  the 
consent  given  by  the  city  of  New  York  is  complete  or  imperfect  until 
the  Public  Service  Commission  has  also  acted,  we  need  not  now  deter- 
mine. 

[1-3]  The  terms  "land,"  "real  estate,"  and  "real  property,"  as  used 
in  the  Tax  Law,  include,  among  other  things — 

"all  surface,  underground  or  elevated  railroads,  including  the  value  of  all 
franchises,  rights  or  permitsion  to  construct,  maintain  or  operate  the  same 
in,  under,  above,  on  or  through,  streets,  highways  or  public  places;  all  rail- 
road structures,  sub!«tructures  and  superstrtfctures,  tracks  and  the  iron  there- 
on; branches,  switches  and  other  fixtures  permitted  or  authorized  to  be 
made,  laid  or  placed  in,  upon,  above  or  under  any  public  or  private  road, 
street  or  ground.  •  •  •  A  franchise,  right,  authority  or  permitBion  spec- 
ified in  this  subdivision  shall  for  the  purpose  of  taxation  be  known  as  a 
'spedal  franchise.' "  Tax  Law,  Consol.  Laws,  c.  60  (Laws  of  1909,  c.  62)  {  2, 
siibd.  3. 

It  seems  to  be  the  fact  that  the  relator,  when  this  tax  was  imposed, 
was  maintaining  and  operating  over  these  tracks  upon  these  various 
streets,  at  least  by  permission  of  the  municipal  authorities  having  to 
do  with  the  subject-matter,  and  that  this  is  its  only  present  authority 
for  so  doing.  It  asserts  that  it  is  not  a  trespasser.  Then  whence 
comes  its  privilege  in  these  Streets  ?  If  it  did  not  affirmatively  assent 
to  the  contention  of  the  city  authorities  that  the  land  within  the  lines 
of  some  of  the  streets  had  been  dedicated  to  public  use,  and  such  dedi- 
cation accepted,  so  that  they  became  public  streets,  at  least  they  did 
not  assert  or  stand  upon  any  right  to  use  the  same,  independent  of 
their  consent.  It  proceeded  to  act  as  if  it  acquiesced  in  their  conten- 
tion, and  ■  for  the  purposes  of  this  proceeding  it  must  be  deemed 
estopped  from  claiming  that  they  are  not  public  streets.  People  ex 
rel.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Priest,  206  N.  Y.  274,  99  N.  E.  547. 
If  it  did  not  admit  that  the  authority  attempted  to  be  conferred  by  the 
resolutions  of  the  board  of  aldermen  of  the  former  city  of  Brooklyn 
was  valueless,  it  did  not  assert  any  right  thereunder,  or  seek  to  review 
or  control  the  action  of  the  Board  of  Estimate  and  Apportionment  in 
attempting  to  destroy  any  semblance  of  authority  thereunder  by  re- 
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scinding  the  same.  If,  on  the  otfier  hand,  these  resolutions  were  valid, 
these  might  constitute  such  necessary  permission  by  the  public  author- 
ities as  would  make  such  use  of  the  streets  a  special  franchise.  If  re- 
lator is  exceeding  its  corporate  powers  in  attempting  to  maintain  and 
operate  a  railroad  through  these  streets,  that  is  a  matter  to  be  deter- 
mined in  an  appropriate  action,  brought  by  the  Attorney  General  in  the 
name  of  the  people  of  the  state.  City  of  New  York  v.  Bryan,  196  N. 
Y.  158,  89  N.  E.  467.  So  long  as  this  color  of  authority  exists,  and 
the  privileges  attempted  to  be  conferred  thereby  are  not  withdrawn, 
and  so  long  as  relator  does  not  remove  its  tracks  and  cease  to  operate 
its  railroad  upon  these  streets,  but  insists  upon  so  doing,  it  must  be 
deemed  to  so  operate  solely  by  favor  of  the  public  authorities  and  by 
reason  of  their  permission,  and  not  by  reason  of  any  estate  or  interest 
in  the  land  itself  over  which  it  is  operating  its  road,  or  with  any  other 
right  as  its  basis.  People  ex  rel.  Met.  St.  Ry.  Co.  v.  Tax  Com'rs,  174 
N.  Y.  417,  67  N.  E.  69,  63  L.  R.  A.  884,  105  Am.  St  Rep.  674.  In 
so  doing  it  avails  itself  of  a  privilege  to  do  something  in  the  public 
streets  and  places  not  permitted  to  citizens  generally,  and  this  not  by 
virtue  of  any  independent  right  or  authority  in  the  matter  (People  ex 
rel.  Long  Island  R.  R.  Co.  v.  Tax  Com'rs,  148  App.  Div.  751,  133  N. 
Y.  Supp.  348,  affirmed  on  opinion  below,  207  N.  Y.  683,  101  N.  E. 
1117;  People  ex  rel.  R.  R.  Co.  v.  Tax  Com'rs,  203  N.  Y.  119,  96  N.  E. 
435;  People  ex  rel.  N.  Y.  C.  R.  R.  Co.  v.  Woodbury,  203  N.  Y.  167, 
96  N.  E.  431.  In  People  ex  rel,  Retsof  Mining  Co.  v,  Triest,  75  App. 
Div.  131,  77  N.  Y.  Supp.  382,  affirmed  175  N.  Y.  511,  67  N.  E.  1088), 
relator  had  no  colorable  right  or  permission  to  use  the  public  streets 
from  any  governmental  or  political  body  having  authority  in  proper 
cases  to  grant  such  right ;  and  in  People  ex  rel.  Abraham  v.  Perley, 
67  Misc.  Rep.  471,  123  N.  Y.  Supp.  436,  affirmed  143  App.  Div.  915, 
127  N.  Y.  Supp.  1137,  and  202  N.  Y.  620,  96  N.  E.  1125,  the  privilege 
there  conferred  was  conferred  for  private  purposes,  upon  individuals, 
and  not  for  any  public  use  upon  a  public  service  corporation. 

We  think  that  the  order  made  in  this  case  was  right,  and  that  it 
should  be  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


FITZSIMMONS  V.  NEW  TOKK  STATE  ATHLETIC  COMMISSION  et  al. 

(Supreme  Coart,  Special  Term,  New  York  County.    January  27,  1914.) 

L  iHJTTNcnoir  (|  76*) — OmoiAii  Acre — ^DsTEsiaNATioir  of  Athlktio  Comas- 

UOR. 

The  determination  whether  a  prize  fighter  who  applied  to  the  State 
Athletic  Commission  for  permission  to  engage  In  a  boxing  contest  was 
capable  of  safely  competing  In  snch  contest  because  of  his  age,  physical 
condition,  etc..  was  primarily  for  the  State  Athletic  Commission  rather 
than  for  a  court  of  equity,  in  a  suit  to  enjoin  the  enforcement  of  the  or- 
der of  the  Commission  prohibiting  the  contest 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  If  143. 144.  160 : 
Dec.  Dig.  i  75.*]  »         ~,       , 
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2.  Pbize  FioHTiire  (i  1*) — Offensxs — "Pbizx  FiaHniro." 

The  offense  of  prize  fighting  was  not  known  at  common  law,  though 
person?  engaged  In  such  contest  were  answerable  for  assault  and  battery, 
breach  of  the  peace  or  riot;  "prize  fighting"  being  defined  as  the  act  of 
fighting  for  a  prize  or  boxing  in  public  for  a  reward  or  wager. 

[Ed.  Note. — For  other  cases,  see  Prize  Fighting,  Cent  Dig.  |  1;   Dec. 
Dig.  f  l.» 
For  other  definitions,  see  Words  and  Phrases,  roL  6,  pp.  5614,  5616.] 

3.  CoNsmunoiTAi.  Law  ({  274*)  —  Dub  Psocxss  of  Law — Defbivation  of 

LIBXBTT.' 

Laws  1911,  fc  779,  creating  the  State  Athletic  Commission  and  author- 
izing It  to  regulate  boxing  contests,  is  a  lawful  exercise  of  the  police 
power,  so  that  a  pugilist,  prohibited  by  the  Commission  from  taking  part 
In  a  boxing  contest,  cannot  claim  that  he  was  thereby  deprived  of  his 
'liberty"  without  due  process  of  law,  U  the  Commission  did  not  abuse 
Its  discretion  in  its  ruling. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig,  i  728; 
Dec  Dig.  I  274.»] 

4.  C0NSTITT7TI0NAL  Law  ({  266*)— Dux  Pbocess  OF  LAW — ^Depbitation  of 

"LiBEETT." 

The  word  "liberty"  as  used  in  the  state  and  federal  Constitatlons  means. 
In  a  negative  sense,  freedom  from  restraint  but  (n  a  positive  sense,  it  in- 
volves the  idea  of  freedom  secured  by  the  Imposition  of  restraint  and  it 
is  In  this  positive  sense  that  the  state,  in  the  exercise  of  its  police  pow- 
ers, promotes  the  freedom  of  all  by  the  Imposition  upon  particular  per- 
sons of  restraints  which  are  deemed  necessary  for  the  general  welfare. 

[Ed.  Note. — For  other  cases,  see  Constitational  Law,  Cent  Dig.  Si  746- 
761 ;   Dec.  Dig.  f  255.* 

For  other  definitions,  see  Words  and  Phrases,  voL  6,  pp.  4126-4130;  vol. 
8,  pp.  7705,  7706.] 

5.  CONBIITUnONAI.  Law  ({  120*) — IlIFAIBiaCNT  OF  CONTBAOT. 

If  an  order  of  the  State  Athletic  Commission,  prohibiting  a  prize  fighter 
from  taking  part  in  a  boxing  contest  under  the  auspices  of  an  athletic 
club.  Is  a  lawful  exercise  of  the  Commission's  discretion,  it  cannot  l>e 
claimed  that  the  order  is  not  valid  on  the  ground  that  it  impairs  a  con- 
tract by  the  pugilist  with  the  athletic  club  for  holding  the  contest ;  since 
if  prize  fighting  is  prohibited  by  law,  an  agreement  to  engage  in  a  prize 
fight  is  Illegal. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  H  279- 
285,  292;   Dec.  Dig.  |  120.*] 

6.  Theaters  and  Sbows  (§  1*) — Regulation  bt  Atkletio  Couuission — Va- 

UDITT  QF  DXCfblON. 

Laws  1911,  c.  779,  created  the  New  York  State  Athletic  Commission, 
and  section  3  vested  in  it  the  sole  discretion  and  control  over  all  boxing 
exhibitions,  and  provided  that  no  such  exhibitions  should  be  held  except 
by  its  authority,  and  that  It  should  Issue  licenses  to  associations  under 
the  auspices  of  which  such  contests  are  held,  which  shall  be  revocable 
upon  Its  order.  Pursuant  to  such  authority,  the  Commission  adopted  roles 
providing  that  In  all  boxing  exhibitions,  contestants,  etc.,  should  be  un- 
der Its  control,  and  that  any  association  which  violated  such  rule  should 
forfeit  Its  license.  Eeld,  that  In  absence  of  a  showing  that  the  Commis- 
sion was  actuated  by  Improper  motive,  the  court  would  not  interfere  with 
the  exercise  of  Its  discretion  in  prohibiting  a  prize  fighter  who  was  61 
years  of  age  from  engaging  In  a  boxing  contest  on  the  ground  that  be- 
cause of  his  age  and  physical  condition,  he  was  not  qualified  to  take  part 
in  such  contest ;    the  order  having  been  made  upon  the  advice  of  a  com- 

•For  other  cases  tee  same  topic  A  i  NnxBBB  fti  Deo.  ft  Am.  Digs.  U07  to  date,  *  Rep'r  Indexes 
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petent  pbyslclaii  tbat  it  would  be  dangerous  to  permit  blm  to  take  port  la 
the  contest 

[Ed.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent  Dig.  I  1; 
Dec.  Dig.  {  L*] 

Action  by  Robert  Fitzsimmons  against  the  New  York  State  Athletic 
Commission  and  others.  On  motion  for  injunction  pendente  lite.  Mo- 
tion denied. 

Motion  for  an  injunction  pendente  lite  in  an  action  in  which  plain- 
tiflf  seeks  to  restrain  defendants  from  enforcing  an  order  addressed  to 
the  Atlantic  Garden  Athletic  Club,  prohibiting  it  from  allowing  plain- 
tiff to  engage  in  a  boxing  contest  under  its  auspices. 

George  C.  Norton,  of  New  York  City  (Sam  L.  Cohen,  of  New  York 
City,  of  counsel),  for  the  motion. 

Thomas  Carmody,  Atty.  Gen.  (William  A.  McQuaid,  Deputy  Atty. 
Gen.,  of  counsel),  opposed. 

SEABURY,  J.  This  is  an  application  for  an  injunction  pendente 
lite  in  an  action  in  which  the  plaintiff  seeks  to  have  the  defendants  re- 
strained from  enforcing  a  certain  alleged  order  addressed  to  the  At- 
lantic Garden  Athletic  Club,  prohibiting  it  from  allowing  the  plaintiff 
to  engage  in  a  boxing  contest  under  its  auspices.  The  papers  now 
before  the  court  show  that  the  plaintiff  has  engaged  in  the  vocation  of 
boxing  for  the  greater  part  of  his  life ;  that  he  has  engaged  in  about 
370  ring  contests,  and  has  held  the  title  "champion  of  the  world"  and 
is  now  "the  light  heavyweight  champion  boxer  of  the  world."  The 
affidavits  set  forth  with  great  detail  the  many  boxing  contests  or  prize 
fights  in  which  this  plaintiff  has  engaged  and  a  long  record  of  his 
achievements  in  this  sphere  of  activity.  The  defendants  named  in  the 
complaint  are  the  New  York  State  Athletic  Commission  and  the  in- 
dividual members  who  now  compose  that  Commission.  The  plaintiff 
on  December  24,  1911,  entered  into  a  contract  with  the  Atlantic  Gar- 
den Athletic  Club,  wherein  he  agreed,  in  consideration  of  45  per  cent, 
of  the  gross  receipts  received  by  the  club  from  said  contest,  to  box 
any  person  deemed  suitable  by  the  parties  to  the  contract  The  At- 
lantic Garden  Athletic  Club  has  been  licensed  by  the  defendant  the 
New  York  State  Athletic  Commission  to  hold  boxing  exhibitions,  and 
the  said  defendant  has  served  upon  its  licensee  the  order  against  which 
this  plaintiff  complains.     The  order  of  the  defendant  is  as  follows: 

"December  30,  1913.  Atlantic  Garden  Athletic  Club,  50-52  Bowery.  New 
tork  City.  The  State  Athletic  Commission,  after  discussing  the  question  of 
Bob  Fitzsimmons  appearing,  in  its  various  angles,  have  decided  unanimously 
it  la  for  the  best  interests  of  the  boxing  game  that  he  should  not  be  per- 
mitted to  box  in  this  state,  and  I  have  been  instructed  by  the  Commission  to 
write  and  Inform  you  of  their  decision  prohibiting  Bob  Fitzsimmons  from 
boxing  In  this  state,  and  hereby  advise  you  to  that  effect  Yours  very  truly, 
Charles  J.  Harvey,  Secretary." 

[1]  The  affidavits  submitted  on  behalf  of  the  defendants  show  that 
the  plaintiff  is  51  years  of  age,  and  that  in  the  opinion  of  the  members 
of  the  Commission  and  of  the  physician  whom  they  consulted  the 
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plaintiff  is  incapacitated,  by  reason  of  his  age  and  physical  condition, 
from  competing  in  a  boxing  contest.  These  allegations  as  to  the  plain- 
tiff's physical  condition  are  controverted  by  the  plaintiff,  and  by  the 
evidence  of  physicians  who  have  examined  him.  The  issue  of  fact 
thus  created  is  primarily  for  the  determination  of  the  State  Athletic 
Commission  rather  than  a  court  of  equity.  The  plaintiff  asserts  that 
said  order  deprives  him  of  his  right  to  pursue  a  lawful  calling  without 
"due  process  of  law,"  and  deprives  him  of  his  "liberty"  as  that  term 
is  used  in  the  fourteenth  amendment  to  the  federal  Constitution ;  that 
it  impairs  the  obligations  of  the  plaintiff's  contract  with  the' Atlantic 
Garden  Athletic  Club,  and  that  it  is  in  excess  of  the  jurisdiction  con- 
ferred by  law  upon  the  New  York  State  Athletic  Commission.  It  is 
necessary  to  determine  whether  these  claims  have  merit.  The  first 
contention  urged  that  the  order  of  the  defendants  deprives  the  plain- 
tiff of  his  right  to  pursue  a  lawful  calling  without  "due  process  of 
law,"  and  deprives  him  of  his  "liberty"  as  that  term  is  used  in  the 
fourteenth  amendment  to  the  federal  Constitution,  is  the  plea  which 
is  so  frequently  urged  against  every  police  regulation  which  either  our 
state  or  federal  goveniment  attempts  to  enforce. 

[2]  The  specific  offense  of  prize  fighting  was  unknown  to  the  com- 
mon law  (Sullivan  v.  State,  67  Miss.  346,  7  South.  275),  although  those 
engaged  in  such  a  contest  were  answerable  for  assault  and  battery, 
breach  of  the  peace  or  riot,  dependent  upon  the  circumstances  of  the 
case.  Prize  fighting  has  been  defined  as  the  act  of  fighting  for  a  prize, 
or  boxing  in  public  for  a  reward  or  wager.  Several  of  the  states  have 
either  prohibited  prize  fighting  altogether,  or  strictly  prescribed  the 
conditions  under  which  such  contests  can  be  conducted.  In  this  state 
the  Legislature,  in  creating  the  New  York  State  Athletic  Commis- 
sion, has  attempted  to  legalize  boxing  when  conducted  under  the  juris- 
diction of  the  State  Athletic  Commission.  Confronted  with  the  ques- 
tion as  to  whether  it  should  prohibit  prize  fighting  or  sparring  alto- 
gether, or  leave  such  contests  unaffected  by  legislation,  the  lawmaking 
body  of  this  state  has  adopted  a  middle  course,  and  has  legalized  box- 
ing when  conducted  under  state  control.  Two  main  purposes  have 
prompted  such  legislation :  First,  the  desire  to  prevent  as  far  as  pos- 
sible certain  brutal  and  degrading  features  which  have  in  the  past 
sometimes  attended  such  contests,  and,  second,  to  promote  and  protect 
such  contests  when  conducted  within  the  legitimate  limits  of  a  sport 
To  achieve  those  purposes  the  state  has  created  the  Athletic  Commis- 
sion and  authorized  that  Commission  to  prescribe  stringent  rules  gov- 
erning the  conditions  under  which  such  contests  can  be  held.  Section 
1710  of  the  penal  law  (Consol.  Laws,  c.  40)  of  this  state  makes  prize 
fighting  and  sparring  a  crime,  but  section  12  of  the  act,  creating  the 
defendants  the  New  York  State  Athletic  Commission,  excepts  from 
the  operation  of  the  penal  law  boxing  contests  conducted  by  clubs  li- 
censed by  the  defendants  the  New  York  State  Athletic  Commission. 
Reading  these  two  statutes  together,  it  is  apparent  that  the  vocation  of 
prize  fighting  or  sparring  is  an  occupation  subject  to  governmental 
control.  While  the  prohibition  contained  in  the  penal  law  against  such 
contests  does  imdoubtedly  impair  the  liberty  of  those  who  desire  to 
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pursue  such  a  vocation,  it  does  so  'only  in  the  sense  that  other  provi- 
sions of  the  penal  law  restrain  persons  from  the  exercise  of  a  liberty 
which  is  deemed  harmful  to  the  community. 

[8]  A  glance  at  the  penal  law  of  the  state  will  reveal  a  variety  of 
occupations  and  activities  in  which  the  citizen  is  denied  the  right  to 
exercise  his  liberty.  No  matter  how  comprehensive  and  dastic  the 
provisions  of  the  fourteenth  amendment  of  the  federal  Constitution 
may  have  been  held  to  be,  these  provisions  do  not  protect  those  liberties 
which  civilized  states  regard  as  properly  subject  to  regulation  by  its 
penal  law.  Whenever  the  state  declares  that  certain  acts  theretofore 
l^al  shall  constitute  a  crime,  it  removes  such  act  from  the  free  field 
and  brings  it  within  the  law.  The  effect  of  such  a  law  is  to  restrict 
the  liberty  of  those  who  desire  to  perform  such  acts,  but  if  the  law  is 
within  the  police  power  of  the  state  it  cannot  be  held  unconstitutional 
merely  because  it  restricts  the  liberty  of  a  citizen  by  making  unlawful 
acts  which  were  formerly  regarded  as  lawful.  It  is  not  long  ago  that 
the  sale  of  opium  and  cocaine  were  uncontrolled  by  law,  or  that  lot- 
teries were  permitted  and  prize  fighting  and  pugilism  were  not  pro- 
hibited. These  are  examples  of  acts  which,  while  formerly  deemed 
lawful,  are  now  prohibited  by  the  state  in  the  exercise  of  its  police 
power. 

[4]  "Liberty"  is  a  word  with  a  double  meaning.  In  a  negative 
sense  it  means  freedom  from  restraint.  In  a  positive  sense  it  se- 
cures freedom  by  the  imposition  of  restraint.  It  is  in  this  positive 
sense  that  the  state,  in  the  exercise  of  its  police  and  general  welfare 
powers,  promotes  the  freedom  of  all  by  the  imposition  of  such  re- 
straints upon  some  as  are  deemed  necessary  to  secure  the  general  wel- 
fare. In  view  of  the  character  of  the  occupation  in  which  the  plain- 
tiff is  engaged,  he  has  the  right  to  pursue  it  only  in  so  far  as  the  state 
authorizes  him  so  to  do.  The  limitations  imposed  by  the  laws  of  this 
state  upon  the  pursuit  of  this  particular  vocation  renders  it  lawful  only 
when  pursued  imder  the  control  and  jurisdiction  of  the  State  Aliiletic 
Commission.  It  will  be  necessary  to  inquire  as  to  tihe  extent  of  the 
jurisdiction  of  the  State  Athletic  Commission,  in  order  to  determine 
whether  the  order  against  which  the  plaintiff  complains  was  within  its 
lawful  authority. 

[6]  Before  doing  so  it  is  necessary  to  make  brief  reference  to  the 
contention  of  the  plaintiff  that  the  order  of  the  Athletic  Commission 
impairs  the  obligations  of  the  plaintiff's  contract  with  the  Atlantic 
Garden  Athletic  Qub.  In  reference  to  this  contention,  it  is  only  nec- 
essary to  point  out  that  if  the  order  is  a  valid  order,  and  lawfully  pro- 
hibits the  licensee  from  allowing  the  plaintiff  to  engage  in  a  boxing 
contest  under  its  auspices,  the  fact  that  such  order  makes  impossible 
the  carrying  out  of  a  contract  which  the  plaintiff  has  already  made  is 
of  no  legal  significance.  Where  prize  fighting  is  prohibited  by  law  an 
agreement  to  engage  in  a  prize  fight  is  a  conspiracy  to  engage  in  a 
crime,  and  as  such  illegal  and  void.  Seville  v.  State,  49  Ohio  St.  117, 
30  N.  E.  621,  15  L.  R.  A.  516. 

[I]  It  is  necessary  to  determine  the  extent  of  the  authority  which 
the  defendant  Athletic  Commission  possesses  under  the  law  creating  it, 
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in  order  to  ascertain  whether  the  order  against  which  the  plaintiff  com- 
plains is  in  excess  of  its  jurisdiction.  The  New  York  State  Athletic 
Commission  was  created  by  chapter  779  of  the  Laws  of  1911.  That 
act  deiines  the  scope  of  its  authority.  Section  3  of  that  act  vests  in 
the  Commission  the  sole  direction,  management,  control  of  and  juris- 
diction over  all  boxing  and  sparring  matches  and  exhibitions  held 
within  the  state,  and  provides  that  no  boxing  or  sparring  match  or  ex- 
hibition shall  be  held  within  the  state  except  pursuant  to  its  authority. 
It  also  provides  that  the  State  Athletic  Commission  shall  issue  licenses 
to  clubs,  corporations,  or  associations  under  whose  auspices  such  con- 
tests are  held,  and  that  every  license  shall  be  subject  to  such  rules  and 
regulations  as  the  Commission  may  prescribe.  Under  this  act  the  Com- 
mission has  general  authority  over  all  boxing  and  sparring  matches  and 
exhibitions.  To  it  is  committed  "the  sole  direction,  management  and 
control  of  and  jurisdiction  over"  such  contests.  It  is  empowered  to 
make  such  rules  for  the  administration  of  its  duties  not  inconsistent 
with  the  statute  as  it  may  deem  expedient.  Every  license  which  it  issues 
is  subject  to  such  rules  and  regulations  as  it  prescribes.  The  licenses 
issued,  pursuant  to  its  authority,  are  by  their  terms  revocable  upon  the 
order  of  the  Commission.  Pursuant  to  this  ample  authority  the  State 
Athletic  Commission  has  adopted  certain  rules  and  regulations  govern- 
ing such  contests.  Rule  23  in  part  1  of  such  regulations  provides 
that— 

'*in  all  boxing  or  sparring  matches  or  exhibitions,  oonteatantt,  referees,  time- 
keepers, seconds  and  examining  physicians  shall  at  all  times  be  under  the  con- 
trol and  direction  of  the  Commission." 

Rule  26  in  part  2  of  such  regulations  provides  that  any  club,  corpo- 
ration or  association  which  shall  violate  rule  23  of  part  1  of  such  reg- 
ulation shall  forfeit  its  license.  The  provisions  of  the  statute  referred 
to  above,  taken  in  connection  with  the  legislative  purpose  in  creating 
the  New  York  State  Athletic  Commission,  leave  no  doubt  in  my  mind 
that  the  Commission  was  designed  to  impose  such  restrictions  upon  box- 
ing and  sparring  contests  as  would  promote  its  development  as  a  sport, 
while  at  the  same  time  this  control  should  be  so  exercised  that  certain 
brutal  or  dangerous  features  which  have  sometimes  attended  such  con- 
tests should,  as  far  as  possible,  be  done  away  with.  In  the  case  now 
before  the  court  the  order  of  the  defendant  State  Athletic  Commis- 
sion, in  prohibiting  its  licensee,  the  Atlantic  Garden  Athletic  Club, 
from  allowing  the  plaintiff  to  engage  in  such  a  contest  cannot  be  said 
to  be  arbitrary  or  capricious.  That  order  is  based  upon  the  judgment 
of  the  members  of  the  Commission  after  having  taken  the  advice  of  a 
competent  physician,  that  to  allow  the  plaintiff  to  engage  in  such  a 
contest  would  be  to  run  the  risk  of  serious  injury  to  him.  The  risk  to 
the  plaintiff  in  engaging  in  such  a  contest  is  not  a  consideration  purely 
personal  to  him.  In  the  absence  of  proof  that  the  Commission  were 
actuated  by  unworthy  motives,  the  court  should  not  interfere  with  the 
exercise  of  the  discretion  which  the  Legislature  has  directed  it  to  use. 
The  members  of  the  Commission  have  presumably  been  selected  be- 
cause of  their  special  knowledge  as  to  matters  pertaining  to  such  con- 
tests, and  I  know  of  no  reason  why  the  uninstructed  judgment  of  the 
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court  upon  this  subject  should  be  deemed  superior  to  the  judgment  of 
the  Commission. 

I  conclude  that  the  Commission  had  jurisdiction  to  make  the  order 
against  which  the  plaintiff  complains,  and  that,  as  there  is  no  evidence 
tlut  the  Commission  in  making  such  an  order  were  actuated  by  un- 
worthy motives,  or  that  they  have  acted  arbitrarily  or  capriciously, 
there  is  no  ground  for  interference  by  a  court  of  equity  with  the  opera- 
tion of  the  order  of  the  Commission. 

Motion  denied. 


<83  Ml8&  Bep.  4919 

PEOPLE  ex  rel.  JENNY  t.  BROWN,  County  Treasnrer. 

(Supreme  Court,  Special  Term,  Monroe  County.    January,  1914.) 

1.  EXECUTOBS    AKD    ADHINI8TBATOB8    (|    86*) — ESTATE    OF    DKOXASSD    INFAITT— 

PBOCXEDB  or  SAUE— DlBFOSinON— N£CE88ITT  OF  COUBT  Obdeb. 

Where,  in  a  proceeding  In  the  County  Court  for  the  sale  of  an  Infant's 
real  estate,  the  proceeds  are  deposited  with  the  county  treasurer,  an  order 
of  such  court  1b  a  prerequisite  to  the  payment  by  the  county  treasurer 
of  any  portion  of  the  proceeds  to  the  Infant's  administratrix,  though  the 
treasurer  admits  the  infant's  death;  such  order  being  required  by  the 
express  terms  of  Code  Civ.  Proc.  {  7S1,  and  section  2359,  relative  to  the 
proceeds  of  the  sale  of  an  infant's  realty,  not  being  Inconsistent  there- 
with. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §t  323,  359-383;  Dec.  Dig.  i  86.*] 

2.  Hakdakus  (1 10*) — Estate  of  Deceased  Infant— Pbocsedb  of  Sale— Dis- 

position. 

Where  an  infant  dies  after  the  sale  of  his  real  estate  and  deposit  of 
the  proceeds  thereof  with  the  county  treasurer,  and  there  has  been  no 
adjudication  by  the  surrogate  of  the  validity  of  certain  alleged  debts  In 
any  proceeding  in  which  the  Infant's  heirs  were  cited  or  represented,  his 
administratrix's  application  for  a  peremptory  writ  of  mandamus  direct- 
ing the  county  treasurer  to  pay  over  such  proceeds,  with  Interest,  less 
fees,  pursuant  to  an  order  made  by  the  surrogate  under  Code  Civ.  Proc. 
I  2359,  will  be  denied. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  |  37;   Dec.  Dig. 

i  10.*] 

Application  for  mandamus  by  the  People,  on  the  relation  of  Mary 
Jenny,  as  administratrix,  etc.,  against  Charles  J.  Brown,  as  County 
Treasurer,  etc.    Denied. 

Bemhard  &  Truesdale,  of  Rochester,  for  relator. 
George  Y.  Webster,  of  Rochester,  and  Henry  S.  Kahn,  of  Cohoes 
for  respondent 

SUTHERLAND,  J.  The  relator  asks  for  a  peremptory  writ  of 
mandamus  directing  the  county  treasurer  of  Monroe  county  to  pay  over 
to  the  relator,  as  administratrix  of  the  estate  of  a  deceased  infant,  the 
sum  of  ^,920.49,  with  interest,  less  his  fees,  in  conformity  with  the 
directions  of  an  order  made  by  the  surrogate  of  Monroe  county,  under 
section  2359  of  the  Code  of  Civil  Procedure.  The  treasurer  has  de- 
clined to  comply  with  the  surrogate's  order,  upon  the  ground  that  said 
money  was  paid  into  the  County  Court  of  Monroe  county  as  the  pro- 
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ceeds  of  the  sale  of  real  estate  belonging  to  the  infant  in  a  spedal  pro- 
ceeding taken  for  that  purpose  in  the  County  Court,  which  has  juris- 
diction over  the  fund  and  has  made  nd  order  for  the  payment  of  said 
money  or  any  part  thereof  out  of  court,  as  is  required  to  permit  such 
payment  by  section  751  of  the  Code.  The  infant  died  after  the  sale  and 
deposit  of  the  money,  before  attaining  his  majority,  and  the  relator  is 
administratrix  of  his  estate.  Certain  debts  of  the  infant  are  said  to  be 
unpaid,  and  the  object  of  the  surrogate's  order- is  to  equip  the  adminis- 
tratrix with  the  means  of  paying  the  debts.  The  papers  in  the  Sur- 
rogate's Court  state  that  the  debts  amount  to  about  $998,  but  it  does 
not  appear  that  there  has  been  any  adjudication  by  the  sum^ate  as  to 
the  validity  of  the  alleged  debts  in  any  proceeding  in  which  the  heirs  of 
the  infant  were  cited  or  represented. 

[1]  The  treasurer  has  been  advised  by  his  counsel  and  by  the  state 
comptroller  that  an  order  is  necessary  from  the  County  Court  permit- 
ting the  same  to  be  done,  before  the  treasurer  can  properly  pay  over 
the  money  or  any  part  thereof  to  the  administratrix.  On  the  other 
hand,  the  relator  insists  that  upon  the  death  of  the  infant,  his  heirs, 
under  the  statute  of  descent,  became  the  owners  of  said  moneys  subject 
to  claims  thereon  for  debts  and  funeral  expenses  of  the  intestate,  which 
are  only  ascertainable  in  the  Surrogate's  Court,  and  that  the  language 
of  section  2359  is  unqualified,  giving  the  surrogate  absolute  control  of 
the  funds  at  the  present  juncture,  and  that  no  application  to  the  County 
Court  is  necessary. 

Section  2359,  after  declaring  that  the  proceeds  of  the  sale  of  infant's 
real  estate  disposed  of  in  the  special  proceeding  designed  for  that  pur- 
pose in  title  7  of  chapter  17  of  the  Code  shall  be  deemed  real  estate  un- 
til the  infant  arrives  at  full  age,  continues : 

"If  tlie  Infant  should  die  before  arriving  at  full  age,  •  •  •  not  leaving 
sufficient  personal  property  to  pay  funeral  expenses  and  expenses  that  may 
be  necessary  •  •  •  then  •  •  •  i^e  proceeds  are  to  6e  deemed  per- 
Bonal  property  to  tar  as  may  he  necessary  to  pay  the  funeral  and  other  nec- 
essary expenses.  The  proceeds  are  to  te  paid  upon  order  of  the  surrogate's 
court  Or  court  having  jurisdiction  of  the  estate  of  the  deceased,  to  an  admin- 
istrator appointed  by  the  surrogate  to  administer  upon  decedent's  estate,  and 
after  paylnig  all  funeral  expenses  and  expenses  of  administration  and  any  In- 
debtedness, the  remainder,  If  any  there  be,  shall,  upon  the  order  of  the  sur- 
rogate, be  paid  Into  the  bands  of  the  trustee  who  held  the  same,  to  be  dis- 
tributed as  the  law  directs." 

Section  2359,  in  so  far  as  it  directs  the  proceeds  to  be  paid  to  the 
administrator  upon  order  of  the  Surrogate's  Court,  must  be  read  in  con- 
nection with  section  751  of  the  Code  of  Civil  Procedure,  which  says : 

"No  money,  security  or  other  property  which  shall  have  been  placed  in  the 
custody  of  the  court  shall  be  surrendered  without  the  production  of  a  prop- 
erly certified  copy  of  an  order  of  the  court,  in  whose  custody  said  money, 
security  or  other  property  shall  have  been  placed,  duly  made  and  entered, 
directing  such  disposition.  Each  order  must  be  countersigned  by  the  presid- 
ing judge  by  whose  direction  it  is  made." 

This  money  was  placed  in  the  custody  of  the  County  Court  when 
the  sale  took  place,  and  it  seems  to  me  clear  that  an  order  of  the  Coun- 
ty Court  is  prerequisite  to  the  payment  by  the  county  treasurer  of  any 
portion  of  this  fund  to  the  administratrix.   Systematic  and  orderly  pro- 
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cedure,  in  the  nature  of  things,  would  seem  to  require  it  Section  751 
of  the  Code,  in  express  terms,  requires  it,  and  section  2359  is  not  in- 
consistent therewith.  Such  construction  will,  tend  to  keep  the  records 
of  court  funds  complete  and  consistent. 

[I]  This  infant  was  the  ward  of  the  County  Court  with  respect  to 
this  very  fund.  See  section  2360.  An  affirmative  duty  was  placed  by 
law  upon  that  court  to  safeguard  that  fund  until  the  infant's  majority; 
and  while  the  fact  of  the  death  of  this  particular  infant  is  admitted  by 
the  county  treasurer  for  the  purposes  of  this  case,  nevertheless  it  would 
seem  that  the  County  Court  is  bound  by  law  to  be  satisfied  of  the  death 
of  its  ward  in  every  case  before  it  releases  the  custody  of  such  a  fund. 
The  admission  of  the  fact  by  the  treasurer  does  not  dispense  with  the 
necessity  of  a  decision  by  the  County  Court  of  that  essential  fact.  No 
other  court  can  discharge  that  duty  for  the  County  Court.  And  the 
investigation  of  that  fact  might  prove  to  be  of  vital  importance  in  in- 
stances where  the  death  of  3ie  infant  is  a  matter  of  inference  rather 
than  direct  proof.  In  a  doubtful  case,  the  County  Court  might  refuse 
to  find  that  the  infant  is  dead,  although  the  surrogate  had  issued  letters 
upon  his  estate  on  an  ex  parte  application  of  some  one  who  would  be 
entitled  to  be  appointed  administrator  if  the  infant  were  dead.  The  is- 
suing of  letters  of  administration  by  the  surrogate  is  not  conclusive  up- 
on the  County  Court  as  to  the  fact  of  death,  and  the  surrogate  is  with- 
out jurisdiction  in  the  premises  unless  the  infant  is  actually  dead.  Mat- 
ter of  Killan,  172  N.  Y.  547,  65  N.  E.  561,  63  L.  R.  A.  95;  Marks 
v.  Emigrant  Industrial  Sav.  Bank,  122  App.  Div.  661-664,  107  N.  Y. 
Supp.  491 ;  Williams  v.  Post,  158  App.  Div.  818,  143  N.  Y.  Supp. 
1027. 

Therefore  the  application  for  a  peremptory  mandamus  must  be  de- 
nied, and  it  will  not  be  necessary  to  decide  now  the  other  question 
which  was  suggested  on  the  argument,  whether  the  County  Court,  in 
case  it  is  satisfied,  on  an  application  duly  made,  that  its  infant  ward  is 
dead,  can  overrule  the  judgment  of  the  surrogate  as  to  the  amount  of 
money  which  should  be  turned  over  to  the  administrator.  No  costs 
are  allowed. 

Application  denied. 
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(84  Misc.  Rep.  487) 

A.  H.  IVINS  CO.  T.  MARTIN  HOLDING  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    March  6,  1014.) 

Bboksbb  (i  64*) — ^RiQHT  TO  Coioasaions — Cortbaot. 

Purchase  of  land  being  Incomplete  be(»nse  ihe  purchaser's  assignee  of 
nis  contract  was  unwilling  and  unable  to  complete  It,  the  broker,  whose 
contract  with  the  seller  made  closing  a  condition  precedent  to  right  to  a 
commission,  unless  the  seller  defaulted,  cannot  recover  a  commission. 

[Ed.  Notfii — For  other  cases,  see  Brokers,  (3ent  Dig.  |i  07,  97 ;  Dec.  DIg_ 
{  64.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  A.  H.  Ivins  Company  against  the  Martin  Holding  Com- 
pany. From  a  judgment  on  a  verdict  for  plaintiff,  and  from  an  order 
denying  a  motion  to  vacate  the  judgment,  defendant  appeals.  Reversed 
and  dismissed. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

SprouU,  Harmer  &  SprouU,  of  New  York  City  (Gormly  J.  SprouU 
and  Hugh  M.  Harmer,  both  of  New  York  City,  of  counsel),  for  ap- 
pellant. 

Black,  Varian,  Bigelow  &  Somers,  of  New  York  City  (Warren  Bige- 
low,  of  New  York  City,  of  counsel),  for  respondent 

GUY,  J.  This  action  was  brought  to  recover  broker's  commissions 
for  the  sale  of  real  property.  After  the  recovery  of  the  verdict,  plain- 
tiff obtained  an  order  of  the  Supreme  Court  transferring  the  cause  to 
that  court.  He  then  entered  judgment  in  the  Supreme  Court  upon  the 
verdict  for  $2,756.14,  which  judgment  was  vacated  on  the  defendant's 
motion.  Plaintiff  then  moved  to  vacate  the  order  of  removal  and  re- 
mand the  action  to  the  City  Court,  which  motion  was  granted.  Plain- 
tiff thereafter  entered  judgment  upon  the  verdict  in  the  City  Court  for 
$2,(XX)  damages,  besides  costs.  So  long  as  the  order  of  the  Supreme 
Court  vacating  the  order  of  removal  and  remanding  the  cause  to  the 
(I!ity  Court  stands,  the  City  Court  had  jurisdiction  to  entertain  the 
cause  and  enter  judgment  for  whoever  was  entitled  thereto  within  the 
pecuniary  jurisdiction  of  the  City  Court. 

In  Januaty,  1912,  a  contract  of  sale  to  one  Scelsa  was  signed  by  de- 
fendant, whereby  part  of  the  purchase  price  was  the  taking  of  the 
premises  subject  to  a  first  mortgage  of.$190,0(X),  which  became  due 
July  1,  1912,  and  to  a  second  mortgage  for  $25,(XX),  which  the  contract 
stipulated  became  due  on  October  27,  1913.  The  contract  provided 
that  the  seller  agreed  that  plaintiff  brought  about  the  sale,  and  plaintiff 
signed  the  contract  as  evidence  of  its  agreement  that  the  1  per  cent, 
commission  was  to  be  paid  when  the  title  closed  and  not  otherwise,  un- 
less the  title  failed  to  close  through  the  default  of  the  seller.  On  Jan- 
uary 25,  1912,  Scelsa  signed  the  contract  to  a  dummy.  The  second 
mortgage  would  have  become  due  upon  the  calling  of  the  prior  mort- 

*Por  other  cues  see  same  topic  A  i  nuiibbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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gage,  if  that  mortgage  had  been  called  between  July  11  and  October  27, 
1912;  but  this  was  cured  by  the  tender  of  an  extension  of  the  prior 
mortgage  to  October  27,  1912.  To  avoid  litigation  with  an  irresponsi- 
ble dummy  assignee  of  the  contract,  the  deposit  was  returned  by  the 
seller  to  the  assignee  of  the  contract,  who  acknowledged  that  his  ob- 
jections were  all  frivolous  and  that  he  refused  to  close  because  he  con- 
cluded he  did  not  have  an  advantageous  bargain.  Thus  the  sale  was 
lost. 

The  plaintiff  has  failed  to  make  but  a  cause  of  action  based  on  the 
provisions  of  the  contract  of  sale  signed  by  him.  The  contract  made 
closing  a  condition  precedent  unless  the  seller  defaulted.  There  is  no 
evidence  of  default  on  the  part  of  the  seller ;  but  it  is  shown  that  the 
assignee  of  the  contract  was  both  unable  and  unwilling  to  complete 
his  purchase. 

The  judgment  is  reversed,  with  costs,  and  the  complaint  dismissed, 
with  costs.    Appeal  from  order  dismissed,  without  costs.   All  concur. 


(160  App.  Dlv.  778) 

M AT7NE  T.  UNITY  PRESS. 

(Snpreme  Conrt,  Appellate  Division,  Second  Department    February  27,  1914.) 

Mabteb  ahd  Sebvai«t  (I  30*) — Ekplotvent  Contbact— Constbtjction, 

Wbere  a  person  was  employed  as  general  manager  of  a  company  pursu- 
ant to  a  resolution  speclfjring  that  tbe  employment  should  be  for  10  years, 
and  that  In  case  either  party  should  "neglect  or  fall  to  faithfully  and 
truthfully  perform  *  *  *  it  will  cease  to  be  binding  upon  either  party 
'  hereto,"  the  clause  quoted  was  merely  declaratory  of  the  right  of  the 
party  not  in  default,  as  against  the  one  defaulting,  and  did  not  give  the 
employer  the  right  to  arbitrarily  discharge  the  employ^. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |{  3&- 
36;  Dec.  Dig.  |  30.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Oswald  Maune  against  the  Unity  Press.  From  an  order 
directing  judgment  on  the  pleadings  and  dismissing  amended  com- 
plaint, and  from  the  judgment  thereon,  plaintiff  appeals.    Reversed. 

Argued  before  TENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Cromwell  G.  Macy,  of  New  York  City,  for  appellant 
Charles  K.  Allen,  of  New  York  City,  for  respondent 

STAPLETON,  J.  The  appeal  is  from  an  order  directing  a  judg- 
ment on  the  pleadings  in  favor  of  the  defendant,  dismissing  the  plain- 
tiff's amended  complaint  and  the  judgment  entered  thereon.  The 
pleadings  are  an  amended  complaint  and  an  answer.  In  the  state  of 
the  pleadings  the  sufficiency  of  the  amended  complaint  is  the  sole  sub- 
ject of  investigation. 

The  action  is  to  recover  damages  from  an  employer  for  the  wrong- 
ful discharge  of  an  employe,  who  asserts  he  has  a  contract  for  a  fixed 

'For  oUiar  cum  sm  lame  toplo  A  i  kvmbbb  In  Dec.  A  Am.  DIgt.  1907  to  daU,  *  Rep'r  Indexes 
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term,  with  specified  compensation.  In  an  action  brought  to  recover 
for  w^es  due  the  employe  under  that  contract  at  the  time  of  his  dis- 
charge, the  existence  of  a  valid  contract  of  employment  was  judicial- 
ly recognized,  its  provisions  considered,  and  its  effect  determined  so 
far  as  necessary  for  the  disposition  of  that  case  by  this  court.  Maune 
V.  Unity  Press,  139  App,  Div.  740;  124  N.  Y.  Supp.  504;  s.  c,  143  App. 
Div.  94,  127  N.  Y.  Supp.  1002. 

There  is  in  the  complaint  an  allegation  that  the  defendant,  by  its 
proper  officers,  employed  the  plaintiff  pursuant  to  the  following  writ- 
ten resolution: 

"On  motion  duly  adopted  Oswald  Hanne  was  appointed  general  manager 
of  Unity  Press  and  a  contract  authorized  to  be  entered  into  between  Oswald 
Maune  and  Unity  Press  which  should  contain  the  following  conditions.  That 
the  said  Oswald  Maune  shall  agree  to  enter  the  serrlces  of  Unity  Press  <as 
general  manager  and  promise  faithfully,  honestly  and  diligently  to  give  and 
devote  his  time  and  labor  ezclusiTely  to  Unity  Press  for  the  space  of  ten 
years  from  April  19th,  1905.  In  consideration  whereof  the  said  Unity  Press 
shall  agree  to  allow  and  pay  said  Oswald  Maune  at  the  rate  of  one  hundred 
($100)  dollars  per  week  and  payable  as  follows,  to  wit:  Not  more  than  fifty 
($50.00)  dollars  per  week  in  cash;  the  balance  remaining  due  and  unpaid  be- 
ing the  difference  between  the  whole  amount  paid  in  cash  on  account  of 
wages  and  the  total  amount  of  wages  at  one  hundred  ($100)  dollars  per  week 
for  the  number  of  weeks  that  he  shall  have  faithfully  and  truthfully  per- 
formed the  duties  of  manager,  shall  be  paid  by  Issuing  to  him  in  his  name  as 
many  shares  of  the  common  stock  of  the  company  as  the  sum  so  due  and  un- 
paid will  purchase  at  one  hundred  ($100)  dollars  per  share.  The  number  of 
shares  so  Issued  shall  at  no  time  exceed  one  hundred ;  that  U  Oswald  Maune 
or  Unity  Press  refuse,  neglect  or  fall  to  faithfully  and  truthfully  perform 
any  condition  or  conditions  of  this  agreement  that  it  shall  cease  to  be  binding 
upon  edther  party  hereto." 

The  complaint  alleges  faithful  and  full  performance  on  plaintiff's 
part  up  to  the  time  of  discharge,  and  discharge  without  cause  before 
the  expiration  of  the  term  of  employment 

The  dismissal  of  plaintiff's  complaint  is  predicated  upon  the  assump- 
tion that  a  provision  in  the  resolution  had  the  effect  of  making  the 
employment  terminable  at  the  will  of  either  party,  and  that  therefore 
no  breach  is  alleged,  and  no  cause  of  action  is  stated.  These  are  the 
words : 

"That  if  Oswald  Manne  or  Unity  Press  refuse,  neglect  or  fail  to  fiilthfnlly 
and  truthfully  perform  any  condition  or  conditions  of  this  Agreement  that  It 
shall  cease  to  be  binding  upon  either  party  hereto." 

An  indulgence  in  the  assumption  was  doubtless  encouraged  by  the 
following  remark  by  the  writer  of  the  opinion  in  Maune  v.  Unity  Press, 
143  App.  Div.  94,  98,  127  N.  Y.  Supp.  1002,  1005 : 

"The  plaintiff  in  this  case,  relying  upon  the  promise  of  the  defendant  to 
pay  him  $100  per  week,  entered  upon  the  discharge  of  his  duties  and  per- 
formed them  in  good  faith,  so  far  as  the  record  shows,  until  he  was  dis- 
charged from  the  employment,  as  he  might  be  under  the  terms  of  tiiat  agree- 
ment without  liability  probably,  for  it  makes  default  in  either  party  a  con- 
dition on  which  the  contract  may  be  avoided." 

The  statement  was  clearly  unnecessary  to  a  decision  of  that  case, 
and  must  be  considered  as  obiter  dictum. 


Digitized  by 


Google 


Sup.  Ct)  fiTBNAD  r.  WILLIAM  MESSES  CO.  129 

The  literal  meaning  of  fhe  clause  quoted  from  the  complaint,  con- 
sidered apart  from  the  entire  resolution,  would  probably  bear  the  in- 
terpretation placed  upon  it  by  the  learned  court  at  Special  Term.  We 
are,  however,  of  the  opinion  that  a  less  harsh  and  more  reasonable 
construction  of  that  clause,  and  one  more  likely  to  give  effect  to  the 
intent  of  the  parties,  is  to  read  it  rather  as  declaratory  of  the  right 
of  the  party  not  in  default  as  against  the  one  defaulting  than  destruc- 
tive of  the  fixed  term  which  the  parties  by  precise  words  exactly  pre- 
scribed. 

It  is  unlikely  that  parties  should,  in  words  clearly  expressive  of  a 
design  to  fix  a  long  term  of  employment  and  service,  agree  in  the  same 
instrument  to  make  it  terminable  at  the  will  of  either.  Such  a  design 
should  not  be  frustrated  by  giving  a  strict  and  rigid  meaning  to  gen- 
eral words  or  expressions  without  regard  to  the  context,  the  pur- 
poses expressed,  and  the  inherent  nature  of  the  contract,  particularly 
at  the  instance  of  the  author  of  the  instrument  responsible  for  lan- 
guage wholly  its  own.  Gillet  v.  Bank  of  America,  160  N.  Y.  549,  55 
N.  E.  292.    I  advise  a  reversal. 

Judgment  and  order  reversed,  with  costs,  and  motion  for  judgment 
on  the  pleadings  denied,  with  $10  costs.    All  concur. 


STRNAD  ▼.  WILLIAM  MESSEB  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    March  S,  1914.) 

1.  Master  and  Skbtart  (i  332*) — ^Injuries  to  Thibd  Pxbsons — Questions 

rOB   JtTBT. 

Evidence  that  defendant  was  the  contractor  In  charge  of  all  the  plumb- 
ing work  In  a  building  In  course  of  construction  and  that  a  workman,  who 
sawed  off  a  piece  of  wood  and  permitted  it  to  fall  and  strike  plaintiff,  was 
seen  doing  work  In  the  nature  of  plumbing  work  upon  such  building,  made 
a  question  for  the  jury  as  to  whether  he  was  defendant's  employe. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  |f  1274- 
1277;   Dec  Dig.  |  332.*] 

2.  Keolioence  (1 122*) — CoNTBiBtncoBT  Negligence — Bubden  of  Pboof. 

In  an  action  for  Injuries  to  an  infant  struck  while  playing  in  the  yard 
in  the  rear  of  the  tenement  house  In  which  she  lived  by  a  piece  of  wood 
which  fell  from  an  adjoining  building,  where  there  was  evidence  that 
the  house  opened  into  the  yard,  that  the  children  residing  therein  were  ac- 
customed to  play  there,  and  no  suggestion  that  the  yard  was  owned  by 
defendant  or  the  person  who  employed  him,  it  was  Immaterial  who  owned 
it,  and  a  dismissal  because  plaintiff  had  not  proved  the  title  to  the  yard, 
or  shown  that  she  was  not  a  trespasser,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Ne^gence,  Cent  Dig.  ii  221-223,  229- 
234;    Dec.  Dig.  i  122.*] 

S.  MAsm  AiTD  Servant  d  332*) — Injuries  to  Third  Person — Quksiions  tor 

JUBT. 

Whether  It  was  negligence  for  a  workman  on  a  building  to  drop  a  piece 
of  wood  into  an  adjoining  yard  where  children  were  at  play  was  a  ques- 
tion for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ||  12T4> 
1277;  Dee.  Dig,  f  332.*] 

*7or  oOier  casM  •••  lain*  tople  A  i  mntaui  In  Dae.  A  Am.  DIgi.  ItOT  t»  dattk  A  lUp'r  Indexss 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Sophia  Stmad  by  her  guardian  ad  litem,  Anna  Stmad, 
against  the  William  Messer  Company.  From  a  judgment  dismissing 
the  complaint,  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

See,  also,  142  N.  Y.  Supp.  314. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Otto  H.  Droege,  of  New  York  City,  for  appellant. 
James  B.  Henney,  of  New  York  City  (Floyd  K.  Diefendorf,  of  New 
York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  This  cause  has  been  three  times  tried.  The  plain- 
tiff, an  infant,  while  playing  in  the  yard  in  the  rear  of  the  house  where 
she  lived,  was  struck  by  a  piece  of  wood  which  fell  from  an  adjoinuig 
building.  Several  contractors  were  engaged  with  their  workmen  in 
constructing  the  adjoining  building  at  the  time  of  the  accident.  The 
judgment  recovered  in  favor  of  tihe  plaintiff  upon  the  first  trial  was 
reversed  because  the  charge  of  the  court  withdrew  from  the  jury  the 
issue  of  contributory  negligence,  and  instructed  the  jury  that  the  fact 
that  the  defendant  was  charged  with  negligence  required  the  defendant 
to  explain  the  occurrence.  137  N.  Y.  Supp.  914.  Upon  the  second 
trial  the  court  dismissed  the  complaint,  and  upon  appeal  the  judgment 
was  reversed  and  a  new  trial  ordered.  142  N.  Y.  Supp.  314.  Upon 
the  last  trial  the  complaint  was  again  dismissed,  and  from  the  judg- 
ment entered  upon  such  dismissal  the  plaintiff  appeals  to  this  court 

The  case  presented  three  issues  of  fact:  First,  whether  the  piece 
of  wood  was  dropped  by  an  employe  of  the  defendant ;  second,  if  so, 
whether  such  act  on  the  part  of  the  defendant's  employe  constituted 
negligence ;  and,  third,  whether  the  plaintiff  was  guilty  of  contributory 
negligence.  These  questions  were  obviously  for  the  jury,  and  that 
fact  was  plainly  intimated  in  the  two  opinions  of  this  court  rendered 
upon  the  former  appeals. 

[1]  It  appeared  from  the  evidence  that  the  defendant  was  the  con- 
tractor in  charge  of  all  the  plumbing  work  upon  the  building  then  be- 
ing constructed.  A  workman  on  the  top  floor  of  that  building  rested 
a  piece  of  wood  upon  the  window  sill,  and  sawed  off  a  part  of  it,  and 
the  piece  sawed  off  fell  and  struck  the  plaintiff.  It  also  appeared  in 
evidence  that  the  workman  who  sawed  off  the  piece  of  wood  that  fell 
and  struck  the  plaintiff  was  seen  doing  work  in  the  nature  of  plumb- 
ing work  upon  the  building.  This  evidence,  while  not  strong,  was 
sufficient  to  carry  the  issue  to  the  jury  whether  the  workman  who  al- 
lowed the  wood  to  fall  was  an  employe  of  the  defendant. 

[2,  3]  The  learned  court  below  dismissed  the  complaint  upon  the 
theory  that  the  plaintiff  failed  to  prove  whether  or  not  she  was  a  tres- 
passer in  the  yard.  There  was  no  evidence  in  the  case  to  show  that 
the  plaintiff  was  a  trespasser,  and  the  assumption  was  unjustified.  The 
plaintiff  was  a  dweller  in  a  tenement  house  known  as  Nio.  1442  Ave- 
nue A.  She  was  playing  with  another  child  in  the  yard  in  the  rear  of 
this  tenemeot.    In  dismissing  the  complaint,  the  court  said: 
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"There  la  do  evidence  before  the  conrt  aa  to  who  was  In  possession  or  con- 
trol  of  the  property  between  the  tenement  honse,  where  the  infant  plaintiff 
resided,  and  the  bnllding  in  course  of  construction.  •  •  •  The  burden  is 
upon  the  plaintiff  to  sattsfy  the  court,  by  evidence,  that  the  plaintiff  was  not 
a  trespasser,  and  that  the  plaintiff  was  upon  the  property  where  abe  bad  a 
right  to  be.  There  is  no  evidence  upon  that  point,  except  the  mere  state- 
ment that  she  was  In  her  own  yard'  which,  under  the  circumstances  as 
developed  in  this  case,  is  a  mere  conclusion  of  law.  It  was  easily  susceptible 
of  proof  aa'  to  who  had  title  to  the  property  upon  which  this  accident  oc- 
curred, and,  upon  the  failure  of  counsel  to  produce  that  proof,  the  court  is 
anable  to  determine  whether  the  plaintiff  was  where  she  had  a  right  to  be, 
or  whether  ahe  was  a  mere  licensee,  or  trespasser;  If  she  was  a  mere  licensee, 
or  trespasser,  there  la  no  evidence  here  of  willful  or  wanton  negligence." 

The  evidence  established  that  the  yard  in  which  the  plaintiff  was 
injured  was  adjacent  to  the  tenement  house,  and  that  the  house  opened 
into  the  yard,  and  that  the  children  who  resided  in  the  house  were  ac- 
customed to  play  in  the  yard.  It  was  entirely  immaterial  who  owned 
the  yard.  There  is  no  suggestion  that  it  was  owned  by  the  person  who 
employed  the  defendant  Children  were  playing  in  the  yard  at  the  time 
of  the  acddeot,  and  it  was  for  the  jury  to  determine,  under  these  cir- 
cumstances, whether  it  was  negligent  for  the  defendant's  workman  to 
drop  the  piece  of  wood  which  struck  the  plaintiff.  The  plaintiff  was 
under  no  obligation  to  prove  the  title  to  the  yard.  No  one  claims,  and 
it  was  not  suggested  by  the  proof,  that  the  plaintiff  trespassed  upon 
the  property  of  the  defendant.  The  whole  subject  was  irrelevant  to 
the  issues,  and  the  assumption  that  the  plaintiff  may  have  been  a  tres- 
passer was  gratuitous. 

It  seems  to  us  that  the  issues  involved  in  this  case  are  simple ;  and, 
in  view  of  the  necessity  for  ordering  a  new  trial,  we  have  discussed 
the  case  thus  extensively  in  the  hope  that  these  issues  enumerated  above 
may  be  submitted  to  a  jury,  and  a  jury  be  permitted  to  pass  upon 
diese  questions  of  fact 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event   All  concur. 
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(84  Misc.  Rep.  412) 

MILLEB  V.  SAMSON. 

(Supreme  Court,  Appellate  Term,  First  Dei>artment    March  5,  1914.) 

CouBTs  (I  189*) — MuNiciPAi.  CotJBTS — Depattlt — Settino  Aside. 

A  Judgment  by  default  in  the  Municipal  Court  of  the  (Tlty  of  New  Tork 
will  not  be  opened  where  the  only  excuse  offered  was  that  defendant's  at- 
torney handed  plaintiff  an  affidavit  to  present  when  the  cause  should  be 
called,  which  showed  that  he  was  in  the  City  Magistrates  Court  for  a 
client  upon  whom  summons  had  been  served,  and,  though  plaintiff  said 
I,  that  he  would  object  to  a  postponement,  he  presented  the  affidavit  and 
stated  the  circumstances  under  which  he  received  it 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  if  409,  412,  413,  429, 
458;  De&  Dig.  i  189.*] 

Appeal  from  Municipal  Giurt,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Isaac  L.  Miller  against  Warren  L.  Samson.  From  a  judg- 
ment for  plaintiff  and  an  order  refusing  to  open  his  default  and  va- 
cate the  judgment,  defendant  appeals.    Affirmed. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Osmond  K.  Fraenkel,  of  New  York  City,  for  appellant. 
Miller  &  Hartcom,  of  New  York  City  (Isaac  L.  Miller,  of  New  York 
City,  of  counsel),  for  respondent 

SEABURY,  J.  This  is  an  action  to  recover  one  month's  rent.  The 
answer  pleaded  an  alleged  constructive  eviction  and  a  counterclaim, 
although  the  facts  upon  which  the  claim  of  eviction  gre  predicated  are 
not  set  forth.  The  trial  was  several  times  adjourned  until  December 
10,  1913.  On  that  day  judgment  by  default  was  entered  against  the 
defendant.  The  defendant  moved  to  open  his  alleged  default,  and  this 
motion  was  denied.  From  the  order  denying  his  motion,  the  defend- 
ant appeals  to  this  court. 

The  only  pretense  offered  in  lieu  of  an  excuse  is  that  defendant's 
attorney,  knowing  that  the  case  was  upon  the  Municipal  Court  calen- 
dar, desired  to  appear  in  the  City  Magistrates  Court  on  behalf  of  a 
client  upon  whom  a  summons  had  been  served.  When  defendant's  at- 
torney decided  not  to  appear,  he  handed  the  plaintiff  an  affidavit  show- 
ing that  he  was  going  to  the  Magistrates  Court,  and  asked  the  plain- 
tiff to  present  the  affidavit  to  the  court  when  the  cause  was  called.  The 
plaintiff  told  the  defendant's  attorney  that  he  would  present  the  affi- 
davit, if  desired,  but  that  he  would  strenuously  oppose  an  adjournment 
of  the  case  because  the  case  had  been  upon  the  calendar  several  times, 
and  several  of  his  witnesses  were  in  court  having  come  a  long  distance 
to  be  present.  The  defendant's  attorney  went  to  the  Magistrates  Court, 
and  paid  no  further  attention  to  the  case  pending  in  the  Municipal 
Court.  When  the  case  was  called,  the  plaintiff  presented  the  affidavit 
of  the  defendant's  attorney  to  the  court,  and  stated  the  circumstances 
under  which  he  had  received  it.  The  court  ordered  that  an  inquest  be 
taken. 

*For  oUi«r  eaaea  rae  aun*  topte  A  f  hvmbsb  In  Dm.  A  Am.  Dies.  1907  to  daU,  *  R«p'r  Indozw 
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Instead  of  excusing  his  oWn  negligence,  the  attorney  for  the  defend- 
ant impugns  the  action  of  the  plaintiff.  It  seems  to  us  that  the  plaintiff 
acted  witfi  entire  fairness.  He  did  more  than  he  was  obligated  to  do, 
and  all  that  he  told  the  defendant's  attorney  he  would  do.  No  meri- 
torious excuse  for  the  default  was  offered  in  the  court  below,  and  the 
defendant's  motion  was  properly  denied. 

In  Herbert  v.  Lorenzen,  113  App.  Div.  802,  99  N.  Y.  Supp.  937,  Mr. 
Justice  Gaynor  said : 

"Tbe  practice  of  opening  defaults  as  a  matter  of  course  should  not  be 
CDDtiniied.  Such  practice  has  lowered  resi>ect  for  and  Injured  tbe  adminis- 
tration of  justice,  and  Is  also  a  wrong  to  dUlgent  attorneys  and  litigants 
who  conform  to  the  rules  of  court,  and  are  entitled  to  the  protection  and 
faror  of  the  court  against  the  opposite  kind  of  attorneys  and  UUgants. 
*    *    *    They  are  not  defanlts,  but  abandonments." 

This  language  is  applicable  to  the  facts  now  before  the  court  and 
enunciates  the  rule  in  reference  to  these  cases  which,  in  the  absence  of 
meritorious  excuse,  this  court  will  ioUow. 

Order  appealed  from  affirmed,  with  costs.    All  concur. 


(160  App.  DiT.  819) 

NEWCOMB  v.  LA  ROB. 

(Supreme  Court,  Appellate  Division,  First  Department    February  20,  1914.) 

L  Wuxs  (I  703*) — Action  to  Constkue  Will — Evidence. 

In  an  action  for  the  construction  of  a  will  as  to  the  effect  of  a  legacy 
and  an  annuity  therein  upon  defendant's  claim  for  services  to  testator 
as  a  nurse  during  the  last  years  of  his  life,  evidence  held  to  show  that.  If 
there  were  no  contract  between  testator  and  defendant  to  the  effect  that 
the  l^facy  shonld  be  In  lieu  of  her  wages,  defendant  bad  been  paid  in  full. 

[Ed.  Note.— For  other  cases,  see  WUls,  Dec.  Dig.  $  703.*] 

2.  Wills  (|  708*) — Action  to  (Jonstbuk  Wills — Evidence. 

In  an  action  by  an  executor  for  the  construction  of  a  wlU  as  to  the 
effect  of  a  legacy  and  an  annuity  therein  upon  defendant's  claim  for 
services  to  testator  as  a  nurse  during  the  last  years  of  his  life,  evidence 
held  to  show  that  It  was  the  understanding  between  testator  and  the  de- 
fendant that  the  legacy  was  in  Hen  of  any  claim  by  defendant  for  wages. 

[Ed.  Note. — For  other  cases,  see  Wills,  Dec.  Dig.  f  703.*] 
8.  Wills  (f  718*) — Euecizon — Ofebation  and  ESffeot. 

Where  a  legacy  and  an  annuity  were  In  lieu  of  any  claim  of  the  leg- 
atee for  wages  for  services  rendered  the  testator,  the  acceptance  by  the 
legatee  of  part  of  the  legacy  was  a  waiver  of  all  her  claim  for  services. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {|  1717-1721;  Dec. 
Dig.  8  718.*] 

4.  Pathbnt  (S  63*) — Pleading — Adiobsibilitt  or  Evidence. 

A  plea  of  payment  renders  admissible  evidence  of  payment,  In  any 
form,  as  by  any  agreement  between  the  parties,  which  would  operate  as 
an  extinguishment  of  the  debt,  such  as  a  provision  by  will  which  has  been 
accepted. 

(Ed.  Note.— For  other  cases,  see  Payment  Cent  Dig.  If  162-161 ;  Dec. 
Dig,  g  68.*] 

•For  other  caao  «ee  same  topic  ft  t  wumbss  in  Dae.  ft  Am.  Digs.  1907  to  tat«,  ft  Rep'r  lodexas 
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Appeal  irom  Special  Term;  New  York  County. 

Action  by  Warren  P.  Newcomb,  as  executor  of  J.  Victor  Newcomb, 
deceased,  against  Jeanne  La- Roe.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Modified  and  affirmed. 

See,  also,  155  App.  Div.  894,  139  N.  Y.  Supp.  1135. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

D.  Cady  Herrick,  of  Albany  (George  Bell  and  Benjamin  Patterson, 
both  of  New  York  City,  on  tiie  brie^,  for  appellant. 
Nelson  L.  Robinson,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  brought  by  the  executor  of 
J.  Victor  Newcomb,  deceased,  for  the  construction  of  the  will  of 
the  latter  with  respect  to  the  effect,  on  a  claim  for  services  made  by 
the  defendant  against  the  estate,  of  a  legacy  to  her  and  an  annuity 
for  her  in  the  will,  to  have  the  amount  of  her  claim  for  services  ad- 
judicated in  the  event  that  it  shall  be  decided  that  the  acceptance  of 
the  legacy  and  annuity  does  not  not  constitute  a  payment  of  her  claim 
for  services. 

The  testator  died  November  2,  1911.  On  the  10th  day  of  June, 
1912,  the  defendant  presented  to  the  executor  a  duly  verified  claim 
against  the  estate  for  professional  services  as  nurse  to  the  testator 
frcan  April  27,  1907,  to  April  29,  1908,  at  $30  per  week,  and  from 
the  last-mentioned  date  to  November  2,  1911,  as  nurse  and  house- 
keeper at  $40  per  week,  aggregating  $8,880,  less  a  credit  of  $1,300.47 
for  "payments  made  on  account."  By  a  formal  notice  to  the  attor- 
ney for  the  defendant  on  the  10th  day  of  July,  1912,  the  executor 
offered  to  allow  her  claim  if  she  would  release  all  claims  as  legatee 
and  annuitant  under  the  will,  and  in  the  event  of  her  refusal  so  to 
do  he  rejected  it.    The  action  was  commenced  on  August  14,  1912. 

The  testator  had  a  wife  and  son,  but  they  did  not  live  with  him. 
He  maintained  a  separate  household  with  several  servants  where  he 
resided  alone.  On  April  26,  1907,  when  he  was  about  60  years  of 
age,  he  met  with  an  accident  by  which  one  of  his  arms  was  broken, 
and  on  the  same  day  the  defendant,  who  was  a  professional  nurse, 
was  summoned  to  care  for  him,  and  she  remained  a  member  of  his 
household  until  he  died,  administering  to  him  at  first  as  a  nurse  and 
later  on  in  the  capacity  of  housekeeper  and  nurse.  The  will  was 
executed  on  June  4,  1910,  and  paragraph  fourth  thereof  is  as  fol- 
lows: 

"Sbonid  Jeanne  La  Roe,  registered  nnrse,  remain  In  my  employ  as  profes- 
sional nurse,  as  she  bas  done  since  my  severe  accident  and  illiiess  in  1907,  I 
give  and  bequeatli  to  her  four  thousand  ($4,000)  dollars,  and  a  net  income  of 
fourteen  hundred  ($1,400)  dollars,  per  annum,  to  be  paid  by  my  executors  In 
quarterly  installments,  and  the  principal  of  the  fund  necessary  to  produce  sucb 
net  Income,  shall  be  a  first  lien  and  mortgage  upon  my  property.  My  rela- 
tives and  close  friends,  herein  mentioned  and  otherwise,  know  her  fidelity  and 
capacity  in  acting  also,  as  housekeeper  for  me,  thus  enabling  me  to  receive 
and  entertain  them  and  others  and  promoting  thereby,  my  welfare,  comfort 
and  contentment,  for  I  would  not  otherwise  have  been  able  to  look  after  serr- 
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ants  and  tbe  mnnlng  of  an  establishment  without  a  capable  and  honest  wo- 
man, for  no  man  can  perform  such  duties  so  well  as  a  woman  can,  in  my 
estimation.  This  bequest  attaches  only,  however,  In  case  of  her  caring  for 
me  as  a  professional  nurse,  in  my  old  age,  until  my  death.  And  in  order  to 
carry  out  aald  bequest,  I  giye  to  my  executors  herein  nominated,  or  those 
who  qualify.  In  trust  in  money  derived  from  my  estate,  an  amount  which. 
In  the  opinion  and  discretion  of  my  executors,  will  produce,  when  safely  In- 
rested  by  them,  an  income  equal  to  fourteen  hundred  ($1,400)  dollars,  net 
per  wnTium,  to  be  paid  by  said  executors  quarterly  to  said  Jeanne  La  Boe  for 
her  natural  Ufe  for  her  sole  use,  contingent  upon  her  remaining  with,  and 
caring  for  me  during  my  life,  as  above  mentioned,  and  my  executors  shall  act 
for  her  as  trustees  until  they  shall  select  a  trust  company  to  succeed  them  as 
trustee,  thereby  relle^ng  them  as  trustee,  and  said  trust  company  shall  pay 
to  her  said  sum  of  fourteen  ($1,400)  dollars,  per  annum,  in  quarterly  payments, 
during  ber  lUe,  and  upon  her  death,  the  principal  of  said  fund  shall  revert  to 
my  residuary  estate." 

The  defendant  claimed  both  the  legacy  and  the  anntiity  and  Has 
received,  accepted,  and  retained  part  of  each.  By  a  second  amended 
answer,  her  last  pleading,  the  defendant  admitted  pajmients  made  to 
her  by  the  testator  by  checks  and  cash  on  account  of  wages  aggre- 
gating $51.13  in  the  year  1907,  $869.64  in  1908,  $280.75  in  1909, 
$576.38  in '1910,  and  $234.88  in  1911,  aggregating  in  all  the  sum  of 
$2,012.78,  which  is  over  $7(X)  more  than  she  credited  in  her  claim. 
She  likewise  admitted,  by  the  same  pleading,  that  she  received  from 
him  during  the  entire  period  the  sum  of  $75.50  for  household  ex- 
penses, and  gifts  in  cash  and  checks  aggregating  $289.90,  and  that  he 
paid  out  on  her  account  $1,265.06  and  gave  her  one  check  for  $20, 
for  a  bond  coupon  and  three  checks  aggregating  $30,  which  she  claims 
she  cashed  and  gave  the  proceeds  to  him.  She  alleges  in  the  same 
pleading  that  she  advanced  to  the  testator  for  household  expenses 
various  sums  of  money  aggregating  $668.28,  and  in  checks  and  cash 
for  other  purposes  $680,  which  includes  the  $30,  proceeds  of  checks 
cashed  for  him,  and  that  she  delivered  to  him  two  bond  coupons  ag- 
gregating $45,  which  includes  the  one  for  which  she  received  his  check 
for  $20. 

There  is  no  evidence  of  an  express  agreement  between  the  testator 
and  defendant  with  respect  to  her  wages;  but  another  nurse,  who 
was  called  first  to  attend  the  testator  and  remained  for  a  time  as  day 
nurse  after  defendant  came  and  was  on  duty  nights,  testified  that 
defendant  told  her  the  testator  agreed  to  pay  her  $28  per  week. 

The  trial  court  decided  that  the  legacy  and  annuity  given  to  the 
defendant  by  the  will  were  not  intended  as  a  payment  of  any  claim 
she  might  have  against  his  estate  for  services,  and  decreed  that  she 
is  entitled  to  the  annuity  as  provided  in  the  will,  and  awarded  judg- 
ment in  her  favor  for  the  balance  unpaid  on  the  legacy,  and  for  the 
balance  found  by  the  court  to  be  owing  to  her,  on  the  theory  that  her 
services  were  worth  $30  per  week,  which  plaintiff  conceded  to  be 
the  reasonable  value  thereof,  for  the  entire  period.  The  total  amount 
earned  by  her  during  that  period  on  the  basis  of  $30  per  week  would 
be  $7,054J28.  There  was  no  express  evidence,  other  than  the  con- 
cession made  in  her  answer,  with  respect  to  the  amotmt  she  was 
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paid  to  apply  on  her  services,  except  that  two  of  the  checks  intro- 
duced in  evidence  by  the  plaintiff  drawn  by  the  testator  to  the  order 
of  the  defendant,  aggregating  $135,  showed  on  the  face  thereof  that 
they  were  on  account  of  salary.  In  arriving  at  the  balance  owing  to 
the  defendant  for  services,  the  court  did  not  take  the  amount  which 
she  concedes  was  paid  to  apply  on  her  services,  but  deducted  $2,010.- 
06,  which  is  $2.72  less  than  the  amount  so  conceded.  That  amount 
was  arrived  at  by  accepting,  without  other  proof,  her  answer  wherein 
she  purports  to  set  forth  the  state  of  the  account  between  herself 
and  the  testator,  charging  herself  with  moneys  received  and  crediting 
herself  with  moneys  which  she  claims  to  have  disbursed  for  his  ac- 
count. It  was  not  claimed  in  behalf  of  the  plaintiff  on  the  trial  that 
defendant  did  not  disburse  the  amounts  as  claimed  by  her;  but  it 
was  there  contended,  and  is  contended  here,  that  it  is  to  be  inferred 
that  she  received  from  the  testator  the  amounts  she  disbursed  over  and 
above  the  amouAts  that  she  admits  she  received.  The  record  indi- 
cates that  during  the  trial  the  court  intimates  that,  if  it  became  nec- 
essary to  consider  whether  the  defendant  was  entitled  to  charge  her 
disbursements,  all  questions  with  respect  thereto  would  be.  determined 
on  a  reference  after  an  interlocutory  judgment.  The  court,  however, 
disposed  of  the  case  without  a  reference  or  an  interlocutory  judgment. 
[1,  2]  The  learned  counsel  for  the  plaintiff  contends  thetefore  that 
his  client  has  been  prejudiced  by  being  deprived  of  an  opportunity 
to  offer  evidence  bearing  on  the  amount  of  money  received  by  the 
defendant  from  the  testator.  In  the  view  we  take  of  the  case,  we  do 
not  deem  it  necessary  to  decide  that  question.  Aside  from  the  provi- 
sions made  for  her  in  the  will,  it  is  inconceivable  on  the  evidence  that 
defendant  would  have  allowed  her  claim  against  the  testator  to  ac- 
cumulate to  the  extent  claimed,  or  that  he  would  have  permitted  it. 
It  is  not  probable  that  he  would  make  gifts  to  her  from  time  to  time 
by  checks  and  cash  if  he  was  indebted  to  her  for  wages.  He  left  an 
estate  valued  at  about  $70,000.  During  the  entire  period  in  question 
his  monthly  balance  in  a  single  bank  in  the  city  of  New  York  in  which 
he  had  a  deposit  account  subject  to  checks  ranged  between  $4,709.31 
and  $23,091.66,  and  on  October  30,  1911,  three  days  before  his  death, 
was  $11,142.08,  and  on  November  29,  1911,  $10,642.08;  and  at  times 
he  had  additional  funds  on  deposit  in  other  banks.  He  appears  to 
h^ve  been  accustomed  to  pay  his  bills  promptly,  and  he  paid  the  wages 
of  all  other  servants  regularly,  and  the  only  claims  against  his  estate, 
other  than  that  of  the  plaintiff,  were  for  wages  of  servants  during 
the  month  in  which  he  died.  The  defendant  within  a  year  after  she 
entered  the  employ  of  the  testator  became  his  housekeeper  and  pre- 
sided at  his  table  and  gradually  attained  a  position  of  trust  and  con- 
fidence with  him,  and  he  depended  upon  her  not  only  for  the  running 
of  his  household  but  for  looking  after  and  paying  his  accounts  con- 
nected therewith.  The  disbursements  she  made  for  him  were  mainly 
by  his  checks,  but  some  of  them  were  by  cash  received  from  him,  and 
the  evidence  shows  that  he  always  carried  money  with  him.  He  not 
only  depended  up<m  her,  as  stated,  but  he  became  very  much  at- 
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tached  to  her,  and  he  wanted  her  near  him,  or  within  call  all  the  time, 
or,  as  stated  by  a  visitor  at  the  house,  he  was  timid  and  wanted  her 
"within  call  night  and  day,"  and  when  he  was  not  accompanied  by 
relatives  or  friends  she  was  his  companion  driving.  Although  she 
entered  Ws  employ  as  a  servant,  their  relations  soon  became  and 
continued  to  the  end  more  like  those  of  a  fond  father  and  devoted 
daughter. 

The  defendant  concedes  that  some  of  the  payments  made  to  her  for 
wages  were  by  cash.  It  is  highly  probable,  if  there  was  not  an  un- 
derstanding between  them  witii  respect  to  compensating  her  by  his 
will,  that  he  made  other  payments  of  the  amount  due  her  from  time 
to  time  in  tfie  same  manner.  She  would  have  the  court  believe  that 
during  the  first  15  months  of  her  employment,  during  which  time  she 
would  be  entitled  to  receive,  on  the  basis  of  $30  per  week,  about  $2,- 
000,  she  actually  received  only  $51.13  to  apply  on  her  wages,  and  that, 
representing  this  man  who  was  always  in  funds  and  with  such  a  large 
bank  balance,  she  was  advancing  moneys  of  her  own  from  time  to 
time  for  his  household  expenses,  for  which  he  did  not  reimburse  her. 
Pending  this  action,  the  plaintiff  sued  the  defendant  for  the  sum  of 
$1,265.06,  alleged  to  have  been  paid  out  and  expended  by  the  testa- 
tor for  her  account.  That  included  the  sum  of  $767.50  paid  for  a 
bond  for  her.  This  was  not  denied  by  her,  but  she  pleaded  payment 
and  alleged  the  pendency  of  this  action  as  a  bar  and  that  in  her  ac- 
count annexed  to  her  answer  in  this  action  she  credited  the  plaintiff 
with  said  amount.  The  other  action  has  been  tried  and  is  pending 
decision.  The  claims  involved  in  that  action  are  not  involved  in  this. 
On  that  trial,  under  her  plea  of  payment,  she  showed  that  she  gave 
the  testator  her  check  for  $500.  It  appears  by  the  testimony  of  the 
cashier  of  a  firm  of  brokers  given  on  the  trial  of  this  action  that  her 
said  check  was  used  by  the  testator  in  purchasing  the  bond  for  $757.- 
50,  which  by  her  account  annexed  to  her  answer  herein  defendant 
admits  having  received  from  him.  At  the  times  of  the  expenditure 
of  said  moneys  by  the  testator  for  the  defendant,  and  when  she  gave 
him  her  said  check,  he  was,  according  to  the  claim  on  which  she  has 
recovered  in  this  action,  indebted  to  her  in  the  sum  of  $1,400  or 
more.  It  is  to  be  inferred  from  the  evidence  that  she  was  carrying 
a  policy  of  insurance  on  which  she  was  required  to  pay  an  annual 
premium  of  $85.75.  On  the  4th  of  March,  1909,  and  the  4th  of 
March,  1911,  she  paid  these  premiums  with  the  testator's  check  for 
that  amount.  The  premium  due  on  March  4,  1910,  was  paid  with 
her  own  check,  but  at  that  time  she  made  her  account,  on  which  the 
check  was  drawn,  good  by  depositing  to  her  a  check  drawn  by  the 
testator  payable  to  her  for  $80.  These  three  checks  received  by  her 
from  the  testator  are  credited  in  her  account  as  payments  for  wages. 
It  is  a  reasonable  inference  that  in  making  out  checks  for  the  defend- 
ant to  apply  on  her  wages  the  testator  would  have  drawn  them  for 
the  amount  which  he  owed  her  at  the  time. 

She  does  not  claim  to  have  kept  any  account  at  the  time  of  the 
amount  owing  to,  or  received  by,  her  for  wages;   but  she  claims  to 
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have  kept  an  account  of  the  disbursements  she  made  for  the  testa- 
tor. Benjamin  Patterson,  who  was  the  attorney  for  the  testator,  tes- 
tified that  on  the  11th  day  of  May,  1911,  which  was  less  than  six 
months  before  the  death  of  the  testator,  the  defendant  reported  to 
him  that  the  testator  had  had  a  serious  attack  and  she  was  afraid  he 
would  die,  and  asked  him  whether  she  could  "recover  a  claim"  which 
she  had  against  the  testator  "for  $1,250  wages"  in  the  event  that  the 
widow  should  contest  the  will  and  succeed,  to  which  he  replied  "Why, 
certainly,  and  why  have  any  such  question;  if  he  owes  you  $1,250, 
and  you  ask  him  for  it,  he  will  pay  it  to  you,"  and  that  she  said  she 
would.  She  merely  denies  that  she  specified  the  amount  of  her  claim 
to  Patterson  at  that  time.  He  also  testified  that  the  defendant  at 
that  time  knew  the  provisions  in  the  will  made  for  her  benefit.  The 
learned  counsel  for  the  appellant  argues  that  this  indicates  that  the 
defendant  at  that  time  had  conceived  the  idea  of  asserting  the  addi- 
tional claim  for  $10  a  week  as  housekeeper  which  would  approximate 
the  amount  she  claimed,  and  that  that  was  the  claim  to  which  she 
referred.  We  need  not  stop  to  inquire  whether  that  be  so  or  not,  for 
we  think  the  testimony  of  Patterson  should  have  been  accepted,  and 
it,  at  least,  indicates  Uiat  she  then,  in  effect,  conceded  that  she  had 
been  paid  far  more  on  account  of  services  than  she  had  admitted 
by  her  pleading,  or  that  there  was  an  understanding  that  she  was  to 
be  compensated  therefor  by  the  provisions  of  the  will  for  her  benefit. 
Patterson  further  testified  that  before  the  will  was  probated,  and  be- 
fore a  settlement  was  made  with  the  widow  of  the  testator,  the  de- 
fendant said  that,  "if  the  will  was  sustained,  she  would  have  no  claim 
against  the  estate,"  and  that  at  one  time  after  the  dtath  of  the  tes- 
tator she  said  to  him  that  if  she  "got  her  annuity  she  had  no  claim." 
The  defendant  did  not  specifically  deny  these  conversations  as 
narrated  by  Patterson,  but  gave  a  different  version  of  her  conversa- ' 
tion  with  him  which,  perhaps,  indirectly  denied  them.  His  testimony 
is,  in  the  circumstances,  highly  probable,  and  should  be  accepted.  It 
is  corroborated  by  the  testimony  of  the  plaintiff,  as  will  be  seen  pres- 
ently. The  plaintiff  testified  that  a  day  or  two  after  the  funeral  de- 
fendant asked  him,  "If  the  will  is  broken,  shall  I  have  to  sue  for  my 
wages?"  to  which  he  replied  that  he  did  not  expect  the  will  to  be 
broken,  and  that  a  few  days  later  she  asked  him  what  she  could  do 
to  help  him,  and  he  replied  that  she  could  help  him  "the  most"  by 
making  out  her  claim  for  back  wages,  and  that  she  then  stated  that 
she  was  unable  to  make  out  her  claim  until  she  saw  the  testator's 
checks,  and  also  said,  "if  I  receive  my  legacy,  I  shall  have  no  claim 
against  the  estate."  The  defendant  denied  that  she  told  the  plaintiff 
that  if  she  received  her  legacy  she  would  have  no  claim  against  the 
estate,  and  testified  that  he  asked  her  whether  she  would  present  her 
claim  if  she  received  her  legacy  and  annuity,  and  that  she  answered 
that  she  did  not  know,  and  that  he  repeated  the  question,  and  she 
made  the  same  reply,  adding,  "I  suppose — "  and  began  to  cry  and  did 
not  finish  the  sentence ;  whereupon  he  said  that  Patterson  thought  that 
the  testator  intended  the  l^acy  and  annuity  to  be  in  payment  of  her 
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claim,  and  that  she  was  crying  and  said,  "I  suppose —  "  without  add- 
ing anything  further. 

The  plaintiff,  who  is  referred  to  as  "Col.  Newcomb,"  was  the  tes- 
tator's cousin  and  was  appointed  executor  of  his  will  and  was  made 
sole  residuary  legatee.  The  defendant  admitted  that  shortly  after  the 
death  of  the  testator  she  said  to  Patterson : 

"My  filing  my  claim  depends  entirely  on  Mr.  Newcomb's  estate.  If  tbere 
la  plenty  there,  if  there  is  soffldent  to  pay  Ck>I.  Newcomb  handsomely  for  all 
his  trouble,  I  shall  file  my  claim  and  get  every  cent  that  is  my  due.  I  am 
dealing  with  Mr.  Newcomb's  friends  and  relattves,  and  not  with  Mr.  New- 
comb  ;  and  I  intend  to  get  erery  cent  that  belongs  to  me." 

She  further  testified  that  before  she  made  any  claim  for  services 
Patterson  suggested  to  her  that  there  was  no  reason  why  the  plaintiff  - 
as  residuary  legatee  should  have  the  surplus  estate  which  would  amount 
to  $15,000  or  ^0,000,  and  that  she  should  put  in  a  claim  for  the  entire 
period  of  her  employment,  and  that  she  would  have  no  trouble  in  prov- 
ing her  services,  and  that  would  take  an  assignment  of  her  claims  as 
security  for  money  to  be  loaned  to  her  in  case  the  widow  should  suc- 
ceed in  a  contest  over  the  will,  and  her  legacy  and  annuity  "were  thrown 
out" ;  that  in  March,  1912,  she  asked  Patterson,  in  effect,  whether  the 
law  required  the  payment  of  the  debts  before  the  widow  had  her  third, 
to  which  he  replied  in  the  affirmative,  and  she  then  suggested  that  she 
present  her  claim,  saying,  "And  then,  if  it  goes  against  us,  Col.  New- 
comb  and  I  can  fix  that  up  together."  It  is  proper  to  say  at  this  point 
that  Patterson  did  not  take  an  assignment  of  her  claim  and  denied  the 
interviews  as  narrated  by  the  defendant,  but  he  admitted  that  he  loaned 
her  $100  per  month  pending  the  probate  of  the  will,  and  he  testified 
that  he  advised  her  that  he  "could  not  pass  any  claim  unless  it  was  a 
just  claim."  It  is  important  at  this  point  to  note  that  the  defendant  did 
not  present  her  claim  until  she  was  advised  that  a  settlement  had  been 
arrived  at  with  the  widow  of  the  testator,  so  that  there  was  no  further 
danger  of  a  contest  over  the  will. 

The  will  was  drawn  by  Patterson,  who  testified  that  he  had  previ- 
ously drafted  wills  for  the  testator,  only  one  of  which  was  executed, 
but  that  the  defendant  was  not  mentioned  in  any  of  them,  and  that 
after  the  execution  of  the  last  will  he  discussed  its  provisions  with  the 
defendant,  and  she  said  she  was  pleased  that  the  amount  she  was  to  re- 
ceive therein  was  increased  over  the  amount  given  her  by  "the  other 
■wrill."  She  did  not  deny  this.  There  is  no  other  evidence  relating  to 
the  execution  of  a  former  will.  The  testator  may  have  executed  a  for- 
mer will  making  provision  for  defendant,  as  indicated  by  her  said 
statement ;  but  in  any  event  it  is  fairly  to  be  inferred  from  her  state- 
ment that  he  represented  to  her  that  he  had  done  so.  All  of  the  evi- 
dence has  been  examined  and  considered  in  the  light  of  the  arguments 
of  counsel  thereon,  but  we  do  not  deem  it  necessary  to  state  it  fur- 
ther. 

I  am  of  opinion  that  the  evidence  establishes  two  defenses  to  defend- 
ant's claim  for  services: 
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First.  The  learned  counsel  for  the  plaintiff  argues  with  much  plausi- 
bility, and  force,  on  the  authority  of  Conkling  v.  Weatherwax,  181  N. 
Y.  258, 268, 73  N.  E.  1028,  2  Ann.  Cas.  740,  in  view  of  the  form  of  de- 
fendant's pleading  by  which  she  sets  forth  an  account  of  moneys  re- 
ceived and  disbursed  for  appellant,  as  well  as  moneys  received  to  ap- 
ply on  her  wages  and  also  moneys  advanced  for  his  account,  and  claims 
as  a  balance  due  and  owing  the  difference  between  her  wages  for  the 
entire  period  at  the  rates  claimed  by  her  and  the  total  amount  received 
not  only  to  apply  on  wages  but  for  wages  and  all  other  purposes,  aft- 
er deducting  therefrom  all  disbursements  which  she  claims  to  have 
made  on  his  account,  that  the  defendant  has  assumed  the  burden  of 
proof  as  to  the  payments  made  to  apply  on  her  account  for  wages.  It 
is  immaterial,  however,  who  had  the  burden  of  proof,  for  the  reason 
that,  if  there  was  no  change  from  the  original  contractual  relations  be- 
tween the  testator  and  the  defendant,  the  evidence,  viewed  in  the  light 
of  the  authorities  applicable  to  such  claims  against  an  estate,  fairly 
shows  that  she  was  paid  in  full,  or  at  least  substantially  so,  and  down 
to  within  a  comparatively  short  period  of  his  death,  the  same  as  ap- 
pears with  respect  to  his  other  servants  and  creditors.  See  McDermott 
V.  Conlon,  153  App.  Div.  69,  137  N.  Y.  Supp.  1105;  Lyon  v.  Smith, 
142  App.  Div.  186,  126  N.  Y.  Supp.  994;  Reilly  v.  Burkelman,  149 
App.  Div.  548,  134  N.  Y.  Supp.  13 ;  Steinau  v.  Scheuer,  15  App.  Div.  5, 
43  N.  Y.  Supp.  1112;  Matter  of  Looram,  73  Hun,  177,  25  N.  Y.  Supp. 
877;  Steitz  v.  Priddis,  81  Hun,  229,  30  N.  Y.  Supp.  762;  Bennett  v. 
Austin,  5  Hun,  541. 

[3,  4]  Second.  It  is  to  be  borne  in  mind  that  the  testator  was  neither 
related  to  the  defendant  by  blood,  nor  by  marriage,  and  was  under  na 
moral  obligation  to  make  any  provision  for  her  in  his  will.  The  an- 
nuity he  gave  her  approximates  her  annual  earning  capacity.  Ac- 
cording to  her  claim,  he  owed  her  for  wages  at  the  time  he  made  the 
will  about  $2,252.15.  It  is  evident  that  the  defendant's  admissions  pri- 
or to  presenting  her  claim  tend  to  show  that  the  defendant  and  the 
testator  had  prior  to  that  time  arrived  at  an  understanding  by  which 
she  was  to  make  her  home  with  him  until  his  death,  and  that  the  lega- 
cy of  $4,000  was  intended  to  cover  any  indebtedness  for  wages  then 
existing,  or  that  might  remain  at  the  time  of  his  death,  and  that  by  the 
annuity  she  would  be  provided  for  on  substantially  the  same  basis  for 
the  period  of  her  life.  The  evidence  gives  rise  to  a  presumption  of  a 
change  in  their  contractual  relations  long  before  the  will  was  made, 
by  which  she  was  to  remain  with  him  permanently  and  be  compensated, 
over  and  above  the  moneys  she  might  need  to  draw  from  time  to  time» 
by  the  legacy  and  annuity.  Of  course,  if  he  failed  to  provide  for  her 
by  his  will,  or  revoked  any  will  so  providing  for  her,  she  would  be  en- 
titled to  recover  for  her  services  if  she  had  not  been  paid  in  full.  Here 
the  provisions  of  the  will  relating  to  the  legacy  and  annuity  are  preced- 
ed by  the  usual  direction  for  the  payment  of  debts  which  is  ordinarily 
deemed  sufficient  to  render  the  general  rule,  that  a  legacy  to  a  creditor 
extinguishes  an  indebtedness  which  it  equals  or  exceeds,  inapplicable 
(Matter  of  Arnton,  106  App.  Div.  326,  329,  94  N.  Y.  Supp.  471 ;  Rey- 
nolds V.  Robinson  et  al.,  82  N.  Y.  103,  107,  37  Am.  Rep.  555;  Wil- 


Digitized  by 


Google 


Sup.  Ct)  NBWOOMB  y.  LA  ROB  HI 

liams  V.  Crary,  5  Cow.  368;  Id.,  4  Wend.  443,  447;  18  Am.  &  Eng. 
Enc.  of  Law,  769,  776) ;  but  this  was  not  an  unliquidated  claim,  and 
the  l^acy  is  payable  at  once  and  the  annuity  commences  at  once,  and 
they  far  exceed  the  claim,  which  facts  distinguish  the  case,  on  one 
important  ground,  at  least,  from  Phillips  v.  McCombs,  S3  N.  Y.  494, 
and  both  the  legacy  and  annuity  expressly  relate  to  the  services  and  are 
conditioned  upon  the  rendition  thereof  to  the  end. 

The  will,  construed  in  the  light  of  the  evidence  of  the  relations  be- 
tween the  testator  and  the  defendant  as  disclosed  by  the  evidence 
shows,  I  think,  that  the  testator  intended  the  legacy  and  annuity  not 
only  as  a  bounty,  but  also  as  payment  in  full  of  any  unpaid  claim  she 
might  have  for  services  for  caring  for  him  until  the  moment  of  his 
death,  which  is  one  of  the  reasons  assigned  in  the  will  for  those  provi- 
sions for  her  benefit.  That  is  the  consideration  which  he  says  moved 
him  to  give  her  the  legacy  and  annuity,  and  they  were  conditioned  up-> 
on  her  performing  the  services  as  contemplated  by  him.  By  accepting 
part  of  the  legacy  and  annuity  she  has  irrevocably  elected  to  waive 
any  claim  she  might  otherwise  have  had  for  services.  The  plea  of  pay- 
ment renders  evidence  of  payment  in  any  form,  as  by  any  agreement 
between  the  parties  which  would  operate  as  an  extinguishment  of  the 
debt,  such  as  provision  by  will  which  has  been  accepted,  admissible. 
Farmers'  &  Citizens'  Bank  v.  Shuman,  33  N.  Y.  69;  McLaughlin  v. 
Webster,  141  N.  Y.  76,  35  N.  E.  1081 ;  Uvalde  Asphalt  Paving  Co.  v. 
Nat.  Trading  Co.,  135  App.  Div.  396,  120  N.  Y.  Supp.  11. 

These  views  require  a  reversal  of  findings  11, 12,  14,  and  20,  and  the 
substitution  of  a  finding  of  payment,  and  the  reversal  of  the  first  con- 
clusion of  law  and  that  part  of  the  third  conclusion  of  law  to  the  effect 
that  defendant  is  entitled  to  recover  the  balance  owing  for  services, 
and  the  conclusion  that  defendant  is  entitled  to  recover  costs  and  an 
additional  allowance,  and  the  substitution  of  conclusions  that  the  de- 
fendant is  not  entitled  to  recover  for  services,  otherwise  than  by  re- 
covering the  legacy  and  annuity,  and  that  plaintiff  is  entitled  to  recover 
costs  to  be  taxed;  and  the  judgment  is  modified  accordingly,  with 
costs  to  appellant.   All  concur. 
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WIIiLEiNSKT  T.  NASSAU  ELECTRIC  R.  00. 
(Sapreme  Court,  Appellate  DItIbIod,  Second  D^Mtrtment.    February  27,  1914.) 

1.  Stkeet  Railroads  (I  99*) — Caossmo  Tback — Contbistttobt  Nkougknce. 

The  plain  tiff,  who  obeyed  a  motorman's  order  to  drlye  his  horse  across 
the  track,  was  not  negligent  In  so  doing,  since  the  motorman  knew  the 
condition  of  his  car  and  his  ability  to  control  it  so  as  to  permit  the  exe- 
cution of  his  order. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  {{  209-216 ; 
Dec.  Dig.  §  99.'] 

2.  Afpeaj.  and  Ebbob  ({  268*) — Gbounds  of  Retibw — Necessitt  or  Ezokp- 

TION. 

Where  the  issue  of  plaintiff's  negligence,  in  an  action  against  a  street 
railroad  company,  depended  upon  the  charge  as  requested,  the  absence  of 
an  exception  to  its  refusal  or  to  the  accompanying  charge  of  the  court 
should  be  disregarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {{  1516- 
1623,  1625-15S2;   Dec.  Dig.  |  263.*] 

Jenks,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,'  Kings  County. 

Action  by  Isaac  Willensky  against  the  Nassau  Electric  Railroad 
Company.  From  a  judgment  in  favor  of  the  defendant,  and  from  an 
order  denying  his  motion  for  a  new  trial,  plaintiif  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Samuel  Fine,  of  New  York  City  (Julius  L.  Pinnes,  of  New  York 
City,  on  the  brief),  for  appellant. 
D.  A.  Marsh,  of  Brooklyn,  for  respondent 

PER  CURIAM.  [1]  The  motorman  ordered  the  plaintiff  to  drive 
his  horse  across  the  track,  and  says  that  the  accident  happened  because 
the  plaintiff  stopped  on  the  track.  The  motorman  knew  the  condition 
of  his  car  and  his  ability  to  abate  its  speed  so  as  to  permit  the  execution 
of  his  order,  and  the  jury  should  have  been  charged  that,  if  the  plain- 
tiff crossed  in  obedience  to  the  conunand,  he  was  not  negligent  in  so 
doing. 

[2]  There  is  no  exception  to  the  refusal  or  to  the  accompanying 
charge  of  the  court,  but,  as  the  issue  of  the  plaintiff's  negligence  de- 
pended upon  the  charge  as  requested,  the  absence  of  the  exception 
should  be  disregarded. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  grant- 
ed ;  costs  to  abide  the  event.  All  concur,  except  JENKS,  P.  J.,  who 
votes  to  affirm. 

*For  other  caaM  s«e  lam*  top}o  A  I  inniBaB  In  Dm.  A  Am.  Dtci.  U07  to  date.  A  Rep'r  Indeze* 


Digitized  by 


Google 


Sup.  Ct)  HE88  Y.  METHODIST  BOOK  OOHOEBN  143 

HESS  T.  IfETHODIST  BOOK  CONCERN. 

(Sapreme  Gonrt,  Appellate  Term,  Flnt  Department.    March  S,  1014.) 

DiifAOKS  (I  106*)— EviDKnoB — lurasoB  to  Pebsoit. 

BMdence  of  a  conjectural  and  purely  speculatlTe  character  as  to  the 
possible  future  results  of  plaintiff's  Injuries  may  not  be  admitted,  and  the 
issue  of  his  permanent  injury  thereon  submitted. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dis.  H  478,  479,  481; 
Dec.  Dig.  {  166.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Ella  M.  Hess  against  the  Methodist  Book  Concern.  From 
a  judgment  on  a  verdict  for  plaintiff  for  $1,750,  besides  costs,  and  from 
an  order  denying  a  motion  for  new  trial,  defendant  appeals.  Affirmed 
conditionally. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Lemuel  Skidmore,  of  New  York  City,  for  appellant. 
Towne  &  Thomas,  of  New  York  City  (Edward  Owings  Towne,  of 
N'ew  York  City,  of  counsel),  for  respondent 

GUY,  J.  This  action  was  brought  to  recover  for  a  personal  injury 
resulting  from  the  fall  of  the  ceSing  of  a  dressing  room  or  clothes 
closet,  which  plaintiif  described  as  a  wooden  clothes  closet  about  12 
feet  long,  5  feet  in  width  and  6  feet  in  height,  upon  the  ceiling  of 
which  were  piled  a  large  quantity  of  book  covers  and  a  ladder.  The 
testimony  shows  this  condition  had  existed  continuously  for  a  number 
of  years  prior  to  plaintiff's  injury,  without  accident  or  any  indication 
that  the  ceiling  of  the  closet  was  overladen.  The  evidence  of  negligence 
on  the  part  of  the  defendant  employer  is  very  slight ;  but,  assuming  it  to 
be  sufficient  to  sustain  a  verdict  in  favor  of  plaintiff,  the  learned  court 
erred  in  admitting,  over  defendant's  objection  and  exception,  much  evi- 
dence of  a  conjectural  and  purely  speculative  character  as  to  the  possi- 
ble future  results  of  plaintiff's  injuries,  and  specifically  charging  the 
jury  that  they  might  award  damages  for  permanent  injuries.  This, 
as  to  which  there  was  no  competent  proof,  was  highly  prejudicial  to 
defendant  and  necessitates  a  reversal  unless  the  amount  of  the  judg- 
ment is  reduced. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event,  unless  the  plaintiff  stipulates  within  ten  days  after 
service  of  a  copy  of  the  order  entered  herewith  with  notice  of  entry  of 
the  same  in  the  City  Court  to  modify  the  judgment  by  reducing  the 
same  to  the  sum  of  $1,000,  together  with  costs  and  disbursements,  in 
w^hich  event  the  judgment,  as  so  modified,  is  affirmed,  without  costs 
of  this  appeal  to  either  party.    All  concur. 

*rur  othar  ea*M  ■••  aun*  tpple  A I  tmamn  In  D«e.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  IndezM 
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BODOW  V.  LEVIN. 

(Snpreme  Court,  A.ppellate  Term,  First  Department    March  5,  1914.) 

CouBTs  (I  189*) — MtTNiciPAi,  CousTS — OPKmno  Defattlt. 

Where,  in  an  action  In  a  Municipal  Conrt,  after  two  Jadgments  were 
entered  against  defendant  b7  default  and  each  default  was  opened,  he 
again  defaulted,  and  hla  attorney  made  no  excuse  for  the  default,  except 
the  failure  of  defendant  to  appear,  and  defendant  gave  no  reason  for  hla 
failure  to  appear,  the  conrt  properly  refused  to  open  this  last  default,  as 
the  burden  Is  on  the  party  who  defaults  to  show  a  substantial  and  meri- 
torious excuse  for  the  default,  or  he  cannot  be  relieved  of  the  conse- 
quences of  his  neglect 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  409,  412,  413,  429, 
45S;   Dec.  Dig.  {  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Morris  L.  Bodow  against  Hyman  Levin.  From  an  order 
denying  his  motion  to  open  a  default,  defendant  appeals.  Affirmed. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Samuel  Dickstein,  of  New  York  City,  for  appellant. 
Feltenstein  &  Rosenstein,  of  New  York  City  (Abraham  Rosenstein, 
of  New  York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  The  defendant  appeals  from  an  order  denying  his 
motion  to  open  his  default  in  consequence  of  which  an  inquest  was 
taken  against  him.  The  plaintiff  sued  to  recover  $87.53  claimed  to 
be  due  him  as  commissions  for  sales  made  on  behalf  of  the  defendant. 
The  defendant  made  a  tender  of  $23.94.  This  action  has  been  pending 
in  the  Municipal  Court  since  September,  1913.  Judgment  was  entered 
upon  the  inquest  against  the  defendant  on  December  1,  1913. 

No  substantial  excuse  is  offered  by  the  defendant's  attorney  for  his 
default,  except  that  his  client  did  not  appear  upon  the  day  set  for 
trial,  and  the  client  gives  no  reason  why  he  did  not  appear  on  that  day. 
Upon  two  previous  occasions  judgments  were  entered  against  the  de- 
fendant by  default,  and  these  defaults  were  opened.  Under  these  cir- 
cumstances, the  defendant's  present  plea  that  he  should  be  given  "his 
day  in  court"  is  not  persuasive.  He  has  already  been  accorded  three 
opportunities  to  try  his  case,  and  has  neglected  to  avail  himself  of  any 
of  them.  Defaults  are  not  to  be  opened  as  a  matter  of  course.  Where 
a  default  has  been  entered,  the  burden  is  upon  the  party  who  defaulted 
to  show  a  substantial  and  meritorious  excuse  for  his  default,  or  he 
cannot  be  relieved  of  the  consequences  of  his  neglect.  No  such  ex- 
cuse is  shown  in  this  case,  and  the  court  below  properly  denied  the 
defendant's  motion. 

The  order  appealed  from  is  affirmed,  with  costs.    All  concur. 

•For  oUi«r  eaaM  m*  nm«  tople  A  |  nvmbsb  In  D«o.  A  Am.  Disi.  UOT  to  dau,  *  Rap'r  IndoxM 
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184  lilaa  Rep.  486) 

DOWNEY  T.  CITY  OF  NEW  YORK. 

(Snpreme  Court,  Appellate  Term,  First  Department    March  6,  1914.) 

MiTinciPAi.  GoBFOBATioNS  d  220*)— Salabt  or  EamoTiB — DsDuonoir  vob 
Absenob. 

Under  Mew  York  City  Charter  (Dawa  of  1901,  c.  466)  |  1543,  providing 
that  heads  of  departments  may  deduct  from  salaries  of  subordinates  for 
absence  without  leave,  the  superior  of  a  telephone  operator  in  the  Pub- 
lic Works  Department  could  deduct  the  salary  of  such  employ^  absent 
without  leave  on  account  of  illness. 

[Ed.  Mote.-^For  other  cases,  see  Municipal  Corporationa,  Gent  Dig.  K 
609-608;   Dec  Dig.  |  220.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Patrick  H.  Downey  against  the  City  of  New  York.  From 
a  judgment  rendered  in  favor  of  the  defendant  after  a  trial  by  the 
court,  plaintiff  appeals.    AfHrmed. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY.JJ. 

Theodore  I.  Schwartzman,  of  Brooklyn  (Isidore  Solomon,  of  Brook- 
lyn, of  counsel),  for  appellant. 

Archibald  R.  Watson,  of  New  York  City  (Clarence  L.  Barber,  of 
New  York  City,  of  counsel),  for  respondent 

GUY,  J.  Plaintiff,  a  telephone  operator  in  the  Public  Works  De- 
partment in  this  city,  sues  to  recover  salary  at  the  rate  of  $750  per  an- 
num from  May  10  to  November  30,  1912,  while  he  was  absent  with- 
out leave  because  of  illness.  Plaintiff  suffered  from  tuberculosis  to 
such  an  extent  that  he  was  unable  to  do  any  work  from  May  1,  1912, 
and  he  is  still  suffering  therefrom,  and  was  and  still  is  a  patient  at  the 
State  Sanitarium  known  as  Seton  Hall  at  Spuyten  Du}rvil. 

In  May,  1912,  plaintiff's  wife  and  physician  notified  his  superior  of 
his  conditioa  He  was  absent  from  his  work  from  May  1  to  Novem- 
ber 30,  1912,  by  reason  of  such  illness.  On  November  30, 1912,  he  was 
duly  notified  of  his  discharge,  by  reason  of  a  reduction  in  force.  For 
the  ten  days  from  May  1  to  May  10,  1912,  during  which  plaintiff  was 
absent  from  duty  while  he  had  sick  leave,  he  was  paid.  After  May 
10th  he  had  no  leave,  and  his  name  was,  by  his  superior's  order,  duly 
marked  on  the  pay  rolls  "absent  without  leave."  Plaintiff  was  a  city 
employe,  not  a  city  officer.  Where  a  city  employe  is  absent  without 
leave  on  account  of  illness,  his  superior  may  deduct,  and  in  the  case 
at  bar  did  deduct,  his  salary  during  the  term  of  such  absence  without 
leave.  Charter,  §  1543;  People  ex  rel.  Grimshaw  v.  Prendergast 
(Sup.)  135  N.  Y.  Supp.  164, 165,  affirmed  132  App.  Div.  937, 116  N.  Y. 
Supp.  1144,  affirmed  197  N.  Y.  538,  91  N.  E.  1119;  Reilly  v.  City  of 
New  York  (Mun.  Ct.)  139  N.  Y.  Supp.  718. 

Tm  ottier  easaa  m»  nm«  tople  A  i  xmcMB  In  Dee.  *  Am.  DlfB.  UOT  to  date,  *  Rtp'r  Indaxw 
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A  city  employ 6  absent  from  duty  without  leave  cannot  recover  sal- 
ary without  service. 

In  the  Brooklyn  Special  Term  cases  cited  by  appellant  the  employ^ 
was  absent  with  leave. 

Judgment  affirmed,  with  costs.    All  concur. 


BEEBE  V.  WORTH. 
(Supreme  Court,  Equity  Term,  Monroe  County.    February,  1914.) 

1.  Fbincifal  akd  Agent  (|  146*)  —  Undisclosed  Pbincipai,  —  Liabilitt  Of 

Agent. 

Where  the  principal  Is  not  disclosed  by  the  written  contract,  which  was 
signed  by  defendant  as  agent,  plaintiff  may  proceed  personally  against 
the  agent  as  the  ostensible  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dif.  K  S21- 
627;    Dec.  Dig.  }  146.*] 

2.  Mines  and  Minerals  (J  53*J — -Contkacts — Time. 

In  an  option  to  purchase  mining  property,  time  Is  always  considered  to 
be  of  the  essence  of  the  contract  on  account  of  the  liability  of  the  prop- 
erty to  great  fluctuation  in  value. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  Dig.  |{  147, 
148;  Dec  Dig.  §  63.*] 

3.  AccoBD  AND  Satisfaction-  (S  2*) — What  CoNSTrnrrBS. 

Plaintiff  had  an  option  with  the  secretary  of  a  mining  corporation  for 
the  purchase  of  a  large  number  of  shares  of  stock.  Upon  the  mine  prov- 
ing a  success,  plaintiff,  who  had  rendered  services,  requested  the  directors 
to  issue  him  a  large  number  of  shares  at  a  given  price.  The  directors 
voted  to  issue  him  a  number  of  shares  at  a  given  price,  with  the  stipula- 
tion that  the  acceptance  of  such  shares  should  be  a.  waiver  of  all  claims 
against  the  corporation  and  the  secretary.  Held,  that  the  issuance  and 
acceptance  of  such  shares  constituted  an  accord  and  satisfaction  barring 
recovery  against  the  secretary. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  {} 
14-21,  33;  Dec.  Dig.  i  2.*] 

4.  AccoBD  AND  Satisfaction  (|  S*) — What  CoNSTrrtrrES. 

If  what  is  given  by  a-  stranger  is  accepted  by  the  creditor  in  satisfac- 
tion of  his  claim  against  the  debtor,  the  creditor  cannot  proceed  against 
the  debtor ;  and  hence,  where  a  corporation  made  the  satisfaction  of  plain- 
tiff's claim  against  its  secretary  on  account  of  an  option  for  the  purchase 
of  stock,  a  condition  to  the  Issuance  of  stock,  the  issuance  and  acceptance 
of  the  stock  barred  plaintiff's  rights  against  the  secretary,  even  though 
the  corporation  was  a  stranger  to  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  SS 
22-30;  Dec.  Dig.  §  3.*] 

5.  AccoBD  AND  Satisfaction  (§  5*) — ^What  Constitutes. 

The  value  received  in  case  of  an  accord  and  satisfaction  does  not  affect 
its  validity. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  {{ 
40-45 ;   Dec.  Dig.  {  5.*] 

•For  other  case*  see  same  topic  &  i  numbeb  In  Dec.  A  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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&  AccoKD  AND  SAiUFAOnon  ({  20*] — Effxct. 

Where  plaintiff,  who  had  a  contract  with  defendant  for  the  parchase  of 
corporate  shares,  accepted  other  shares,  Issned  to  him  by  the  corporation 
on  condition  that  he  should  waive  his  rights  against  defendant,  and 
treated  them  as  his  own,  with  knowledge  of  defendant's  power  to  trans- 
fer shares,  the  fact  that  at  the  time  the  settlement  was  made  defendant 
misrepresented  his  power  will  not  avoid  the  accord  and  satisfaction. 

[Ed.  Note. — ^For  other  cases,  see  Accord  and  Satisfaction,  Cent  Die.  {| 
140-142;  Dea  Dig.  I  20.«] 

Action  by  George  H.  Beebe  against  S.  Harry  Worth.  Judgment  for 
defendant. 

Costello,  Burden,  Cooney  &  Walters,  of  Syracuse  (Oliver  D.  Bur- 
den, of  Syracuse,  of  counsel),  for  plaintiff. 

Havens  &  Havens,  of  Rochester  (Samuel  M.  Havens,  of  Rochester, 
of  counsel),  for  defendant. 

SUTHERLAND,  J.  The  facts  with  reference  to  the  controversy 
involved  here  have  been  stated  in  much  detail  in  the  formal  decision 
filed  herewith.  It  is  due  to  the  parties,  and  the  learned  cotmsel  who 
have  represented  them  with  great  ability,  that  the  decision  dismissing 
the  complaint  should  be  supplemented  with  a  discussion  of  the  reason 
why,  in  my  opinion,  the  judgment  should  be  for  the  defendant.  That 
reason  summarized  is  that  the  plaintiff's  cause  of  action  was  settled  in 
full  in  December,  1912,  by  the  issue  of  10,000  shares  of  the  Seneca- 
Superior  Silver  Mines  Company,  Limited,  to  the  plaintiff,  with  the 
knowledge  and  co-operation  of  the  defendant,  and  accepted  by  the 
plaintiff  as  a  full  accord  and  satisfaction  of  his  claim  against  the  de- 
fendant 

About  April  4,  1912,  defendant  gave  plaintiff  a  written  option,  cov- 
ering a  total  of  75,000  shares  of  stock  of  the  Seneca-Superior  Silver 
Mines  Company,  Limited.  Of  this  amount  32,499  shares  remain  un- 
delivered, and  are  the  shares  which  plaintiff  is  endeavoring  to  procure 
by  a  decree  of  specific  performance  in  this  action.  The  option  agree- 
ment, as  I  interpret  the  instrument,  gives  in  reality  eight  distinct  and 
severaWe  options;  the  first  seven  covering  seven  distinct  blocks  of 
stocks  of  10,000  shares  each,  and  the  eighth  covering  a  block  of  5,000 
shares.  The  option  agreement  was  unilateral,  the  plaintiff  not  being 
bound  to  take  any  of  the  stock,  and  by  taking  one  block  he  did  not 
obligate  himself  to  take  any  more.  Under  its  terms  payments  upon 
each  block,  if  taken,  were  to  be  in  four  equal  monthly  installments,  the 
first  installment  of  $437.50  on  the  first  block  being  payable  on  the  sign- 
ing of  the  option ;  the  second  installment  on  the  first  block  was  due 
April  29th,  on  which  day  the  first  installment  on  the  second  block  was 
due,  if  that  block  were  taken.  May  29th  the  third  installment  on  the 
first  block,  the  second  on  the  second,  and  the  first  installment  on  the 
third  block,  were  due.  June  29th  the  final  installment  was  due  on  the 
first  block,  the  third  on  the  second,  the  second  on  the  third  and  the 
first  on  the  fourth  block ;  and  so  on  thereafter  on  the  29th  of  July, 

'For  oOier  cum  na  Mm*  topic  *  i  xmcma  In  Dec.  A  Am.  Digs.  UOT  to  tet«,  A  R«p'r  iDdezw 


Digitized  by 


Google 


148  146  NEW  TOBK  SUPPLEMENT  (Sup.  Ct 

August,  September,  October,  November,  and  December,  pa3rments  on 
the  respective  blocks  fell  due.  October  29th  the  first  payment  was  due 
on  the  last  block  of  5,000  shares,  and  January  29,  1913,  was  the  day 
for  final  payment  on  that  block.  The  option  concluded  with  this 
clause : 

"On  the  failure  of  said  Beebe  to  make  any  of  the  parments  herein  specified 
this  entire  agreement  shall,  at  the  option  of  the  undersigned,  be  void.  On 
receiving  the  payments  above  specified  the  undersigned  will  turn  over  to  the 
said  Beebe  or  his  nominee  stock  covered  by  said  payments,  fractional  shares 
in  all  cases  to  be  retained  by  the  undersigned." 

[1]  The  option  was  signed  by  defendant  as  syndicate  manager,  but 
the  names  of  the  syndicate  members  were  not  given  in  the  option  nor 
disclosed  to  the  plaintiff.  Accordingly  the  plaintiff  may  proceed  upon 
the  contract  against  the  defendant  personally  if  it  is  enforceable  at  all. 

The  option  agreement  does  not  make  the  plaintiff  a  member  of  the 
s)mdicate  itself.  The  defendant  agrees  to  deliver  to  the  plaintiff  stock 
of  the  mining  corporation  at  17%  cents  per  share,  and  not  a  participat- 
ing share  in  the  venture  and  assets  of  the  syndicate. 

The  plaintiff  made  his  first  payment  of  $437.50  April  4th,  but  paid 
nothing  further  until  June  26th,  when  $3,500  was  paid,  and  July  8th, 
$3,500  more.  These  last  payments  were  for  stock  sold  to  Messrs. 
Chase  and  Wiard  through  ^e  efforts  of  the  plaintiff;  and  it  has  been 
contended  on  the  part  of  the  defendant  that  those  payments  should 
not  be  credited  upon  the  option  agreement.  But  it  is  made  very  clear 
by  the  correspondence  between  the  parties  that  plaintiff  and  defendant 
both  understood  at  the  time  that  those  payments  were  procured  by 
the  plaintiff  and  forwarded  to  the  defendant  in  pursuance  of  the  op- 
tion. Chase  and  Wiard  did  not  wish  to  accept  the  form  of  certificate 
which  had  been  forwarded  to  the  plaintiff  for  them,  a  form  which  was 
used  for  interim  purposes  by  the  defendant  for  syndicate  stock  that 
was  purchased;  .and  accordingly  the  stock  for  40,000  shares  was  is- 
sued by  the  corporation  directly  to  Chase  and  Wiard.  To  replace  that 
stock  iJie  defendant  returned  to  the  corporation  certificates  for  40,000 
shares,  which  he  had  procured  and  then  held  as  syndicate  manager. 
The  drafts  for  $7,000  which  came  from  Wiard  and  Chase  were  pay- 
able to  the  order  of  defendant  personally,  and  were  turned  over  by 
the  plaintiff  to  the  defendant,  who  used  $4,625  of  the  proceeds  in  pay- 
ment upon  a  note  for  money  originally  used  by  him  for  the  purchase 
of  syndicate  stock,  and  the  balance,  $2,375,  defendant  forwarded  to 
the  treasurer  of  the  corporation  in  payment  for  additional  stock,  which 
was  issued  to  him  as  syndicate  manager;  so  only  one  conclusion  can 
be  drawn  from  the  transaction  itself — that  the  payments  for  the  Chase 
and  Wiard  stock  should  be  allowed  to  the  plaintiff  pro  tanto  upon  the 
option. 

About  May  4  one  share  of  the  stock  was  issued  by  the  corporation 
to  the  plaintiff.  It  seems  probable  that  that  single  share  was  issued  to 
qualify  him  on  the  books  as  a  director,  to  which  position  plaintiff  was 
elected  about  that  time.    No  other  formal  certificate  of  stock  had  been 
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issued  to  the  plaintiff  up  to  that  time;  the  certificate  for  the  stock 
which  plaintiff  had  paid  for  April  4th  being  held  by  the  defendant  as 
syndicate  manager,  who  later  gave  plaintiff  a  receipt  for  the  same  in 
the  form  which  was  attempted  to  be  used  in  the  Chase  and  Wiard 
transaction.  Treating  the  single  share  of  stock  issued  May  4th  by  the 
corporation  as  a  negligible  factor  in  the  case,  the  $7,000  received  from 
Chase  and  Wiard  completed  payment  for  the  first,  second,  and  third 
blocks  of  10,000  shares  each,  paid  the  first  three  installments  on  the 
fourth  block,  and  the  first  two  on  the  fifth,  leaving  the  sixth,  seventh, 
and  eighth  blocks  with  nothing  paid  on  them.  Nothing  further  was 
paid,  and  no  amount  tendered  in  any  form  until  November  30th,  when 
a  draft  for  $3,500  was  sent  by  the  plaintiff  to  defendant,  payable  to 
his  order  as  treasurer  of  the  mining  corporation.  November  1st  plain- 
tiff wrote  defendant  that,  as  it  was  the  first  of  the  month,  he  was  re- 
minded that  he  ought  to  send. defendant  some  more  money,  and  that 
as  it  would  be  necessary  for  him  to  borrow  the  balance  required  under 
their  agreement,  he  wished  to  know  what  he  could  safely  figure  on  in 
the  line  of  returns  before  January  1st.  Defendant's  reply  does  not 
contain  any  disaffirmance  of  any  further  rights  under  the  agreement, 
and  counsel  for  the  plaintiff  calls  it  "evasive."  It  contains  no  promise 
to  accept  further  payments.  Defendant  was  elected  a  director  of  the 
corporation  in  May,  1912,  and  was  also  then  elected  president,  which 
office  he  has  ever  since  retained,  and  was  exercising  the  duties  of  treas- 
urer as  well  in  November,  1912.  From  the  time  the  option  was  signed 
down  to  November  30th  numerous  letters  passed  between  the  parties 
with  relation  to  the  mine  and  its  prospects,  and  the  letters  written  by 
defendant  recognized,  apparently,  that  plaintiff  had  a  material  interest 
in  the  future  success  of  the  mine  which,  of  course,  he  did,  even  if  he 
held  no  more  than  2,500  shares,  but  which  would  be  much  greater  if 
he  had  the  opportunity  still  open  to  buy  more  shares  if  the  mine  proved 
a  success. 

At  the  mine,  on  or  about  October  11,  1912,  a  thread  of  ore  was 
broken  into,  which,  it  was  later  'found,  led  into  a  vein  which  subse- 
quently, as  development  went  on,  turned  out  to  be  very  productive. 
October  15th  a  large  amount  of  stock  was  issued  to  three  individuals 
oa  the  eve  of  a  directors'  meeting.  Over  200,000  shares  were  thus 
disposed  of,  out  of  which  100,000  shares  were  issued  to  two  nominees 
of  the  defendant  for  his  benefit.  About  half  of  the  100,000  shares 
thus  issued  the  defendant  sold  in  the  month  of  October  to  various  per- 
sons; but  none  for  more  than  17^^  cents  per  share.  The  mining  stock 
soon  became  very  attractive ;  and,  if  plaintiff  had  the  right  to  call  upon 
defendant  for  32,499  shares  for  17^  cents  per  share,  it  was  a  very 
valuable  right   . 

After  the  Chase  and  Wiard  money  was  received,  there  was  no  de- 
mand made  by  the  defendant  of  plaintiff  for  more  money,  and  nothing 
occurred  in  the  nature  of  a  repudiation  by  him  of  any  further  rights 
under  the  option  until  some  time  in  November.  Plaintiff's  explanation 
of  the  form  of  the  draft  tendered  November  30th  is  that  earlier  in 
that  month,  in  a  personal  conversation,  the  defendant  had  told  him 
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that  he  had  no  stock  which  he  could  deliver  to  him  under  the  option, 
and  that  if  he  got  more  stock  he  would  have  to  get  it  from  the  com- 
pany. 

[2]  It  is  argued  by  the  plaintiff's  counsel  with  great  earnestness 
that  the  acceptance  of  belated  payments  and  the  course  of  business, 
including  the  correspondence  which  has  been  referred  to,  constitute  a 
waiver  of  the  strict  terms  of  the  option  so  far  as  the  time  of  payment 
is  concerned ;  and,  inasmuch  as  there  was  no  demand  made  by  defend- 
ant upon  the  plaintiff  for  money,  and  no  notice  of  an  intention  to  claim 
a  default  and  terminate  the  option  had  been  given  by  defendant,  the  de- 
fendant should  not  be  permitted  in  equity  to  claim  a  forfeiture.  On  the 
other  hand,  it  is  contended  with  equal  earnestness  that  nothing  in  the 
interval  between  the  signing  of  the  option  in  April  and  the  1st  of  No- 
vember, 1912,  was  said  or  done  by  defendant  before  the  final  default 
occurred  which  was  naturally  calculated  to  put  the  plaintiff  off  his 
guard,  or  to  invite  delay  in  making  other  payments;  that  there  was  no 
inducement  or  holding  out  for  delay,  and  hence  no  estoppel  upon  the 
defendant  in  claiming  a  forfeiture  of  the  option ;  and  in  this  respect  de- 
fendant relies  upon  the  familiar  principle,  which  seems  to  be  univer- 
sally recognized  that  in  an  option  to  purchase  mining  property  time  is 
always  to  be  considered  to  be  of  the  essence  of  the  contract,  on  account 
of  the  liability  to  great  fluctuation  in  value,  and  that  words  are  not 
necessary  in  the  written  option  itself  to  make  timely  performance  es- 
sential, for  that  is  implied  because  of  the  nature  of  the  property  in- 
volved. Waterman  v.  Banks,  144  U.  S.  394,  12  Sup.  Ct.  646,  36  L. 
Ed.  479;  Pomeroy  on  Contracts,  p.  459. 

It  is  not  necessary  for  the  decision  of  this  case  that  the  court  deter- 
mine whether  the  defendant  had  waived  strict  performance  as  to  the 
entire  balance  of  the  stock.  To  say  the  least,  it  is  doubtful  if  the  facts 
constitute  a  waiver  or  extension  of  time  with  regard  to  the  blocks  of 
stock  on  which  nothing  had  been  paid  or  delivered.  As  to  blocks  on 
which  there  had  been  partial  payments,  or  out  of  which  there  had  been 
partial  deliveries,  perhaps  plaintiff  might  have  been  better  fortified  in 
claiming  the  right  to  the  remaining  shares;  but,  as  to  his  right  to  all 
the  undelivered  stock,  there  was  that  uncertainty  and  doubt  which 
furnished  the  inducement  for  the  settlement  of  the  whole  matter  there- 
after affected. 

[3]  It  seems  that  at  and  just  prior  to  a  meeting  of  directors  held 
December  14,  1912,  the  plaintiff  asserted  to  the  other  directors  that,  in 
view  of  his  efforts  in  procuring  capital  that  was  utilized  in  the  develop- 
ment of  the  mine  and  in  making  the  discovery  of  rich  ore  possible,  he 
was  entitled  to  special  consideration  from  the  board  of  directors ;  and, 
although  the  stock  was  then  believed  to  be  worth  more  than  17^^  cents 
per  share,  he  asked  for  an  allotment  of  20,000  shares  at  that  price  as  a 
return  for  his  early  faith  in  the  enterprise  and  his  contributions  toward 
its  success.  It  was  also  asserted  by  him,  and  known  to  the  other  di- 
rectors, that  he  made  some  sort  of  a  claim  upon  the  defendant  person- 
ally by  reason  of  the  option.  There  is  a  dispute  as  to  what  the  plain- 
tiff said  with  reference  to  his  alleged  claim  against  the  defendant,  but 
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that  dispute  is  riot  mateHal  here,  becatise  the  fact  is  made  dear  that 
some  sort  of  a  claim  was  Asserted,  and  that  the  assertion  thereof  was 
understood  by  the  directors.  At  the  meeting,  in  the  presence  of  plain- 
tiff and  defendant,  one  director  stated  that  in  his  opinion  5,000  shares 
would  be  adequate  as  ah  allotment  to  plaintiff ;  but  finally,  after  consid- 
eration and  discussion,  a  resolution  was  introduced  and  carried  as  fol- 
lows : 

"That  10,000  shares  of  the  company's  treasury  stock  be  allotted  and  issued 
to  Mr.  6.  B.  Beebe  at  17^  cents  a  share,  it  being  understood  that  same  is 
in  fnll  satisfaction  of  Mr.  Beebe's  alleged  claim  against  Mr.  Worth  or  the 
company." 

No  protest  was  made  nor  objection  taken  by  plaintiff  to  the  wording 
of  the  resolution. 

The  10,000  shares  of  stock  then  voted  to  the  plaintiff  were  issued  by 
the  corporation  and  received  and  paid  for  by  him  December  27,  1912, 
at  171^  cents  per  share.  At  a  stockholders'  meeting  held  February  14, 
1913,  at  Toronto,  the  issuing  of  these  shares  to  the  plaintiff  at  that 
price  was  discussed,  and  at  his  request  his  name  was  included  with 
the  names  of  all  others  who  had  received  certificates  prior  to  that  time 
in  a  general  resolution  confirmatory  of  the  issuance  of  all  that  stock. 
He  continued  to  hold  the  10,000  shares  received  December  27th  un- 
til after  the  commencement  of  this  action  when,  with  full  knowledge  of 
all  the  facts  surrounding  the  transaction,  he  disposed  of  that  stodc  as 
his  own  to  other  parties,  receiving  90  cents  per  share,  and  an  addi- 
tional sum  for  dividends  which  had  been  declared,  but  not  yet  paid 
over. 

It  seems  to  me  that  the  effect  of  the  receipt  of  the  10,000  shares 
December  27th  and  the  retention  thereof,  and  of  the  proceeds  of  the 
sale  referred  to,  with  full  knowledge  of  the  facts,  constitutes  an  ir- 
revocable accord  and  satisfaction  of  plaintiff's  claim,  and  is  a  com- 
plete defense  to  this  action. 

[4]  It  is  urged  by  the  learned  cotmsel  for  the  plaintiff  that  issu- 
ance of  the  10,000  shares  by  the  corporation  furnishes  no  considera- 
tion for  the  discharge  of  the  obligation  of  defendant  to  plaintiff  un- 
der the  option.  If  the  corporation  were  a  mere  volunteer  in  an  at- 
tempted settlement  of  a  claim  against  the  defendant,  he  being  in  no 
way  connected  with  the  settlement  by  participation  or  subsequent  rat- 
ification, the  transfer  of  the  stock  of  the  corporation  and  its  accept- 
ance by  plaintiff  would  not  be  a  bar  to  the  present  suit.  Gordon  Malt- 
ing Co.  v.  Bartels  Brew.  Co.,  206  N.  Y.  528-540,  100  N.  E.  457,  461. 

But  in  this  transaction  the  defendant  participated.  He  was  pres- 
ent at  the  discussion  of  the  board  of  directors,  voted  for  the  resolution 
as  a  director,  and  was  interested  in  the  consideration  as  a  stockholder 
of  the  company,  for  the  stock  was  then  worth  more  than  17i^  cents 
per  share.  In  Mr.  Thompson's  treatise  on  Accord  and  Satisfaction, 
Cyc.  1,  page  316,  the  learned  author  says: 

"A  number  of  the  earlier  decisions,  both  English  and  American,  lay  down 
the  mle  without  qualification  that  satisfaction  moving  from  a  stranger  can- 
not be  pleaded  in  bar  of  the  debtor's  obligation.    At  the  present  time  this  la 
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not'tbe  law,  either  In  England  or  in  those  states  where  the  decisions  were 
made.  It  cannot  be  doubted  that  it  what  Is  given  by  the  stranger  is  ac- 
cepted in  satisfaction  by  the  creditor,  and  his  act  is  authorized  or  snbse- 
qnently  ratified  by  the  debtor,  there  will  be  a  complete  accord  and  satisfac- 
tion of  the  debt  or  demand." 

The  case  of  Rusk  v.  Soutter,  67  Barb.  371,  is  directly  in  point ;  and 
such  is  assumed  to  be. the  rule  by  the  Court  of  Appeals  in  the  Gordon 
Malting  Company  Case. 

[5]  The  comparative  value  of  the  stock  issued  to  plaintiff  by  the 
corporation  pursuant  to  that  resolution,  and  the  amount  undelivered 
under  the  option,  whether  greater  or  less,  does  not  in  law  affect  the 
validity  of  the  settlement  of  the  claim  against  defendant.  The  accept- 
ance of  a  certainty  for  an  uncertainty  is  the  moving  and  abundant  con- 
sideration. 

[8]  In  respect  to  this  settlement  it  is  insisted,  also,  that  plaintiff 
should  not  be  bound  thereby  because  when  he  accepted  the  stock  he 
did  not  know  the  real  facts  concerning  the  issue  of  the  stock  to  plain- 
tiff's nominees  October  15,  1912,  and  the  ability  of  defendant  to  de- 
liver stock  under  the  option.  He  had  learned  of  his  ability  to  perform 
at  the  time  the  action  was  commenced,  and  later,  when  plaintiff  sold 
the  stock  at  a  large  advance  and  pocketed  the  proceeds.  This  is  an  af- 
firmance of  the  transaction  with  knowledge  of  all  the  facts ;  and,  inas- 
much as  the  defendant  is  personally  interested  in  the  consideration 
which  passed  between  the  corporation  and  the  plaintiff,  and  is  not  un- 
affected by  the  failure  of  the  plaintiff  to  offer  to  return  the  stock  to  the 
corporation,  the  plaintiff  is  in  no  position  to  maintain  this  action.  If 
he  was  deceived  into  accepting  the  stock,  he  must  offer  to  return  it 
before  attempting  to  enforce  the  claim  in  settlement  of  which  the  stock 
was  transferred  to  him.    Gould  v.  Cayuga  Co.  Nat'l  Bank,  86  N.  Y.  75. 


(160  App.  Dlv.  846) 

60ETZ  v.  DUmr  et  aL 

(Supreme  Oonrt,  Appellate  Division,  Second  Department    February  27,  1914.) 

1.  Landlokd  and  Tbnawt  (S  166*) — ^Fibk  Escapes — Statdtes. 

Labor  Law  (Uonaol.  Laws  1909,  c.  31)  t  82,  provides  for  the  installa- 
tion of  Are  escapes  on  the  outside  of  every  factory  consisting  of  three  or 
more  stories  in  height,  which  shall  have  balconies  not  less  than  six  feet 
in  length  or  three  feet  In  width  connecting  with  the  interior  by  easily  ac- 
cessible and  unobstmcted  openings.  Section  04,  wlilch  defines  a  tenant 
factory  as  a  building,  separate  parts  of  which  are  used  by  different  per- 
sons as  factories,  provides  that  the  owner  of  the  freehold  shall  be  re- 
sponsible for  the  observation  of  the  statute  relating  to  fire  escapes.  The 
owner  of  a  building  used  for  factory  purposes  equipped  it  with  sufficient 
fire  escapes,  but  the  lessee  sublet  part  of  one  of  the  floors,  and  in  making 
partitions  access  from  part  of  the  floor  to  the  fire  escapes  was  rendered 
difficult  Held,  that  the  owner  was  not  liable  to  servants  of  the  subten- 
ants for  injuries  sustained  In  a  Are  by  reason  of  the  partition ;  the  provi- 
sion requiring  the  landing  to  be  accessible  and  connected  with  the  in- 
terior by  unobstructed  openings  referring  only  generally  to  the  interior. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  K  630, 
631,  633-637.  640,  641 ;   Dec.  Dig.  «  165.»] 

•For  otber  cmm  ««e  uune  topic  *  i  nvmbeb  tn  Deo.  *  Am.  Dlgi.  1907  to  data.  *  Kitp'r  IndezM 
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2.  HKAI.TH  Q  82*) — FntK  Eboafxs — "Faotobt." 

A  portion  of  one  floor  of  a  boilding,  thongh  nsed  for  mannfactnrlng 

purposes,  Is  not  a  factory,  wltliln  tbe  pnrvlew  of  Labor  Law  (Consol. 

Laws  1909,  c.  31)  {  82,  requiring  every  factory,  consisting  of  three  or  more 

stories  In  height,  to  be  ecjolpped  with  fire  escapes. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent  Dig.  i  82;  Dec.  Dig.  i  82.* 
For  other  definitions,  see  Words  and  Phrases,  toL  3,  pp.  2642-2648.] 

S.  Landlord  and  Tenant  ({  166*) — Liabujtt  of  Lessor. 

The  Labor  Law  not  having  Imposed  any  liability  on  the  lessee  of  one 
floor  of  a  bnlldlng,  who  snblet  a  portion  of  it  to  another  manufacturing 
company,  the  lessee  is  not  liable  for  the  death  of  a  servant  of  its  sub- 
tenant, who  was  killed  in  a  fire  owing  to  the  inaccessibility  of  the  fire 
escape;  there  being  no  cotnmon-Iaw  duty  upon  tbe  lessee  to  render  the 
•  building  safe. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§ 
630,  631,  633-«37,  640,  641 ;  Dec.  Dig.  1 166.*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Catherine  Goetz,  as  administratrix  of  the  estate  of  Michael 
J.  Goetz,  deceased,  against  Jane  E.  Duffy,  individually  and  as  execu- 
trix and  others.  From  a  judgment  dismissing  the  complaint  and  de- 
nying her  motion  for  new  trial,  plaintiff  appeals.    Affirmed. 

Areued  before  TENKS,  P.  T.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Thomas  J.  O'NeiU,  of  New  York  City  (Li  F.  Fish,  of  New  York 
City,  on  the  brief),  for  appellant. 

George  M.  Pinney,  of  New  York  City,  for  respondents  DuflEy  and 
others. 

George  C  Austin,  of  New  York  City,  for  respondents  Keep  and 
others. 

STAPLETON,  J.  On  the  11th  day  of  November.  1909,  the  plain- 
tiff's intestate,  with  several  other  workmen,  was  burned  to  death  in  a 
fire  that  occurred  in  the  six-story  factory  building  at  129-131  West  Thir- 
ty-First street,  in  the  borough  of  Manhattan.  The  building  stood  on  the 
north  side  of  the  street,  facing  south,  and  its  width,  front  and  rear,  was 
50  feet.  The  defendant  Duffy  was  the  owner.  The  sixth  or  top  floor 
was  leased  to  defendant  H.  V.  Keep  Shirt  Company,  which  sublet  to 
the  defendant  Hetzel  Company  a  portion  in  the  southwest  corner  there- 
of, consisting  of  a  rectangular  space  in  dimension  23  feet  wide  by  35 
feet  deep.  This  space  included  about  one-half  of  the  frontage  of  the 
building  and  extended  back  about  two-thirds  of  the  building's  length. 
The  Keep  Company  retained  for  its  own  use  the  entire  rear  part  of 
the  floor  as  well  as  the  entire  easterly  half. 

Through  the  center  of  the  floor,  extending  from  the  front  towards 
but  not  completely  to  the  rear,  was  a  hallway  about  10  or  12  feet  wide. 
Leading  from  this  hallway,  well  towards  die  front,  were  a  stairway 
and  an  elevator,  and  at  the  rear  of  the  hall  a  swinging  door  led  into  the 
Keep  workroom. 

The  space  sublet  to  the  Hetzel  Company  was  partitioned  off  by  the 
Keep  Company,  at.  the  Hetzel  Company's  request,  before  the  latter  en- 
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tered  into  possession  and  prior  to  the  execution  of  the  lease.  There 
was  also  an  inner  partition  that  formed,  in  the  southwest  comer  of  tlie 
Hetzel  premises,  a  room  7  feet  wide  by  18  feet  long,  running  length- 
wise from  the  front  of  the  building  and  having  the  west  wall  of  the 
hallway  for  its  eastern  side.  This  space  was  used  as  an  office ;  the  re- 
maining space  was  used  as  a  workroom.  A  door,  3  feet  wide  and  7 
feet  high  (lOQ,  connected  the  office  with  the  workroom,  and  another 
door,  almost  directly  opposite  the  one  just  alluded  to,  led  from  the  office 
into  the  hallway  landing  and  to  the  stairs  and  elevator.  The  doors 
were  fireproof.  Where  the  rear  partition  of  the  Hetzel  premises  ap- 
proached the  west  wall  of  the  building,  and  extending  diagonally  from 
the  partition  to  the  wall,  was  an  aperture  characterized  by  the  defend- 
ants as  a  door,  by  the  plaintiff  as  a  window,  and  by  the  court  as  an 
opening.  It  was  22  inches  from  the  floor.  There  was  an  "opening" 
of  similar  shape  on  the  Keep  side  of  the  partition ;  the  two  forming  a 
triangle  with  the  west  wall  as  the  base  and  the  point  where  both  met 
on  the  partition  as  the  apex.  In  the  east  end  of  the  partition  was  a 
small  window  seven  feet  from  the  floor.  The  partition  extended  from 
floor  to  ceiling,  a  distance  of  10  feet.  The  building  was  equipped  with 
fire  escapes,  erected  on  its  rear  Wall.  No  part  of  the  Hetzel  premises 
opened  directly  on  a  fire  escape ;  but  had  it  not  been  for  the  condition 
of  the  door  leading  from  workroom  to  office,  to  which  allusion  will  be 
made  hereafter,  access  to  the  fire  escapes  could  easily  have  been  had. 

The  business  of  the  Hetzel  Company  was  the  manufacture  of  combs 
from  ivory  and  celluloid.  Six  machines  for  that  purpose  were  installed 
in  the  workroom,  where,  on  the  day  of  the  casualty,  the  plaintiff's  de- 
cedent and  six  others  were  at  work.  Scraps  of  celluloid  were  l}ring 
around ;  a  bag  containing  celluloid  stood  near  the  door ;  and  celluloid 
dust  arose  from  the  machines  and  settled  upon  the  boards  on  which 
rested  the  switches  by  means  of  which  the  machines  were  started  and 
stopped.  When  the  switches  were  opened,  sparks,  engendered  by  elec- 
tricity, would  fly  from  them  and  alight  upon  the  celluloid.  One  of 
those  sparks  fell  upon  some  celluloid  near  the  door  and  started  the 
fire.  An  attempt  was  made  to  extinguish  it  with  water,  but  without 
avail.  The  plaintiff's  intestate  ran  to  the  door  leading  to  the  office — 
the  obvious  means  of  exit — ^but  the  door  would  not  open.  The  door 
was  closed  most  of  the  time,  and  when  closed  it  lodced  automatically. 
The  men  evidently  became  panic-stricken.  One  ran  to  the  V-shaped 
opening  already  described,  and  escaped  into  the  Keep  premises.  He 
was  badly  burned.  He  attempted  to  make  his  exit  by  means  of  the 
hallway  and  stairs,  but  the  flames  had  gained  such  headway  that 
when  he  opened  the  door  the  flames  leaped  in  and  the  fire  escapes 
afforded  the  only  means  of  safety.  After  emerging  from  the  open- 
ing in  the  partition,  he  cast  one  look  back  and  saw  the  plaintiff's  de- 
cedent and  the  others  struggling  at  the  opening;  each  one  trying  to 
get  out  first  through  the  narrow  space. 

[1, 2]  The  plaintiff,  as  administratrix,  sued  to  recover  damages,  al- 
leging that  decedent's  death  was  caused  by  actionable  neglect.  She  al- 
leged such  neglect  against  the  decedent's  master,  the.  lessee  from  whom 
the  master  had  a  sublease,  and  the  owner  of  the  building.    Her  coni- 
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plaint  against  the  lessee  and  the  owner  was  dismissed,  and  from  the 
judgment  entered  upon  that  direction  this  appeal  is  taken. 

It  is  not  asserted,  and  if  asserted  it  could  not  be  maintained,  that 
any  common-law  duty  was  due  to  the  decedent  from  the  two  defend- 
ants in  whose  favor  the  judgment  went.  The  liability,  if  any,  must 
have  its  foundation  and  limit  in  some  statute.  The  plaintiff  points  to 
the  L^abor  Law  (Laws  of  1909,  c.  36).  The  provisions  of  that  law 
which  are  pertinent  to  our  inquiry  are  contained  in  sections  82  and  94. 
Section  82  reads : 

"Sec  82.  Flie  Escapes.  Such  Are  escapes  as  may  be  deemed  necessary  by  the 
commissioner  of  labor  Bball  be  provided  on  tbe  outside  of  every  factory  in  this 
state  consisting  of  three  or  more  stories  in  height  Each  escape  shall  connect 
with  each  floor  above  the  first,  and  shall  be  of  soffident  strength,  well  fas- 
tened and  secured,  and  shall  bare  landings  or  balconies  not  less  than  six  feet 
in  length  and  three  feet  in  width,  guarded  by  iron  railings  not  less  than  three 
feet  In  height,  embracing  at  least  two  windows  at  each  story  and  connected 
wltli  the  Interior  by  easily  accessible  and  unobstructed  openings.  Tbe  bal- 
conies or  landings  shall  be  connected  by  iron  stairs,  not  less  than  eighteen 
inches  wide,  with  steps  of  not  less  than  six  inches  tread,  placed  at  a  proper 
(Slant  and  protected  by  a  well-secured  handrail  on  both  sides,  and  shall  have  a 
drop  ladder  not  less  than  twelve  inches  wide  reaching  from  the  lower  plat- 
form to  the  ground.  The  windows  or  doors  to  the  landing  or  balcony  of  each 
Are  escape  shall  be  of  sufficient  size  and  located  as  far  as  possible,  consistent 
with  accessibility  from  the  stairways  and  elevator  hatchways  or  openings, 
and  a  ladder  from  such  fire  escapes  shall  extend  to  th^  roof.  Stationary  stairs 
or  ladders  shall  be  provided  on  the  inside  of  every  factory  from  the  upper 
story  to  the  roof,  as  a  means  of  escape  in  case  of  fire." 

Section  94,  so  far  as  it  is  pertinent,  reads : 

"Sec.  84.  Tenant-Factories.  A  tenant-factory  within  the  meaalng  of  the 
term  as  used  In  this  chapter  Is  a  building,  separate  parts  Of  which  are  oc- 
cupied and  used  by  different  persons,  companies  or  corporations,  and  one  or 
more  of  which  parts  is  so  used  as  to  constitute  In  law  a  factory.  The  owner, 
'vrhether  or  not  he  is  also  one  of  the  occupants,  instead  of  the  respective  lessees 
or  tenants,  ebaJl  be  responsible  for  the  observance  and  punishable  for  the 
nonobservance  of  the  following  provisions  of  this  article,  anything  in  any 
lease  to  the  contrary  notwithstanding,  namely,  the  provisions  of  sections  sev- 
enty-nine, eighty,  eighty-two,  eighty-three,  eighty-six,  ninety  and  ninety-one, 
and  the  provisions  of  section  eighty-one  with  respect  to  the  lighting  of  halls 
and  stairways ;  except  that  the  lessees  or  tenants  also  shall  be  resiwnslble  for 
tbe  observance  and  punisbable  for  the  nonobservance  of  the  provisions  of  sec- 
tions seventy-nine,  eighty,  eighty-six  and  ninety-one  within  their  respecbve 
holdings.  •  •  •  The  term  'owner*  as  used  in  this  article  shall  be  construed 
to  mean  the  owner  or  owners  of  the  freehold  of  the  premises,  or  the  lessee  or 
Joint  lessees  of  the  whole  thereof,  or  his,  her  or  their  agent  in  charge  of  the 
property.  The  lessee  or  tenant  of  any  part  of  a  tenant-factory  shall  permit 
the  owner,  his  agents  and  servants,  to  enter  and  remain  upon  the  demised 
premises  whenever  and  so  long  as  may  be  necessary  to  comply  with  the  pro- 
visions of  law,  the  responsibility  for  which  is  by  this  section  placed  upon  the 
owner ;  and  his  failure  or  refusal  so  to  do  shall  be  a  cause  for  dispossessing 
said  tenant  by  summary  proceedings  to  recover  possession  of  real  property, 
as  provided  in  the  Code  of  Civil  Procedure.  And  whenever  by  the  terms  of  a 
lease  any  lessee  or  tenant  shall  have  agreed  to  comply  with  or  carry  out  any 
of  such  proTlsloDS,  his  failure  or  refusal  so  to  do  shall  be  a  cause  for  dis- 
possessing said  tenant  by  summary  proceedings  as  aforesaid.  Except  as  in 
this  article  otherwise  provided  the  person  or  persons,  company  or  corporation 
conducting  or  operating  a  factory  whether  as  owner  or  lessee  of  the  whole  or 
of  a  part  of  the  building  In  which  the  same  is  situated  or  otherwise,  shall  be 
responsible,  for  the  observance  and  punishable  for  the  nonobservance  of  the 
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proTisionB  of  this  article,  anytliiiiK  in  any  lease  or  agreement  to  the  contrary 
notwithstanding." 

We  may  rest  upon  the  assumption  conclusively  established  by  the 
evidence,  and,  we  thihk,  conceded  by  the  appellant,  that  were  it  not 
for  the  alterations  made  by  the  defendant  lessee  in  connection  with  the 
sublease  to  defendant  Hetzel,  the  sublessee,  the  defendant  owner  dis- 
charged faithfully  and  efficiently  every  duty  imposed  upon  her  by  the 
provisions  of  the  statute  quoted.  The  plaintiff  contends  that  the  owner 
should  be  held  liable  because  the  statute  provides  that  the  fire  escapes 
should  be  "connected  with  the  interior  by  easily  accessible  and  unob- 
structed openings."    Her  counsel  concedes  in  his  brief : 

"It  is  true  that  the  technical  meaning  of  this  language  may  seem  to  re- 
fer to  the  immediate  interior ;  but  the  liberal  import  of  the  language  is  that 
it  be  connected  with  all  parts  of  the  interior." 

This  phrase  last  quoted  may  not  be  read  as  if  excised  from  the  con- 
text of  the  statute,  but  must  be  read  in  connection  with  its  associate 
provisions.  It  clearly  has  reference  to  the  openings  through  the  wall 
attached  to  which  are  the  fire  escapes.  It  was  not  designed  that  the 
statute  should  regulate  the  interior  division  of  a  factory  building,  and 
it  is  not  required  that  escapes  should  connect  directly  with  every  par- 
titioned section  of  the  structure. 

Plaintiff's  further  contention  is  thus  stated  by  counsel : 

"The  part  partitioned  off  for  the  factory  of  the  Hetzel  Company  constituted 
a  separate  factory;  and  hence  there  were  no  fire  escapes  on  the  outside,  or 
stairs  to  the  roof,  as  required  by  the  statute.  If  the  part  occupied  by  Hetzel 
is  a  separate  factory,  this  proposition  is  unanswerable;  and  tiiere  seems  no 
legal  reasons  why  it  should  not  be  deemed  a  separate  factory  within  the  mean- 
ing of  the  act"    ' 

The  statute  imposed  the  duty  of  providing  fire  escapes  on  the  out- 
side of  "every  factory  in  this  state  consisting  of  three  or  more  stories 
in  height."  We  cannot  agree  that  the  portion  of  the  floor  let  to  Hetzel 
is  a  separate  factory,  within  this  plain  description. 

[3]  The  owner  discharged  her  full  statutory  duty;  no  negligence 
was  proved  against  her;  and  her  judgment  must  be  sustained.  The 
tenant  who  made  the  sublease  owed  no  common-law  duty  to  the  de- 
cedent, and  none  was  imposed  upon  it  by  the  statute  invoked.  The 
judgment  in  its  favor  was  properly  directed.  Pauley  v.  S.  G.  &  L. 
Co.,  131  N.  Y.  90,  29  N.  E.  999,  15  L.  R.  A.  194. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.   All  concur. 
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SPIELER  T.  CITX  07  NEW  XORK. 

(Sapreme  Court,  Appellate  Division,  First  Department    February  27,  1014.) 

Afpxai.  aitd  Ebbox  (1 1003*) — Bxvixw — Vxbdict  or  Jttbt. 

A  Judgment  will  be  reversed,  when  based  upon  a  finding  of  the  jury 
which  Is  against  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §f  3938- 
3943;  Dea  Dig.  |  1003.*] 

Ingraham,  P.  J.,  and  Laughlln,  J^  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Isidor  Spieler  against  the  City  of  New  York.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Harry  Crone,  of  New  York  City,  for  appellant 
Frank  V.  Johnson,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  judgment  and  order  appealed  from  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event,  upon  the  ground  that  the  finding  of  the  jury  that  the  plain- 
tiff was  free  from  contributory  negligence  was  against  the  weight  of 
the  evidence. 

INGRAHAM,  P.  J.,  and  LAUGHLIN,  J.,  dissent,  and  vote  for  af- 
firmance. 

*Vor  otlMT  CUM  «M  ism*  tople  *  |  mmaaa  in  Dm.  *  Am.  Dlgi.  UOT  t*  d«t*k  *  Rep'r  Indaxa* 
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(84  Misc.  Sep.  39Q 

BACCARIA  T.  I.ANDERS. 

(Supreme  Coxxtt  Appellate  Term,  First  Department    March  5,  1914.) 

1.  Sales  (f  87*) — Corstbuction  or  Conikaot— Tnra  of  PAnaenr. 

Where  no  time  of  payment  for  goods  gold  Is  flxed  In  the  contract,  the 
law  presumes  that  payment  was  to  be  made  upon  delivery,  and  not  that 
It  was  to  be  made  at  the  buyer's  convenience. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  ff  23&-247,  1046;  De& 
Dig.  i  87.*] 

2.  Husband  and  Wnrs  (i  19*) — Mutuai,  Rights,  Duties,  ai»d  LiABiunxa — 

Necessabies. 

Where  goods  furnished  a  wife  were  necessaries,  in  the  absence  of  any 
contract  that  she  alone  shonld  be  liable  and  of  proof  that  the  husband  had 
already  supplied  similar  articles,  or  notified  the  seller  not  to  give  credit 
to  her,  the  presumption  is  that  she  contracted  as  agent  for  her  husband, 
and  he  is  liable  therefor,  though  the  goods  were  ordered  by  the  wife  and 
the  bill  was  sent  to  her. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  (}ent  Dig.  i§  109, 
121-138,  142,  146,  822;   Dec.  Dig.  §  19.»] 

3.  AccoBO  AND  SATisrACTioN  ({  7*) — Pabt  Payment — In  Genebai.. 

The  rule  that  where  a  liquidated  sum  is  due  the  payment  of  part  only, 
although  accepted  in  satisfaction,  Is  not  for  want  of  consideration,  a  dis- 
charge of  the  entire  indebtedness,  is  confined  strictly  to  cases  falling 
within  the  rule. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  {i 
46-68,  66,  94,  95;  Dec.  Dig.  f  7.*] 

4.  Accobd  and  SATisrAOTiON  (§  11*)— Pabt  Patkent — Conbidebation. 

Where  there  was  no  dispute  as  to  the  amount  due,  the  debtor  merely 
asking  for  a  discount  of  20  per  cent  for  Immediate  payment  although 
payment  was  already  due,  the  acceptance  by  the  creditor  of  a  check  for  a 
sum  less  than  the  amount  due,  marked  "In  full  of  all  demands  to  date," 
did  not  bar  recovery  of  the  balance  due,  the  agreement  to  take  less  tlum 
what  was  due  being  without  consideration  and  void. 

[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  |S 
75-82;    Dec.  Dig.  {  11.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Theresa  L.  De  Villiers  Baccaria  against  George  M.  Lan- 
ders. From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed, 
and  judgment  rendered  for  plaintiff. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Louis  J.  CJold,  of  New  York  City,  for  appellant 
Clarence  K.  McGuire,  of  New  York  City,  for  respondent. 

SEABURY,  J.  This  action  was  brought  to  recover  $223.40,  an  al- 
leged balance  of  an  account  claimed  to  be  due  for  goods  sold  and  de- 
livered.   It  appears  that  the  goods  sold  and  delivered  were  ordered  by 

•For  other  case*  see  same  topic  A  !  ncmbbx  in  Dec.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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the  defendant's  wife ;  that'  ihey  were  originally  charged  to  the  de- 
fendant's wife;  that  they  were  necessaries  according  to  the  circum- 
stances and  station  in  life  of  the  defendant;  and  that  the  defendant 
and  his  wife  were  living  together  during  the  period  the  goods  were 
sold  and  delivered.  The  goods  were  shown  to  be  of  the  reasonable 
value  of  $1,112,  of  which  amount  the  defendant  paid  $889.60,  giving 
his  check,  with  a  statement  thereon  that  the  payment  was  "In  full  of 
all  demands  to  date."  The  court  below  gave  judgment  for  the  de- 
fendant on  the  ground  that  there  was  no  express  agreement  as  to  when 
the  goods  sold  should  be  paid  for,  and  therefore  Uiey  were  to  be  paid 
for  at  the  customer's  convenience. 

[1]  The  ground  upon  which  the  court  below  rendered  judgment  for 
the  defendant  was  incorrect.  No  time  of  payment  being  fixed  in  the 
contract  for  payment  of  the  goods  sold,  the  law  presumes  that  pay- 
ment was  to  be  made  upon  delivery.  Mount  v.  Lyon,  49  N.  Y.  552 ; 
35  Cyc.  264. 

[2]  The  mere  fact  that  the  defendant's  wife  ordered  the  goods,  and 
that  the  plaintiff  sent  a  bill  for  the  goods  to  the  defendant's  wife,  did 
not  relieve  the  defendant  from  liability.  The  goods  sold  were  neces- 
saries, and,  in  the  absence  of  any  contract  on  the  part  of  the  wife  that 
she  alone  should  be  liable  for  them,  and  in  the  absence  of  proof  that 
the  husband  had  already  supplied  his  wife  with  articles  of  the  same 
character  as  those  purchased,  or  had  notified  the  tradesman  not  to-  give 
credit  to  her,  the  presumption  is  that  she  contracted  as  agent  for  her 
husband,  and  that  he  is  liable  for  the  debt.  Speckmann  v.  Foote,  138 
N".  Y.  Supp.  380;  Wanamaker  v.  Weaver,  176  N.  Y.  75.  83,  68  N.  E. 
135,  65  L.  R.  A.  529,  98  Am.  St.  Rep.  621 ;  Rosenf  eld  v.  Peck,  149 
App.  Div.  663,  134  N.  Y.  Supp.  392. 

[8]  The  claim  of  the  respondent  that  because  the  last  payment  was 
made  "in  full  of  all  demands  to  date"  there  was  an  accord  and  satis- 
faction is  not  tenable,  in  view  of  the  fact  that  the  amount  of  the  debt 
was  not  the  subject  of  dispute.  While  the  rule  that  where  a  liquidated 
sum  is  due,  the  payment  of  part  only,  although  accepted  in  satisfac- 
tion, is  not,  for  want  of  consideration,  a  discharge  of  the  entire  indebt- 
edness, is  not  looked  upon  with  favor,  and  is  confined  strictly  to  cases 
falling  within  it  (Jackson  v.  .Volkening,  81  App.  Div.  36,  80.  N.  Y. 
Supp.  1102;  affirmed  178  N.  Y.  562,  70  N.  E.  1101),  yet  where  the 
case  does  come  strictly  within  the  rule,  that  rule  must  be  applied. 

In  Eames  Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y.  289,  51  N.  E. 
986,  the  court  said : 

"It  U  only  In  cases  where  a  dispute  has  arisen  between  the  parties  as  to 
the  amount  due  and  a  cheek  Is  tendered  on  one  side  In  full  satisfaction  of  the 
matter  In  controversy,  that  the  other  party  will  be  deemed  to  have  acquiesced 
in  the  amount  otfered  by  an  acceptance  and  a  retention  of  the  check." 

[4]  In  the  present  case  there  was  no  dispute  as  to  the  amount  due. 
When  the  plaintiff  demanded  payment  the  defendant,  instead  of  dis- 
puting the  claim,  wrote  the  plaintiff  as  follows : 

"If  you  are  badly  in  need  of  money  yon  will  probably  be  willing  to  accept  a 
dlaeount  of  say  20%  and  U  this  will  help  you  out  and  you  advise  me  Immedl- 
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ately  on  receipt  of  Oils  letter  to  tliat  effect,  I  will  see  tliat  yon  have  a  check 
for  yonr  account  In  full  leas  20%  •  •  •  otherwlae  I  regret  tbat  your  ac- 
count must  take  its  usual  course." 

The  present  case,  therefore,  falls  clearly  -within  the  rule  declared  in 
Jaffray  v.  Davis,  124  N.  Y.  164,  26  N.  E.  351,  11  L.  R.  A.  710,  where 
it  was  said — 

"that  a  creditor  cannot  bind  himself  by  a  simple  agreement  to  accept  a  smaller 
sum  In  lieu  of  an  ascertained  debt  of  larger  amount;  sndi  an  agreement  be- 
ing nudum  pactum.  But  If  there  be  any  benefit,  or  even  any  legal  possibility 
of  benefit,  to  the  creditor  thrown  In,  that  additional  weight  will  turn  the  scale, 
and  render  the  consideration  sufficient  to  support  the  agreement." 

The  agreement  of  the  plaintiff  to  accept  a  part  of  the  debt  "in  full 
of  all  demands  to  date"  was  without  consideration  and  void. 

The  facts  of  tfie  case  being  undisputed,  and  the  defendant  having 
failed  to  establish  any  defense  to  the  plaintiflE's  claim,  it  follows  that 
the  judgment  should  be  reversed,  with  costs  to  the  appellant,  and  the 
judgment  should  be  awarded  to  the  plaintiff  for  $222.40,  with  inter- 
est, togedier  with  the  costs  in  the  court  below.   All  concur. 


(83  Wac  Rep.  488) 

WALSH  v.  FT.  SCHtTYIiBB  BREWING  CO.  et  aL 

(Oneida  Cionnty  Court    January,  1S14J 

L  Landlobd  awd  Tenant  (§  86*) — ^Lease — CoNSTSccrioN — Renew  ax.. 

Under  a  lease  giving  the  tenant  "first  privilege  of  renewal,"  he  was  en- 
titled to  such  privilege  only  In  case  the  landlord  gave  a  lease,  and  hence 
could  not  renew  the  lease  by  mere  service  of  notice  on  the  landlord,  prior 
to  the  expiration  of  the  term,  stating  bis  election  to  remain  and  demand- 
ing a  new  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  ^  270- 
275;  Dec  Dig.  f  86.*] 

2.  Lanolobd  ano  Tenant  (|  286*) — Vioi.ATioir  or  Obdeb. 

That  the  landlord  had  obtained  an  order  restraining  his  tenant  and  sab- 
tenant  from  abandoning  traffic  In  liquor  on  the  premises,  pursuant  to  the 
Liquor  Tax  Law  (Consol.  Laws  1909,  c.  34),  as  amended  by  Lavra  1910, 
c.  494,  did  not  preclude  him  from  obtaining  a  warrant  in  snmmary  pro- 
ceedings directing  the  removal  of  the  tenant  and  subtenant  from  the  prem- 
ises; It  appearing  that  such  warrant  would  not  be  in  contravention  of 
the  restraining  order  in  tbat  the  landlord's  object  in  obtaining  such  order 
was  merely  to  prevent  the  tenants  from  depriving  the  property  of  its  liq- 
uor tax  license. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  || 
1272-1276,  1283;   Dec.  Dig.  i  296.*] 

Summary  proceeding  by  Matthew  Walsh  against  the  Fort  Schuyler 
Brewing  Company  and  its  subtenants.  Ordered  that  warrant  issue  di- 
recting removal  of  defendants. 

On  January  9, 1909,  Walsh  gave  the  Ft  Schuyler  Brewing  Company  a  lease 
of  a  hotel  property  in  the  city  of  TJtlca,  which  lease  was  to  run  for  a  term 
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of  five  years,  and  which  term  expired,  therefore,  on  the  Otb  of  January,  1914. 
The  lease  contained  the  provision:  "With  the  first  privilege  of  a  renewal  of 
this  lease  at  the  end  of  said  term." 

Prior  to  the  9th  of  January,  1914,  Walsh  gave  notice  to  the  brewing  com- 
pany and  its  subtenants  that  their  lease  would  expire  on  that  date,  and  that 
be  would  not  renew  the  same,  and  that  they  must  vacate  at  the  end  of  the 
present  term.  Prior  to  the  expiration  of  the  term,  the  brewing  company  served 
upon  Walsh  a  notice  to  the  effect  that  It  "does  hereby  exercise  the  privilege 
of  renewing  a  certain  lease"  (referring  to  the  lease  in  question),  and  requires 
"that  a  lease  of  said  premises  be  given  by  you  to  the  Ft.  Schuyler  Brewing 
Company  under  and  pursuant  to  the  privilege  of  renewal  of  said  lease  given 
and  contained  in  said  lease."  And  on  or  about  the  same  time  the  Ft.  Schuyler 
Brewing  Company  tendered  to  Walsh  a  lease  duly  executed  by  it,  of  the  same 
premises,  at  Uie  same  rent  and  for  the  same  term  as  the  prior  lease,  but  not 
containing  the  covenant  of  renewal.  This  lease  Walsh  refused  to  execute,  and 
after  the  expiration  of  the  term  of  the  lease  brought  these  proceedings  upon 
the  ground  that  the  defendants  were  holding  over  after  the  expiration  of  their 
term  without  the  consent  of  the  landlord.  On  the  16th  day  of  December,  1913, 
and  prior  to  the  expiration  of  the  lease,  the  landlord,  Walsh,  brought  an  ac- 
tion in  the  Supreme  Court  against  Thomas  J.  Walsh,  the  undertenant  of  the 
brewing  company,  occupying  said  hotel,  and  against  the  local  special  deputy 
commissioner  of  excise,  and  against  William  W.  Farley,  as  state  commissioner 
of  excise,  in  which  action,  on  said  day,  he  obtained  an  injunction  order,  in 
and  by  which  the  said  Walsh,  the  subtenant,  "Is  enjoined  and  restrained  from 
transferring  said  liquor  tax  certificate  to  any  other  premises  or  to  any  other 
person,  and  from  abandoning  the  trafilc  in  liquors  at  the  said  premises,  Nos. 
1  and  3  Oneida  St,  Utlca,  N.  Y.,  and  from  filing  a  notice  of  abandonment  in 
tbe  traffic  of  liquors  against  the  said  premises  until  a  further  order  of  this 
court." 

The  premises  at  1  and  3  Oneida  street  are  the  same  premises  mentioned  In 
the  lease,  and  for  the  recovery  of  which  this  proceeding  is  brougbt 

Upon  the  trial  the  facts  were  stipulated.  All  of  the  above  documents  were 
marked  in  evidence  and  the  case  submitted  to  the  county  Judge  for  decision. 

James  Coupe,  t)£  Utica,  for  plaintiff. 
Arthur  J.  Foley,  of  Utica,  for  defendants. 

HAZARD,  J.  [1]  There  can  be  no  question  but  that  the  original 
term  of  this  lease  ended  on  the  9th  day  of  January,  1914,  at  noon.  The 
lease  by  its  terms  specifically  so  provides.  The  entire  question  liti- 
gated here  is  as  to  the  effect  of  the  provision  in  the  lease  which  says : 
"With  the  first  privilege  of  a  renewal  of  this  lease  at  the  end  of  said 
term."  There  is  nothing  further  than  the  language  just  quoted  upon 
that  subject  in  the  lease.  It  does  not  state  for  what  period,  or  at  what 
rate,  or  in  what  manner  the  renewal  is  to  be  effected,  and  the  petitioner 
claims  the  paragraph  quoted  is  void  for  uncertainty.  It  seems  to  have 
been  held  in  a  number  of  cases  that  such  language  is  to  be  interpreted  as 
referring  to  a  new  lease  for  the  same  term  and  at  the  same  rent.  Rut- 
gers v.  Hunter,  6  Johns.  Ch.  218 ;  Tracy  v.  Albany  Exchange  Co.,  7  N. 
Y.  474,  57  Am.  Dec.  538. 

It  is  doubtless  true  that  the  clause  in  question  was  put  into  the  lease 
for  a  purpose,  and  that  we  must  endeavor  to  ascertain  what  that  pur- 
pose was,  and  to  give  it  effect  if  possible.  Defendants  contend  that 
the  paragraph  in  effect  msikes  the  lease  one  for  ten  years,  or  at  least 
that  it  gives  them  the  unqualified  option  to  renew  the  lease  for  five 
years,  and  they  contend  that  the  service  of  their  notice  of  election  to 
146N.X.S.— U 
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remain  or  renew  the  lease  is  sufficient,  ipso  facto,  to  effect  that  result. 
This  theory  involves  several  propositions,  the  first  of  which  is  that  the 
legal  purport  of  the  words  in  question  is  to  give  to  the  tenant  an  un- 
qualified right  of  renewal,  and  that  proposition  involves  the  other  one, 
that  the  landlord  has  nothing  to  say  about  it,  and  nothing  to  do  about 
it ;  in  other  words,  that  no  new  lease  or  agreement  need  be  made,  and 
that  nothing  whatever  need  be  done  except  to  serve  notice  on  the  part 
of  the  tenant,  upon  the  landlord.  There  doubtless  are  cases  in  which 
it  is  provided  by  the  terms  of  the  lease  that,  upon  doing  some  specific 
thing,  usually  serving  a  notice  in  writing  within  a  specified  time,  the 
lease  shall  thereby  and  thereupon  be  deemed  renewed  or  extended; 
and  it  is  doubtless  true  that  in  such  cases  nothing  further  is  required 
than  to  serve  a  notice.  Cases  of  that  sort  are :  Kolasky  v.  Michels,  120 
N.  Y.  635,  24  N.  E.  278,  Hausauer  v.  Dahlman,  72  Hun.  607,  25  N. 
Y.  Supp.  277,  and  Hoff  v.  Royal  Metal  Furniture  Co.,  117  App.  Div. 
884,  103  N.  Y.  Supp.  371.  In  those,  and  many  other  cases  which  might 
be  cited,  it  is  held  that  no  new  lease  is  necessary,  and  that  nothmg 
is  necessary  beyond  the  service  of  a  notice  on  the  part  of  the  tenant ; 
but  the  opinion  shows  clearly  enough  that  it  is  so  held  because  of  the 
fact  that  the  lease  itself  so  provides,  viz.,  that  the  service  of  such  no- 
tice shall  ipso  facto  renew  the  lease.  The  lease  in  the  case  at  bar  is 
absolutely  silent  upon  the  subject  of  how  it  may  be  renewed. 

The  distinction  between  leases  granting  the  lessee  the  privilege  of 
renewal  and  vesting  in  him  alone  the  right  to  renew,  and  one  not  con- 
taining such  a  provision,  is  pointed  out  in  Simon  v.  Schmitt,  137  App. 
Div.  625,  122  N.  Y.  Supp.  421.  However,  there  is  in  the  lease  we  are 
considering  a  "privilege  of  renewal,"  and  it  is,  I  think,  to  be  construed 
as  a  privilege  running  to  the  lessee.  The  lease  is  silent  as  to  how  he 
may  avail  himself  of  the  privilege,  and  it  is  contended  that,  by  the  serv- 
ice of  their  notice  expressing  a  desire  or  intention  to  renew,  they  have 
thereby  renewed  the  lease.  They  also  contend  that  by  the  mere  fact 
of  holding  over  they  have  exercised  their  option,  and  that  the  lease 
is  thereby  renewed,  and  cite  the  case  of  Voege  v.  Ronalds,  83  Hun,  1 14, 
31  N.  Y.  Supp.  353,  in  support  of  their  contention.  That  was  an  ac- 
tion brought  to  recover  rent.  It  appears  that  the  lease  gave  to  the 
tenant  an  absolute  right  of  renewal  for  a  term  of  two  years  "if  party 
of  the  second  part  so  desires."  It  was  held  in  that  case  that  the  fact 
of  holding  over  after  the  expiration  of  the  original  term  was  proof 
of  the  election  on  the  part  of  the  tenant  to  take  the  additional  term, 
and  the  tenant  was  held  liable  for  the  rent.  That  is  not  a  parallel  case 
to  the  one  at  bar,  and,  furthermore,  in  the  case  at  bar  the  holding  over 
is  without  the  consent  of  the  landlord ;  he  having  prior  to  the  expira- 
tion of  the  term  notified  the  tenant  that  he  must  vacate,  and  that  he 
would  not  renew.  The  case  is  also  to  be  differentiated  from  that  of 
Chretien  v.  Doney,  1  N.  Y.  419,  cited  by  defendants,  which  was  a 
case  where  the  lease  provided  that  the  tenant  has  "the  privilege  to  have 
the  premises  for  one  year,  one  month  and  20  days  longer;  but  if  he 
leaves  he  is  to  give  four  months'  notice  before  the  expiration  of  this 
lease."  It  was  held  in  that  case  that  no  new  writing  was  contemplated 
between  the  parties,  and  that  by  simply  neglecting  to  serve  the  four 
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months'  notice  the  tenants  had  the  right  to  continue  in  possession  for 
the  full  or  extended  term.  The  mere  statement  of  the  facts,  as  outlined 
above,  shows  that  it  has  no  application  here. 

The  case  of  Tracy  v.  Albany  Exchange  Co.,  7  N.  Y.  472,  57  Am. 
Dec.  538,  is  cited  by  defendants.  In  that  case  the  lease  contained  this 
clause : 

"The  said  party  of  the  second  part  to  have  the  refusal  of  the  premises  at 
the  expiration  of  this  lease  for  three  years  longer." 

This  was  held  to  be  a  covenant  to  renew  for  the  same  term  and  at 
the  same  rent.  In  that  case  the  landlord  refused  to  renew  except  at 
;m  increased  rent  The  tenant  took  a  new  lease  at  the  advanced  rent, 
under  protest,  however,  and  brought  that  action  to  recover  for  damages 
for  breach  of  covenant  to  rent,  and  was  permitted  to  recover  in  the 
action.  That  case,  however,  while  it  might  be  important  in  an  action 
between  these  parties  for  breach  of  contract  to  renew,  is  not  of  assist- 
ance in  these  summary  proceedings. 

My  attention  is  not  called  to  any  case,  when,  under  circumstances 
exactly  similar  to  these,  the  tenant  has  been  held  to  have  effected  a  re- 
newal of  a  lease  merely  upon  the  service  of  a  notice.  This  brings  us  to 
a  consideration  of  the  petitioner's  rights,  if  any,  viz.,  as  to  whether  he 
has  anything  to  say  on  the  subject  of  a  renewal.  It  will  be  noticed 
that  somebody,  doubtless  the  party  of  the  second  part,,  is  given  the 
"first  privilege  of  renewal."  Defendants  contend  that  the  word  "first" 
is  mere  surplusage,  and  point  out  that  nobody  can  have  a  renewal  of 
the  lease  but  themselves.  This  is  strictly  true,  as  a  new  lease,  at  least 
one  to  anybody  else,  would  not  be  a  "renewal"  of  the  present  or  for- 
mer lease.  However,  I  think  that  the  word  "renewal,"  as  contained  in 
the  paragraph  in  question,  is  meant  to  refer  to  a  new  or  additional 
lease.  Substantially  similar  language  has  been  construed  in  the  case  of 
Holloway  v.  Schmidt,  33  Misc.  Rep.  747,  67  N.  Y.  Supp.  169,  as  fol- 
lows: 

"The  words  'first  privilege  of  a  renewal,'  as  used  in  the  lease,  meant  the 
prior  right  to  a  lease  of  five  years  upon  terms  the  same  as  those  in  the  lease 
of  1896,  provided  the  landlord  should  give  a  lease." 

It  seems  to  me  that  that  decision  is  a  satisfactory  and  sound  one,  and 
should  be  followed  here,  which  would  mean  that  Uie  interpretation  of 
the  clause  we  are  considering  in  the  lease  in  the  case  at  bar  means  that 
the  tenants  shall  have  the  first  privilege  of  renewal  of  this  lease  at  the 
end  of  their  original  term,  provided  the  landlord  leased  the  premises 
to  any  one.  If  this  decision  is  correct,  it  would  follow  that  something 
more  was  necessary  than  the  mere  service  of  a  demand  or  notice  of 
their  decision  to  renew  upon  the  landlord.  I  think  there  must  have 
been,  under  the  circumstances  in  this  case,  some  new  agreement,  ac- 
quiesced in  by  both  parties.  I  do  not  intend  to  decide  that  an  entirely 
new  lease  must  have  been  made.  It  would  have  been  sufficient  had 
the  old  lease  been  indorsed  with  a  memorandum  that  it  was  renewed 
for  a  specified  term  at  a  specified  rent,  or  even  indorsed  "renewed," 
providing  that  memorandum  had  been  signed  by  both  parties;  but  I 
think  that  something  of  that  nature  was  required  by  the  circtunstances 
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of  this  case.  I  do  not  think  that  the  service  of  the  notice  by  the  tenant, 
notifying  the  landlord  that  he  desired  to  remain  and  demanding  a  new 
lease,  ipso  facto  renewed  the  lease.  The  landlord  had  previously,  or 
at  least  before  the  expiration  of  the  old  term,  unequivocally  notified 
the  tenant  that  he  must  vacate.  It  is  not  necessary  here  and  now  to  de- 
cide whether  that  was  a  breach  of  contract  between  the  petitioner  and 
the  defendants.  That  question  is  not  here.  Specific  performance  is 
not  asked  in  this  proceeding,  and  could  not  be  given.  Simon  v.  Schmitt, 
137  App.  Div.  625,  122  N.  Y.  Supp.  421.  Whatever  may  have  been 
the  rights  of  these  defendants,  or  any  of  them,  under  the  lease  in  ques- 
tion, I  think  the  fact  remains  that  the  lease  was  not  renewed,  and  it 
follows  that  the  relation  of  landlord  and  tenant  terminated  at  noon 
on  the  8th  day  of  January  of  this  year,  and,  as  that  is  the  contention 
of  the  petitioner  herein,  it  would  seem  to  follow  that  the  petition  must 
prevail. 

[2]  It  is  claimed,  however,  by  the  defendants  that  because  of  the  re- 
straining order,  outlined  above,  the  defendant  is  enjoined  from  leaving 
the  premises,  and  that  if  this  court  should  grant  an  order  requiring  him 
to  vacate  it  will  be  in  contravention  of  the  terms  of  the  restraining  or- 
der granted  by  the  Supreme  Court.  There  is  no  merit  in  that  conten- 
tion. Obviously,  it  is  intended  on  the  part  of  the  landlord  to  prevent 
the  tenant  from  abandoning  the  traffic  in  liquors  on  the  premises  in 
question,  which  it  is  apprehended  he  is  about  to  do  or  contemplates  do- 
ing, pursuant  to  chapter  494,  Laws  of  1910.  The  object  of  the  plain- 
tiff in  that  action  is  doubtless  to  prevent  the  tenants  from  depriving  the 
property  of  its  liquor  tax  license,  and  that  action  does  not  in  any  way 
mterfere  with  these  proceedings. 

The  petitioner  is  therefore  entitled  to  a  warrant  directing  the  re- 
moval of  the  defendants  from  the  premises  in  question. 

Ordered  accordingly. 


GOLD  et  al.  T.  GROSS  et  al. 
(City  C!ourt  of  New  York,  Trial  Term.    February  26,  1914.) 

1.  E'baudb,  Statute  of  (g  90*)— Sale  op  Goods— Acceptance  of  Part. 

To  satisfy  the  statute  of  frauds,  there  must  be,  subsequent  to  the  sale, 
a  delivery  by  the  seller  with  Intent  to  surrender  his  control  and  Hen,  and 
to  rest  the  right  of  possession  In  the  buyer,  and  an  acceptance  by  the 
buyer  with  Intent  to  take  possession  as  owner,  but  mere  words  are  not- 
sufficient 

[Ed.  Note. — ^For  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  K  162, 
170, 171,  174-179;   Dec.  Dig.  §  90.*] 

2.  Fbauds,  Statute  of  (S  90») — Sale  of  Goods — Acceptance  of  Pabt — In- 

complete Contract  of  Sale. 

Where  parties  on  August  15th  made  an  executory  contract  for  the  sale 
and  purchase  of  goods  dependent  upon  whether  the  seller's  principal  would 
authorize  a  sale  at  the  price  quoted,  there  was  no  completed  contract  of 
sale,  so  that  the  delivery  to  the  buyer  at  that  time  of  a  piece  of  the  goods, 
so  that  he  might  see  that  the  remainder  was  of  like  quality,  and  for  which 
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he  was  to  be  charged,  was  not  such  delivery  and  acceptance  as  to  take 
the  case  out  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Frands,  Statute  of.  Cent.  Dig.  f|  162, 
170,  171,  174-179;   Dec.  Dig.  {  90.»] 

3.  FxAUDs.  Statute  of  (i  90*) — Pabt  Pebfobuancx — Sai.b  of  Goods — Deliv- 

EBT  OF  SaUFLE. 

Delivery  of  a  sample,  forming  no  part  of  the  bulk  sold  and  to  be  paid 
for,  is  not  snch  a  delivery  and  acceptance  of  part  of  the  goods  sold  as  to 
constitute  a  symbolical  delivery  which  will  satisfy  the  statute. 

[Ed.  Kote.— For  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  H  162, 
170.  171,  174-179;   Dec.  Dig.  §  90.»] 

Action  by  Israel  Gold  and  Morris  Block,  doing  business  as  Gold 
&  Block,  against  Francis  Gross,  Jr.,  and  others  doing  business  as 
Gross.  Harrison  &  Co.  The  complainant  was  dismissed  at  the  trial 
and  plaintiffs  move  for  a  new  trial.    Motion  denied. 

Max  Mon  fried,  of  New  York  City,  for  plaintii^Ts. 
Robert  H.  Hahn,  of  New  York  City  (O.  B.  Thomas,  of  New  York 
City,  of  counsel),  for  defendants. 

FINELITE,  J.  The  plaintiffs  contend  by  their  complaint  that  here- 
tofore, and  about  the  15th  day  of  September,  1912,  they  agreed  to 
purchase  from  the  defendants,  and  the  defendants  agreed  to  sell  to 
the  plaintiffs,  4,184%  yards  of  voile  at  40  cents  a  yard,  and  the  de- 
fendants agreed  to  deliver  the  same  to  the  plaintiffs  on  demand,  and 
upon  delivery  thereof  the  plaintiffs  agreed  to  pay  the  defendants  the 
sum  of  $1,673.75.  Said  voile  was  not  delivered  to  the  plaintiffs  here- 
in, and  for  the  failure  of  the  defendants  to  deliver  said  goods  the 
plaintiffs  therefore  claim  that  they  have  suffered  damages  in.  the  sum 
of  $1,000.  The  defendants,  by  their  answer,  deny  these  facts,  and 
all^e  as  a  further,  separate,  and  distinct  defense  to  the  plaintiffs' 
cause  of  action  that  the  said  alleged  agreement  set  forth  in  the  plain- 
tiffs' complaint  was  for  the  sale  of  gdods  at  an  agreed  price  of  more 
than  $30,  and  that  neither  the  alleged  agreement,  nor  any  note  or 
memorandum  thereof,  was  ever  made  or  exists  in  writing,  and  signed 
or  subscribed  by  the  said  defendants,  who  are  sought  to  be  charged 
thereby  or  by  their  legal  agent;  nor  did  thie  said  purchasers  accept 
or  receive  any  part  of  such  goods  pursuant  to  such  alleged  agreement ; 
nor  did  the  buyer  pay  any  part  of  the  purchase  money ;  and  that  any 
such  alleged  agreement  is  therefore,  as  defendants  are  informed  and 
believe,  void  as  against  these  defendants,  pursuant  to  the  statute  in  such 
cases  made  and  provided.  On  the  trial  of  the  action  the  plaintiffs 
offered  proof  to  the  effect  that  a  conversation  was  had  with  one  of 
the  defendants,  wherein  the  defendants  sold  to. the  plaintiffs  the  mer- 
chandise in  question  at  the  price  of  40  cents  per  yard,  and  that  at 
said  time  a  piece  of  said  merchandise  was  delivered  to  the  plaintiffs, 
which  was  taken  to  the  plaintiffs'  place  of  business.  The  court  at 
the  end  of  the  plaintiffs'  case  dismissed  the  complaint  upon  the  ground 
that  the  contract  was  void,  under  the  statute  of  frauds  (section  31, 
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subd.  6,  of  article  3  of  chapter  45  of  Consol.  Laws  of  1909) :  (1)  That 
the  alleged  contract  was  oral;  (2)  No  memorandum  thereof  was  in 
writing  signed  by  the  party  to  be  charged;  (3)  no  part  of  the  pur- 
chase price  had  been  paid  by  the  vendee  or  even  tendered;  (4)  that 
the  amount  involved  was  upwards  of  $50;  (5)  that  there  was  no  de- 
livery or  acceptance  of  the  merchandise,  or  a  part  thereof,  under  a 
contract,  and  if  there  was  any  such  acceptance  under  a  contract,  the 
same  was  void  under  the  statute.  It  will  therefore  be  necessary  to 
refer  to  the  testimony  given  by  one  of  the  plaintiffs  as  a  witness  on 
their  behalf  as  to  a  delivery  of  part  of  the  merchandise  to  take  it  out 
of  the  statute ;  also  as  to  a  contract  made  for  purchase  of  said  goods 
upon  an  agreed  price,  and  the  failure  of  the  defendants  to  deliver 
the  same  in  accordance  with  the  alleged  sample  accepted  by  the  plain- 
tiffs. Said  witness  testified  that  the  piece  of  merchandise  was  deliv- 
ered to  him  about  August  15,  1912,  and  was  in  the  plaintiffs'  posses- 
sion at  the  time  that  the  alleged  contract  was  made  on  September  15, 
1912,  and  the  question  arises  here  whether  the  piece  of  merchandise 
delivered  was  a  sample  of  the  goods  as  accepted  by  the  plaintiffs,  which 
were  to  be  delivered  should  a  contract  be  made.  Referring  to  the 
conversation  that  the  plaintiff  alleged  that  he  had  with  one  of  the  de- 
fendants, he  testified  as  follows: 

"Q.  Were  tbere  any  goods  delivered  at  that  time?  A.  Tes.  Q.  How  much? 
A.  One  piece.  Q.  Under  what  conditions?  A.  Subject  that  these  goods  will 
be  the  same  as  that  when  the  offer  Is  accepted  (stenographer's  minutes,  page 
16).  Q.  Did  you  receive  the  one  piece  of  goods  delivered  to  you?  A.  Yes.  Q. 
Did  you  accept  it?  A.  I  only  took  this  piece  of  goods  to  see  tliat  the  other 
goods  I  got  at  40  cents  would  be  the  same  quality  (stenographer's  minutes, 
page  17)." 

It  further  appeared  from  the  evidence  that  one  of  the  defendants 
informed  the  witness  that  he  would  have  to  cable  on  to  the  manufac- 
turers in  Europe  to  first  obtain  from  them  the  acceptance  of  the  offer 
made  by  the  plaintiffs  for  said  merchandise  at  40  cents  per  yard.  Up 
to  this  time,  although  the  sample,  as  we  may  call  it,  was  in  the  pos- 
session of  the  plaintiffs,  the  plaintiffs  contend  that  this  was  a  sample 
of  the  merchandise  alleged  to  have  been  purchased,  and  that,  upon 
acceptance  of  the  said  offer  by  the  manufacturers,  whom  the  defend- 
ants represented,  that  wias  a  part  delivery  of  the  contract,  so  as  to 
take  it  out  of  the  statute  of  frauds ;  that  the  time  of  the  delivery  of 
the  goods  was  to  be  made  as  soon  as  the  offer  was  accepted  by  the 
manufacturers  in  Europe,  and  therefore  the  contract,  as  made  between 
the  plaintiffs  and  the  defendants,  was  an  executed  one ;  that  the 
failure  of  the  defendants  to  deliver  the  goods  on  the  acceptance  of 
plaintiffs'  offer  was  a  breach  of  said  contract  for  which  the  defend- 
ants would  be  liable  in  damages,  and  that  the  sample  accepted  by  the 
plaintiffs  was  a  manual  delivery  of  the  goods  purchased.  Before  this 
can  be  accepted  as  the  symbolic  delivery  of  the  one  piece  to  the  plain- 
tiffs arises  the  question  of  whether  the  contract  had  been  consum- 
mated between  the  plaintiffs  and  the  defendants  when  said  sample 
was  taken  by  the  plaintiffs.  It  is  therefore  necessary  to  further  refer 
to  the  testimony  of  the  witness  in  reference  to  the  question  here  in- 
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volved.  It  appears  that  the  defendants  had  received  a  cablegram  from 
the  manufacturers  of  said  merchandise,  and  thereupon  telephoned  to 
the  plaintiffs  on  the  15th  day  of  September,  1913,  when  the  following 
conversation  took  place: 

"Q.  Now,  state  what  tbat  conversation  was?  A.  He  told  me  that  the  man- 
ofacturers  had  agreed  to  accept  the  40  cents,  and  that  I  should  come  and 
take  these  goods,  and  I  told  him  I  would  be  there  In  an  hour  and  take  the 
goods  (stenographer's  minutes,  pp.  3,  4).  Q.  Do  you  remember  any  other 
thing  said  at  that  time  over  the  phone?  A.  Nothing,  except  that  he  wants 
me  to  take  these  goods,  and  I  told  him  I  would  go  down  an  hour  later.  When 
I  came  down  I  asked  Mr.  Level,  'Where  is  the  goods?'  'Why,  the  goods 
have  been  sold'  (stenographer's  minutes,  p.  4).  Q.  What  did  you  say  about 
the  piece  you  had?  A.  That  will  be  charged  up.  The  balance  will  follow 
this  piece  here,  and  the  balance  we  have  in  stock  here  will  follow  (ste- 
nographer's minutes,  p.  12)." 

[1]  As  appears  frcMn  this  testimony,  on  the  15th  day  of  September, 
1912,  no  contract  in  law  to  take  the  case  out  of  the  statute  has  yet 
been  proven.  To  satisfy  the  statute  there  must  be  a  delivery  by  the 
vendor,  with  intention  of  vesting  the  right  of  possession  in  the  vendee, 
and  there  must  be  an  actual  acceptance  by  the  latter  with  the  intent 
of  taking  possession  as  owner.  It  can  only  be  satisfied  by  something 
done  subsequent  to  the  sale  unequivocally  indicating  the  mutual  in- 
tentions of  the  parties.  Mere  words  are  not  sufficient.  The  acts  of 
the  parties  must  be  of  such  a  character  as  to  unequivocally  place  the 
property  within  the  power  and  under  the  exclusive  dominion  of  the 
buyer.  This  is  elementary  law  as  to  the  doctrine  that  it  has  carried 
the  principle  of  constructive  delivery  to  the  utmost  limit.  So  long 
as  the  seller  preserves  his  control  over  the  goods  so  as  to  retain  his 
lien,  he  prevents  the  vendee  from  accepting  and  receiving  them  as  his 
own  within  the  meaning  of  the  statute.  Nichols  v.  Clark,  40  Misc. 
Rep.  107-109,  81  N.  Y.  Supp.  262.  It  further  appears  in  said  min- 
utes, in  reference  to  the  15th  day  of  September,  1912,  when  the  tele- 
phonic communication  was  had  between  the  plaintiffs  and  the  defend- 
ants, as  follows: 

"Q.  Now,  state  the  balance  of  the  conversation  you  had  with  Mr.  Lovel  on 
or  about  the  15th  of  September.  A.  Simply  that  he  called  me  up  on  the 
telephone  and  said  the  goods  were  mine,  that  Is,  the  balance  I  should  take 
of  the  lot  there.  I  says,  '/  toiU  be  down  at  11  o'clock  and  make  the  arrange- 
oMntf'  (stenographer's  minutes,  p.  27).  Q.  What  was  your  agreement  in  ttils 
telephonic  communication?  A.  That  I  take  the  goods  out.  Q.  Was  there 
anything  said  about  paying  for  them?  A.  Nothing  was  told  to  me  about 
paying  for  them.  Q.  No  agreement  made  as  to  when  payment  should  be  made 
or  on  what  terms  the  goods  were  to  be  taken,  or  anything  of  the  kind?  A. 
mot  until  we  went  down  to  the  credit  man  (stenographer's  minutes,  p.  28). 
Q.  Then  it  was  after  he  told  you  the  goods  were  sold  that  you  went  down  to 
the  credit  man,  is  that  right?  A.  Yes  (stenographer's  minutes,  p.  29).  Q. 
Well,  what  conversation  was  then  had?  A.  I  spoke  to  the  credit  man  and 
asked  him,  when  Mr.  Lovel  went  downstairs  with  me,  and  we  talked  over 
the  amonnt  of  credit;  what  credit  they  would  give  the  firm  of  Gold  & 
Block.  Mr.  Stermeyer  opens  up  his  books,  and  he  says  that  the  highest  he 
can  go  Is  $l,(XX>  credit,  and  the  balance  will  have  to  be  in  cash  (stenogra- 
pher's minutes,  pp.  10  and  11).  Q.  Now,  tell  me  again  what  you  went  down 
there  for?  A.  To  see  that  ererytiiing  went  through  all  right;  that  is,  that 
there  ahoold  not  be  any  bitch  in  the  credit    Q.  Hitch  In  the  credit?    A. 
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Yes.  Q.  AnytMng  else?  A.  No,  Just  the  hitch  In  the  credit  Q.  Did  y<m  go 
down  to  agree  on  terms?  A.  We  went  dotcn  to  agree  on  terms  (stenographer's 
minutes,  p.  30)." 

[2 J  From  this  conversation  it  is  evident  that  the  terms  for  the  pur- 
chase of  the  property  and  the  credit  that  the  plaintiffs  desired  to  re- 
ceive on  said  purchase  had  not  as  yet  been  agreed  upon ;  so  therefore 
the  symbolic  delivery  of  the  one  piece  of  merchandise  in  the  possession 
of  the  plaintiff  was  not  a  sample  of  the  whole  purchase,  to  take  the 
case  out  of  the  statute  of  frauds.  The  act  subsequent  to  the  alleged 
sale  does  not  show  the  change  of  ownership,  but  quite  to  the  contrary. 
Mere  words  are  not  enough,  and  there  were  no  words  even  sufficient 
to  satisfy  the  statute.  From  the  evidence  adduced,  no  change  of  pos- 
session had  taken  place,  no  actual  change  by  fact  or  word.  The  minds 
of  the  parties  had  not  agreed  upon  a  contract.  It  was  executory  in 
reference  to  the  sale  of  the  merchandise.  From  August  15th  to  Sep- 
tember ISth,  when  the  last  conversation  was  had  between  the  plain- 
tiff and  the  defendants,  no  contract  had  been  consummated,  so  there- 
fore, to  take  the  case  out  of  the  statute,  there  must  be  an  entire  con- 
tract of  sale  by  sample,  and  sample  of  goods  delivered  after  the  entire 
contract  had  been  consummated,  which  would  take  the  case  out  of  the 
statute.  Even  at  this  last  date,  to  wit,  September  15th,  the  sale  was 
not  complete.  The  question  as  to  credit  was  not  agreed  upon,  and  it 
goes  without  saying  that  the  defendants  would  not  have  the  right  to 
deliver  the  manufacturers'  merchandise  without  an  agreement  as  to 
payment  had  first  been  concluded.  The  sale  was  only  conditional  on 
ascertaining  the  fact  of  the  manufacturers'  acceptance  of  the  price. 
There  could  have  been  no  delivery  at  that  time,  because  a  contract  of 
sale  was  not  perfected.  •  The  plaintiffs  knew  from  the  conversation 
had  with  the  defendants  that  when  one  of  the  plaintiffs  called  at  the 
place  of  business  of  the  defendants  he  was  informed  that  the  goods 
were  sold,  and  after  this  information  was  conveyed  to  him,  then  for 
the  first  time  did  they  go  before  the  credit  man  and  see  what  credit  the 
plaintiffs  would  be  allowed.  This  in  itself  was  empty  ceremony.  There 
was  no  necessity  to  ascertain  from  the  credit  man  what  credit  he  would 
allow  the  plaintiffs  on  the  purchase  of  merchandise  if  the  plaintiffs  and 
the  defendants  had  already  agreed  upon  and  consummated  a  contract 
for  the  purchase  of  the  merchandise.  The  taking  of  the  piece  of  goods 
which  the  plaintiffs  retained,  and  which  was  to  be  charged  for  by  the 
defendants  on  August  15,  1912,  was  not  and  could  not  be  construed 
as  a  delivery  of  the  purchase,  as  the  contract,  as  to  its  conditions  and 
agreements,  was  still  open  on  the  15th  of  September,  1912.  The  de- 
fendants never  intended,  nor  could  it  be  in  reason  anticipated,  that 
they  would  part  with  the  merchandise  without  payment  therefor,  and 
the  first  reference  to  payment  was  had  on  the  15th  day  of  September, 
1912,  before  the  credit  man  of  the  defendants.  The  property  was 
still  under  the  control  of  the  defendants,  and  no  delivery  waS  made 
to  the  plaintiffs,  actual  or  symbolical.  The  bargain  was  not  binding 
until  the  acceptance  by  the  manufacturers  as  to  the  price  offered,  and 
if  this  one  piece  of  goods  was  taken  to  be  construed  into  a  sample,  it 
was  taken  not  as  a  delivery  or  the  acceptance  of  the  merchandise.    Un- 
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til  a  contract  is  consummated  the  defendants  would  have  the  right  to 
withdraw  any  offer  made  by  them. 

[3]  There  must  be  an  actual  delivery  by  sample  or  by  the  total 
amount  of  the  merchandise  before  it  can  be  said  that  a  contract  had 
been  consummated  for  which  a  party  would  have  been  liable  for  non- 
delivery. It  is  not  the  mere  tjdcing  of  a  sample  that  would  amount 
to  a  delivery.  If  a  symbolical  delivery  is  relied  on,  it  must  appear  to 
be  a  delivery  by  the  vendor  and  an  acceptance  by  the  vendee  with  a 
view  to  change  the  possession.  Carver  v.  Lane  et  al.,  4  E.  D.  Smith, 
168. 

In  Johnson  v.  Smith  (N.  Y.  N.  P.  Cases  [2d  Ed.]  p.  81),  where  it 
was  held,  upon  a  contract  for  the  sale  of  sugar,  delivery  of  the  ex- 
port entry  is  not  a  delivery  of  the  article  sold,  but  in  the  meaning  of 
the  statute.  Neither  is  delivery  of  samples,  forming  no  part  of  the 
bulk  sold.  Where  there  is  an  agreement  on  a  sale  that  the  vendee 
shall  give  notes  with  an  indorser  of  four  and  five  months,  upon  a  de- 
mand of  such,  notes  and  a  total  disaffirmance  of  the  contract  by  the 
vendee,  general  indebitatus  assumpsit  lies.  This  was  an  action  in  as- 
sumpsit for  goods  sold  and  delivered,  and  the  plea  was  nonassumpsit. 
It  appeared  from  the  facts  that  a  conversation  took  place  on  the  23d 
day  of  June,  1906,  between  the  plaintiff  and  defendant  concerning  the 
sale  of  sugars,  in  which  conversation  it  was  ultimately  agreed  that  the 
plaintiff  would  sell  them  to  the  defendant  at  $11.50  per  hundredweight, 
and  the  defendant  was  to  give  in  payment  his  own  notes  at  four  and 
five  months,  with  his  uncle's  indorsement ;  that  the  export  entry  was 
then  delivered  to  him,  which  merely  specified  the  price  and  marks  of 
the  hogsheads,  and  the  defendant  took  the  samples  which  had  been  ac- 
cepted (which  were  no  part  of  the  weight),  rolled  them  in  a  paper  and 
laid  them  aside  in  the  plaintiff's  counting  room,  and  promised  to  call 
and  take  them  away  the  next  day,  which  he  did  not  do,  and  inquired 
whether  the  sugars  might  remain  in  the  plaintiff's  store  a  few  days, 
which  was  assented  to  by  the  plaintiff.  On  the  night  of  the  27th  of 
June  the  store  and  sugar  were  consumed  by  fire.  A  few  days  after- 
wards a  letter  was  written  by  the  plaintiff  to  the  defendant  on  the  sub- 
ject of  the  sale,  to  which  the  defendant  replied,  disavowing  the  con- 
tract. The  defendant's  counsel  moved  for  a  nonsuit  on  the  ground 
that  the  plaintiff  ought  to  have  declared  on  the  special  contract  to  give 
notes  with  an  indorser  at  four  and  five  months,  and  could  not  declare 
generally  for  goods  sold  and  delivered  as  he  had  done  here.  It  was 
answered  by  the  plaintiff  that  whenever  such  an  agreement  was  made 
and  the  vendee  refused  to  give  the  notes  when  demanded,  he  disaf- 
firmed the  contract  as  to  the  notes,  and  entitled  the  plaintiff  to  declare 
generally  that  the  letters  which  passed  between  the  plaintiff  and  the 
defendant  subsequent  to  the  loss  of  the  sugar  was  sufficient  evidence 
of  such  demand  and  refusal.  The  judge  being  of  this  opinion,  the 
nonsuit  was  refused,  but  the  point  was  reserved  at  the  defendant's 
request.  As  the  facts  in  the  case  had  been  proved  by  a  single  witness, 
the  defendant,  in  order  to  impeach  the  accuracy  of  his  recollection, 
offered  to  go  into  testimony  to  show  that,  from  the  suggestion  of  the 
defendant  with  reference  to  his  uncle,  it  was  improbable  that  he  could 
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have  oflfered  him  an  indorser ;  but  this  was  overruled  by  the  court  as 
being  too  remote  an  inference.  The  defendant  then  rested  his  defense, 
chiefly  on  two  grounds:  (1)  That  even  the  parol  contract  between 
the  parties  had  not  been  perfected ;  the  sale  being  by  weight,  and  that 
weight  not  having  been  ascertained.  (2)  That  even  if  the  parol  con- 
tract had  been  complete,  there  was  nothing  to  take  it  out  of  the  statute 
of  frauds;  that  there  was  no  sufficient  evidence  of  delivery;  that  it 
constituted  a  symbolic  delivery ;  something  must  be  delivered  and  ac- 
cepted with  the  express  intention  of  constituting  a  delivery  and  saving 
the  statute  of  frauds ;  that  the  delivery  of  a  sample  is  not  a  delivery 
of  part  of  the  goods,  but  in  the  meaning  of  the  statute  unless  the 
sample  is  considered  as  part  of  the  bulk.    7  T.  R.  114. 

The  plaintiff's  counsel  contended  that  the  delivery  of  the  export  en- 
try to  the  defendant  was  a  sufficient  delivery  to  satisfy  the  statute,  in- 
asmuch as  it  contained  the  marks  and  numbers  of  the  hogsheads,  and 
was  therefore  a  designation  of  the  goods  by  the  vendor  to  the  use  of 
the  vendee,  and  was  even  equivalent  to  the  marking  them  by  the  ven- 
dee, both  of  which  acts  constituted  a  sufficient  delivery.  Ludlow  v. 
Bowne  &  Eddy,  1  Johns.  17,  3  Am.  Dec.  277.  They  also  contended 
that  the  defendant's  laying  aside  the  samples  was  equivalent  to  a  de- 
livery, because  he  thereby  withdrew  the  articles  from  the  market. 
Thompson,  J.,  writing  for  the  court,  said  that  he  was  of  the  opinion 
that  the  facts  rtlative  to  storage  and  delivery  of  the  export  entry  weie 
put  out  of  the  question  in  this  case  by  the  decision  of  the  court  in  the 
case  of  Bailey  &  Bogert  v.  Ostend  &  Ostend,  3  Johns.  421,  3  Am.  Dec. 
509 ;  that  the  only  question  was  whether  the  defendant's  acts  relative 
to  the  samples  would  constitute  a  delivery  in  law.  It  must  appear  in 
all  cases  of  symbolic  delivery  that  it  was  the  express  intention  of  the 
party  to  make  a  delivery;  that  here,  as  samples  form  no  part  of  the 
bulk  to  be  paid  for,  delivery  and  acceptance  of  them  would  not  be  a 
delivery  and  acceptance  of  part  of  the  goods  sold  within  the  meaning 
of  the  statute.  The  courts  have  gone  far  enough  with  regard  to  sym- 
bolical delivery,  and  that  class  of  cases  ought  not  to  be  extended,  and 
affirmed  the  verdict  for  the  defendant.  I  have  examined  the  author- 
ities cited  by  the  plaintiff,  but  in  all  those  cases  the  facts  therein  stated 
do  not  apply  here.  It  appears  from  a  reading  of  those  cases  that  an 
entire  contract  of  sale  by  sample  was  made,  and  thereafter  a  piece  of 
goods  delivered.  In  those  cases  it  rightfully  held  that  the  piece  of 
goods,  delivered  after  "the  entire  contract  was  consummated"  took  the 
case  out  of  the  statute. 

Motion  for  a  new  trial  must  therefore  be  denied.  Settle  order  on 
one  day's  notice. 
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In  re  MITTNACHT'S  WILL. 
(Surrogate's  Court,  New  York  Connty.    February  20,  1914.) 

1.  WiiiLB  (I  303*) — Pbobate — Evidence — Execution. 

IMdence  of  attesting  witnesses  to  a  paper  purporting  to  be  a  will  held 
■offldent  to  establish  Its  execution. 

[Ed.  Note.— For  other  cases,  see  Wills,  CJent  Dig.  ||  711-723;  Dec.  Dig. 
I  803.*] 

2.  WUXS  (S  72*) — ^ANUtTB  TESTANDI. 

The  act  of  a  testator  in  calling  a   paper  signed  and  executed  by  him  a 
will  and  an  Invitation  to  witness  a  virlll,  establish  animus  testandl. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f  189;    Dec.  Dig. 
172.*] 

In  the  matter  of  the  contested  probate  of  the  will  of  Blanche  Mitt- 
nacht.    Probate  allowed. 
John  B.  Quintin,  of  New  York  City,  for  proponent. 
Alfred  L.  Marilley,  of  New  York  City,  for  contestant. 

FOWLER,  S.  The  paper  writing  propounded  as  and  for  the  last 
will  of  Blanche  Mittnacht  was  prepared  at  a  hospital  where  Mrs.  Mitt- 
nacht  died  on  June  19,  1912.  The  paper  writing  is  in  the  following 
words : 

"New  York,  May  31st,  1912. 
"I,  Blanche  Mittnacht,  being  of  sound  mind,  do  hereby  will  to  my  sister, 
Louise  C.  De  Freest,  fifteen  hundred  and  forty-nine  dollars  ($1,549.00).    I  do 
hereby  will  my  brother,  Albert  H.  Vallte,  five  dollars  ($5.00),  now  on  deposit 
in  the  Bowery  Savings  Bank  on  book  No.  955,117. 

"[Signed]    Blanche  Mittnacht. 
"Witnesses:      Joseph  Schweitzer. 

"Henry  W.  Ferris. 
"Sworn  to  before  me  this  Slst  day  of  May,  1912. 

"Hugh  A.  O'Hare,  Com.  of  Deeds,  N.  T.  Cf.,  No.  1." 

This  very  inartificial  paper  was  prepared  by  an  undertaker. 

[1]  The  attesting  witnesses  have  been  produced  in  court  and  de- 
posed to  all  the  acts  and  things  required  by  the  statute  of  wills  for  the 
execution  of  a  will.  Standing  alone,  their  testimony  entitles  the  paper 
propounded  to  probate  as  the  last  will  and  testament  of  Blanche  Mitt- 
nacht, deceased.  The  contestants  have  attempted  to  impeach  the  at- 
testing witnesses  by  giving  in  evidence  signed  statements  of  such  wit- 
nesses to  the  contrary  of  their  depositions  before  me.  These  state- 
ments are  in  effect  that  testatrix  never  published  the  paper  as  her  last 
will  and  that  she  simply  requested  the  witnesses  to  sign  the  "paper," 
not  characterizing  it  any  other  way.  These  statements  were  prepared 
by  one  hostile  to  the  will.  Both  of  the  attesting  witnesses  depose  un- 
der oath  that  they  did  not  understand  the  effect  of  the  several  written 
statements  so  signed  by  them,  and  I  am  inclined  to  believe  them.  I 
am  satisfied  that  the  attesting  witnesses  are  truthful  witnesses  and  that 
by  signing  the  hostile  papers  presented  to  them  they  did  not  intend  to 
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destroy  the  will.  The  testimony  before  me  was  given  under  the  sanc- 
tion of  an  oath  and  is  full  and  complete.  The  testimonial  evidence 
should  not  be  nullified  by  a  mere  statement  not  under  oath  and  made 
and  prepared  under  circumstances  not  calculated  to  elicit  the  truth. 
Ignorant  or  unlettered  men  might  easily  be  ensnared  or  misled  by 
processes  such  as  those  indicated  on  the  hearing.  The  statements 
draughted  for  the  very  purpose  of  impeaching  the  witnesses  were  not 
sworn  to,  nor  was  any  protection  given  the  attesting  witnesses  by  the 
hostile  hand  who  procured  their  signature  to  the  declarations.  The 
undertaker  who  prepared  the  paper  propounded  was  also  called  to  the 
stand  by  contestants.  He  was  a  bystander  during  the  act  of  execu- 
tion, and  his  testimony  on  the  whole  is  not  favorable  to  the  will.  He 
is  not  willing  to  characterize  the  paper  so  prepared  by  him  as  a  will. 
But  it  is  not  his  intention  in  preparing  the  will,  but  that  of  testatrix, 
which  is  at  issue. 

[2]  Now,  if  testatrix  called  it  a  will,  as  it  is  sworn  by  the  attesting 
witnesses  she  did,  animus  testandi  on  her  part  is  established.  An  in- 
vitation to  witness  a  will  implies  animus  testandi.  But  even  if  this 
were  a  debatable  point,  the  paper  on  its  face  purports  to  be  a  will,  and 
this  is  conclusive  in  this  matter.  I  am  satisfied  that  great  injustice 
might  be  done  if  this  informal  paper  were  refused  probate,  and  so  pro- 
bate will  be  allowed. 

Settle  decree  accordingly. 


In  re  SXONEMAN  et  al. 
(Surrogate's  Court,  Albany  County.    February  20,  1914.) 

1.  CONTBACTS  (I  159*) — CONSTBUCTION — "FaCE"— "FACE   OB  PaB   VALUE." 

Testator,  on  December  23,  1905,  contracted  with  bis  partner  to  bis  in* 
terest  In  the  firm  for  a  certain  sum,  providing  tbat  the  new  firm  might, 
at  its  option,  apply  in  part  payment  thereon,  "at  the  face  or  par  value," 
a  mortgage  (or  $1,300,  made  to  the  firm  on  July  17,  1893,  carrying  in- 
terest at  6  per  cent  per  annum,  and  might  also  apply  a  note  to  the  old 
firm  for  $150  executed  October  2,  1893,  payable  in  three  months.  Held, 
that  the  "face"  of  an  Instrument  is  that  which  is  shown  by  the  language 
employed  without  any  explanation,  modification,  or  addition  from  extrin- 
sic facts  or  evidence,  and  that  the  term  "face  or  w  value"  was  Intended 
to  include  the  amount  due  on  the  mortgage  note,  with  interest,  at  the 
time  of  election,  to  apply  as  part  payment,  and  tbat  as  to  the  $150  note 
no  interest  could  be  computed;  none  being  provided  for  on  the  face  of 
the  instrument. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  §  159.* 

For  other  definitions,  see  Words  and  Phrases,  voL  3,  pp.  2636,  2637.] 

2.  Wills  (i  821*) — Constbuotion  or  Leoaot — "Amount." 

Testator  dying  subsequent  to  1906,  by  codicil  directed  that  there  be 
charged  against  the  interest  of  a  daughter,  "the  amount"  of  a  mortgage 
for  $1,300,  made  by  her  and  her  husband  on  July  17,  1803,  payable  with, 
interest  at  6  per  cent,  per  annum,  and  also  a  note  of  $150  made  by  her 
husband,  not  purporting  to  bear  interest  upon  its  face,  and  made  other 
provisions  evidencing  his  intention  to  treat  his  children  equally.  No  in- 
terest was  ever  paid  on  the  mortgage,  and  none  was  ever  demanded.    The 
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memoranduni  given  by  anotber  daughter  upon  a  loan  to  her,  "to  be  paid 
to  his  estate  without  interest,"  had  been  dellTered  to  heV,  and  receipted 
for  as  cash  to  that  amount.  Held,  that  testator,  by  the  use  of  the  word 
"amount,"  did  not  intend  to  charge  the  interest,  but  only  the  principal, 
against  the  daughter's  share  in  the  distribution  of  his  estate.  ' 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ii  2114-2110;  Dec. 
Dig.  i  821.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  375,  376.] 

In  the  matter  of  the  final  judicial  settlement  of  the  account  of  pro- 
ceedings of  William  J.  Stoneman  and  Alexander  S.  Rowland,  as  execu- 
tors of  the  last  will  and  testament  of  Matthew  G.  Stoneman,  deceased. 
Will  and  partnership  contract  made  by  testator  construed. 

Frost,  Daring  &  Warner,  of  Albany,  for  William  J.  Stonemai^. 
Reeves  &  Todd,  of  New  York  City,  for  Rowland. 
Stedman  &  Stedman,  of  Albany,  for  Breitenstein. 

VAN  DERZKE,  S.  In  this  proceeding  on  final  accounting,  there 
have  been  submitted  for  determination  two  questions  of  intent  to  be 
derived  from  the  will  and  from  a  written  contract  made  by  the  testator 
in  reference  to  certain  assets  due  decedent  from  his  daughter  Carrie 
E.  Breitenstein  and  her  husband,  George  P.  Breitenstein. 

The  facts  are  not  in  dispute,  and  are  set  forth  in  Schedule  G  of  the 
account.  Consideration  will  first  be  given  to  the  partnership  contracts, 
the  facts  concerning  which  may  be  summarily  stated.  On  July  17, 
1893,  the  testator  and  his  son  William  J.  Stoneman  were  engaged  in 
business  as  copartners,  under  the  name  of  M.  G.  Stoneman  &  Son. 
On  that  date,  George  P.  Breitenstein  and  Carrie  E.  Breitenstein  execut- 
ed and  delivered  to  said  Matthew  G.  Stoneman  and  William  J.  Stone- 
man a  note,  wherein  it  is  recited  that : 

"For  value  received,  I  promise  to  pay  Matthew  Q.  Stoneman  and  William 
J.  Stoneman,  or  order,  the  sum  of  thirteen  hundred  dollars,  with  Interest 
thereon  at  the  rate  of  six  per  cent  per  annum  from  date  hereof  until  fully 
paid,  said  Interest  payable  annually  according  to  the  tenor  of  3  Interest  cou- 
pons hereto  annexed,  vis!.:  Each  for  the  sum  of  seventy-eight  dollars,  bear- 
ing even  date  herewith,"  etc. 

The  note  was  made  payable  at  a  bank  in  Wisconsin  and  is  secured 
by  a  "first  mortgage"  on  certain  real  estate  in  Wisconsin.  The  mort- 
gage is  signed,  as  are  also  the  coupon  notes  ajttached,  by  George  P. 
Breitenstein  and  Carrie  E.  Breitenstein. 

None  of  the  interest  coupons  upon  this  note  was  paid  when  due, 
nor  has  any  interest  ever  been  paid  upon  this  mortgage. 

On  October  2,  1893,  George  P.  Breitenstein  made  and  delivered  to 
the  same  firm  of  M.  G.  Stoneman  &  Son  his  individual  promissory 
note,  as  follows : 
■•$150.  Albany,  N.  Y.,  Oct  2,  1S93. 

"Three  months  after  date  I  promise  to  pay  to  the  order  of  M.  G.  Stoneman 
&  Son  one  hundred  &  fifty  dollars,  at  the  Albany  County  Bank. 

"Value  received.  Geo.  P.  Breitenstein." 

No  interest  has  ever  been  paid  on  this  note. 
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On  December  23,  1905,  the  testator  entered  into  an  agreement  in 
writing  with  his  copartner  for  a  sale  of  his  interest  in  the  firm  of  M. 
G.  Stoneman  &  Son,  of  all  the  property  and  assets,  of  every  nature 
knd  kind,  all  the  merchandise  of  the  business,  as  well  as  all  promissory 
notes,  mortgages,  claims,  and  demands  due  the  firm  at  the  time  of  the 
transfer.  The  price  agreed  upon  to  be  paid  the  testator  "or  his  exec- 
utors, administrators  or  assigns"  by  the  other  members  of  the  firm 
was — 

"the  sum  of  $20,000,  upon  demand,  without  interest,  except  tliat  said  new 
copartnership  [which  was  composed  of  the  remaining  members  of  the  firm] 
may  at  its  option  apply  In  part  payment  of  said  Katthew  Q.  Stoneman  or 
bis  executors,  administrators  or  assigns,  at  the  face  or  par  value  thereof,  a 
certain  mortgage  note  of  $1^00  made  by  George  P.  Breitenstein  and  Carrie 
E.  Breitenstein,  his  wife,  to  the  order  of  said  Matthew  G.  Stoneman  and 
said  William  J.  Stoneman,  bearing  date  July  17th,  1893  and  a  certain  promis- 
sory note  of  $160  made  by  George  P.  Breitenstein  to  the  order  of  M.  Q.  Stone- 
man &  Son,  dated  Oct.  2nd,  1893." 

A  further  expressed  consideration  for  the  transfer  of  the  business 
was  the  payment  to  the  testator  of  the  sum  of  $1,500  annually  during 
his  natural  life,  in  consideration  for  his  services  and  the  use  of  the 
$20,000,  or  so  much  thereof  as  remained  unpaid. 

On  March  5,  1912,  the  executors  made  demand  upon  the  firm  of  M. 
G.  Stoneman  &  Son  for  payment  of  the  $20,000  set  forth  in  the  agree- 
ment above  detailed.  Said  firm  then  exercised  the  option  stated  above 
to  apply  the  said  mortgage  note  and  the  promissory-  note  for  $150  in 
part  payment  thereof,  and  in  accordance  with  the  option,  as  they  con- 
strued it,  paid  to  the  executors  the  sum  of  $16,876.47.  This  amount 
represents  the  sum  of  $20,000,  less  the  principal  of  said  notes,  with 
interest  thereon  computed  to  the  date  of  payment.  The  executors 
gave  a  receipt  therefor,  which  recites — 

"without  prejudice  to  the  rights  of  either  party  as  may  be  determined  by  the 
Surrogate's  Court  in  final  accounting." 

[  1  ]  The  question  now  presented  is  whether  the  said  firm  of  M.  G. 
Stoneman  &  Son  was  justified  in  applying,  in  part  payment  of  the  sum 
of  $20,000,  the  interest  on  the  said  notes.  To  express  it  more  con- 
cisely, do  the  words  "face  or  par  value"  used  in  the  agreement  mean, 
as  to  the  parties  thereto,  the  principal  of  the  mortgage  note  and  inter- 
est as  contended  by  Executor  Stoneman,  or  principal  without  interest, 
as  claimed  by  Executor  Rowland? 

The  discussion  of  counsel  for  Executor  Rowland  is,  to  a  consider- 
able extent,  upon  rules  of  testamentary  interpretation  and  intent.  In 
the  brief  several  things  are  assumed  as  facts  which  are  not  before  me 
as  proof.  For  instance,  it  is  assumed  that  the  decedent  was  the  con- 
trolling influence  in  the  firm  of  M.  G.  Stoneman  &  Son ;  that  the  $1,- 
300  loaned  to  Mrs.  Breitenstein,  evidenced  by  the  mortgage  note,  was 
the  money  of  the  testator;  that  the  mortgage  note,  when  executed, 
was  delivered  to  and  held  by  the  testator,  and  not  to  the  mortgagees 
therein  named ;  that  the  $1,300  was  the  money  of  the  decedent  at  the 
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time  the  moi^age  was  given.  No  oral  testimony  was  offered  in  this 
proceeding.  There  is  no  proof  to  support  these  assumed  facts,  nor 
any  indication  thereof  in  the  written  instruments  before  pie. 

The  contract  now  under  consideration  was  made  by  the  testator  and 
his  son,  William  J.  Stoneman,  and  grandson, 'William  H.  Stoneman; 
the  latter  not  a  party  to  this  proceeding.  And  while  construction  of 
a  contract  when  all  parties  interested  are  not  in  court  may  seem  an 
anomalous  request,  I  have  concluded  to  express  an  opinion,  because 
it  is  a  family  affair,  and  all  the  parties  before  me  appear  to  be  willing 
I  should  make  a  determination.  The  construction  of  the  partnership 
agreement  must  be  based  upon  the  ordinary  rules  applicable  to  con- 
tracts, and  not  upon  rules  of  testamentary  instruments. 

The  words  used  in  the  instrument  of  which  construction  is  asked 
are  "face  or  par  value."  The  face  of  an  instrument  is  that  which  is 
shown  by  the  language  employed,  without  any  explanation,  modifica- 
tion, or  addition  from  extrinsic  facts  or  evidence.    Black's  Dictionary. 

In  People  v.  Miller,  84  App.  Div.  168,  82  N.  Y.  Supp.  621,  it  is  said : 

"The  tenn  'par  value'  has  sucb  a  well-known  meaning,  not  only  In  com- 
mercial and  financial  circles,  bat  as  applied  to  ordinary  and  everyday  busi- 
ness affairs,  that  resort  to  the  authorities  for  a  definition  would  appear  to 
be  needless.  It  is  sufficient  for  the  purposes  of  this  case  to  mention  the  fol- 
lowing authorltieB  which  hold  that  in  determining  'par  value'  the  interest 
accrued  up  to  the  time  of  fixing  the  value  must  be  Included  with  the  prin- 
dpaL" 

My  attention  has  not  been  called,  nor  have  I  been  able  to  find  any 
authority  in  this  state  for  giving  to  the  words  "face  or  par  value"  a 
different  meaning  than  that  applied  in  the  Miller  Case  by  Judge  Ches- 
ter. ' 

My  conclusion  then  must  be  that  "face  or  par  value,"  as  used  in 
the  contract,  means  and  was  intended  to  include  the  amount  which  is 
due  and  collectible  on  the  mortgage  note  at  the  time  of  the  election  by 
the  members  of  the  firm,  to  use  it  in  part  payment  of  their  indebtedness 
to  the  testator  under  the  terms  of  the  contract. 

As  to  the  $150  note,  I  think  no  interest  can  be  computed  thereon, 
because  the  note  does  not  purport  interest  upon  its  face. 

[2]  In  the  codicil,  the  testator  directs  that  there  be  charged  against 
the  interest  of  his  daughter  Mrs.  Breitenstein  the — 

"amount  of  a  certain  mortgage  note  of  $1,300  made  by  my  said  daughter 
•  *  •  and  her  husband,  •  •  •  and  also  the  amount  of  a  certain 
promissory  note  of  $150  made  by  George  P.  Breitenstein  to  the  order  of  the 
firm  of  M.  O.  Stoneman  &  Son." 

In  the  determination  of  the  quantum  of  this  legacy  we  may  now  ap- 
ply the  rules  of  testamentary  interpretation,  which  could  not  be  ap- 
plied to  the  contract.  These  notes  bear  date  of  1893;  the  will  was 
executed  seven  years  later,  in  1900.  In  the  will  the  decedent  mentions 
the  mortgage  note  by  giving  it  to  his  daughter  Caroline  E.  Breiten- 
stein. In  the  codicil  of  1906  that  legacy  of  the  note  was  revoked,  and 
the  language  quoted  employed. 
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The  fact  that  the  testator  intended  to  treat  all  his  children  equally 
is  evidenced  by  the  eighth  paragraph  of  the  will,  wherein  he  bequeaths 
certain  legacies  of  different  amounts  to  his  children  after  having  made 
devises  of  specific  real  property  to  them.  He  explains  these  l^acies  by 
saying  that  the  same  are,  in  his  judgment,  an  equalization  of  the  value 
of  the  devises  already  provided  for.  It  appears  by  the  account  that 
the  testator  loaned  his  daughter  Mary  $3,400,  "to  be  paid  to  his  estate 
without  interest,"  and  received  from  her  a  written  memorandum  de- 
tailing the  transaction.  This  instrument  has  been  delivered  by  the 
executors  to  her,  and  receipted  for  as  cash  to  the  amount  of  $3,400. 

In  view  of  these  circumstances,  I  do  not  believe  the  testator  intend- 
ed, by  the  use  of  the  word  "amount,"  to  have  interest  accumulate  until 
it  should  amount  to  more  than  the  principal,  and  this  amount  taken 
from  the  share  of  his  daughter  in  the  distribution  of  his  estate.  The 
fact  that  interest  was,  for  18  years,  neither  asked  nor  received  seems 
to  strengthen  the  inference  that  payment  thereof  was  never  purposed 
by  the  testator  from  his  daughter. 

I  am  of  the  opinion  that  the  testator  intended  to  give  to  his  daughter 
as  a  legacy  the  notes  which  she  and  her  husband  had  given  to  the 
firm. 
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WERTHEIMEB  V.  BOSENBAUM. 

(Supreme  Ciourt,  AppeUate  Term,  rirst  Department    March  6, 1914.) 

L  Lardlobd  and  Tenant  (|  129') — Possisbion— Faildm  to  Dkliveb— Dam- 

A0K8. 

The  measure  of  damages  for  a  lessor's  fallnre  to  deliver  possession  of  a 
furnished  apartment  to  a  lessee  thereof  was  the  difference  between  the 
rental  valne  of  the  apartment  and  the  rent  reserved  In  the  lease. 

(Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  ||  450- 
457;  Dea  Dig.  f  129.»] 
X  EviDENCB  (H  474,  668*)  —  Opinion  Evidence  —  Coicpetbnot  of  ErPEsrs  — 
Testixont  as  to  Value. 

In  an  action  for  failure  to  deliver  possession  of  a  leased  apartment  to 
the  lessee,  the  rental  value  of  the  apartment  could  be  shown  only  by  the 
testimony  of  one  familiar  therewith,  and  the  testimony  of  plaintiff,  who 
was  not  shown  to  be  familiar  with  the  rental  value  of  apartments  of  sub- 
Btantially  the  same  character  In  the  same  neighborhood,  would  not  sup- 
port a  Judgment  in  his  favor,  though  defendant  Introduced  no  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  i8  2196-2219,  2392- 
2394 ;   Dec.  Dig.  f|  474,  568.  •] 

3.  Landlord  and  Tenant  (5 129*) — Failure  to  Deliver  Possession — Actions 
— Evidence. 

In  an  action  against  the  lessor  of  a  furnished  apartment  for  failure  to 
deliver  possession,  plaintiff's  testimony  as  to  the  comparative  advantages 
of  the  leased  apartment  over  another  which  he  leased  after  defendant's 
fbilure  to  deliver  was  Incompetent,  as  it  did  not  tend  to  show  the  rental 
value  of  the  leased  apartment. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
450-457;  Dec.  Dig.  {  129.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Louis  Wertheimer  against  Edith  Rosenbaum.  From  a 
judgment  for  plaintiff  after  a  trial  hy  the  court  without  a  jury,  defend- 
ant appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
UNY.  JJ. 

Sharon  Graham,  of  New  York  City,  for  appellant. 
Boudin  &  Liebman,  of  New  York  City,  for  respondent 

SEABURY,  J.  The  plaintiff  sued  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  the  defendant's  failure  to  deliver 
possession  of  a  certain  furnished  apartment  which  the  plaintiff  claimed 
the  defendant  had  leased  to  him  for  a  term,  commencing  October  13, 
1913,  and  ending  May  1,  1914,  at  the  monthly  rental  of  $130.  After 
the  alleged  refusal  of  the  defendant  to  deliver  possession,  the  plaintiff 
leased  another  apartment  in  a  different  section  of  the  city  at  the  rate 
of  $160  per  month. 

[1,2]  The  only  evidence  offered  to  show  the  damages  which  the 
plaintiff  claimed  he  sustained  was  given  by  the  plaintiff  himself,  who 
was  not  shown  in  any  satisfactory  manner  to  have  been  familiar  with 
the  rental  value  of  apartments  of  substantially  the  same  character  in 

'For  oUiar  caaw  se*  wuaa  topic  ft  i  mncBBS  In  Dec.  A  Am.  Digs.  1907  to  dste,  ft  Rop'r  IndazM 
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the  same  neighborhood.  If  the  plaintiff  was  entitled  to  recover  at  all, 
he  was  entitled  to  recover  only  the  difference  between  the  rental  value 
of  the  premises  demised  and  the  rent  reserved  in  the  lease.  An  award 
of  damages  under  this  rule  could  only  be  made  upon  testimony  of  one 
who  was  shown  to  be  familiar  with  the  rental  value  of  the  premises  de- 
mised. The  estimate  by  the  plaintiff,  who  had  no  expert  knowledge  on 
the  subject,  does  not  satisfy  us  that  the  premises  demised  were  worth 
more  than  the  rent  reserved. 

[3]  The  evidence  of  the  plaintiff  as  to  the  comparative  advantages 
of  the  apartment  demised  over  the  other  apartment  which  he  subse- 
quently leased  was  incompetent  and  should  not  have  been  received. 
Such  evidence  did  not  in  any  way  tend  to  show  the  rental  value  of  the 
apartment  which  the  plaintiff  leased  from  the  defendant. 

The  court  below  has  awarded  the  plaintiff  a  judgment  for  the  dif- 
ference between  the  rent  reserved  and  the  plaintiff's  estimate  of  what 
the  apartment  demised  was  worth  to  him.  Nor  is  the  position  of  the 
plaintiff  strengthened  by  reason  of  the  failure  of  the  defendant  to  give 
evidence.  If  the  plaintiff  had  offered  proof  as  to  the  market  value  of 
the  premises,  the  defendant  might  have  been  able  to  contradict  such 
proof ;  but  the  defendant  was  in  no  position  to  dispute  plaintiff's  esti- 
mate of  what  the  apartment  would  have  been  worth  to  him. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


SELLITTO  v.  LAMBERTI  CONST.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    March  6,  1914.) 
Bnxs  AND  Notes  (S  335*) — Actions — Defenses. 

A  note  was  executed  by  defendant,  paj^able  to  the  order  of  plain- 
tiff's partner  upon  the  latter's  representation  that  ^ere  was  a  cer- 
tain amount  of  masonwork  to  be  done  in  a  wall  which  he  was  to  erect. 
The  note  was  Indorsed  to  plaintiff,  who  knew  that  it  was  given  on  the 
understanding  that  if  defendant  was  found  to  be  indebted  to  plaintiff's 
partner  in  a  smaller  amount  than  that  named  in  the  note,  defendant 
should  be  liable  only  for  the  reduced  amount.  Held,  that  It  appearing 
that  the  wall  contained  less  masonry  than  was  claimed,  plaintiff  could  not 
recover  the  full  amount  of  the  note,  but  must  consent  to  a  reduction. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  i  817 ;  I>ec 
Dig.  §  335.»] 

Appeal  from  Municipal  Court,  Borough  of  The  Bronx,  First  District. 

Action  by  John  Sellitto  against  the  Lamberti  Construction  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new 
trial  ordered,  unless  plaintiff  consents  to  a  remittitur. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Otto  H.  Droege,  of  New  York  City,  for  appellant. 
Albert  H.  Vitale,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  is  an  action  upon  a  promissory  note  for  $517, 
made  by  the  defendant  and  payable  to  the  order  of  one  Scognamiglio. 

•For  other  cases  see  same  topic  ft  {  noiibeb  in  Dec.  A  Am.  Digs.  1907  to  dats,  A  Rep'r  Indexes 
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The  evidence  shows  that  the  note  was  given  to  Scognamiglio  upon  the 
representation  that  25,501  cubic  feet  of  masonwork  in  a  certain  wall 
was  to  be  done,  and  that  the  note  was  indorsed  and  delivered  to  the 
plaintiff,  who  is  shown  by  the  evidence  to  have  been  a  partner  of  Scog- 
namiglio, and  had  knowledge  of  all  the  circumstances  under  which  the 
note  was  made.  It  was  clearly  shown  upon  the  trial  that  there  were 
only  20,446  cubic  feet  of  masonwork  to  be  performed,  and  that  the  de- 
fendant had  paid  certain  sums  on  account.  The  evidence  shows  that 
the  note  was  given  upon  the  understanding,  of  which  the  plaintiff  was 
fully  aware,  that  if  the  defendant  was  found  to  be  indebted  to  Scog- 
namiglio in  a  smaller  sum  than  that  named  in  the  note,  the  defend- 
ant should  only  be  liable  for  the  reduced  amount.  We  have  examined 
the  evidence  carefully,  and  it  shows  that  the  defendant  is  indebted  for 
the  work  done  in  the  sum  of  $92.68, 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event,  unless  the  plaintiff  consents  within  10  days  to  reduce 
the  judgment  to  $92.68,  in  which  event  the  judgment  is  afifirmed,  with- 
out costs  to  either  party. 


HIRSCH  et  al.  v.  JACOBT. 
(Supreme  Court,  Appellate  Term,  First  Department    December  23,  1913.) 

Bbok£B8  ({  24*) — Obdkbs  to  Sell — Loss  fbom  Disobedience. 

Statement  of  a  customer  to  brokers  carrying  stocks  for  him  on  margin, 
that  he  was  going  away,  and  did  not  want  to  lose  any  more  than  they 
had  to  his  credit,  otherwise  he  would  not  be  responsible,  amounts  to  an 
order  to  sell,  so  that  they,  not  selling  till  the  loss  exceeded  his  margin 
with  them,  cannot  recover  of  him  the  difference. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  f  19;  Dec.  Dig. 
I  24.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  S.  Hirsch  and  others,  partners  as  Hirsch,  Lilien- 
thal  &  Company,  against  Joseph  Jacoby.  From  a  judgment  on  a  ver- 
dict directed  for  plaintiffs,  defendant  appeals.    Reversed  and  dismissed. 

Argued  November  term,  1913,  before  LEHMAN,  PAGE,  and 
WHITAKER,  JJ. 

Maurice  Meyer,  of  New  York  City  (Arthur  C.  Kahn,  of  New  York 
City,  of  counsel),  for  appellant. 
Mark  G.  Holstein,  of  New  York  City,  for  respondents. 

PAGE,  J.  This  is  an  action  brought  by  the  plaintiffs,  a  firm  of 
stockbrokers,  to  recover  an  alleged  balance  of  $620.29  on  an  account 
which  they  were  carrying  for  the  defendant  for  speculation  in  stocks 
on  margin.  It  is  not  disputed  that  on  August  29,  1912,  the  plaintiffs 
held  for  the  defendant's  account  100  shares  of  Brooklyn  Rapid  Transit 
stock  and  100  shares  of  Seaboard  Air  Line  stock  with  a  margin  of 
between  $200  and  $300  credit.  The  defendant's  account  was  placed 
with  the  plaintiff  through  one  Benjamin  L.  Sinsheimer,  who  was  a 
personal  friend  of  the  defendant  and  was  employed  by  the  plaintiffs 
as  a  clerk  for  the  purpose  of  receiving  and  handling  accounts  in  their 

'For  otber  casM  see  Mm«  topic  ft  i  nitubeb  In  Dec.  ft  Am.  Dlga.  1007  to  date,  ft  Rep'r  IndexM 
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name  for  customers.  Sinsheimer  took  charge  of  the  defendant's  ac- 
count for  the  plaintiflFs  with  their  knowledge  and  consent  It  is  not 
disputed,  furthermore,  that  on  August  29th,  when  the  defendant  still 
had  several  hundred  dollars  to  his  credit  in  the  account,  he  said  to 
Sinsheimer,  the  plaintiff's  agent : 

"I  am  going  on  a  trip,  and  I  will  be  gone  possibly  from  six  to  eight  weeks. 
Xou  hare  a  few  hundred  dollars  to  my  credit  there.  I  do  not  want  to  lose 
any  more  than  you  have  to  my  credit,  otherwise  I  will  not  be  responsible." 

To  which  Sinsheimer  replied: 
"All  right,  I  will  do  it" 

The  defendant  then  went  South,  and  on  September  3d  he  tele- 
graphed the  plaintiffs  from  Louisville,  Ky. : 
"Inform  Sinsheimer  not  lose  more  than  have  to  my  credit." 

The  obvious  meaning  of  these  instructions  is  shown  by  the  plaintiffs' 
reply  to  this  telegram,  which  states : 

"We  received  your  telegram  to-day  from  Louisville.  •  •  •  Upon  receipt 
of  same  we  immediately  put  in  an  order  to  sell  100  Seaboard  Air  Line  Pfd. 
at  63  as  your  debit  balance  is  about  $5,283." 

The  stock  was  sold  subsequently  at  a  loss  of  $620.29,  which  the  plain- 
tiffs seek  to  recover  from  the  defendant.  The  defense  is  that  the  plain- 
tiffs failed  to  follow  the  instructions  given  to  Sinsheimer  on  August 
29th  as  above  shown. 

The  plaintiffs  moved  for  a  direction  of  a  verdict  on  the  ground  that 
no  defense  was  shown,  which  is  equivalent  to  a  demurrer  to  the  evi- 
dence produced  by  the  defendant.  The  court  granted  the  motion  and 
directed  a  verdict  holding  that  the  facts  proved  did  not  constitute  a 
defense.  This  was  clearly  error.  It  is  well  settled  that,  when  stocks 
are  carried  upon  margin,  not  alone  does  there  exist  the  relation  of 
pledgor  and  pledgee,  between  the  broker  and  customer,  but  also  the 
relation  of  principal  and  agent,  and  when  the  customer  gives  instruc- 
tions tending  to  limit  his  loss  the  broker  is  precluded  from  recovering 
from  the  customer  losses  which  would  have  been  obviated  had  the  in- 
structions been  reasonably  followed.  In  Zimmerman  v.  Heil,  86  Hun, 
114,  33  N.  Y.  Supp.  391,  affirmed  on  opinion  below  156  N.  Y.  703,  51 
N.  E.  1094,  which  is  very  similar  to  the  case  at  bar,  it  is  held  that  a 
statement  by  the  client  "that  he  could  not  afford  to  deposit  more  mar- 
gin, and  that  he  would  not  lose  more  than  he  had  lost,  amounted  in 
effect  to  an  order  to  sell"  and  was  sufficient  to  support  a  finding  by  the 
jury  that  the  brokers  were  instructed  to  sell.  In  the  case  at  bar  the 
defendant's  admitted  instructions  not  to  lose  more  than  he  had  to  his 
credit,  imposed  a  duty  upon  the  plaintiffs  to  sell  the  stock  which  they 
were  holding  for  him  at  a  price  which  would  prevent  further  loss. 
They  so  construed  and  followed  the  instructions  sent  in  the  same  lan- 
guage on  September  3d  after  it  was  too  late,  and  offer  no  excuse  for 
their  failure  to  do  so  on  August  29th  when  the  order  was  first  given. 
This,  in  my  opinion,  constituted  a  complete  defense  to  the  action. 

The  judgment  appealed  from  must  therefore  be  reversed,  with  costs 
to  the  appellant,  and  the  complaint  dismissed,  with  costs.    All  concur. 
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(84  Misc.  Bep.  446) 

STANDARD  STEAM  SPECIAIiTX  CX).  ▼.  COBN  EXCHANGE  BANK. 

(Supreme  Court,  Appellate  Term,  First  Department    March  5,  1914.) 

L  Banks  and  Bakkino  (S  174*) — Collection  of  Foboed  Papeb — Liability. 

Under  Negotiable  Instruments  Law  (Consol.  Laws  1909,  c.  38)  {  42,  pro- 
viding that  where  a  signature  is  forged  or  made  without  authority  It  Is 
Inoperative  and  that  no  right  to  retain  the  Instrument,  to  give  a  discharge 
therefor  or  to  enforce  payment  thereof,  can  be  acquired  through  such  sig- 
nature unless  the  party  against  whom  It  Is  sought  to  enforce  such  right 
Is  precluded  from  setting  up  the  forgery  or  want  of  authority,  a  bank 
which  collected  checks  upon  which  the  payee's  Indorsement  was  forged 
was  liable  to  make  good  the  amount  It  had  received,  as  Its  Indorsement 
was  a  warranty  of  the  genuineness  of  prior  indorsements. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  Si  629- 
633 ;   Dec.  Dig.  g  174.*] 

2.  Bakks  and  Banking  (J  174*) — Collection  of  Foboed  Pafeb — ^Liabilitt. 

Where  an  employ^  of  a  corporation  authorized  only  to  Indorse  checks 
payable  to  Its  order  to  the  order  of  the  bank  In  which  they  were  cus- 
tomarily deposited,  by  means  of  a  rubber  stamp,  followed  by  the  name  of 
the  treasurer  In  her  handwriting  Indorsed  them  in  blank  wholly  In  her 
own  handwriting  in  the  name  of  the  corporation  and  the  treasurer,  the  In- 
dorsement was  a  forgery  and  conveyed  no  title  either  to  the  persons  to 
whom  she  transferred  them  or  to  the  bank  which  collected  them  for  such 
persons,  and  such  bank  was  liable  for  the  amount  so  collected  thereon. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §{  629- 
633;   Dec:  Dig.  §  174.»] 

3.  CoBFOBATioNS  (5  426*) — Attthobitt  or  Agent — Estoppel  to  Dent. 

Under  Negotiable  Instruments  Law  (Consol.  Laws  1909,  c.  38)  {  42,  pro- 
viding that  a  forged  signature  or  one  made  without  authority  Is  wholly  in- 
operative, a  corporation,  which  authorized  an  employ^  to  Indorse  checks 
payable  to  It  to  the  order  of  the  bank  In  which  they  were  customarily  de- 
posited by  means  of  a  rubber  stamp  followed  by  the  name  of  the  treas- 
urer in  her  handwriting,  was  not  estopped  to  deny  her  authority  to  In- 
dorse them  in  blank  as  against  a  bank  who  collected  them  for  persons  to 
whom  she  transferred  them,  since  It  could  not  have  been  misled  if  she 
had  performed  the  act  authorized  in  the  manner  prescribed. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |S  1697-1701, 
1705 ;   Dec.  Dig.  i  425.*] 

i.  Bills  and  Notes  (J  340*) — Bona  Fide  Pubchaseb — Notice, 

The  bank  receiving  a  check  of  a  corporation  indorsed  by  an  officer  or 

agent  thereof  in  blank  or  to  his  own  order  Is  thereby  put  upon  inquiry. 
[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  ${  825-828w 

842-848;   Dec.  Dig.  i  340.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  the  Standard  Steam  Specialty  Company  against  the  Corn 
Exchange  Bank.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  judgment  directed  for  plaintiff. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Henry  M.  Stevenson,  of  New  York  City,  for  appellant. 
Bowers  &  Sands,  of  New  York  City  (John  J.  Halpin,  of  New  York 
City,  of  counsel),  for  respondent. 

•For  other  cases  see  same  topic  ft  i  nukbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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GUY,  J.  This  action  is  brought  to  recover  the  amount  of  11  checks 
ag^egating  $329.79,  drawn  to  plaintiff's  order  by  various  customers, 
the  indorsement  of  plaintiff's  name  on  each  of  which  is  alleged  to  have 
been  forged.  These  checks  were,  after  such  indorsement,  deposited 
with  the  defendant  bank  and  collected  by  it  for  its  depositors. 

The  answer  denies  that  the  indorsements  were  forgeries,  and  al- 
leges that  plaintiff's  employe  who  indorsed  said  checks  in  plaintiff's 
name  was  authorized  so  to  do,  and  that  defendant  acted  in  good  faith 
and  in  due  course  of  business. 

It  was  stipulated  that  the  plaintiff  owned  the  checks  in  question; 
that  its  only  officers  were  Norman  C.  Brizse,  president,  and  Percy  H. 
Pinder,  secretary  and  treasurer;  that  it  employed  as  a  stenographer 
one  Harriet  Cohen,  who  was  accustomed  to  make  its  deposits  in  the 
Greenwich  Bank,  and  who  was  authorized  to  indorse  its  checks  with  a 
rubber  stamp  as  follows :  'Tay  to  the  order  of  the  Greenwich  Bank. 
The  Standard  Steam  Specialty  Company" — and  to  affix  at  the  end  of 
the  stamp  indorsement,  in  her  handwriting,  the  words  "Percy  H.  Pinder, 
Treasurer" ;  and  that  "Harriet  Cohen  was  not  verbally  or  in  writing 
instructed  or  authorized  by  the  officers  of  the  Standard  Steam  Specialty 
Company  to  indorse  chedcs,  except  in  the  manner  above  set  forth"; 
also,  that  Harriet  Cohen  either  took  the  11  checks  in  question  from  the 
mail,  or  they  were  delivered  to  her  for  indorsement  for  deposit  in  the 
Greenwich  Bank,  and  instead  of  indorsing  the  checks  in  question  with 
the  rubber  stamp,  "Pay  to  the  order  of  the  Greenwich  Bank.  The 
Standard  Steam  Specialty  Company,"  and  adding  in  her  own  writing, 
"Percy  H.  Pinder,  Treasurer,"  as  she  was  alone  authorized  to  do,  she 
indorsed  them  with  the  blank  indorsement,  wholly  in  her  handwriting, 
"Standard  Steam  Specialty  Company,  Percy  H.  Pinder,  Treasurer," 
"Harriet  Cohen,"  or  "H.  Cohen";  that  she  then  delivered  the  11 
checks,  9  to  one  reputable  business  man  and  2  to  another  reputable  busi- 
ness man,  who  in  good  faith  paid  her  the  full  amount  thereof  in  cash, 
without  knowledge  of  any  wrongdoing. 

[1]  Where  a  bank  has  collected  a  check  upon  which  the  payee's  in- 
dorsement "is  forged  or  made  without  authority  of  the  person  whose 
signature  it  purports  to  be"  (Negotiable  Instrument  Law,  §  42),  it  can- 
not retain  the  money,  since  it  had  no  title  to  the  instrument  upon  which 
the  money  was  paid,  "unless  the  party  against  whom  it  is  sought  to 
enforce  such  right  is  precluded  from  setting  up  the  forgery  or  want 
of  authority."  Its  indorsement  is  a  warranty  of  the  genumeness  of 
prior  indorsements,  and,  upon  the  discovery  that  any  indorsement  is  a 
forgery,  it  becomes  immediately  liable  to  make  good  the  amount  it  has 
received.  Seaboard  Nat.  Bank  v.  Bank  of  America,  193  N.  Y.  26,  30, 
31,  85  N.  E.  829,  22  L.  R.  A.  (N.  S.)  499;  Oriental  Bank  v.  Gallo,  112 
App.  Div.  360,  362,  98  N.  Y.  Supp.  561,  affirmed  188  N.  Y.  610,  81 
N.  E.  1170;  Stein  v.  Empire  Trust  Co.,  148  App.  Div.  850,  853,  133 
N,  Y.  Supp.  517. 

[2,  3]  Authority  to  an  agent  to  indorse  checks  in  a  specifically  re- 
stricted manner,  m  order  that  they  may  be  deposited  to  the  account 
of  the  principal,  does  not  confer  upon  the  agent  authority  to  indorse  in 
any  other  manner  or  for  any  other  purpose. 
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In  Schmidt  v.  Garfield  Nat.  Bank,  64  Hun,  298.  19  N.  Y.  Supp.  252, 
ailirnied  without  opinion  in  138  N.  Y.  631,  33  N.  E.  1084,  upon  a  state 
of  facts  practically  identical  with  the  case  at  bar,  the  learned  court 
said: 

"lilngard  had  antborlty  to  use  the  stamp  and  to  sign  the  plaintiff's  name 
nnder  the  stamping  upon  the  checks  and  drafts,  adding  his  own  Initials  there- 
to, and  thereupon  to  cause  the  checks  and  drafts  bearing  such  restricted  in- 
dorsement to  be  deposited  in  the  Chemical  National  Bank,  to  the  credit  of 
the  plaintifF.  Bnt  snch  Authority  gave  Llngard  no  right  to  indorse  the  plain- 
tlfTs  name,  except  in  connection  wUh  a  restricted  Indorsement  made  by  stamp- 
ing the  checks  and  drafts  with  the  stamp  provided  for  that  purpose  by  the 
plaintiff.  •  *  •  Assuming  that  he  had  authority  to  use  the  stamp  and 
sign  the  plaintiff's  name  In  connection  with  the  use  thereof,  and  then  cause 
the  checks  and  drafts  to  be  deposited  to  the  plaintiff's  account  In  the  Chemi- 
cal Bank,  his  action  in  indorsing  the  checks  with  the  plaintiff's  name  without 
using  the  stamp,  and  depositing  such  checks  and  drafts  to  his  own  account  In 
the  Garfield  National  Bank,  was  absolutely  without  any  authority  or  Justifi- 
cation whatever.  There  was  therefore  not  only  no  testimony  which  would 
Justify  the  court  In  holding  that  Llngard  had  authority  to  Indorse  the  checks 
and  drafts  In  the  manner  In  which  he  did,  but  there  was  no  conflict  In  the 
testimony  which  required  the  court  to  submit,  or  would  have  Justified  It  In 
submitting,  the  question  to  the  Jury,  as  to  whether  Llngard  had  authority  to 
Indorse  the  checlts  in  the  manner  In  which  he  did." 

See,  also,  Cluett  v.  Couture,  140  App.  Div.  830,  125  N.  Y.  Supp.  813, 
citing  this  case  with  approval. 

The  case  of  Salen  v.  Bank  of  State  of  New  York,  110  App.  Div. 
636,  97  N.  Y.  Supp.  361,  relied  upon  by  respondent  as  authority  for 
the  proposition  that  plaintiff  is  precluded  herein  from  denying  the  au- 
thority of  its  agent,  Harriet  Cohen,  is  not  on  all  fours  with  the  case 
at  bar.  In  the  case  cited  the  agent  had  general  authority  to  indorse 
checks  for  the  purpose  of  depositing  them  to  the  credit  of  his  prin- 
cipal ;  but  the  exact  method  of  indorsement  was  not  prescribed  and  re- 
stricted as  in  the  case  at  bar.  In  this  case  the  sole  authority  reposed  in 
Harriet  Cohen,  as  to  indorsement,  was  to  perform  the  physical  act  of 
affixing  the  stamp  indorsement  on  the  backs  of  checks,  "Pay  to  the  or- 
der of  the  Greenwich  Bank.  The  Standard  Steam  Specialty  Com- 
pany," and  adding  thereto  in  her  own  handwriting  the  words  "Percy 
H.  Pinder,  Treasurer."  Had  she  performed  this  sole  act  she  was  au- 
thorized to  perform  in  the  restricted  manner  prescribed,  defendant 
bank  could  not  have  been  misled  thereby.  The  indorsement  of  the 
plaintiff's  name  by  her  in  any  other  form  whatever  was  an  act  of 
forgery  and  could  convey  no  title  either  to  the  persons  to  whom  she 
transferred  the  checks  or  through  them  to  the  defendant  bank. 

It  is  also  to  be  noted  that  in  the  Salen  Case  the  agent  had  general 
authority  to  draw  checks  against  deposits  which  he  was  authorized  to 
make  and  to  use  the  proceeds  thereof,  thus  indicating  that  there  was  no 
intent  to  limit  his  authority  to  the  performing  of  a  mf re  carefully  re- 
stricted physical  act. 

No  act  of  the  plaintiff  herein  would  work  as  an  estoppel  under  sec- 
tion 42  of  the  Negotiable  Instruments  Law. 

[4]  The  fact  that  a  check  of  a  corporation  is  indorsed  by  an  officer 
or  agent  thereof  in  blank,  or  to  his  own  order,  puts  a  bank,  upon  re- 
ceiving such  checks,  on  inquiry  (Niagara  Woolen  Co.  v.  Pacific  Bank, 
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141  App.  Div.  265,  267-269,  126  N.  Y.  Supp.  890;  Ward  v.  City  Trust 
Co.,  192  N.  Y.  61,  69,  84  N.  E.  585;  Squire  v.  Ordemann,  194  N.  Y. 
394,  396,  397,  87  N.  E.  435. 

It  is  urged  by  the  respondent  that  the  defendant  bank  is  in  a  differ- 
ent position  because  it  did  not  deal  directly  with  the  wrongdoer.  We 
are  unable  to  see  that  its  position  is  altered  in  any  respect  by  reason 
of  this  fact.  The  indorsement  being  a  forgery,  it  could  convey  no  ti- 
tle to  the  transferee  thereof,  and  die  invalidity  of  the  indorsements 
could  not  be  cured  by  subsequent  transfer  to  others.  Defendant's  de- 
positor, having  no  title,  could  convey  none  to  the  defendant,  and  de- 
fendant, having  no  title  and  having  wrongfully  collected  the  moneys 
represented  by  the  checks,  is  liable  for  the  amounts  thus  wrongfully 
received. 

For  this  reason  the  judgment  must  be  reversed,  with  costs  and  judg- 
ment directed  in  favor  of  the  plaintiff  for  the  full  amount  claimed, 
with  costs. 

DELANY,  J.,  concurs.    SEABURY,  J.,  taking  no  part 


(84  Misc..  Bep.  400) 

SCANTLEBUKY  v.  TALLCOTT. 

(Supreme  Court,  Appellate  Term,  First  Department.    Marcb  6,  1914.) 

Bills  and  Notes  (S  46*) — REQtrisrrES — FoBic  and  Contents — Recftals  Ar- 

FECTINO  CHABACTEB  OS  INSTBITMENT. 

That  a  writing  promising  to  pay  a  certain  sum  on  a  certain  date,  wltb 
Interest,  also  contained  a  receipt  for  the  money  loaned  did  not  affect  its 
legal  character  as  a  promissory  nota 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {  64 ;  Dec. 
Dig.  J46.»] 

2.  Pbincipal  and  Aoent  (|  136*) — Constbuction  and  Opesation — PARTiEa 

An  alleged  agent,  who  signed  a  promissory  note  personally,  the  name 
■  ol  his  principal  not  appearing  on  the  note,  was  liable  thereon,  even  though 
the  payee  knew  that  he  was  merely  an  agent ;  it  t>eing  competent  for  him 
to  make  tiimself  personally  liable. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  {{  447- 
450,  476-491 ;  Dec.  Dig.  §  136.*] 

3.  Bills  and  Notes  (i  92*) — Requisites  and  Validitt — Consideration — Sur- 

ficienct. 

The  advance  by  the  payee  of  a  note  to  the  party  signing  it  of  the  amount 
thereof,  for  the  benefit  of  a  company  of  which  the  party  signing  was  treas- 
urer, was  a  sufficient  consideration  to  support  the  obligation  of  such  party, 
no  matter  whether  he  retained  the  money  personally  or  delivered  it  to 
the  company  ;  the  loan  being  on  the  strength  of  his  credit 

[Ed.  Note. — ^For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {{  166-173, 
175-205,  208-212;  Dec.  Dig.  {  92.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Francis  H.  Scantlebury  against  Chester  W.  Tallcott. 
From  an  order  setting  aside  a  directed  verdict  for  the  plaintiff,  and 
from  a  judgment  dismissing  his  complaint,  plaintiff  appeals.  Reversed, 
and  verdict  reinstated. 

•For  other  case*  s«e  tame  topic  A  {  numbzb  in  Dec.  ft  Am..Dtgs.  ^07  to  date,  ti  Rep'r  Iitaexes 
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Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Emil  Breitenfeld,  of  New  York  City,  for  appellant. 
Benjamin,  Shepard,  Houghton  &  Taylor,  of  New  York  City  (Wool- 
sey  A.  Shepard,  of  New  York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  [1]  The  plaintiff,  as  assignee  of  the  Oeking  Com- 
pany, sues  for  a  balance  of  $1,500  remaining  unpaid  upon  the  follow- 
ing note,  signed  by  the  defendant 

"New  York,  T/8A3 
"Received  from  the  Oeblng  Company  two  thousand  five  hundred  00/100  dol- 
lars, which  I  promise  to  pay  July  lOtL,  1913,  with  9%  Interest  per  annum. 

"Chester  W.  Tallcott' ' 

The  proof  shows  that  the  Oeking  Company  loaned  $2,S00  to  the 
defendant,  who  was  the  treasurer  of  the  Ernst  Wiener  Company,  which 
was  in  need  of  money.  The  loan  was  made  by  giving  its  check  to  the 
order  of  the  defendant  for  this  amount.  The  check  was  indorsed  by 
the  defendant. 

[2]  The  court  below  held  that  the  defendant  was  not  liable  upon 
the  note  because  the  loan  was  in  fact  made  to  the  Ernst  Wiener  Com- 
pany, although  the  check  for  the  money  was  made  payable  to  the  de- 
fendant personally.  This  circumstance  furnished  no  ground  for  re- 
lieving the  defendant  from  liability.  The  Ernst  Wiener  Company  was 
in  need  of  money,  and  the  plaintiff's  assignor  loaned  this  money  to  the 
defendant,  and  took  back  the  personal  note  of  the  defendant.  The 
defendant  was  none  the  less  liable  upon  this  note  because  he  obtained 
the  money  for  the  benefit  of  the  corporation  of  which  he  was  treasurer, 
instead  of  for  his  own  personal  benefit.  The  legal  character  of  the  in- 
strument sued  upon  as  a  promissory  note  is  in  no  respect  changed  be- 
cause it  was  also  a  receipt  for  the  money  which  the  plaintiff's  assignor 
paid  to  the  defendant.  Nor  is  there  anything  in  the  case  which  indi- 
cates that  the  defendant  was  to  be  secondarily  liable  for  the  debt  rath- 
er than  he  should  become  the  principal  debtor. 

[3]  The  name  of  the  Ernst  Wiener  Company  did  not  appear  on  the 
note,  and  the  defendant  was  liable  upon  it  even  though  the  plaintiff's 
assignor  knew  that  the  defendant  was  merely  the  agent  of  tiiie  Ernst 
Wiener  Company.  7  Cyc.  549.  Even  if  the  defendant  was  the  agent 
of  the  Ernst  Wiener  Company,  it  was  nevertheless  competent  for  him 
to  make  himself  personally  liable  for  the  money  which  the  plaintiff's 
assignor  loaned.  Phelps  v.  Borland,  30  Hun,  362.  The  advance  by 
the  plaintiff's  assignor  of  the  money  to  the  defendant  for  the  benefit 
of  the  Ernst  Wiener  Company  was  a  sufficient  consideration  to  support 
the  obligation  of  tlie  defendant,  and  it  was  entirely  immaterial  whether 
the  money  advanced  was  retained  by  the  defendant  personally,  or  was 
delivered  by  him  to  the  Ernst  Wiener  Company.  Washington  Bank 
v.  Ferguson,  43  App.  Div.  74,  79,  59  N.  Y.  Supp.  295 ;  Isaacson  v.  Et- 
kin,  148  App.  Div.  219,  132  N.  Y.  Supp.  1044;  First  National  Bank 
of  Whitehall  v.  Tisdale,  18  Hun,  151,  affirmed  84  N.  Y.  655. 

In  discussing  this  case,  we  have  adopted  the  view  most  favorable 
to  the  respondent,  and  have  assumed  that  the  money  was  advanced  to 
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the  defendant  for  the  benefit  of  the  Ernst  Wiener  Company,  although 
an  examination  of  the  record  shows  that  this  is  by  no  means  conceded, 
and  there  is  evidence  in  support  of  the  plaintiflF's  contention  that  the 
money  was  advanced  personally  to  the  defendant.  The  money  having 
been  advanced  on  the  strength  of  the  defendant's  credit,  it  makes  no 
difference  whether  he  personally  benefited  by  it,  or  whether  he  turned 
it  over  to  a  corporation  of  which  he  was  a  stockholder  and  treasurer. 
In  either  view  the  note  sued  upon  is  a  valid  obligation  of  the  defend- 
ant ;  and,  no  defense  having  been  proved,  it  follows  that  the  order  of 
the  court  below,  setting  aside  the  verdict  directed  in  favor  of  tEe  plain- 
tiff, should  be  reversed  with  costs,  and  the  verdict  of  the  jury  rein- 
stated with  costs  to  the  appellant.    All  concur. 


f84  Misc.  Rep.  457) 

SACHS  v.  GASDORF. 

(Supreme  Ck>nrt,  Appellate  Term,  First  Department    March  6, 1914) 

1.  Nkw  Tbiai.  (I  99*) — Gboxjndb — ^Newlt  Discotebed  Evidence. 

Where  newly  dlscorered  evidence  was  merely  cmnulative  of  that  given 
on  the  trial)  and  the  expectation  of  a  different  result  on  a  new  trial  would 
only  hang  on  the  presumption  that  another  Jury  might  give  credence  to 
eight  witnesses  instead  of  four,  the  motion  should  have  been  overruled. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {{  201,  207 ;  Dec. 
Dig.  i  09.»] 

2.  New  Tbui.  (f  108*)— Newlt  Dibcovebed  Evidence. 

Where,  on  the  trial  of  an  action  by  a  broker  for  commissions,  the  issue 
was  as  to  the  terms  of  the  contract  of  employment,  testimony  of  witnesses 
who  were  present  and  heard  the  contract  could  not  be  considered  newly 
discovered  evidence  on  motion  for  new  triaL 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  H  226,  227 ;  Dec. 
Dig.  S  108.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District. 

Action  by  George  Sachs  against  Hans  Gasdorf .  From  an  order  set- 
ting aside  a  judgment  in  his  favor,  plaintiff  appeals.  Reversed,  and 
judgment  reinstated. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

N.  J.  O'Connell,  of  New  York  City,  for  appellant 
Sol  Simmons,  of  New  York  City,  for  respondent 

DELANY,  J.  [1,2]  The  plaintiff  brought  this  action  to  recover 
commissions  alleged  to  have  been  earned  by  him  in  bringing  about  the 
sale  of  defendant's  business  to  one  Phelps,  and  a  verdict  in  his  favor 
resulted.  Subsequently  the  defendant  moved  to  set  aside  the  judgment, 
and  an  order  was  granted  setting  aside  the  same.  The  ground  of  the 
motion  was  newly  discovered  evidence  and  was  supported  by  the  aiH- 
davits  of  four  persons,  which  in  effect  recite  the  same  state  of  facts 
as  that  given  on  the  trial  by  the  defendant  and  three  other  witnesses. 
Such  testimony  is  purely  cumulative,  and  the  exi)ectation  of  a  different 

•For  otber  casn  aae  ume  topic  A  i  mruBSB  <n  Dee.  &  Am.  Dig*.  1907  to  d*te,  A  Rap'r  Indexm 
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result  on  a  new  trial  would  only  hang  on  the  presumption  that  another 
jury  might  give  credence  to  eight  which  the  former  jury  evidently  re- 
fused to  give  to  four  witnesses.  Such  a  presumption  is  without  any 
logical  support  and  is  insufficient  to  justify  a  new  trial.  The  plaintiff 
had  but  his  own  and  Phelps'  testimony  to  sustain  his  case,  so  that  the 
difference  in  the  number  of  witnesses  could  not  have  affected  the  de- 
fendant prejudicially.  Nor  is  the  evidence  proposed  newly  discovered 
in  the  proper  sense.  The  accidental  finding  of  a  card  in  his  pocket 
after  the  trial  he  claims  furnished  him  with  the  name  of  a  witness 
whose  discovery  led  to  others.  The  question  to  which  this  evidence 
applies  is  whether  the  plaintiff  was  to  look  to  the  buyer  for  his  com- 
missions ;  defendant  claiming  that  he  reduced  the  price  from  $7,500 
to  $7,000  on  such  an  understanding  between  the  three.  But  this  was 
denied  by  the  plaintiff  and  Phelps.  The  persons  who  were  present  at 
the  time  of  these  negotiations  and  might  have  been  expected  to  have 
heard  the  conversation  could  hardly  be  supposed  to  furnish  newly  dis- 
covered evidence.  While  the  fact  that  the  evidence  was  cumulative 
would  not  in  every  case  be  a  groimd  for  denying  a  motion  for  a  new 
trial,  yet,  where  evidence  is  cumulative  and  already  given  by  a  goodly 
number  of  witnesses,  some  impelling  facts  must  be  shown  to  make  it 
probable  that  the  interest  of  justice  requires  a  new  trial.  Defendant 
had  his  day  in  court  as  well  as  the  plaintiff  and  had  witnesses  on  the 
point  in  question  double  the  number  of  the  plaintiff.  The  jury  deter- 
mined the  fact  on  the  evidence,  and  no  such  situation  in  our  opinion 
is  shown  to  justify  the  disturbance  of  its  finding. 
Order  reversed,  with  costs,  and  judgment  reinstated.    All  concur. 


PUNK  ft  WAGNALLS  CO.  v.  MILLEK. 

(Supreme  Court,  Appellate  Term,  Flrat  Department    March  6, 1914.) 

CouBTs  (I  188*) — MumoiPAi.  Coubtb — ^Plbadino — Necessitt  fob  Answeb  or 

DCMTTBBBB. 

Under  Municipal  Comi;  Act  (Laws  1902,  c.  580)  i  145,  tbere  being  a  veri- 
fled  complaint  in  an  action  for  more  than  $50,  a  written  answer  or  de- 
murrer la  necessary  to  raise  an  issue,  so  that  there  being  such  complaint 
and  no  answ.er  or  demurrer,  plaintiff  making  a  prima  facie  case,  there  can 
be  no  Judgment  on  the  merits  for  defendant 

[Ed.  Note.— For  other  cases,  see  Courte,  Cent  Dig.  §f  409,  412,  413,  429, 
458;  Dec.  Dig.  {  189^] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Funk  &  Wagnalls  Company  against  Henry  Miller. 
From  a  judgment  for  defendant  after  a  trial  by  the  court,  plaintiff  ap- 
peals.   Reversed  and  rendered. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Loeb,  Bernstein  &  Ash,  of  New  York  City,  for  appellant. 
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GUY,  J.  This  action  was  brought  to  foreclose  a  lien  on  chattels  sold 
under  a  contract  of  conditional  sale.  There  was  a  verified  complaint, 
but  no  answer  or  demurrer  was  filed. 

Plaintiff  proved  a  prima  facie  case,  and  asked  for  judgment  for  the 
foreclosure  of  its  lien  of  $72.08,  including  interest ;  the  court  thein  un- 
dertook to  settle  the  matter  by  advising  the  gradual  payment  by  defend- 
ant of  the  amount  called  for  by  the  contract  of  conditional  sale ;  there- 
after a  dispute  arose  as  to  which  the  details  are  lacking.  The  court 
terminated  the  dispute  by  rendering  judgment  for  defendant  on  the 
merits,  thereby  in  legal  effect  vesting  the  legal  title  to  the  chattels  in 
defendant.  Clark  v.  Scovill,  198  N.  Y.  279,  284-286,  91  N.  E.  800. 
On  the  proceedings  and  evidence  as  returned,  no  defense  was  either 
pleaded  or  proven. 

Under  the  present  Municipal  Court  Act  (Laws  190Z,  c.  580,  §  145), 
where  there  is  a  verified  complaint  in  an  action  for  more  than  $50,  a 
written  answer  or  demurrer  is  required  to  raise  an  issue. 

Judgment  reversed,  with  costs,  and  judgment  of  foreclosure  granted, 
with  costs.    All  concur. 


(84  Misc.  Rep.  459) 

FEINBLATT  v.  UNTEKBERG  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    March  6,  1914.) 

Xbw  Tbial  (§  62*) — Gbotjnds — Coufrouise  Verdict. 

Defendant  contracted  to  furnish  plaintiff  shirts  to  be  laundered  for  a 
year,  and  agreed  that,  If  the  work  furnished  was  not  suflBdent  to  pay 
plaintiff  an  average  profit  of  $40  a  week,  defendant  would  at  the  end  of 
the  year  make  up  the  difference.  Defendant  breached  the  contract  13 
weeks  after  It  was  made,  and  thereafter  plaintiff  was  unable  to  earn  any- 
thing In  reduction  of  damages,  and,  for  the  13  weeks  before  the  breach, 
plaintiff  only  made  $5  a  week,  or  $65  in  all.  The  Jury  found  for  plain- 
tiff, but  only  awarded  him  $466  damages.  Held,  that  since  plaintiff  was 
entitled  to  recover  $40  a  week  for  52  weeks,  or  $2,080  less  the  $65,  the 
▼erdlct  will  be  set  aside  as  having  resulted  from  compromise  and  not  be- 
ing supported  by  the  facts. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  {  101 ;  Dec  Dig. 
I  52.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Abraham  Feinblatt  against  Israel  Unterberg  and  others. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  motion  for  a 
new  trial,  defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Louis  B.  Williams,  of  New  York  City  (Simon  S.  Hamburger,  of 
New  York  City,  of  counsel),  for  appellants. 

Henry  Kuntz,  of  New  York  City  (Abraham  P.  Wilkes,  of  New  York 
City,  of  counsel),  for  respondent. 

DELANY,  J.  The  action  herein  was  brought  by  the  plaintiff  upon 
a  contract,  which  he  alleges  he  entered  into  with  the  defendants,  where- 
by they  agreed  to  furnish  him  with  a  certain  number  of  shirts  to  be 

*Far  oUier  caaas  see  some  topic  ft  I  iroiiBEB  In  Dao.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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laundered  by  him  for  a  period  of  one  year  from  the  making  of  the  con- 
tract at  prices  agreed  upon  by  the  parties,  and  whereby  they  further 
agreed  that,  in  the  event  the  plaintiff's  profits  for  the  year  were  less 
than  $40  weekly,  they  would  pay  him  the  difiEerence  between  that  sum 
and  the  amount  actually  earned  by  him. 

The  answer  denies  the  making  of  the  contract,  and  there  is  evi- 
dence on  the  part  of  the -defendants  supporting  the  denial.  The  jury 
therefore  on  the  conflicting  testimony  found  on  this  point  for  the  plain- 
tiff. The  testimony  of  the  plaintiff  was  that  the  defendants  assured 
him  in  the  event  of  the  amount  of  work  not  being  sufficient  to  pay  him 
an  average  of  $40  a  week  that  they  would  at  the  end  of  the  year  make 
up  the  difference,  and  the  amount  sued  for  was  for  such  a  sum.  The 
breach  of  the  contract  occurred  in  August,  1911,  and  thereafter  plain- 
tiff was  unable  to  earn  anything  in  reduction  of  damages.  For  the  13 
weeks  before  the  breach  plaintiff  made  but  $5  per  week,  or  a  total  of 
$65,  so  that  his  damages,  the  jury  having  found  in  his  favor,  should 
have  been  $40  a  week  for  52  weeks,  a  total  of  $2,080,  less  $65,  or  a 
sum  equal  to  $2,015.  The  jury  awarded  him  $455,  which  was  less  than 
a  quarter  of  the  amount  claimed.  It  was  not  disputed  that  the  plain- 
tiff had  not  been  able  to  earn  any  money  during  the  term  of  the  con- 
tract subsequent  to  its  breach.  It  is  obvious  that  this  verdict  was  not 
reached  with  proper  regard  for  the  facts  and  the  law,  but  was  the  re- 
sult of  a  compromise.  Respondent's  brief  urges  that  this  verdict  is 
the  result  of  allowing  $40  a  week  for  13  weeks  before  the  breach,  or 
a  total  of  $520,  less  the  $65  received  during  that  time,  or  $455 ;  but 
this  seemingly-true  conclusion  only  demonstrates  the  supposition  of 
the  compromise.  Such  a  verdict  therefore  cannot  be  permitted  to 
stand. 

In  Myers  v.  Myers,  86  App.  Div,  73,  83  N.  Y.  Supp.  236,  the  court 
said: 

"Parties  to  a  litigation,  the  defendant  as  well  as  the  plaintiff,  are  entitled 
to  have  the  issues  submitted  to  the  Jury  decided  solely  upon  the  evidence,  and 
either  i)art7  has  Just  cause  for  complaint  if  that  is  not  done.  •  •  •  The 
verdict  rendered  was  clearly  a  compromise,  and  whether  or  not  it  unfavor- 
ably affected  the  defendant  it  is  impossible  to  say.  It  Is  sufficient  that  it  was 
not  Justified  by  the  evidence,  and  therefore  the  Judgment  entered  thereon 
should  be  reversed." 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellants  to  abide  the  event.    All  concur. 


{U  Misc.  Bep.  893) 

GOLDOWITZ  et  al.  V.  HENRT  KUPFER  &  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    March  6,  1914.) 

1  PiXADINO  (I  248*) — AUENDMENT  OP  COMFI.AINT — SUBFRISB. 

The  opinion  on  a  former  appeal  indicated  that  plaintiffs'  cause  of  ac- 
tion was  based  on  a  contract  to  manufacture  and  deliver  goods,  and  de- 
fendant knew  that  plaintiffs  claimed  that  to  be  their  cause  of  action,  and 
defendant's  acceptance  of  the  contract  stated  in  terms  that  the  goods  were 
to  be  "manufactured  and  delivered,"  and  the  contract  expressly  provided 
for  delivery  at  the  times  stated.    Held,  that  plaintiffs  could  not  claim  to 
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have  been  surprised  by  an  amendment  of  the  complaint  upon  a  second 
trial  so  as  to  allege  a  cause  of  damages  for  defendant's  failure  to  deliver 
to  plaintiffs  goods  wblcb  defendant  bad  agreed  to  manufacture  and  de- 
liver. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  ^Sd,  687,  689- 
706,  708%,  700;   Dec.  Dig.  i  248.*] 

2.  Sales  (|  152*) — Perfokuanck  by  Bctyeb — Stjfficienct. 

When  the  buyer  of  goods  which  were  to  be  manufactured  and  sold  to  it 
called  upon  the  seller  and  requested  to  be  permitted  to  select  the  colors  in 
which  the  goods  were  to  be  furnished,  as  he  was  required  to  do  by  the  con- 
tract, and  the  seller  refused  to  permit  the  buyer  to  make  Uie  selection, 
and  stated  thereafter  that  the  goods  had  advanced  and  he  would  not  com- 
ply with  his  contract,  the  buyer  had  sufficiently  performed  the  condition 
requiring  him  to  select  the  color  of  the  goods,  and  was  not  required  to 
again  offer  to  make  the  selection. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  i  357;  Dec.  Dig.  | 
152.»] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Isaac  Goldowitz  and  another  against  Henry  Kupfer  & 
Co.  From  an  order  setting  aside  a  verdict  for  plaintiffs,  they  appeal. 
Reversed,  and  verdict  reinstated. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Henry  I.  Kowalsky,  of  New  York  City  (Robert  L.  Turk  and  Benj. 
Frindel,  both  of  New  York  City,  of  counsel),  for  appellants. 
L,eo  G.  Rosenblatt,  of  New  York  City,  for  respondent 

SEABURY,  J.  Upon  the  first  trial  of  this  action  the  complaint  was 
dismissed,  and  the  judgment  of  dismissal  was  reversed,  and  a  new 
trial  ordered.  80  Misc.  Rep.  487,  141  N.  Y.  Supp.  531.  The  opinion 
of  the  court  upon  the  first  appeal  determined  that  the  contract  upon 
which  the  action  was  based  was  not  within  the  statute  of  frauds.  Up- 
on the  second  trial  the  complaint  was  amended.  As  amended,  it  stated 
a  cause  of  action  for  damages  for  the  failure  of  the  defendant  to  de- 
liver goods  to  the  plaintiffs  which  the  defendant  had  agreed  to  manu- 
facture and  deliver.  The  respondent  contends  that  the  court  erred  in 
allowing  the  amendment  to  the  complaint,  and  pleaded  surprise  when 
the  plaintiff  asked  to  amend. 

[1]  We  do  not  think  that  the  defendant  was  taken  by  surprise  on 
account  of  this  amendment.  The  opinion  of  the  court  on  the  first  ap- 
peal indicated  that  the  plaintiffs'  cause  of  action  was  based  upon  a  con- 
tract to  manufacture  and  deliver,  and  the  defendant  knew  that  such 
was  in  fact  the  contention  of  the  plaintiffs.  Not  only  did  the  plaintiffs 
contend  that  such  in  fact  was  the  nature  of  the  cause  of  action  upon 
which  they  sued,  but  the  defendant's  acceptance  of  the  plaintiff's  offer 
in  terms  stated  that  goods  were  "to  be  manufactured  and  delivered," 
The  contract  provided  that  the  defendant  was  to  deliver  to  the  plain- 
tiffs certain  velveteens,  and  contained  the  following  clause : 

"The  colorings  and  delivery  spedflcations  for  at  least  one-half  of  this  con- 
tract are  to  be  given  by  June  15,  1911.  The  balance  of  the  goods  may  be 
drawn  against  as  wanted  during  the  season,  but  all  must  be  taken  by  Decern- 

*For  other  cases  see  same  topic  ft  i  nuubbb  in  Dec.  A  Am.  Dies.  1907  to  date,  ft  Rep'r  Indexes 
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ber  1, 1911,  and  Henry  Knpfer  &  Ck>.  may  ship  In  any  unspecified  balance  In 
black  on  that  date." 

It  appeared  in  evidence  that  the  words  "coloring  and  delivery  spec- 
ifications" meant  that  the  buyer  should  indicate  to  the  seller  the  color 
in  which  the  goods  were  to  be  furnished.  The  plaintiffs  proved  that 
in  the  latter  part  of  May,  1911,  one  of  the  members  of  the  plaintiffs' 
firm  called  at  the  place  of  business  of  the  defendant  and  had  an  inter- 
view with  a  salesman  named  Cooper,  and  told  him  that  he  had  "come 
to  give  him  an  assortment  of  the  goods,"  and  that  Cooper  told  him  to 
return  in  a  few  days.  In  the  early  part  of  June,  the  witness  testified 
that  he  called  again  and  made  the  same  offer  and  that  Cooper  then 
toid  him  it  would  be  necessary  for  him  to  see  the  manager.  He  then 
saw  Howlett,  who  is  conceded  to  have  been  the  defendant's  manager, 
and  asked  that  a  delivery  of  the  goods  be  made,  and  he  was  told  that 
the  goods  had  advanced  in  price  and  that  he  must  see  the  president  of 
the  defendant  corporation.  Shortly  thereafter  the  witness  saw  Kup- 
fer,  the  president  of  the  defendant  corporation,  and  was  told  that  the 
goods  had  advanced  in  price  and  that  the  defendant  refused  to  deliver 
them.    There  was  much  other  testimony  to  substantially  this  effect. 

The  complaint  alleged,  in  the  fourth  paragraph : 

"That  on  or  abont  the  22d  day  of  May,  1911,  and  the  17th  of  June,  1911, 
the  plaintiffs  were  ready  and  willing  and  duly  demanded  and  offered  to  re- 
ceive and  pay  for  said  velveteen  pursuant  to  said  agreement,  and  requested 
the  defendant  to  deliver  the  same,  and  otherwise  duly  performed  all  the  con- 
ditions on  their  part  to  be  performed." 

[i]  The  learned  court  below  set  the  verdict  aside  on  the  ground  that 
the  plaintiffs  had  pleaded  performance  of  the  conditions  of  the  con- 
tract "requiring  them  to  make  selections  of  color,"  and  that  instead  of 
so  doing  they  had  excused  their  failure  to  make  such  selections.  We 
think  that  this  view  involved  too  strict  an  interpretation  of  the  plain- 
tiffs' pleading.  The  complaint  alleged  that  the  plaintiffs  duly  per- 
formed and  demanded  and  offered  to  receive  the  goods,  and  that  the 
defendant  refused  to  deliver  the  same.  When  the  plaintiffs  called  on 
the  defendant  and  asked  to  make  the  selection  or  "assortment,"  and 
the  defendant  refuse^  to  permit  them  to  do  so,  the  plaintiffs  had,  as 
alleged  in  their  complaint,  "duly  performed  all  the  conditions  on  their 
part  to  be  performed."  The  refusal  of  the  defendant  at  that  time  to 
permit  the  plaintiffs  to  make  the  selection  and  the  statement  by  the 
defendant  shortly  thereafter  that  the  goods  had  advanced  in  price, 
and  that  the  defendant  would  not  comply  with  its  contract,  relieved 
the. plaintiffs  of  any  further  obligation  under  their  contract.  After 
such  a  refusal,  they  certainly  were  not  bound  to  again  ask  leave  to 
make  the  selection. 

As  the  learned  court  below  set  aside  the  verdict  of  the  jury  solely 
upon  this  ground,  it  follows  that  the  order  appealed  from  should  be 
reversed,  with  costs,  and  the  verdict  of  the  jury  reinstated.  All  con- 
cur. 
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(84  Misc.  Rep.  450) 

STJGASMAN  et  aL  T.  KEABNS. 

(Supreme  Cioiirt,  Appellate  Term,  First  Department    March  6, 1914.) 

Bbokzbs  ({  49*) — Compensation — SunnciBNCT  of  Sebvicks  of  Bbokeb. 

Where  a  broker  employed  to  procure  the  acceptance  of  an  assignment  of 
a  mortgage  merely  secured  an  acceptance  "subject  to  the  requirements  and 
regulations"  of  the  company  with  whom  the  negotiations  were  had,  and  the 
deal  fell  through  because  an  estoppel  certificate  against  another  mortgage 
was  demanded  and  could  not  be  furnished,  the  broker  could  not  recover 
his  commissions  for  procuring  such  conditional  acceptance,  as  It  only 
amounted  to  an  agreement  to  accept  the  assignment,  subject  to  any  re- 
quirement that  might  be  Imposed  or  at  pleasure. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent,  Dig.  H  70-72;  Dec.  Dig, 
f  49.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Harry  Sugarman  and  another  against  Wilhelmina  Kearns. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

John  T.  Mulhall,  of  New  York  City,  for  appellant 
John  H.  Jones,  of  New  York  City,  for  respondents. 

GUY,  J.  This  action  was  brought  to  recover  $200  broker's  com- 
missions alleged  to  be  due  plaintiffs  for  procuring  an  acceptance  of 
an  assignment  of  a  first  mortgage  loan  of  $4,000,  with  an  extension 
thereof  for  five  years,  on  premises  No.  241  East  123d  street,  New 
York  City,  at  5*4  pc  cent,  per  annum,  within  two  days  from  Septem- 
ber 15,  1913.    The  answer  sets  up  a  general  denial. 

The  contract,  which  was  in  writing,  provided  for  any  necessary  sub- 
ordination agreement  (in  relation  to  the  second  mortgage),  but  was 
silent  as  to  any  estoppel  certificates  on  junior  mortgages.  Plaintiffs, 
claiming  to  act  as  defendant's  agent,  signed  an  application  to  the  title 
company  for  a  loan,  but  no  mention  was  made  therein  as  to  defendant 
procuring  such  estoppel  certificates  from  subsequent  mortgagees  as 
might  be  requested  by  the  title  company.  On  September  15,  1913, 
plaintiffs  procured  from  the  title  company,  whose  client  mortgage  com- 
pany held  the  first  mortgage,  a  written  conditional  agreement  to  make 
said  loan,  to  be  a  first  lien  on  the  premises  241  East  123d  street,  the 
mortgage  to  run  for  five  years  at  5^  per  cent,  interest  "subject  to  the 
requirements  and  regulations  of  this  company."  What  these  require- 
ments and  regulations  were  the  conditional  acceptance  did  not  disclose. 

The  parties  met  for  the  purpose  of  closing  the  transaction,  when  the 
attorney  representing  the  mortgage  company  demanded  an  estoppel 
certificate  from  the  holder  of  an  alleged  unpaid  third  mortgage  on 
which  no  interest  had  been  paid  for  over  twenty  years,  and,  because 
defendant  could  not  produce  the  desired  estoppel  certificate,  the  closing 
fell  through. 

*For  oUier  cases  see  same  toplo  ft  9  nvmbsb  In  Dee.  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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The  l^al  effect  of  the  conditional  acceptance  the  title  company 
signed  was  simply  an  agreement  to  make  a  loan  and  to  accept  an  as- 
signment of  the  mortgage  held  by  defendant,  as  security  therefor,  sub- 
ject to  any  requirement  it  might  see  fit  to  impose,  or  at  its  pleasure. 
The  procuring  of  such  a  conditional  acceptance  by  plaintiflfs  was  not 
such  a  performance  of  the  brokers'  duty  as  would  entitle  them  to  com- 
missions. Holliday  v.  Roxbury  Distilling  Co.,  130  App.  Div.  645,  656, 
657,  115  N.  Y.  Supp.  383;  Duckworth  v.  Rogers,  109  App.  Div.  168- 
170,  95  N.  Y.  Supp.  1089;  Ashfield  v.  Case,  93  App.  Div.  452,  453,  87 
N.  Y.  Supp.  649;  Crasto  v.  White,  52  Hun,  473,  476,  477,  5  N.  Y. 
Supp.  718;  Steele  v.  Lippman  (Sup.)  115  N.  Y.  Supp,  1099,  1100. 

The  plaintiffs  having  failed  to  perform  their  contract  to  obtain  a 
loan  for  defendant,  based  on  the  acceptance  by  the  lender  of  an  assign- 
ment of  defendant's  mortgage  as  security,  have  established  no  cause 
of  action  against  the  defendant. 

The  judgment  must  therefore  be  reversed,  with  costs,  and  tiie  com- 
plaint dismissed,  with  costs.    All  concur. 


POWEBS  T.  NEW  TORK  HEADQUARTERS  KNIGHTS  OP  COLUMBUS. 

.  (Supreme  Conrt,  Appellate  Term,  First  Department    March  6, 1914.) 

L  Pkincifai.  ard  Agent  (I  22*) — CBBAnoK  and  Existenck  or  Relation — 
Evidence  of  Aobnot. 

Tbe  testimony  of  an  alleged  agent  that  he  had  authority  to  act  for  the 
defendant  In  employing  plaintiff  was  a  mere  conclusion  and  not  compe- 
tent proof  of  Bucb  authorization. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Die.  {  40; 
Dec.  Dig.  i  22.*] 

2.  Tbiai.  (I  29*) — Conduct  of  Tbial — Misconduct  of  Judge. 

The  issue  being  the  authority  of  K.  to  act  for  defendant  the  conduct  of 
the  Judge  in  stating,  after  one  of  defendant's  witnesses  had  testified,  and 
while  three  other  witnesses,  who  were  subsequently  called,  were  waiting 
to  testify,  that  he  would  believe  K.  against  defendant's  five  witnesses  de- 
nied defendant  its  day  in  court  and  the  Judgment  for  plaintiff  must  be 
reversed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  {{  80-83,  608:  Dec. 
Dig.  I  29.*]  ' 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Lawrence  J.  Powers  against  the  New  York  Headquarters 
Knights  of  Columbus.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Walter  J,  Egan,  of  New  York  City,  for  appellant. 
David  C.  Broderick,  of  New  York  City,  for  respondent. 

GUY,  J.  [1]  Defendant  appeals  from  a  judgment  by  the  court,  act- 
ing without  a  jury,  in  favor  of  plaintiff  for  services  of  plaintiff  and  six 
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assistant  musicians,  who,  plaintiff  alleges,  were  employed  by  defend- 
ant's alleged  agent,  one  Kelly,  to  furnish  music  at  an  entertainment 
given  by  defendant.  Plaintiff  proved  the  making  of  a  contract  with 
Kelly,  and  that  on  the  evening  in  question  he  appeared  with  his  assist- 
ants, tendered  service,  which  was  refused,  and  that  he  and  his  assist- 
ants were  ejected  from  the  premises.  Kelly,  called  by  plaintiff  as  a 
witness,  merely  testified  to  his  conclusion  that  he  had  been  authorized 
to  act  for  defendant,  but  no  competent  proof  was  introduced  of  such 
authorization  by  the  general  committee  of  defendant  or  by  any  com- 
mittee having  power  to  act  in  the  matter.    Plaintiff  then  rested. 

[2]  Defendant  called  as  a  witness  one  of  defendant's  general  com- 
mittee, who  testified  that  no  resolution  had  been  adopted  autliorizing 
Kelly  to  act  for  defendant  in  the  matter.  At  this  juncture,  the  defend- 
ant's case  being  still  unfinished,  the  defendant  having  three  more  wit- 
nesses in  court,  who  were  subsequently  called,  the  court  interrupted 
the  proceedings  by  stating,  "I  want  to  tell  you  I  will  believe  Mr.  Kelly's 
testimony  against  your  five  witnesses,"  to  which  statement  defendant 
duly  excepted.  Three  additional  witnesses  were  then  called  by  de- 
fendant, the  case  was  closed,  and  subsequently  the  court  rendered  a 
judgment  in  favor  of  the  plaintiff.  It  is  clear  that  defendant  was  de- 
nied its  day  in  court,  and  that  the  judgment  cannot  be  permitted  to 
stand. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    AH  concur. 


READ  PRINTING  CO.  v.  J.  J.  LITTLE  A  IVES  CO. 
(Supreme  Conrt,  Appellate  Term,  First  Department    March  5,  1914.) 

Accord  and  Satisfaction  (|  9*) — Comfbouisk  and  Settlement  (5  5*) — Re- 
tention OF  Check. 

Where,  a  dispute  having  arisen  as  to  the  state  of  the  parties'  account, 
defendant  prei)ared  a  statement  In  accordance  with  his  understanding, 
and  forwarded  it  with  bis  check,  stated  to  be  in  settlement  of  his  account, 
to  plaintiff,  the  retention  and  conversion  into  cash  of  the  check,  after  de- 
fendant again,  and  on  plaintiff  demanding  more,  stated  it  was  sent  in  full 
settlement,  was  an  accord  and  satitfaction. 

[Ed.  Note. — JB'or  other  cases,  see  Accord  and  Satisfaction,  Cent  Dig.  || 
88-91 ;  Dec.  Dig.  §  9  ;*  Compromise  and  Settlement,  Cent  Dig.  H  10-16 ; 
Dec.  Dig.  §  5.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict 

Action  by  the  Read  Printing  Company  against  the  J.  J.  Little  &  Ives 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  dismissed. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Bridges,  Bacon  &  Jones,  of  New  York  City  (Henry  W.  Bridges,  of 
New  York  City,  of  counsel),  for  appellant. 

Samuel  Wasserman,  of  New  York  City,  for  respondent. 

*For  oUiar  euw  see  same  topic  ft  {  nuubbb  In  Dee-  £  Am.  Digs.  U07  to  data,  4k  Rep'r  IndaxM 
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GUY,  J.  Defendant  appeals  from  a  judgment  in  favor  of  plaintiff 
after  trial  before  the  court,  without  a  jury,  in  an  action  brought  to 
recover  a  balance  due  for  goods  sold  and  delivered.  A  dispute  arose 
as  to  certain  items,  first,  whether  the  last  bill  rendered  by  plaintiff 
should  be  $136  or  $130,  next  as  to  a  discount  of  $10  claimed  by  de- 
fendant. (See  S.  M.  page  4.)  A  representative  of  plaintiff  called  at 
defendant's  office,  and,  as  a  result  of  a  conversation  held  by  him  with 
defendant,  a  statement  of  account  was  prepared  by  defendant  in  ac- 
cordance with  defendant's  understanding  and  forwarded  by  defend- 
ant to  plaintiff  with  a  check  stated  by  defendant  to  be  ia  settlement 
of  account,  and  that  plaintiff  fully  understood  the  purpose  for  which 
the  check  was  sent  is  shown  by  the  fact  that,  on  the  same  day,  plain- 
tiff sent,  in  reply  to  defendant,  a  letter  beginning  with  the  words : 

"Belatlre  to  yonr  statement  of  even  date  and  your  check  for  $470.56,  which 
yon  tender  In  settlement  of  our  account,  stating  that  plaintiff  claimed  a  larger 
amomit  due  and  requesting  an  additional  check  from  defendant" 

To  this  defendant  replied  repeating  the  statement  that  the  check  was 
sent  in  full  settlement  of  the  account  and  explaining  in  detail  the  ar- 
rangement made  with  plaintiff's  representative.  Notwithstanding  this 
correspondence,  plaintiff  retained  the  check  and  converted  it  into  cash. 
The  retention  of  the  check  under  these  circumstances  constituted  an 
accord  and  satisfaction. 

The  judgment  must  therefore  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


(84  Misc.  Rep.  429) 

COHEN  V.  HIRSKOWITZ  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    March  5, 1014.) 

L  IiANDLOBD  AKD  TENANT  ({  298*) — RXCOTXBT  Of  POSSESSION  BT  IiA.NOI.OBD— 
SVUMABT   PBOCESDINQS — ANSWEB. 

Under  Code  Civ.  Proc  f  2244,  providing  that  an  answer  may  be  filed  in 
Bummaiy  proceedings,  setting  up  any  legal  or  equitable  defense,  in  like 
maimer  as  though  the  claim  for  rent  was  the  subject  of  the  action,  an  an- 
swer averring  a  settlement  of  the  claim  for  rent  and  an  agreement  to  dis- 
miss the  proceedings  was  a  valid  defense. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  tenant.  Cent  Dig.  {{ 
1276-1280;   Dec  Dig.  i  298.*] 

2.  Landlobd  AifD  Tenant  ({  298*) — Recoveby  ot  Possession  bt  Landlobd — 

SuiocABT  Pboceeoinos — Answxb. 

In  summary  proceedings  for  nonpayment  of  rent,  the  tenant  may  plead 
payment,  or  a  general  release,  or  that  the  landlord  has  accepted  a  note 
which  is  not  yet  due. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  |f 
1276-1280;   Dec.  Dig.  {  298.*] 

3.  Landlobd  and  Tenant  (§  305*) — Recoveby  of  Possession  by  Landlobd — 

Svkmaby  Pbocekdinob — Answeb. 

Under  Code  Civ.  Proc.  §  2244,  providing  that  an  answer  may  be  filed  In 
summary  proceedings,  setting  up  any  legal  or  equitable  defense,  or  coun- 
terclaim, as  though  the  claim  for  rent  was  the  subject  of  the  action,  an 
auswer  alleging  a  settlement  of  the  claim  for  rent,  and  an  agreement  to 

'For  other  cases  see  same  topic  ft  i  mdmbkb  la  Dae.  ft  Anu  Digs.  UO?  to  date,  ft  Rap'r  Indexes 
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dismiss  the  proceedings,  was  not  Ineffectoal  because  sach  matter  was  al- 
leged by  way  of  defense  ratber  tban  by  way  of  counterclaim. 

[EC.  Note. — For  otber  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  fi 
1310,  1311;   Dec.  Dig.  §  305.»] 
4.  Landlobd  and  Tirant  (I  305*) — Rkcovebt  or  Fossessxor  bt  Lahdlobd — 
SVUMABT  Pboceeoinos — Answeb. 

Wbere  an  answer  in  summary  proceedings  alleged  a  compromise  and 
settlement  of  tbe  claim  for  rent,  and  an  agreement  to  dismiss  tbe  pro- 
ceedings, and  tbat  tbe  tenants  bad  performed  tbelr  part  of  sucb  agree- 
ment, tbe  court  could  not  assume  tbat  tbe  tenants  bad  violated  tbe  agree- 
ment, and  it  was  improper  to  bold  tbe  answer  insufficient. 

[Ed.  Note. — For  otber  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
1310, 1311;  Dec.  Dig.  §  305.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Summary  proceedings  by  Cassel  Cohen  against  Lazar  Hirskowitz  and 
another,  based  on  nonpayment  of  rent.  From  a  final  order  in  favor  of 
the  landlord,  the  tenants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Samuel  S.  Kogan,  of  New  York  City,  for  appellants. 
Max  D.  Steuer,  of  New  York  City,  for  respondent. 

SEABURY,  J.  [1]  This  is  a  summary  proceeding  based  upon  the 
claim  of  nonpayment  of  rent  by  the  tenants.  The  answer  set  up  that 
the  landlord  and  the  tenants  had  entered  into  a  settlement  and  com- 
promise of  the  rent  claimed  in  the  petition  to  be  overdue,  and  that  the 
landlord  agreed,  among  other  things,  to  discontinue  the  present  sum- 
mary proceeding.  The  answer  also  set  up  that  the  tenants  had  ten- 
dered the  possession  of  the  premises  to  the  landlord  pursuant  to  the 
terms  of  the  agreement  of  settlement  and  compromise,  which  the  ten- 
ants claimed  the  landlord  had  entered  into  with  them,  and  alleged  that 
the  tenants  had  performed  and  that  the  landlord  had  not  performed 
the  conditions  which  he  was  obligated  to  perform. 

The  only  part  of  said  agreement  which  it  is  now  relevant  for  us  to 
consider  is  that  part  of  the  agreement  whereby  the  landlord  compro- 
mised and  settled  the  claim  for  rent  upon  which  this  proceeding  is 
based,  and  agreed  to  discontinue  the  present  proceeding.  The  learned 
court  below  held  the  answer  insufficient  and  granted  a  final  order  on 
the  pleadings  in  favor  of  the  landlord. 

The  tenants  had  the  right  to  plead  that  the  claim  upon  which  the 
summary  proceeding  was  brought  had  been  settled,  and  that  an  agree- 
ment had  been  entered  into  between  the  landlord  and  the  tenants  to 
discontinue  the  present  proceeding.  Code  of  Civil  Procedure,  §  2244. 
If  the  tenants  proved  the  facts  pleaded  in  their  answer,  those  facts 
would  have  constituted  a  valid  defense  to  the  present  proceeding.  If 
the  claim  for  rent  had  been  settled,  the  landlord  could  not  succeed  in 
the  summary  proceeding ;  and,  if  it  were  proved  that  the  landlord  had 
entered  into  a  legal  contract  to  discontinue  this  proceeding,  he  could 
not,  in  the  face  of  such  agreement,  be  entitled  to  a  final  order.     In 
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legal  effect  the  defense  pleaded  was  equivalent  to  a  plea  that  the  land- 
lord had  released  the  tenants  from  the  claim  upon  which  he  sued.  A 
party  proceeded  against  in  an  action  or  a  special  proceeding  may 
always  defend  himself  by  the  interposition  of  such  a  plea. 

[2]  In  principle  there  is  no  reason  why  the  tenants  should  not  be 
permitted  to  plead  that  the  claim  upon  which  the  proceeding  is  brought 
has  been  compromised  and  settled  and  that  the  Umdlord  agreed  to  dis- 
continue the  pending  summary  proceeding.  Thus,  where  the  proceed- 
ing is  instituted  because  of  l^e  nonpayment  of  rent,  the  tenant  may 
plead  payment  (Cochran  v.  Reich,  91  Hun,  440,  36  N.  Y.  Supp.  233), 
or  a  general  release  of  the  claim,  or  that  the  landlord  ha$  accepted 
the  negotiable  note  of  the  tenant  which  is  not  yet  due  (Spiro  v.  Barkin, 
30  Misc.  Rep.  87,  61  N.  Y.  Supp.  870). 

[3,  4]  The  claim  of  the  landlord  that,  although  the  tenants  may  have 
a  claim  for  damages  against  him  for  breach  of  the  agreement  alleged, 
they  cannot  plead  this  agreement  as  a  defense  seems  to  overlook  the 
fact  that  one  of  the  terms  of  the  agreement  alleged  compromised  and 
settled  the  very  claim  upon  which  the  landlord  bases  his  right  to  main- 
tain the  present  proceeding.  Nor  is  the  plea  alleged  in  the  answer 
rendered  ineffective  because  it  is  urged  as  a  defense  and  not  by  way  of 
counterclaim.  Code  Civil  Procedure,  §  2244.  If  the  defense  is  estab- 
lished, it  follows  that  the  petition  should  be  dismissed.  Nor  does  the 
st^lgestion  made  by  the  respondent  that  the  tenants  have  themselves 
vio&ted  the  terms  of  the  alleged  agreement  of  settlement  make  the 
defense  insufficient.  As  pleaded,  the  defense  alleged  that  the  tenants 
duly,  performed  the  terms  and  conditions  of  the  agreement  on  their 
part  to  be  performed.  If,  upon  the  trial,  it  can  be  shown  that  the  ten- 
ants themselves  violated  the  terms  of  the  agreement  of  settlement  and 
compromise,  that  fact  might  be  held  to  relieve  the  landlord  from  his 
agreement  to  discontinue  the  present  proceeding,  but  the  court  could 
not  assume  that  this  was  the  true  situation  from  an  inspection  of  the 
pleadings,  which  included  a  defense  alleging  full  performance  on  the 
part  of  the  tenants. 

It  follows  that  it  was  error  to  award  the  lapdlord  a  final  order  upon 
the  pleadings,  and  that  the  final  order  must  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellants  to  abide  the  event.    All  concur. 


RACE  V.  EEUM. 

(Sopreme  Court,  Appellate  Division,  TUrd  Department    Mardi  4,  1914.) 

Appeal  from  Trial  Term,  Albany  Cotmty. 

Action  by  C.  Bertrand  Race  against  Charles  B.  Krum.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  his  motion  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Joseph  A.  Lawson,  of  Albany,  and  Walter  Jeffreys  Carlin,  of  New 
York  City,  for  appellant. 

Edgar  T.  Brackett  and  Harold  H.  Corbin,  both  of  Saratoga  Springs, 
for  respondent. 
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PER  CURIAM.  Judgment  and  order  affirmed,  with  costs.  All 
concur,  except  WOODWARD,  J.,  dissenting  in  opinion,  in  which 
HOWARD,  J.,  concurs. 

WOODWARD,  J.  (dissenting).  Originally  two  causes  of  action 
were  alleged  in  the  complaint,  one  based  upon  negligence,  the  other 
upon  a  breach  of  warranty ;  the  latter  being  the  one  which  was  sent  to 
the  jury  and  upon  which  the  verdict  in  favor  of  the  plaintiff  was 
found.  The  cause  of  action  surviving  is  based  upon  a  complaint  which 
alleges  upon  information  and  belief: 

That  at  "all  the  times  hereinafter  mentioned  the  defendant  was  the  pro- 
prietor, engaged  In  the  business  of  carrying  on  a  dmg  store,"  and  that  the 
defendant,  "as  a  part  of  his  said  business,  had  in  his  said  dmg  store  a  counter 
at  which  he  drew  and  sold  soda  waters  and  sold  ice  cream  to  be  and  which 
was  largely  consumed  at  said  counter  in  said  store,  and  which  were  sold  by 
the  defendant  as  fit  and  proper  for  human  consumption ;  that  on  the  22d  day 
of  June,  1911,  the  plaintiff  went  to  said  store  and,  at  said  counter  therein, 
ordered,  from  an  employ^  of  the  defendant  in  charge  of  said  counter,  ice  cream 
which  the  defendant  and  said  defendant's  employ^  well  knew  was  to  be  eaten 
by  the  plaintiff  at  once  and  ui)on  said  premises;  that  said  ice  cream  was  taken 
from  a  receptacle  within,  or  near,  said  counter,  and  by  said  employe  of  the 
defendant,  and  was  handed  to  and  served  to  the  plaintiff,  who  thereupon  at 
once,  at  said  counter,  in  said  store,  in  the  presence  of  the  employ^  of  the  de- 
fendant serving  the  same,  ate  said  cream ;  that  said  ice  cream  thus  served 
and  delivered  by  said  employe  of  the  defendant  was  not  wholesome  or  fit  for 
human  consumption,  but  on  the  contrary  was  poisonous,  filled  with  poisonous 
ptomaines,  and  was  highly  Injurious  and  poisonous  to  any  one  eating  the  same, 
which  fact  was  known  to  the  defendant,  or  should  have  be^i  known  by  him, 
in  the  conduct  of  his  said  business." 

The  c(Mnplaint  then  alleges  in  detail  the  sufferings  of  the  plaintiff, 
due,  as  he  alleges,  to  the  eating  of  the  ice  cream,  the  expense  to  which 
he  has  been  put  in  dealing  with  his  illness,  and  continues : 

■  "That  when  the  defendant  sold  said  cream  hereinbefore  mentioned  to  the 
plaintiff,  he  warranted  and  represented  that  the  same  was  wholesome  and 
fit  and  proper  for  human  consumption,  and  the  plaintiff  relied  upon  such 
warranty  and  accepted  and  ate  it  as  aforesaid  In  reliance  on  such  warranty, 
and  the  plaintiff  had  no  knowledge  that  said  cream  was  not  wholesome  and 
suitable  for  him  to  eat ;  that  said  warranty  of  the  defendant  was  broken  an 
hereinbefore  set  out  and  the  plaintiff  has  suffered  great  damage  thereby." 

The  answer  to  this  cause  of  action  admits  the  allegations  in  relation 
to  the  defendant's  doing  business;  denies  knowledge  or  information 
as  to  the  alleged  purchase  by  the  plaintiff,  and  the  results  thereof ;  de- 
nies the  allegations  in  reference  to  the  alleged  unwholesomeness  of  the 
ice  cream,  and  of  its  being  poisonous ;  denies  the  illness  of  the  plaintiff 
and  the  expenses  incurred  by  him ;  and  admits  the  warranty  alleged  as 
to  the  wholesomeness  of  the  ice  cream ;  but  denies  that  the  warranty 
was  broken.  The  only  issues  presented  by  the  pleadings,  therefore,  are 
such  as  relate  to  the  alleged  unwholesomeness  of  the  ice  cream,  and 
whether  the  plaintiff  actually  purchased  the  same,  and  the  results 
to  him  of  partaking  thereof,  with  his  expense  growing  out  of  the 
illness  which  he  claims  resulted  therefrom.  The  very  interesting  ques- 
tion of  how  far  the  purveyor  of  ice  cream  impliedly  warrants  the  prod- 
uct to  be  free  from  poisons  which  can  be  detected  only  by  bacterio- 
logical and  chemical  analysis,  if  at  all,  is  not  presented  by  this  record. 
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for  the  answer  admits  a  general  warranty  as  broad  as  that  alleged  in 
the  complaint,  and  rests  upon  a  denial  of  the  breach  of  such  warranty, 
Whether,  under  a  proper  pleading,  this  court  would  be  willing  to  hold 
that  a  person  selling  ice  cream  impliedly  warranted  the  same  to  be  free 
from  poisonous  ptomaines  which  could  not  be  detected  in  the  practical 
conduct  of  the  business,  and  which  no  reasonable  care  could  exclude, 
is  purely  academic  here,  for  the  defendant  has  consented  by  his  plead- 
ings to  stand  upon  the  broad  proposition  that  he  did  warrant  the  quali- 
ty in  the  same  degree  that  the  plainti£F  has  alleged,  and  that  he  has 
been  guilty  of  no  breach  of  that  warranty,  and  the  case  must  be  de- 
termined upon  the  pleadings  as  tiiey  are  now  before  this  court. 

It  is  entirely  evident  from  the  remarks  of  the  learned  court  in  deny- 
ing a  motion  for  a  new  trial  that  the  court  was  not  satisfied  with  the 
justice  of  the  determination,  that  it  was  not  convinced  that  the  evi- 
dence warranted  the  conclusion  reached  by  the  jury,  and  we  will  ex- 
amine the  case  with  a  view  to  determining  whether  the  verdict  is  sup- 
ported by  the  evidence,  for  this  is  the  one  question  which  appears  to 
demand  consideration  at  this  time.  The  plaintiff,  who  is  an  attorney 
at  law,  32  years  old,  testified  to  the  effect  that  on  the  22d  day  of  June, 
191 1,  he  ate  supper  at  a  restaurant  at  about  5  o'clock  in  the  evening ; 
that  his  supper  consisted  of  a  small  steak,  fried  potatoes,  bread  and 
butter,  and  tea  without  milk  or  sugar;  that  subsequently  he  walked 
about  the  city,  and  at  about  8  o'clock  in  the  evening  met  some  young 
ladies  by  appointment;  that  at  about  half  past  10  or  11  o'clock  in  the 
evening  of  that  same  day  he,  with  the  young  ladies,  went  into  the  de- 
fendant's store;  that  he  there  ordered  ice  cream  with  fresh  straw- 
berries, as  distinguished  from  canned  strawberries,  poured  over  the 
same ;  that  he  ate  about  half  a  dish  of  the  ice  cream  and  put  it  aside, 
afterward  walking  home  with  the  ladies;  that  after  traversing  a  few 
blocks  he  was  taken  with  pains  in  his  abdominal  region ;  and  that  it 
became  necessary  for  the  ladies  tp  help  him  to  walk,  though  both  of 
the  ladies  deny  this  when  called  in  his  behalf,  though  one  of  them 
says  that  he  complained  of  n'^usea  when  he  had  reached  her  home. 
Plaintiff  further  testified  that  on  reaching  home  he  was  taken  with  fits 
of  vomiting  and  purging,  and  that  the  matter  thrown  up  was  of  a 
creamy  appearance,  streaked  with  red,  and  that  the  vomiting  and 
purging  continued  until  both  were  of  a  watery  nature.  The  plaintiff 
gave  his  experiences  in  detail,  and  testified  that  the  day  was  the  hottest 
ever  known  in  Albany,  or  words  to  that  effect,  while  the  report  of  the 
weather  bureau  showed  that  the  temperature  did  not  get  above  73 
degrees  at  any  time  during  the  22d  day  of  June,  1911,  and  that  it  was 
below  70  during  the  evening,  so  that  his  testimony  is  to  be  taken  with 
some  degree  of  allowance. 

With  the  testimony  of  the  plaintiff  as  a  foundation,  we  will  examine 
the  evidence  of  his  doctors,  and  see  how  much  of  substantial  fact  was 
before  the  jury  in  support  of  the  theory  that  the  plaintiff  was  poi- 
soned by  something  in  the  ice  cream.  The  general  contention  of  the 
plaintiff  was  that  he  was  a  victim  of  ptomaine  poisoning;  that  this 
poison  was  in  the  ice  cream,  rather  than  in  the  meat  which  he  had  eat- 
en at  an  earlier  hour  in  the  evening,  and  it  appearing  that  ptomaine 
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poison  is  to  be  found  in  meats  and  fish,  equally  with  milk  and  its  prod- 
ucts, there  was  an  effort  to  further  classify  the  poison  as  tyrotoxicon, 
which  is  claimed  to  belong  to  the  general  class  of  ptomaines,  but  to  be 
found  exclusively  in  milk  and  its  products.  It  was  conceded  by  all  of 
the  physicians,  both  for  and  against  the  plaintiff,  that  this  tjrrotoxicon 
is  a  rare  and  difficult  poison  to  discover,  that  it  is  impossible  to  discover 
without  a  bacteriological  and  chemical  analysis,  and  one  of  the  witness- 
es testified  that,  following  the  exact  formula  of  the  discoverer  of  this 
elusive  poison,  he  had  been  unable  to  isolate  the  poison,  and  the  plain- 
tiff in  this  action  is  called  upon  to  establish,  by  a  fair  preponderance 
of  evidence,  that  he  was  injured  by  reason  of  a  poison  contained  in  the 
ice  cream  which  he  purchased  of  the  defendant  under  the  warranty 
alleged. 

Eddy  S.  Haswell,  a  practicing  physician,  was  called  to  prescribe  for 
the  plaintiff  at  the  time  of  his  illness,  and  this  witness  testified  that  he 
first  saw  the  plaintiff  on  the  morning  of  June  23,  1911,  at  about  7:30, 
which  was  long  after  the  plaintiff  had  undergone  his  vomiting  and 
puling  of  the  night.  The  witness  says  that  he  foimd  plaintiff  in 
bed  with  "his  face  scanewhat  flushed,  his  temperature  103%,  a  pulse 
of  120;  his  pulse  was  weak  and  barely  perceptible  to  the  finger  at  the 
wrist."  This  witness  testified  that  the  normal  temperature  was  98%, 
and  that  the  normal  pulse  was  from  70  to  80,  showing  a  dangerous  de- 
gree of  increase  in  both,  and  he  then  describes  the  treatment,  which 
is  not  shown  to  be  different  from  that  which  would  have  been  used  in 
treating  ptomaine  poisoning  generally.  He  says  that  the  plaintiff 
stooled  while  he  was  present,  and  that  the  stool  resembled  oat  straw 
cut  into  short  bits  and  water  soaked,  but  he  made  no  chemical  or  bac- 
teriological examination  of  the  matter  to  determine  whether  it  con- 
tained poison,  and  he  says  that  he  diagnosed  the  case  from  its  his- 
tory, from  the  facts  stated,  to  him  by  Mr.  Race,  the  plaintiff,  as  be- 
ing "probably  some  form  of  food  poisoning  and,  in  the  common  sense 
used  in  the  form,  that  is  the  popular  use  of  the  word  ptomaine,  not 
technical;  so  I  diagnosed  it  as  a  case  of  ptomaine  poisoning."  The 
witness  then  follows  the  case  for  two  weeks,  during  which  time  the 
plaintiff  gradually  recovered  under  the  treatment,  and  then  describes 
a  rash  which  developed  upon  one  side  of  plaintiff's  face,  which  spread 
to  the  eye,  and  which  is  claimed  to  have  resulted  in  a  permanent  in- 
jury to  the  eye.  This  rash  appears  to  have  been  of  the  nature  of  the 
disease  popularly  known  as  shingles,  and  its  relation  to  the  alleged 
poisoning  seems  very  remote,  although  there  is  an  effort  to  trace  this  to 
the  poison.  There  is  also  some  evidence  on  the  part  of  this  witness 
that  he  discovered  a  hernia,  which  is  supposed  to  have  been  developed 
through  the  strain  of  vomiting  and  purging  incident  to  the  poisoning, 
and  the  witness  then  testifies  that  his  final  diagnosis  of  the  case,  as  he 
viewed  it  upon  the  stand,  was  that  it  was  "a  form  of  food  poisoning 
commonly  expressed,  the  common  use  of  the  word  ptomaine,  not  its 
scientific  use." 

Up  to  this  time  there  is  not  a  particle  of  evidence  of  anything  more 
than  a  diagnosis  of  an  ordinary  case  of  ptomaine  poisoning,  such  as 
might  have  resulted  as  well  from  the  meat  eaten  at  5  o'clock  as  from 
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the  ice  cream  eaten  at  10:30  or  11  o'clock  in  the  evening,  and  the  wit- 
ness is  called  upon  to  introduce  James  F.  Rooney,  a  practicing  physi- 
cian of  Albany,  who  was  called  and  consulted  by  telef^one.  Upon 
cross-examination  Dr.  Haswell  admitted  that  the  symptmns  detailed  by 
himself  might  have  been  caused  by  what  is  popularly  known  as  an 
overloaded  stomach — by  indigestion — and  that  the  principal  symptoms 
at  least  were  identical  with  various  diseases.  He  stated,  in  answer  to  a 
further  question,  that  ptomaines  exhibited  their  symptoms  in  the  pa- 
tient in  from  30  minutes  up  to  8  or  9  hours,  but  admitted  that  he  knew 
of  no  case,  and  that  he  had  read  no  authority  holding  that  the  symp- 
toms would  develop  in  any  case  in  30  minutes,  and  finally  said  that  it 
was  conceded  that  the  usual  length  of  time  was  from  2  to  6  hours ; 
that  this  was  the  average  case.  He  also  said  the  ptomaines  were  found 
in  a  large  variety  of  foods,  and  practically  admitted  that  they  were 
found  in  meats,  and,  while  reluctantly  admitting  that  their  presence 
could  not  be  determined  without  an  analysis,  he  insisted  that  the  duty 
of  a  doctor  was  to  at  once. address  himself  to  relieving  the  symptoms 
without  waiting  to  inquire  too  minutely  into  the  cause  of  the  symptoms, 
and  then,  conceding  that  he  could  not  make  an  absolutely  accurate 
diagnosis  of  a  case  of  ptomaine  poisoning  without  a  laboratory  exam- 
ination, he  said  that  he  had  made  none  in  the  case  of  the  plaintiff,  and 
that  the  cmly  opportunity  he  had  of  getting  materials  for  such  an  ex- 
amination was  on  the  occasion  of  his  first  visit,  when  the  stool  was 
already  contaminated  by  the  water  in  the  closet.  This  is  the  substance 
of  the  testimony  of  the  plaintiff's  doctor,  in  so  far  as  it  related  to  the 
question  of  the  presence  of  ptomaine  poison,  and  it  is  clear  that  it  is 
just  as  likely  that  the  poisoning  resulted  from  the  eating  of  meat  at 
5  o'clodc  as  from  the  eating  of  ice  cream  at  11  o'clock,  for  not  a  single 
fact  is  clearly  stated  which  is  not  just  as  consistent  with  the  one  theory 
as  the  other.  Concededly  the  poison  is  to  be  found  in  meat  as  well  as 
in  milk  and  its  products,  and  the  time  within  which  it  develops  symp- 
toms is  as  clearly  within  the  facts  in  reference  to  the  eating  of  the 
meat  as  in  the  eating  of  the  ice  cream.  No  one  has  pretended  that  he 
has  found  any  ptomaine  poison  either  in  the  matter  exuded  from  the 
plaintiff  or  in  the  can  from  which  the  ice  cream  was  served,  and  the 
symptoms  which  are  described  are  concededly  those  which  would  be 
common  to  any  case  of  ptomaine  poisoning  whether  arising  from  the 
eating  of  meat  or  the  consuming  of  a  milk  product. 

We  come  then  to  the  testimony  of  James  F.  Rooney,  a  practicing 
physician  of  Albany,  who  says  that  he  did  not  see  the  plaintiff  at  the 
time  of  his  alleged  poisoning ;  that  he  merely  talked  wiUi  Dr.  Haswell 
over  the  telephone,  and  advised  as  to  the  treatment  This  witness  was 
asked  a  hypothetical  question,  based  on  the  testimony  of  the  plaintiff 
and  his  physician,  as  to  what  plaintiff  suffered  from,  and  answered : 

"I  will  say  that  the  IndMdaal  In  question  suffered  from  a  form  of  food 
poisoning,  probaldy  tyrotoxicon;  and  that  his  herpes  (rash)  was  the  result 
of  a  nerroos  lesion  of  one  of  the  facial  nerves  that  has  not  Infrequently  super- 
Tened  upon  this  form  of  poisoning,  an(^  that  his  cornea  also  was  a  direct  se- 
qnence  of  bis  tadal  herpes." 

The  witness  was  then  asked  for  his  judgment,  "on  the  facts  assumed, 
ai  the  question  was  finally  corrected  and  settled,  did  he  take  such  tyro- 


Digitized  by 


Google 


202  140  NEW  YORK  8UPPLEUBNT  (Sup.  Ct. 

toxicon  into  his  system?"  He  answered:  "I  should  say  within  an 
hour  or  two  hours  of  the  time  of  the  first  appearance  of  symptoms." 
He  also  declared  that  he  would  not  say  that  so  long  a  time  as  five  or 
«ix  hours  elapsed  prior  to  the  time ;  that  is,  that  he  took  it  into  his 
system  with  the  supper  which  was  stated,  and  then  the  question  was 
reformed,  and  it,  together  with  the  answer,  is  given  as  follows : 

"In  your  Judgment  was  the  tyrotoxlcon  taken  Into  Ws  system  when  he  ate 
of  the  cream  and  strawberries  a  few  moments  before  the  sickness  snperreaed, 
or  the  steak,  potatojes,  bread  and  butter,  and  tea  that  he  ate  five  or  six  hours 
before?  A.  I  should  say  certainly  with  the  cream  which  he  is  said  to  have 
taken.  Inasmuch  as  tyrotoxicon  is  only  found  In  milk  and  its  products." 

That  is,  the  witness  testifies  first  that  the  patient  "suffered  from  a 
form  of  food  poisoning,  probably  tyrotoxicon,"  and  then  reaches  the 
conclusion  that  he  must  have  taken  this  into  his  system  from  eating  the 
■cream,  and  not  because  of  any  facts  appearing  in  the  hypothetical  ques- 
tion, but  because  "tyrotoxicon  is  only  found  in  milk  and  its  products." 
There  is  absolutely  no  evidence  in  the  case  that  the  plaintiff  suffered 
from  tyrotoxicon  poisoning,  except  the  symptoms  related  by  the  plain- 
tiff and  his  physician,  and  which  are  not  shown  to  belong  exclusively 
to  any  particular  form  of  food  poisoning,  and  the  witness  in  answer  to 
the  hypothetical  question  does  not  state  that  he  was  suffering  from 
this  exclusive  form  of  poison,  but  that  it  was  "probably  tyrotoxicon," 
and  then  reasons  from  this  premise  that  the  poisoning  must  have  re- 
sulted from  the  eating  of  the  cream,  because  it  is  only  in  milk  products 
that  this  peculiar  poison  is  found,  which  is  clearly  a  very  unsubstan- 
tisJ  foundation  for  that  burden  of  proof  which  the  plaintiff  assumed 
in  entering  upon  the  trial  of  this  action.  Not  a  single  fact  is  pointed 
out  to  differentiate  tyrotoxicon  poisoning  from  the  poisoning  which 
results  from  decomposing  beef,  and  the  weakness  of  the  evidence  is 
clearly  revealed  in  the  question  and  answer  immediately  following.  The 
witness  was  asked,  "What  is  tyrotoxicon  ?"  and  the  answer  made  was 
that  it  is  "a  poison  of  uncertain  chemical  constitution  that  was  first 
isolated  by  Vaughan,  of  Ann  Arbor,  Mich."  All  the  doctors,  as  here- 
tofore pointed  out,  agree  that  it  is  a  very  rare  and  difficult  poison  to 
locate ;  but  this  witness,  upon  a  mere  statement  of  general  symptoms, 
jumps  to  the  conclusion  that  here  is  probably  a  case  of  tyrotoxicon,  and 
upon  this  bridge  of  probabilities  walks  to  the  conclusion  that  the  plain- 
tiff must  have  taken  on  the  poison  with  the  cream  because  this  peculiar 
l)rand  of  poison  could  not  come  from  meat.  But  even  here  he  does  not 
come  up  to  the  requirements,  for,  while  he  tells  us  that  the  poison  must 
have  been  taken  in  with  the  cream  "inasmuch  as  tyrotoxicon  is  only 
found  in  milk  and  its  products,"  he  answers  a  further  question,  "It 
comes  exclusively,  do  I  understand  you  to  say,  from  milk  products?" 
by  declaring  simply  that,  "Milk  and  its  products  are  the  only  things 
in  which  it  has  thus  far  been  found." 

That  is  a  long  way  from  evidence  that  it  is  not  to  be  found  in  meats, 
in  potatoes  fried  in  lard,  in  bread  and  butter,  or  in  tea ;  it  is  simply 
a  statement  that  a  rare  and  difficult  poison  to  isolate  has  not  yet  been 
found  in  any  other  than  in  milk  products,  and,  for  all  that  we  know, 
it  may  be  f  otmd  in  any  of  the  things  which  the  plaintiff  ate  at  5  o'clock 
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in  the  afternoon.  But  the  witness  is  not  willing  to  stand  squarely  upon 
his  probability,  for,  after  giving  his  theory  of  the  manner  in  which 
tyrotoxicon  works  in  the  system,  he  is  asked  this  question : 

"Upon  the  cross-examination  of  a  medical  witness  here  the  questions  were 
put  to  him  as  to  whether  some  of  the  symptoms  exhibited  by  the  patient  were 
not  those  of  gastrlC' nicer,  acute  appendicitis,  typhoid  fever,  shingles.  Now 
sufficient  time  having  elapsed  to  demonstrate  by  the  recovery  of  the  imtlent 
that  he  did  not  have  any  of  these  diseases  which  I  tiave  named  as  being  men- 
tioned on  the  cross-examination,  does  not  that  accentuate  and  con&rm  your 
diagnosis  of  tyrotoxicon  poisoning?" 

And  the  witness  answered : 

"Why,  it  confirms  the  diagnosis  of  food  poisoning  absolutely.** 

The  examination  was  continued  farther,  but  the  witness  did  not  go 
beyond  the  point  of  claiming  that  the  diagnosis  of  food  poisoning  was 
confirmed  by  the  later  developments  in  the  plaintiff's  case,  so  that  witli 
the  exception  of  the  intrusion  of  the  probability  of  tyrotoxicon  there 
is  absolutely  no  evidence  in  the  case  which  tends  to  show  anything  more 
than  that  tihe  plaintiff  was  poisoned  by  some  kind  of  a  food  poison, 
commonly  known  as  ptomaine  poison,  and  the  conclusion  of  the  wit- 
ness that  this  poison  must  have  been  taken  in  with  the  ice  cream  is  the 
merest  guesswork,  and  has  no  foundation  better  than  exists  for  the 
conclusion  that  the  poison  was  taken  into  the  system  with  the  beef- 
steak eaten  at  5  o'clock,  and  this  is  the  gist  of  all  of  the  evidence  pro- 
duced on  the  part  of  the  plaintiff  to  show  that  he  was  poisoned  by  eat- 
ing ice  cream  at  the  defendant's  store  on  the  22d  day  of  June,  1911. 

Assuming,  without  deciding,  that  there  was  in  this  testimony  enough 
of  evidence  to  take  the  case  to  the  jury,  the  whole  of  the  force  of  the 
evidence  was  negatived  by  the  defendant's  witnesses,  all  of  whom  ap- 
pear to  be  far  better  quahfied  to  testify  upon  the  question  at  issue,  for 
they  are  men  who  have  specially  qualified  along  these  lines.  Harry 
Saul  Bernstein,  who  qualified  as  an  expert  in  bacteriological  matters, 
and  who  is  the  secretary  of  the  milk  commission  of  the  county  of  Al- 
bany, and  has  had  a  wide  experience  in  dealing  with  the  examination  of 
milic,  testified  in  behalf  of  the  defendant,  and  after  describing  the 
process  of  discovering  food  poisons  in  individuals,  and  telling  us  that 
the  diagnosis  of  ptomaine  poisoning  can  only  be  done  with  certainty 
by  an  examination  of  the  vomitus  and  the  stool  of  the  patient,  he  ex- 
plains about  tyrotoxicon  and  says  that  it  "is  an  exceedingly  rare  poison 
produced  in  milk  and  milk  products  and  produced  only  under  un- 
healthy conditions."  A  few  excerpts  from  his  direct  testimony,  in  no 
manner  weakened  by  cross-examination,  will  be  of  interest  at  this 
point    We  give  the  matter  as  it  appears  in  the  record : 

"In  the  case  of  poisoning  arising  from  the  presence  of  tyrotoxicon  In  the 
human  system,  what  would  you  say  with  regard  to  the  temperature  as  to  being 
high  or  low,  normal  or  subnormal?  A.  The  temperature,  according  to  the 
cases  reported,  has  been  subnormal  with  one  exception.  Q.  What  do  you  mean 
by  subnormal?  A.  Below  the  normal.  The  normal  is  98.6,  and  a  tempcra- 
.  ture  anything  below  that  is  subnormal.  Q.  And  one  of  the  symptoms  of  tyro- 
toxicon poisoning  is  the  subnormal  temperature?  A.  That  is  so  regarded.  Q. 
When  do  the  symptoms  of  tyrotoxicon  poLsonlng  first  begin  to  show  themselves 
after  the  food  in  which  the  tyrotoxicon  exists  has  been  taken  into  the  system, 
how  long  after?    A.  From  one  to  tea  hours.    *    *    *    Q.  Will  yoa  kindly 
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tell  the  jury  whether  nausea,  vomiting,  purging,  and  tenderness  of  the  abdo- 
men are  symptoms  of  any  kind  of  food  poisoning?  A.  Those  symptoms  occur 
in  poisoning  with  meat,  In  poisoning  with  fish.  They  may  also  occur, in  any 
number  of  diseases.  *  *  •  Q.  Assuming  that  a  man  of  about  30  years  of 
age,  of  a  good  physiqtie,  bom  and  reared  In  the  country,  on  the  22d  of  June, 
1911,  with  a  temperature  ranging  from  56  to  73  in  the  24  hours,  at  6  o'clock 
in  the  afternoon  partook  of  a  meal  consisting  of  a  small  beefsteak,  potatoes 
fried  in  lard,  bread  and  butter,  tea  without  either  milk  or  sugar,  and  from 
five  to  six  hours  afterwards  ate  half  a  dish  of  ice  cream  with  fresh  strawber- 
ries and  the  juice  thereof  poured  over  It,  and  immediately  after  eating  the 
Ice  cream,  or  so  immediately  after  as  to  be  bat  a  few  minutes,  was  taken  with 
nausea,  and  within  45  minutes  with  violent  vomiting  and  severe  pains  in  the 
abdomen,  and  diarrhoea,  would  In  your  opinion  those  symptoms  be  caused  by 
food  poisoning  In  a  meal  partaken  at  5  o'clock,  or  In  the  ice  cream  consumed 
five  or  six  hours  later?  A.  Those  symptoms  would  arise  from  the  meal  par- 
taken at  6  o'clock,  or  prior  to  that.  Q.  And  what  would  you  say  would  be 
the  character  of  the  poison  that  produced  those  symptoms,  the  ptomaine,  the 
tyrotoxlcon — I  use  ptomaine  in  the  popular  sense,  I  know  you  have  given 
tyrotoxlcon  as  a  subdivision  of  ptomaine — but  would  It  in  your  opinion  be  a 
result  of  tyrotoxlcon  poisoning?  A.  No,  It  would  not  be  the  result  of  tyro- 
toxlcon poisoning.  Q.  But  would  be  the  result  of  what  kind  of  poison  In  your 
opinion,  some  kind  of  food  poison?  A.  It  would  be  the  result  of  some  kind 
of  food  poison ;  it  is  difilcult  to  state  what  kind.  Q.  Could  it  be  determined 
without  analyEds,  bacteriological  and  chemical.  In  your  opinion?  A.  It  could 
not  be." 

This  witness  testified  that  ice  cream  manufactured  and  served  in  the 
manner  testified  to  by  the  defendant  and  his  witnesses  would  not  prob- 
ably take  on  tyrotoxicon  poison;  that  it  would  be  almost  impossible. 
An  elaborate  cross-examination  did  not  weaken  this  testimony  in 
any  degree,  and  being  asked  the  question,  "Are  the  symptoms  that  at- 
tach to  poison  from  eating  a  steak  the  same  as  those  that  attach  to 
taking  tyrotoxicon,"  the  witness  answered:  "The  S)rmpt<Mns  are  al- 
most identical.  The  only  difference  comes  on  in  the  intensity  of  the 
S3fmptoms." 

Ralph  E.  Myers,  who  qualified  as  a  physiological  chemist,  testified 
that  "we  can  say,  generaly  speaking,  that  ptomaine  poisons  from  meat, 
from  ice  cream,  from  cheese,  and  perhaps  some  other  things,  would  give 
about  the  same  train  of  symptoms,"  and  that  meats  were  more  like- 
ly to  contain  ptomaines  than  milk,  and  generally  his  testimony  was 
in  harmony  with  that  of  the  preceding  witness,  and  it  stood  the  test  of 
cross-examination  equally  well.  He  was  followed  by  Andrew  Mac- 
Farlane,  M.  D.,  whose  qualifications  were  conceded  bv  the  plaintiff, 
and  who,  in  addition  to  his  general  practice,  had  specialized  upon  bac- 
teriology and  chemistry.  Dr.  MacFarlane  testified  that  meat  contain- 
ing poisonous  ptomaines  when  taken  into  the  stomach  began  to  show 
effects  in  from  5  to  6  hours  and  for  indefinite  times  up  to  24  or  36 
hours,  so  that  it  appears,  from  undisputed  testimony  of  a  competent  au- 
thority, that  the  poison  which  the  plaintiff  took  into  his  system  might 
have  been  there  not  only  from  the  time  of  taking  the  meal  at  5  o'clock, 
but  for  a  day  or  more  previous  to  the  time  that  the  symptoms  devel- 
oped, and  the  same  witness,  answering  a  question  based  on  the  symp- 
toms narrated  by  the  witnesses,  says  that: 

"All  of  those  symptoms  could  not  be  produced  by  tyrotoxicon  poisoning  of 
the  ice  cream  which  he  took  directly  before  the  symptoms  appeared." 
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And  later  he  declared  positively  that  they  could  not  be  produced  by 
the  ice  cream. 

It  would  be  tedious  and  unprofitable  to  follow  these  witnesses  in  de- 
tail, but  enough  has  been  pointed  out  to  show  that  opposed  to  the  tes- 
timony of  one  physician,  who  bases  his  conclusion  upon  his  assumption 
that  the  plaintiff  was  poisoned  by  tyrotoxicon,  is  the  testimony  of  three 
men  fully  qualified  to  speak,  and  they  concur  in  the  essential  matters 
involved  in  the  case,  and  they  are  entirely  uncontradicted  in  the  most 
essential  points.  Givin^^  the  plaintiff  the  benefit  of  the  assumption  that 
there  was  evidence  entitling  him  to  go  to  the  jury  at  the  close  of  his 
case,  we  are  fully  persuaded  that  the  verdict  is  not  supported  by  the 
weight  of  evidence,  and  that  it  ought  not  to  stand.  The  evidence  is 
far  stronger  that  the  plaintiff  took  the  poison  into  his  system  at  his  even- 
ing meal  than  that  he  was  wronged  by  the  defendant  in  selling  him  a 
dish  of  ice  cream,  and  the  burden  was  upon  the  plaintiff  to  establish  that 
he  received  the  poison  from  the  defendant,  and  not  from  any  other 
source.  This  he  has  clearly  failed  to  do.  The  only  affirmative  evidence 
is  that  furnished  by  the  plaintiff  that  he  ate  the  ice  cream,  and  by  his 
physician  that  certain  symptoms  developed.  But  the  plaintiff  also  tes- 
tified that  he  ate  beefsteak  at  5  o'clock  in  the  afternoon,  ai^d  the  over- 
whelming weight  of  evidence  is  that  meat  is  equally  liable  to  produce 
the  exact  symptoms  detailed  by  the  plaintiff  and  his  witnesses,  and 
within  the  time  which  had  elapsed  between  the  taking  of  the  food  and 
the  occurrence  of  the  symptoms.  Besides  this,  the  evidence  is  undis- 
puted that  the  symptoms  from  ptomaine  poisoning  might  develop  at 
any  time  within  36  hours  of  the  taking  in  of  food,  and  that  the  ques- 
tion of  what  kind  of  poisoning  resulted  could  not  be  determined  with- 
out an  analysis,  based  upon  actual  examination  of  the  excretions.  In 
other  words,  we  are  asked  to  hold  that  a  mere  diagnosis  of  a  compara- 
tively unknown  physician  is  to  take  the  place  of  evidence,  and  that 
the  defendant  is  to  be  charged  with  responsibility  for  the  plaintiff's 
misfortunes  without  a  particle  of  evidence  to  show  that  he  was  in 
any  manner  liable  for  the  presence  of  poison  in  the  plaintiff's  stomach 
and  bowels.  We  might,  with  the  jury,  guess  that  he  took  in  the  poison 
with  the  ice  cream ;  but  it  would  be  merely  a  guess,  unsupported  by  any 
tangible  evidence,  and  contrary  to  the  weight  of  evidence  appearing 
in  the  record. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event 
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KEANE  V.  SEA  BEACH  RT.  CO. 

(Supreme  Court,  Appellate  DlTlslon,  Second  Department    Mardi  6,  1914.) 

L  BfASTEB  AWD  Sebvant  (|  278*) — ^Action  fob  Injubies — Sueficienct  op  Evi- 
dence. 

Evidence,  In  a  motorman's  action  for  injuries  from  collision  with  a  train 
of  work  cars,  held  not  to  sustain  a  finding  of  negligence,  in  that  the  brakes 
on  plaintiff's  car  were  defectlTe. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  §§  054, 
9!»-988,  960-969,  971,  972,  977;   Dec.  Dig.  f  278.*] 
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2.  Mastsb  and  Sebtart  (f  182*) — Vice  Pbincifai. 

The  direction  and  control  contemplated  by  Railroad  Law  (Consol.  Laws, 
a  49)  §  64  (42a),  providing  that  railroad  employes  Intrusted  with  the  au- 
thority of  superintendence,  control,  or  command  of  other  employes,  or 
with  authority  to  fllrect  or  control  any  other  employe  in  the  performance 
of  such  employe's  duty,  are  vice  principals,  must  emanate  from  superior 
authority. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  11  371, 
372;  Dec.  Dig.  J  182.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Dennis  Keane  against  the  Sea  Beach  Railway  Company. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

D.  A.  Marsh,  of  Brooklyn,  for  appellant. 

Don  R.  Almy,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  This  is  a  common-law  action  for  negligence  brought 
by  servant  against  master.  The  servant  was  injured  when  a  car  of 
which  he  was  the  motorman  came  into  collision  with  a  train  of  the  de- 
fendant's work  cars.  A  moment  before  collision  the  car  had  been 
driven  by  Walden,  a  novice  then  under  instruction  by  the  plaintiff. 
But  when  collision  seemed  imminent,  the  plaintiff  thrust  Walden  aside 
and  took  control.  The  learned  court  submitted  "two  specific  claims" 
of  negligence  to  the  jury.  The  first  was  as  to  the  alleged  defective 
brakes  of  the  car,  and  the  second  as  to  the  negligence  of  the  defendant 
in  management  of  the  train. 

[1]  As  the  verdict  for  the  plaintiff  was  general,  we  cannot  deter- 
mine the  ground  of  liability  found  by  the  jury.  I  think  that  the  judg- 
ment cannot  be  affirmed  because  a  casting  of  liability  upon  the  "first 
specific  claim"  of  negligence  would  be  against  the  weight  of  the  evi- 
dence. 

The  accident  occurred  about  3:45  p.  m.  of  September  1,  1911.  The 
plaintiff  testifies  that  the  brakes  were  defective  so  that  both  a  longer 
time  and  a  greater  distance  were  required  to  stop  the  car.  He  does 
not  specify  any  particular  defect.  He  testifies  that  on  the  day  of  the 
accident  he  told  the  defendant's  starter,  Leckie,  of  this  defect.  But 
that  testimony  is  without  corroboration  save  that  Walden  testifies  that 
he  heard  some  conversation,  which  he  could  not  recall  save  that  the 
starter  asked  the  plaintiff  to  make  up  lost  time,  and  the  plaintiff  an- 
swered that  he  could  not  do  so  with  that  car,  but  Walden  could  not 
remember  whkt  reason  was  given  by  the  plaintiff  for  his  inability.  For 
the  defendant,  Leckie,  the  starter,  testifies  that  there  was  a  conversa- 
tion relating  exclusively  to  the  fact  that  the  plaintiff  was  behind  time^ 
that  plaintiff  attributed  the  fault  to  the  heavy  travel,  and  that  no  men- 
tion was  made  of  any  defect.  The  plaintiff  testifies  on  his  direct  ex- 
amination that  in  this  same  conversation  complaint  had  been  made  as 
to  his  delay.  Thus  plaintiff',  his  witness  Walden,  and  Leckie,  all 
agree  that  a  subject  of  the  conversation  was  the  delay;  but  the  plain- 

*For  other  cases  see  same  topic  ft  !  itumbxs  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes* 
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tiff  alone  says  that  during  that  conversation  he  complained  of  the  de- 
fective brakes,  for  Leckie  denies  this  feature  and  Walden  cannot  recall 
it.  The  defendant's  mileage  computer,  who  made  his  report  from  the 
cards  of  the  conductor,  testified  that  run  No.  2  had  the  car  on  the 
morning  of  September  1,  1911,  also  on  the  afternoon,  and  that  no  one 
else  had  it  on  that  day.  The  defendant's  dispatcher,  testifying  from 
his  records,  shows  that  the  plaintiff  had  run  No.  2  on  September  1, 
1911,  from  6:38  to  7:40,  and  from  12:50  to  4:10  morning  and  after- 
noon. The  said  mileage  computer  testified  that  this  motorman  made 
nine  trips  in  the  morning  and  six  trips  in  the  afternoon  and  was  "pulled 
in"  by  a  wrecking  crew.  These  two  witnesses  were  not  cross-exam- 
ined, nor  was  their  testimony  attacked.  Moreover,  the  plaintiff  testi- 
fies that  the  brakes  he  had  on  the  car  in  the  morning  worked  properly, 
but  whether  it  was  this  car  or  not  he  could  not  state,  although  he  after- 
wards says  that  he  changed  cars  on  account  of  a  defective  spring  in 
the  trolley  pole.  It  was  also  testified  that  examination  after  the  ac- 
cident revealed  that  the  brakes  were  in  good  condition,  except  that 
incident  to  the  collision  the  brake  rod  was  broken.  The  plaintiff  in 
describing  the  accident  says  that  he  was  75  feet  away  when  the  col- 
liding tram  started  to  back ;  that  he  was  running  at  the  rate  of  10  or 
12  miles  an  hour ;  that  he  pushed  the  novice  aside  from  working  the 
car,  seized  the  handles,  and  did  all  he  could  to  stop  his  car,  but  before 
he  could  get  into  position  to  do  anything  his  car  had  gone  40  feet  at 
least,  and  when  he  hit  the  other  train  he  was  almost  stopped.  Thus, 
even  with  these  brakes,  he  almost  stopped  this  car  traveling  at  the 
rate  of  10  or  12  miles  an  hour  iii  a  distance  of  less  than  40  feet. 

[2]  I  shall  not  discuss  the  evidence  as  to  the  "second  specific  claim" 
of  negligence,  save  one  feature.  It  is  dear  that  the  train  was  backed 
down  after  its  motorman  or  engineer  received  a  signal  from  the  de- 
fendant's employe  Rooney.  The  plaintiff  contends  that  Rooney  was 
a  vice  principal  within  the  purview  of  section  (42a)  64  of  the  Railroad 
Law  (Consol.  Laws,  c.  49)  and  the  defendant  insists  that  Rooney  was  a 
fellow  servant.  The  contention  arises  upon  the  indefinite  proof  as  to 
the  statue  of  Rooney  and  as  to  what  capacity  he  was  acting  in  at  the 
time  of  his  signal.  Rooney  was  on  the  train,  left  it  after  it  had  been 
stopped,  and  went  ahead  to  view  the  way.  He  testifies  that  he  was  a 
switchman  and  went  to  protect  the  switches,  and  again  that  he  was  the 
acting  conductor,  the  flagman,  the  brakeman,  and  the  switchman ;  but 
that  there  was  another  switctmian,  and  two  flagmen,  on  the  train.  As 
the  engineer  or  motorman  was  backing  his  train,  he  could  not  see  for 
himself  whether  he  should  continue  his  way.  The  question,  then,  is 
whether  the  engineer  or  motorman,  when  he  acted  upon  the  signal 
from  Rooney,  was  obedient  to  a  superior  or  merely  relied,  on  account 
of  his  inability  to  see  for  himself,  upon  the  aid  of  an  inferior.  For  the 
direction  and  control  expressed  in  the  statute  refers  to  emanation  from 
superior  authority.  Hallock  v.  New  York,  O.  &  W.  R.  Co.,  197  N. 
Y.450,90N.  E.  1124. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  must  be 
granted ;  costs  to  abide  the  event.   All  concur. 
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WILLSON  T.  NEW  TORK  CENT,  ft  H.  B.  R.  CO. 
(Supreme  Court,  Special  Term,  New  Tork  County.   April  IT,  1913.) 

1.  Bailboads  (§  222*>— NuiBAKCK — Coupi.AiKrT — Dakaokb  Reoovebable. 

Where,  la  an  action  for  damages  to  plalntllTa  property  from  nuisances 
arising  from  the  operation  of  a  railroad,  there  was  no  allegation  In  the 
complaint  that  the  nuisances  were  the  result  of  negligent,  unskillful,  or 
Improper  operatton,  plaintiff  could  only  recover  damages  resulting  from 
unlawful  operation  of  the  railroad. 

[Ed.  Note.— Vor  other  cases,  see  Railroads,  Cent  Dig.  ii  720-724 ;  Dec 
Dig.  {  222.*] 

2.  Railboads  (I  222*) — Opxbatioit  or  Road— Action  iob  Dakagxs — ^LocAnoir 

or  Railboad — SumcixRCT  or  Bvidbiicb. 

ETidence,  In  a  property  owner's  action  for  damages  from  nuisances  aris- 
ing from  the  operation  of  a  railroad,  held  to  show  that  the  railroad  was 
not  laid  out  and  operated  on  park  land,  as  alleged  by  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Cent  Dig.  H  720-724;  Dec. 
Dig.  i  222.*] 

3.  Railboads  Q  222*) — ^Location  of  Tback — PBxauicPTioir. 

Where,  in  a  property  owner's  action  for  injunction  and  damages  from 
nuisances  arising  from  the  operation  of  a  railroad  on  nearby  premises,  it 
is  shown  that  authority  to  place  tracks  on  a  particular  location  in  a  city 
was  granted,  and  that  tracks  have  been  located  for  over  60  years  under 
such  grant  without  any  question  being  raised  by  the  municipality  aa  to 
the  correctness  of  the  location,  it  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  tracks  are  located  on  the  place  of  the  author- 
ized location. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  ||  720-724 ;  Dea 
Dig.  S  222.*] 

i.  Railboads  ({  222*)— Iitjubt  trov  Opebatioit — ^ABirrnNO  Owiteb. 

Where,  in  an  action  for  injunction  and  damages  to  property  from  nol- 
aances  arising  from  the  operation  of  a  railroad  on  nearby  premises.  It  ap- 
peared that  plaintUTs  land  was  about  400  feet  from  defendant's  track  and 
separated  therefrom  by  a  driveway  and  park  land,  he  was  not  entitled  to 
the  rights  of  an  abutting  owner. 

[Ed.  Note.— For  other  cases,  .see  Railroads,  Cent  Dig.  |{  720-724;  Dec. 
Dig.  }  222.*] 

6.  Railboads  <{  222*)— Injubt  rttou  Opbbation — Bubden  of  Pboof. 

Where,  in  a  property  owner's  action  for  injunction  and  damages  from 
nuisances  arising  &:om  the  operation  of  a  railroad,  it  is  shown  that  though 
plaintiff  Is  not  an  abutting  owner,  his  premises  are  injured  by  noises, 
smoke,  soot  and  odors  arising  as  claimed,  the  burden  is  on  defendant  to 
prove  its  authority  to-  commit  the  nuisances  complained  of  and  to  show 
that  its  authority  was  not  exceeded. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  i{  720-724 ;  Dec. 
Dig.  {  222.*] 

8.  Railboads  (|  18*) — ^Fbarcbise — ^Rioht  to  Attack — Action  fob  Nuisance. 
The  validity  of  the  franchise  under  which  a  railroad  company  Is  op- 
erating can  be  attacked  only  in  a  proper  proceeding  by  the  state  and  nut 
In  a  property  owner's  action  for  Injunction  and  damages  from  nuisances 
arising  from  the  operation  of  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  U  39-44;  Dec. 
Dig.  S  18.*] 

*For  otber  cases  im  lama  toplo  &  i  truuBSB  In  Dec.  A  Am.  Dlgi.  U07  to  date,  4  Rep'r  Index** 
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7.  Bailboads  (f  222*) — Ofebatioh  xtndkb  Fbanchise — Liabiutt  to  Land- 

OWNEB. 

Where  a  railroad  company  has  been  authorized  by  Its  franchise  to  run 
a  road  through  a  given  locality  and  has  acquired  private  property  over 
which  It  Is  authorized  to  run,  It  is  not  responsible  to  the  owners  of  neigh- 
boring property  for  merely  consequential  damages  necessarily  incident 
to  tlie  operation  of  Its  trains. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  ||  720-724;  Dec. 
Dig.  i  222*1 

8.  Railboads  ({  222*) — Opkbatioit  xtndeb  Fbanchise — Liabiutt  to  Land- 

OWNEB. 

That  a  railroad  company  is  operating  on  Its  own  property  under  a  fran- 
chise does  not  relieve  it  from  liability  to  the  owner  of  neighboring  prop- 
erty for  nuisances  arising  from  the  burning  of  soft  coal  and  the  storing 
of  offensive  live  stock  in  the  vicinity  of  a  select  residential  portion  of  a 
dty,  where  the  burning  of  such  coal  is  not  necessary,  and  the  company  has 
not  been  authorized  by  the  Legislature  to  construct  a  siding  at  that  par- 
ticular place  upon  payment  of  compensation  to  the  owners  of  neighboring 
property. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent.  Dig.  If  720-724;  Dec 
Dig.  §  222.*] 

9.  Railboads  (g  222*) — iNJimixs  fbou  Opebatiozt  of  Railboad — Liability  to 

Landowjteb — Defense. 

In  a  property  owner's  action  for  injunction  and  damages  from  nui- 
sances arising  from  the  operation  of  a  railroad  on  nearby  premises,  the 
fact  that  pkUntlfTs  property  was  owned  by  the  grantor  of  defendant's 
right  of  way  at  the  time  of  the  grant  was  no  defense  for  acts  which  could 
not  have  been  reasonably  within  the  contemplation  of  the  parties  at  such 
time. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  {{  720-724 ;  Dec. 
Dig.  I  222.*] 

10.  LnnrATiON  of  Actions  (8  M*) — Oontinuino  Nuisance — Opebation  of 

Railboad. 

A  continuing  nuisance  arising  from  the  operation  of  a  railroad  in  an 
improper  manner,  so  as  to  cause  injury  to  neighboring  property,  is  not 
barred  by  the  statute  of  limitations  until  the  statutory  period  has  run 
from  the  date  of  its  last  repetition. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  IS 
299-306 ;   Dec.  Dig.  {  55.*] 

U.  Railboads  (|  222*) — iNjmiEs  fboic  Opebation — Damages. 

Where,  in  a  property  owner's  action  for  injunction  and  damages  to 
vacant  property  from  nuisances  arising  from  the  operation  of  a  railroad 
on  nearby  premises,  it  appeared  that  no  permanent  injury  was  done  to  his 
freehold,  and  there  was  no  evidence  from  which  any  actual  damage  for 
which  recovery  could  be  had  could  be  estimated,  be  was  entitled  to  merely 
nominal  damages  in  connection  with  an  allowance  of  the  injunction. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  720-724 ;  Dec. 
Dig.  S  222.*] 

Action  by  George  L.  Willson  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company  for  injunction  and  damages.  Ordered 
that  injunction  be  allowed  and  that  plaintiff  recover  nominal  damages. 

Clarence  J.  Shearn  and  J.  Bleecker  Miller,  both  of  New  York  City, 
for  plaintiff. 

Alex.  S.  Lyman,  of  New  York  City  (Robert  A.  Kutschback  and 
George  H.  Walker,  both  of  New  York  City,  of  counsel),  for  defendant. 

'For  otber  casM  see  same  topic  ft  t  nvmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezen 
146N.Y.S.— 14 
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» 

PAGE,  J.  This  action  is  brought  by  the  owner  of  a  parcel  of  vacant 
unimproved  land  situated  at  the  corner  of  Riverside  Drive  and  105th 
street  in  the  city  of  New  York,  to  enjoin  the  New  York  Central  & 
Hudson  River  Railroad  Company  from  maintaining  and  operating  its 
railroad  in  front  of  plaintiff's  premises,  and  in  Riverside  Park,  and 
compelling  it  to  remove  its  tracks,  and  for  past  damages.  The  grounds 
of  action  set  forth  in  the  complaint  are  briefly :  That  immediately  op- 
posite said  premises  is  a  public  park  known  as  Riverside  Park,  extend- 
ing from  the  westerly  side  of  Riverside  Drive  to  the  Hudson  river,  and 
which  is  held  in  trust  by  the  city  of  New  York  for  the  benefit  of  the 
public  for  the  ordinary  uses  of  a  public  park  and  for  no  other  purpose 
whatever ;  that  the  defendant  without  any  authority  or  right  has  enter- 
ed into  and  upon  said  public  park  and  taken  possession  thereof,  and 
constructed  thereon  in  front  of  the  plaintiff's  premises  and  for  a  long 
distance  to  the  north  and  south  thereof  a  railroad,  and  has  been  and 
still  is  operating  the  said  railroad  in  the  said  park  by  cars  and  trains 
drawn  by  steam  engines  on  such  railroad  day  and  night  without  the 
consent  or  authority  of  the  plaintiff  or  his  grantors  and  against  plain- 
tiff's right  to  the  use  and  enjoyment  of  the  aforesaid  premises ;  that 
the  railroad  operated  by  the  defendant  in  said  public  park  consists  of 
four  tracks  from  Seventy-Second  street  to  Ninety-Sixth  street,  three 
tracks  to  Ninety-Eighth  street,  four  tracks  to  107th  street,  three  tracks 
to  108th  street,  and  four  tracks  to  123d  street ;  that  not  only  does  the 
defendant  operate  trains  on  said  tracks,  but  uses  a  portion  of  same  for 
storage  of  cars  and  allows  long  trains  of  cars  loaded  with  live  stock  to 
stand  upon  said  tracks,  as  a  consequence  of  which  the  atmosphere 
along  said  Riverside  Drive  is  polluted  with  a  foul  stench  from  said 
cars  and  annoying  and  disturbing  noises  are  made  by  the  animals ;  that 
the  operation  of  both  passenger,  freight,  and  switching  trains  is  accom- 
panied by  annoying  and  disturbing  noises,  consisting  of  the  constant 
blowing  of  steam  whistles,  ringing  of  bells,  and  other  noises  incident 
to  the  operation  of  steam  railroad  trains,  which  noises  penetrate  to  the 
neighborhood  of  plaintiff's  premises  and  make  repose  and  rest  impos- 
sible ;  that  the  steam  engines  operating  said  trains  emit  ashes,  cinders, 
oil,  water,  and  other  substances  upon  said  park  in  front  of  plaintiff's 
premises,  and  obnoxious  gases,  smoke,  and  cinders  have  been  and  con- 
stantly are  emitted  by  said  steam  engines  into  said  park  and  have  and 
constantly  do  penetrate  into  plaintiff's  premises ;  that  by  reason  of  the 
foregoing  the  plaintiff  has  been  deprived  of  the  enjoyment  of  the  use 
and  occupation  of  his  premises,  and  plaintiff's  passage  along  and 
through  and  his  enjoyment  of  the  said  park  has  been  and  is  interrupt- 
ed; that  access  to  the  Hudson  river  forming  the  westerly  boundary 
of  said  park  was  been  and  is  greatly  impeded ;  that  the  value  of  plain- 
tiff's property  and  the  rental  value  thereof  has  been  gr^tly  depreciat- 
ed ;  that  no  proceedings  were  ever  taken  by  the  defendant  to  condemn 
the  interest  of  this  plaintiff  or  his  grantors  in  said  premises  and  park, 
or  to  compensate  the  plaintiff  or  his  grantors  for  the  property  taken 
and  injured  by  the  construction  of  such  railroad,  or  to  acquire  any 
interest  or  right  in  said  park ;  that  these  injuries  are  continuous  and  of 
a  permanent  nature. 
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The  answer  is  a  denial  of  most  of  the  allegations  of  the  complaint 
admitting  that  the  defendant  operates  a  railroad,  part  of  which  extends 
from  Seventy-Second  street  to  123d  street,  but  denies  that  the  railroad 
is  laid  and  copstructed  upon  or  through  park  lands,  but  that  it  is  laid 
on  lands  of  which  the  defendant  is  and  at  all  times  mentioned  in  the 
complaint  was  the  owner.  That  said  railroad  consists  of  two  main 
tracks,  and  a  siding  extMiding  from  Seventy-Second  to  123d  street, 
with  other  sidings  extending,  respectively,  from  Seventy-Second  to 
Ninety-Fifth,  from  Ninety-Seventh  to  107th  street,  and  from  108th  to 
123d  street  For  separate  defenses  the  defendant  allies:  (1)  Its  in- 
corporation and  grant  or  license  from  the  state  to  operate  said  rail- 
road as  a  common  carrier,  and  that  the  track  and  sidings  are  neces- 
sary for  the  proper  maintenance,  operation,  and  use  of  the  railroads 
of  the  said  defendant,  and  that  all  land,  tracks,  locomotives,  and 
cars  used  thereon  are  maintained,  used,  and  operated  pursuant  to 
lawful  authority  and  that  the  operation  of  the  said  railroad  is  nec- 
essarily attended  with  noise  and  with  the  emission  of  smoke,  steam, 
vapor,  and  dust  which  are  unavoidable  from  the  proper  management, 
maintenance,  and  operation  of  the  railroad.  (2)  A  grant  of  a  right 
to  the  right  of  way  of  that  portion  thereof  in  front  of  plaintiff's 
premises  from  William  B.  Moffatt,  who  at  the  time  of  the  said  grant 
was  the  owner  in  fee  of  a  tract  of  land,  including  with  that  portion 
granted  to  defendant,  the  plaintiff's  premises.  (3)  Possession  and  use 
of  the  property  for  a  railroad  and  tiie  operation  thereof  with  the  at- 
tendant noise,  smoke,  steam,  vapor,  and  dust  for  more  than  20  years 
last  past,  and  the  continuance  for  that  period  has  given  a  right  by 
prescription  to  the  continuance  thereof.  (4)  Statute  of  limitations.  (5) 
That  such  use  and  occupation  of  the  said  lands  by  the  defendant  had 
been  open  and  notorious  and  was  well  known  to  the  plaintiff  at  the 
time  he  purchased  the  premises  described  in  the  complaint  and  has  been 
acquiesced  in  by  the  plaintiff  without  objection  until  he  brought  this 
action.    (6)  That  the  plaintiff  has  an  adequate  remedy  at  law. 

[1  ]  It  will  be  noticed  that  there  is  no  allegation  in  the  complaint  that 
the  nuisances  complained,  of  were  the  result  of  negligent,  unskillful,  or 
improper  operation  of  the  railroad  by  the  defendant.  I  therefore  ruled 
upon  the  trial  that  the  plaintiff  by  his  complaint  had  limited  himself 
to  the  recovery  of  damages  resulting  from  the  unlawful  operation  of 
the  railroad.  Although  the  plaintiff  does  not  acquiesce  in  the  correct- 
ness of  this  ruling,  on  mature  reflection  I  believe  the  same  to  have  been 
sound  and  shall  adhere  to  it. 

[2]  The  plaintiff's  allegation  that  the  road  of  the  defendant  was 
laid  out  and  operated  upon  park  land  was  not  borne  out  by  the  proof. 
The  Hudson  River  Railroad  Company  was  incorporated  under  chapter 
216  of  the  Laws  of  1846,  and  was  authorized  to  construct'  a  single, 
double,  or  treble  track  railroad  between  the  cities  of  Albany  and  New 
York.  The  directors  of  such  corporation  were  authorized  to  locate 
their  railroad  on  any  of  the  streets  or  avenues  of  the  city  of  New  York 
westerly  of  and  including  Eighth  avenue  and  on  or  westerly  of  Hud- 
son street,  provided  the  assent  of  the  corporation  of  the  city  be  first 
obtained  to  such  location,  and  they  were  also  authorized  to  make  sur- 


Digitized  by 


Google 


212  146  NEW  TORE  SUPPLEMENT  (Sup.  Ct. 

vefys  and  maps,  which  were  to  be  certified  to  and  filed  by  them  in  the 
office  of  the  register  of  the  county  of  New  York,  designating  the  lo- 
cation of  the  tracks  that  they  deemed  most  advantageous.  Such  loca- 
tion maps  were  filed,  as  required  by  statute.  By  or£nai)ce  of  the  city, 
approved  by  the  mayor  on  May  6,  1847,  permission  was  granted  to  the 
Hudson  River  Railroad  Company  to  construct  a  double  track  with 
suitable  turnouts  along  the  line  of  the  Hudson  river  from  Spuyten 
Du)rvil  creek  to  near  Sixty-Eighth  street,  occupying  so  much  of  the 
Twelfth  avenue  as  lies  along  the  shore,  and  thence  on  streets  and  ave- 
nues not  involved  in  this  action.  The  railroad  was  built  and  has  occu- 
pied the  lands  upon  which  it  is  now  constructed  for  more  than  50  years. 
[3]  The  plaintiff  claims  that  the  defendant  has  not  shown  that  the 
present  location  of  the  tracks  coincides  with  those  located  on  the  map 
filed  with  the  register  in  1847.  Where,  however,  authority  to  place 
tracks  on  a  particular  location  was  granted  and  tracks  have  been  located 
for  over  50  years  under  authority  of  such  grant,  without  question  be- 
ing raised  by  the  municipality  of  the  correctness  of  the  location,  the 
court  will  presume,  in  the  absence  of  proof  to  the  contrary,  that  the 
tracks  as  now  existing  are  upon  the  place  of  the  authorized  location. 
The  first  legislation  providing  for  .the  creation  and  maintenance  of 
Riverside  Park  is  chapter  697  of  the  Laws  of  1867.  Under  this  act  a 
map  was  filed  in  the  office  of  the  then  street  commissioner,  since  trans- 
ferred to  and  remaining  on  file  in  the  office  of  the  president  of  the 
borough  of  Manhattan  which  shows,  as  to  the  portion  material  to  this 
case,  the  easterly  line  of  Riverside  Drive  as  parallel  to  and  400  feet 
westerly  of  the  westerly  line  of  Eleventh  avenue.  Riverside  Drive  is 
100  feet  .wide.  Immediately  west  of  that  is  the  "public  square,"  now 
Riverside  Park,  of  the  width,  opposite  105th  street,  of  300  feet.  West- 
erly of  the  park  is  shown  Twelfth  avenue,  100  feet  in  width,  and  the 
bulkhead  line,  100  feet  westerly  of  the  westerly  line  of  Twelfth  avenue. 
Condemnation  proceedings  were  had  and  the  land  acquired  for  River- 
side Park,  the  westerly  line  of  which  was  the  easterly  line  of  Twelfth 
avenue.  Concededly  me  tracks  of  the  company  were  not  at  this  time 
east  of  Twelfth  avenue,  as  shown  on  said  map,  nor  were  the  defend- 
ant's rights  condemned  and  taken  for  park  purposes  in  this  proceeding. 
The  next  legislation  affecting  the  park  was  chapter  496  of  the  Laws  of 
1885,  entitled  an  act  to  define,  lay  out  and  establish  the  boundaries  and 
lines  of  Riverside  Park  and  Twelfth  avenue,  between  Seve.ity-Ninth 
and  129th  streets,  in  the  city  of  New  York,  wherein  it  is  provided  that : 

"The  permanent  westerly  boundary  of  Blverslde  Park  [between  the  points 
above  designated]  shall  be  the  line  designated  upon  the  map  or  plan  of  the 
route  or  roadway  of  the  Hudson  River  Railroad  Company  filed  on  or  about  the 
7th  day  of  September,  1847,  in  the  office  of  the  register  of  the  city  and  county 
of  Nevr  Tork  as  the  easterly  line  or  side  of  said  route  or  roadway.  •  •  • 
The  permanent  westerly  boundary  of  Twelfth  avenue  •  •  •  shall  here- 
after be  a  line  drawn  parallel  with  but  distant  seventy-flve  feet  westerly  from 
the  westerly  line  of  said  railway,  route  or  roadway  laid  out  as  aforesaid,  and 
all  other  lands  between  the  westerly  line  of  the  said  railway,  route  or  road- 
way and  the  line  hereby  established  as  the  westerly  boundary  of  said  avenue 
Is  hereby  declared  to  be  a  public  street  or  avenue  (and  to  be  known  as  Twelfth 
avenue)." 
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The  corporation  counsel  is  authorized  to  bring  condemnation  pro- 
ceedings to  carry  out  the  provisions  of  this  act,  but  it  is  expressly  pro- 
vided that : 

"Nothing  herein  contained  shall  aiCect  the  rights  and  franchises  of  the  New 
York  Central  &  Hudson  River  Railroad  Company." 

The  next  legislation  was  chapter  152  of  the  Laws  of  1894,  entitled 
an  act  providing  for  the  improvement  of  the  lands  and  waterfront  ad- 
jacent to  Riverside  Park,  in  the  city  of  New  York,  by  extending  and 
improving  said  park  and  regulating  the  use  of  said  lands  and  water- 
fronts, in  which  it  is  provided : 

"All  those  pieces  or  parcels  of  land,  including  land  under  water  and  upland 
fronting  uix>n  Riverside  Park,  in  the  city  of  New  Tork,  bounded  southerly  by 
the  southerly  side  of  Seveaty-Second  street  if  extended  westerly;  northerly 
by  the  southerly  side  of  One  Hundred  and  Twenty-Ninth  street  If  extended 
westerly ;  easterly  by  the  westerly  line  of  the  route  or  roadway  of  the  Hudson 
River  Railroad  Company  as  laid  down  upon  the  map  of  said  route  or  roadway 
filed  in  the  oCBce  of  the  register  of  the  city  and  county  of  New  York  on  or 
about  the  2d  day  of  September,  1847;  and  westerly  by  the  bulkhead  line  of 
the  Hudson  river  •  •  •  are  hereby  laid  out,  appropriated  and  set  apart 
for  the  public  uses  following." 

The  effect  of  this  legislation  was  to  enlarge  Riverside  Park  by  estab- 
lishing a  new  portion  thereof  westerly  of  the  railroad  and  extending 
to  the  bulkhead  line.  This  act  did  not  embrace  within  the  territory  af- 
fected thereby  the  route  or  roadway  of  the  defendant.  The  proof 
thus  demonstrates  that  the  defendant's  route  or  roadway  was  not  and 
is  not  located  upon  the  land  of  Riverside  Park,  and  plaintiff's  allega- 
tions to  that  effect  are  disproved. 

[4]  The  plaintiff's  counsel  in  his  brief  argues  that  he  has  the  rights 
of  an  abutting  owner,  and  cites  freely  from  the  elevated  railroad  cases. 
A  mere  statement  of  fact  as  to  the  location  of  plaintiff's  premises  with 
respect  to  the  defendant's  roadway  disposes  of  his  contention.  His 
premises  are  about  400  feet  east  of  the  defendant's  roadway  and  abut 
upon  the  easterly  side  of  Riverside  Drive.  The  land  between  River- 
side Drive  and  defendant's  roadway  comprises  Riverside  Park,  which 
is  terraced  down  to  the  defendant's  roadway,  which  is  from  90  to  100 
feet  below  the  level  of  plaintiff's  premises.  To  seek  to  apply  to  these 
facts  the  rules  of  law  which  were  developed  to  meet  a  condition  where 
railroad  tracks  were  elevated  upon  a  permanent  structure  upon  the 
street  immediately  in  front  of  or  closely  adjacent  to  premises  abutting 
upon  that  street  is  more  ingenious  t|;ian  sound.  See  Fobes  v.  R.,  W. 
&  O.  R.  R.,  121  N.  Y.  505,  517,  24  N.  E.  919, 8  L.  R.  A.  453.  Nor  is 
it  necessary  to  consider  the  interesting  question  raised  by  plaintiff's 
counsel  as  to  the  title  to  land  under  water,  which  was  attempted  to  be 

? ranted  to  the  defendant  by  William  6.  Moffatt.  It  may  be  that  Mof- 
att  had  not  acquired  title  thereto ;  then  the  title  would  be  in  the  city 
of  New  York  and  would  be  covered  by  the  permission  granted  to  con- 
struct the  railroad  tracks  on  such  lands.  In  either  event  plaintiff  cannot 
question  the  title  in  this  proceeding. 

If  any  title  remained  in  Moffatt,  his  heirs  by  appropriate  proceed- 
ings can  assert  it    If  the  title  to  the  property  is  not  good  as  against 
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the  city,  it  can  protect  its  rights.  The  grant  by  Moffatt  and  the  license 
of  the  city  are  a  sufficient  answer  to  this  plaintiff's  case. 

[5]  In  spite  of  the  distance  separating  plaintiff's  premises  from  the 
defendant's  railroad,  it  is  not  seriously  disputed  that  the  noises,  smoke, 
soot,  and  odors  arising  from  the  operation  of  the  defendant's  railroad 
penetrate  to  the  plaintiff's  premises  and  damages  ensue  therefrom  to 
the  plaintiff.  These  acts  constitute  a  nuisance  from  which  the  plaintiff 
is  entitled  to  relief  unless  the  defendant  can  show  that  it  is  justified 
and  protected  by  law  or  license.  If  the  defendant  operates  its  railroad 
on  Twelfth  avenue,  the  burden  is  upon  it  to  plead  and  prove  a  1^^ 
right  to  commit  the  nuisances  <:omplained  of,  and  the  justification  must 
be  as  broad  in  its  scope  as  the  acts  perpetrated.  In  other  words,  it  must 
show  its  authority  and  also  that  the  authority  was  properly  exercised 
and  not  in  any  way  exceeded.  Clifford  v.  Dam,  81  N.  Y.  52 ;  Brown  v. 
Met.  St.  Ry.,  60  App.  Div.  184,  70  N.  Y.  Supp.  40.  The  principal 
question  to  be  determined,  therefore,  is  to  what  extent  the  defendant 
has  sustained  this  burden. 

[6]  It  has  been  shown  that  the  defendant  is  a  duly  incorporated  rail- 
road company  and  has  a  franchise  from  the  state  of  New  York  to  op- 
erate and  maintain  its  tracks  and  road  in  the  location  in  which  it  now 
is,  and  that  it  is  occupying  the  roadbed  and  right  of  way  along  the 
shores  of  the  Hudson  river  openly  under  a  claim  of  title.  The  plain- 
tiff has  attempted  to  question  both  the  validity  of  the  franchise  and  the 
defendant's  title  to  the  land.  As  to  both  of  these  he  must  fail,  as  the 
franchise  of  a  corporation  should  only  be  tested  in  a  proper  proceeding 
brought  by  the  state  from  which  it  sprang,  and  courts  will  not  try  the 
title  to  real  property  until  it  is  disputed  by  some  one  claiming  a  para- 
mount title,  which  this  plaintiff  does  not.  City  of  N.  Y.  v.  Bryan,  196 
N.  Y.  158,  page  168,  89  N.  E.  467.  Furthermore,  the  Court  of  Ap- 
peals has  passed  upon  the  question  of  the  validity  of  this  defendant's 
franchise  in  New  York  Central  &  Hudson  River  R.  R.  v.  City  of  N. 
Y.,  202  N.  Y.  212,  95  N.  E.  638,  in  which  the  franchises  both  to  exist 
as  a  corporation  and  to  operate  its  road  were  specifically  upheld.  Un- 
til it  has  been  specifically  proved  to  be  otherwise  in  proper  actions  or 
proceedings  for  that  purpose,  it  must  therefore  be  assumed  that  the 
New  York  Central  &  Hudson  River  Railroad  Company  is  operating  its 
trains  upon  the  tracks  below  Riverside  Park  pursuant  to  a  valid  fran- 
chise from  the  Legislature  of  the  state  of  New  York,  and  that  its  oc- 
cupation of  the  roadbed  is  a  lawful  one. 

[7]  To  what  extent  does  this  license  legalize  the  nuisances  of  which 
the  plaintiff  complains  ?  The  plaintiff  does  not  claim  any  title  in  the 
defendant's  roadbed  or  that  any  of  his  property  has  been  actually  taken 
by  the  defendant.  He  claims  merely  as  the  owner  of  neighboring  land 
affected  by  the  operation  of  the  road.  The  Court  of  Appeals  of  this 
state  has  repeatedly  held  that,  when  a  railroad  company  has  been  au- 
thorized by  its  franchise  to  run  a  road  through  a  given  locality  and  has 
duly  and  legally  acquired  the  private  property  over  which  it  is  au- 
thorized to  run,  it  is  not  responsible  to  the  owners  of  abutting  and 
neighboring  property  for  merely  consequential  damages  necessarily 
incident  to  the  operation  of  its  trains,  such  as  the  usual  smoke,  noises, 
and  odors  of  steam  engines.    Fobes  v.  R.,  W.  &  O.  R.  R.,  121  N.  Y. 
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505,  24  N.  E.  919,  8  L.  R.  A.  453;  Conabeer  v.  N.  Y.  C.  &  H.  R.  R., 
156  N.  Y.  474,  51  N.  E.  402;  Uline  v.  N.  Y.  C.  &  H.  R.  R.,  101 
N.  Y.  98,  4  N.  E.  536,  54  Am.  Rep.  661.  It  is  presumed  that  the  Leg- 
islature intended  to  grant  to  the  railroad  company  the  right  to  operate 
its  trains  in  the  usual  manner  and  to  legalize  the  usual  and  necessary 
nuisances  which  result  to  the  surrounding  country. 

[I]  While  its  franchise  protects  the  defendant  from  the  necessary 
consequences  of  running  its  trains,  I  am  of  the  opinion  that  it  is  not  a 
defense  to  all  of  the  acts  proved  by  the  plaintiff.  The  burning  of  soft 
coal  and  the  storing  of  offensive  live  stock  cars  in  the  vicinity  of  a 
select  residential  portion  of  the  city  may  not  be  deemed  to  be  acts  with- 
in either  the  express  or  implied  terms  of  the  franchise  to  nm  a  rail- 
road. 

"The  public  Character  of  the  defendant's  business  does  not  entitle  It  to  main- 
tain a.  nuisance."  Bly  t.  Edison  EI.  lU.  Co.,  172  N.  Y.  1-6,  64  N.  E.  745,  746 
^  L.  B.  A.  600). 

The  principle  and  rule  applicable  to  these  acts  are  fully  set  forth  in 
the  cases  of  Garvey  v.  L.  I.  R.  R.,  159  N.  Y.  323,  54  N.  E.  57,  70  Am. 
St.  Rep.  550,  Bohan  v.  Port  Jervis  G.  L.  Co.,  122  N.  Y.  18,  25  N.  E. 
246,  9  L.  R.  A.  711,  Cogswell  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  103  N.  Y. 
10, 8  N.  E.  537,  57  Am.  Rep.  701,  and  the  authorities  are  collated  and 
discussed.    In  the  Cogswell  Case  the  Court  of  Appeals  said : 

"The  statutory  sanction  which  will  Justify  an  Injury  to  private  property 
must  be  expressed  or  must  be  given  by  clear  and  unquestionable  impllcatlou 
Irom  the  powers  expressly  conferred,  so  tbat  It  can  fairly  be  said  that  the 
legislature  contemplated  the  doing  of  the  very  act  which  occasioned  the  in- 
jury." 

As  a  common  carrier  the  defendant  must  transport  live  stock.  As 
an  incident  to  such  transportation  and  delivery  it  is  probably  necessary 
that  these  cars  should  stand  upon  sidings  at  the  destination.  We  have 
seen  that  the  defendant  company  was  authorized  by  the  Legislature  to 
construct  its  tracks  with  necessary  sidings,  but  this  does  not  justify 
the  use  of  the  sidings  in  a  residential  section  of  the  city  for  the  stor- 
age of  foul  and  offensive  cars.  To  justify  such  use  it  would  be  neces- 
sary to  show  that  the  Legislature  had  expressly  authorized  the  con- 
struction of  the  siding  at  that  particular  place  and  for  that  particular 
use,  and  the  Legislature  would  not  have  power  to  grant  the  authority 
without  provision  for.  compensation  to  the  owners  of  neighboring 
property.  N(Hie  of  the  other  defenses  pleaded  by  the  def enckint  is  in 
my  opinion  stifhcient  to  justify  the  aforesaid  acts. 

[8]  The  fact  that  the  plaintiff's  property  was  owned  by  the  grantor 
of  the  def  endant'.s  right  of  way  at  the  time  of  the  grant  might  be  held 
to  be  a  sufficient  justification  of  any  of  the  usual  and  necessary  results 
of  operating  the  road  (Bennett  v.  L.  I.  R-  R.,  181  N.  Y.  431,  74  N.  E. 
418),  but  would  be  no  defense  for  acts  which  could  not  have  been  rea- 
sonably within  the  contemplation  of  the  parties  at  the  time  of  the 
grant  to  the  defendant. 

[10]  No  prescriptive  right  to  commit  these  acts  has  been  proved. 
It  is  well  settl<?d  law  that  a  continuing  nuisance  of  this  kind  is  not  bar- 
red by  the  statute  of  limitations  until  the  statutory  period  has  run  from 
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•he  date  of  its  last  repetition.  -  The  defense  has  therefore  failed  in  these 
respects  and  an  injunction  will  issue  restraining  the  defendant  from 
storing  or  keeping  cattle  cars  or  other  cars  which  bear  an  offensive 
odor  in  the  vicinity  of  plaintiff's  premises  and  restraining  and  en-r 
joining  the  defendant  from  operating  engines  burning  soft  coal  upon 
that  portion  of  the  road  which  passes  the  vicinity  of  pUdntiff's  prem- 
ises. 

[11]  Had  the  plaintiff  proved  substantial  dam^es  to  his  property 
arising  from  these  nuisances,  he  would  be  entitled  to  recover  them  in 
this  action,  but  in  this  regard  he  has  failed.  His  property  is  vacant  land 
situated  in  the  heart  of  a  high-class  residential  section  and  unavailable 
for  any  other  purpose  than  that  to  which  the  neighborhood  is  devoted. 
No  permanent  injury  to  his  freehold  has  been  done,  and  there  is  no 
evidence  from  which  the  court  can  judge  that  he  has  suffered  any  ac- 
tual loss  by  reason  of  injury  to  the  rental  value  of  the  premises  or 
what  proportion  of  injury  may  have  resulted  from  soft  coal  and  cattle 
cars.  The  plaintiff  will  therefore  receive  merely  nominal  damages  of 
six  cents. 

Settle  findings  and  decree  on  notice. 


In  re  NEWKIRK  AVE.  IN  CITY  OF  NEW  YORK. 
(Supreme  Court,  Special  Term,  Kings  County.    March,  1914.) 

1.  Municipal  Corpobatigns  (§  407*) — Street  Opening  Assessments — CoNsn- 

TUTIONALITT  OF  STATUTES — INEQUALITY. 

Greater  New  York  Ctiarter  Q^aws  1901,  c.  466)  g  992,  as  amended  by 
Laws  1910,  c.  548,  provides  tliat  any  owner  of  land  within  a  street  ex- 
tending  to  or  beyond  its  center  may,  without  compensation  and  before  the 
appointment  of  commissioners,  convey  Ills  interest  therein  to  the  city  pro- 
viding the  same  is  free  from  incumbrances,  eta,  and,  if  the  title  conveyed 
be  not  rejected  for  good  cause  by  the  corporation  counsel,  the  conveyance 
shall  be  recorded  and  filed,  and  thereupon  the  city  shall  hecome  vested 
with  the  title  to  the  same  extent  as  If  acquired  by  a  proceeding  to  open 
that  part  of  the  street,  and  thereafter  the  land  fronting  on  the  part  of  the 
street  conveyed  and  extending  to  the  center  of  the  block  on  either  side 
shall  not  be  chargeable  with  the  expense  of  the  opening  of  the  remainder 
of  any  part  of  the  street  except  the  fair  proportion  of  the  awards  that 
may  be  made  for  buildings.  Held,  that  the  section  Is  not  unconstitutional 
on  the  ground  that  It  increases  the  burden  of  assessment  to  be  borne  by 
those  who  do  not  make  such  cessions  to  the  dty. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  U 
1003,  1004;  Dec.  Dig.  {  407.*] 

2.  Municipal  Cobpobationb  (i  492*) — Openino  or  Streets — ^Absessuent  of 

Benefits. 

Where  an  assessment  of  a  benefit  parcel  In  street  opening  proceeding;!" 
exceeds  one-half  of  the  value  of  the  parcel  assessed,  as  appraised  by  tlie 
commissioners  of  estimate  and  Is  claimed  for  that  reason  to  be  contrary  to 
Greater  New  York  Charter  (Laws  1901,  c.  466)  §  980,  the  proper  practice 
Is  to  refer  the  report  back  to  the  commissioner  of  assessment  with  direc- 
tions to  report  the  date  as  of  which  he  fixed  the  value  of  the  parcels,  for 
the  purpose  of  determining  whether  he  took  into  account  the  enhance- 
ment of  value  from  the  improvement 

[M.  Note. — For  other  cases,  see  Municipal  Corporations,  Gent  Dig.  fS 
1156-1168;   Dec.  Dig.  i  492.*] 
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3.  ilXnXICJPAL  COBPOBATIONB  (!  467*)— OPENINO  OF  STREETS — ABSXSBiatHT. 

The  commissioner  of  assessment  In  street  opening  proceedings  should 
take  Into  account  the  enhancement  of  yalue  resulting  from  the  Improve- 
ment in  assessing  benefits. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  {} 
UIO,  UU;  Dec.  Dig.  |  467,*] 

Proceeding  by  the  City  of  New  York  to  acquire  lands  for  the  open- 
ing of  Newkirk  Avenue.  On  motion  to  confirm  report  of  the  commis- 
sioners of  estimate  and  the  commissioner  of  assessment.  Report  of 
commissioners  of  estimate  confirmed,  and  report  of  commissioner  of 
assessment  returned,  with  directions. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Edward 
Riegelmann,  of  Brookljm,  and  Howard  L.  Campion,  of  New  York 
City,  of  counsel),  for  City  of  New  York. 

Robert  H,  Haskell  and  James  R.  Gormly,  both  of  Brooklyn  (John 
H.  Easterday,  of  counsel),  for  objectors. 

BENEDICT,  J.  This  is  a  motion  to  confirm  the  report  of  the  com- 
missioners of  estimate  and  the  report  of  the  commissioner  of  assess- 
ment in  a  street  opening  proceeding.  Objections  were  made  before 
the  commissioners  to  the  awards  for  certain  parcels  of  property  tak- 
en ;  but  no  brief  has  been  presented  to  me  in  support  of  any  such  ob- 
jections, and  the  report  of  the  commissioners  of  estimate  is  accordingly 
confirmed. 

[1]  Certain  property  owners  within  the  area  of  assessment  object 
to  the  assessments  made  because  certain  other  property  owners,  who 
ceded  their  lands  to  the  city  in  pursuance  of  section  992  of  the  Greater 
New  York  Charter,  have  been  relieved  of  assessment  in  accordance 
with  the  provisions  of  that  section.  It  is  claimed  that  the  section  is 
unconstitutional,  for  the  reason,  I  suppose,  that  it  increases  the  bur- 
den of  assessment  to  be  borne  by  those  who  do  not  make  such  cessions. 
I  do  not  think  this  claim  can  be  supported. 

Section  992  of  the  Charter  as  amended  by  Laws  of  1910,  c.  548, 
reads  as  follows: 

"Aaj  owner  or  owners  of  land  and  of  all  the  estate  therein  embraced  with- 
in the  lines  of  any  street  laid  down  and  shown  on  the  map  or  plan  of  the  dty 
of  New  York,  and  extending  from  a  side  of  said  street  to  or  beyond  its  center 
line,  may,  without  compensation  and  before  the  appointment  of  the  commis- 
sioners, convey  all  ttielr  right,  titles  and  interest  therein,  providing  the  same 
eball  be  free  from  incumbrances  inconsistent  with  the  title  to  be  acquired  by 
the  city,  to  the  dty  of  New  York,  and  upon  the  delivery  of  such  conveyances 
to  the  corporation  counsel  of  said  city  with  affidavits  made  by  all  such  owners 
to  the  effect  tliat  the  persons  making  them,  are  the  owners  of  the  estates  in 
snch  lands  so  conveyed  by  them,  respectively,  and  stating  their  interests,  and 
that  such  estates  In  such  lands  are  free  of  all  incumbrances,  except  as  afore- 
said, it  shall  be  the  duty  of  such  corporation  counsel  to  examine  such  convey- 
ances and  vapetB,  and  if  such  title  shall  not  be  rejected  for  good  cause,  by 
snch  corporation  coonsel,  he  shall  cause  the  said  conveyances  to  be  recorded  in 
the  office  in  whldi  conveyances  of  real  estate  are  recorded  in  the  county  In 
which  such  lands  are  located  within  sixty  days  after  their  delivery  to  him,  and 
file  them  with  tbe  comptroller  of  such  city,  and  thereupon  the  city  of  New 
York  shall  become  vested  with  the  title  to  said  lands  to  the  same  effect  and 
extent  as  if  they  had  been  acquired  by  a  proceeding  taken  for  the  opening  of 

'For  other  cum  •«•  ume  topic  ft  i  numbzb  Is  Dec.  ft  Am.  DIkb.  1901  to  date,  ft  Rep'r  Indezeit 
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that  portion  of  said  street;  after  the  making  and  acceptance  of  such  conrey- 
ances,  no  proceeding  to  open  the  lands  so  conveyed  shall  be  takrai  or  main- 
tained, nor  shall  the  lands  fronting  on  that  portion  of  the  streets  so  conreyed, 
and  extending  to  the  center  of  the  block  on  either  side  of  such  portion  of  said 
street  so  conveyed,  be  chargeable  with  any  portion  of  the  expense  of  opening 
the  residue  or  any  portion  of  the  residue  of  such  street,  except  the  due  and 
fair  proportion  of  the  awards  that  may  be  made  for  buildings  as  aforesaid." 

The  foregoing  amendment  of  the  charter  made  in  1910,  under  the 
provisions  of  which  property  owners  are  given  the  right  of  cession  of 
the  property  required  by  the  city  for  the  improvement,  was  designed  to 
save  unnecessary  cost  to  the  property  owner,  and  in  furtherance  of 
that  policy  the  law  should  not  be  strained  to  prevent  or  impede  the  vol- 
untary cession  of  such  property. 

The  cession  under  this  provision  of  portions  of  the  property  sotight 
to  be  acquired  serves  to  reduce  not  only  the  aggregate  amount  of  the 
awards,  but  also  the  total  of  the  expenses.  This  reduction  in  the 
amount  of  the  awards  may  not,  it  is  true,  reduce  the  assessments  in 
blocks  in  which  no  property  is  ceded,  if  the  block  by  block  method  of 
assessment  be  followed ;  but  it  is  apparent  that  the  individual  assess- 
ments to  raise  the  aggregate  amount  awarded  would  not  be  increased 
by  the  exemption  of  ceded  property,  whatever  method  of  assessment  is 
adopted.  The  reduction  in  the  expenses,  however,  will  benefit  all  prop- 
erty owners  within  the  area  of  assessment  While  it  cannot  be  said, 
perhaps,  that  the  assessments  for  expenses  in  case  of  cessions  of  part 
of  the  lands  will  be  exactly  the  same  as  they  would  have  been  had  no 
such  cessions  been  made,  I  think  the  powers  of  taxation  residing  in  the 
Legislature  are  ample  to  cover  the  provision  here  under  consideration, 
and  I  therefore  hold  that  section  992  is  not  violative  of  any  constitu- 
tional right  of  the  objectants. 

[2]  Objection  is  also  made  that  the  assessments  on  benefit  parcels 
81,  85,  and  99  exceed  one-half  of  the  value  of  the  respective  parcels 
assessed  in  violation  of  section  980  of  the  charter,  and  the  court  is 
asked,  among  other  things,  to  refer  the  report  back  to  the  conmiission- 
er  of  assessment  with  directions  to  report  the  date  as  of  which  he 
fixed  the  value  of  these  parcels  for  the  purpose  of  assessment. 

Under  the  cases  of  Matter  of  City  of  New  York,  Avenue  D,  192  N. 
Y.  575,  84  N.  Y.  Supp.  956,  and  Matter  of  City  of  New  York,  Thay- 
er Street,  138  App.  Div.  252,  122  N.  Y.  Supp.  952, 1  think  this  should 
be  done.  The  former  case  suggested  that  such  was  the  proper  prac- 
tice in  cases  involving  the  question  whether  an  assessment  exceeds  one- 
half  the  value  of  the  property  assessed,  and  in  the  latter  case  the  rule 
was  actually  applied,  with  the  result  that  the  assessment  was  eventual- 
ly confirmed.    142  App.  Div.  721,  127  N.  Y.  Supp.  396. 

[3]  It  is  the  province  of  the  commissioner  of  assessment  to  take  into 
account  the  enhancement  of  value  resulting  from  the  improvement 
(Matter  of  the  City  of  New  York,  Avenue  D,  122  App.  Div.  416,  106 
N.  Y.  Supp.  889,  affirmed  192  N.  Y.  575,  84  N.  E.  956);  but,  where  it 
appears  that  the  assessment  exceeds  one-half  the  value  of  the  premises 
as  valued  by  the  commissioners  of  estimate,  it  is  proper  to  ascertain 
whether  he  has  done  so. 

None  of  the  other  objections  seems  to  require  special  consideration. 
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Report  of  commissioners  of  estimate  confirmed.  Report  of  com- 
missioner of  assessment  returned  to  him,  with  directions  to  report  the 
date  as  of  which  he  determined  the  value  of  benefit  parcels  81,  85,  and 
99,  and  whether  in  estimating  such  value  he  took  into  consideration 
the  enhancement  in  value  thereof  by  reason  of  the  improvement  in 
question. 

Settle  order  on  notice. 


BOBGAN  T.  RAPID  TRANSIT  SUBWAT  CONST.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    February  24,  1914.) 

L  Masteb  akd  Sebtant  (§  179*) — Nkolioknck  of  Fellow  Sesvaitt — Employ- 

US'  LLA.BILrrY  AOT. 

A  master's  exemption  from  liability  for  the  act  of  a  fellow  serraut  has 
not  been  abolished  by  the  Employers'  UabiUty  Act  (ConsoL  Laws  1909, 
C  SI,  H  200-204). 

[Ed.  Note. — For  other  cases,  see  Master  and  Serrant,  Cent  Dig.  |§  354- 
858;   Dec.  Dig.  f  179.*] 

2.  Master  and  Sebvant  (|  296*) — ^Absumptior  or  Risk — Question  or  Fact. 

In  Tiew  of  Labor  Law  (ConsoL  Laws  1909,  c.  31)  f  202,  distinguishing 
between  ine  employe's  assumption  of  necessary  risks  as  a  principle  of  law, 
and  his  possible  assumption  of  obvious  risks  as  a  defense,  and  making 
the  question  whether  the  employ^  understood  and  assumed  the  risk  one 
of  fact  U  was  error  to  instruct  that  the  defense  of  assimiptlon  of  risk 
was  neither  a  question  of  law  or  of  fact. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent.  Dig.  {$  1168- 
U79;  Dec.  Dig.  i  295.*] 

S.  Tual  (I  251*) — ^AonoM  roB  Injttbieb— iNSTBucnon — AppucATion  to  Is- 
sues. 

In  an  action  under  the  Employers'  Liability  Act  (Consol.  Laws  1909,  c. 
81,  H  200-204)  for  personal  injuries,  where  there  was  nothing  in  the  rec- 
ord upon  which  the  jury  might  base  a  conclusion  in  response  thereto,  a 
charge  upon  defendant's  negligence,  given  after  completion  of  the  main 
charge  and  after  passing  on  requests  of  counsel,  injected  a  new  issue  and 
was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  IS  587-695 ;  Dec.  Dig. 
{  251.*] 

4.  Master  and  Servant  (!  289*) — AcnoN  roR  Injurixs — Question  roB  Jubt — 
Contbibutobt  Negliobnce. 

On  evidence  in  an  action  under  the  Employers'  Liability  Act  (Consol. 
Laws  1909,  c  81.  §{  200-204)  for  personal  injuries,  held  that  notwithstand- 
ing plalntUTs  testimony  that  he  thought  he  was  in  a  position  of  safety, 
the  question  of  his  contributory  negligence  was  for  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant  Cent  Diy  {{  1089, 
1090,  1092-1132;   Dec.  Dig.  {  289.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  William  Horgan  against  the  Rapid  Transit  Subway  Con- 
struction Company.  From  a  judgment  entered  upon  the  verdict  of  a 
jury,  and  from  an  order  denying  defendant's  motion  for  a  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  January  term,  1914,  before  LEHMAN,  BITUR,  and 
PAGE,  JJ. 

'Tot  othn  caaM  «••  win*  tPDlc  A I  NVKBaB  In  Dec.  &  Am.  Digs.  1M7  to  datt,  *  Bap'r  IndazM 
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Lyman  A.  Spalding,  of  New  York  City  (Theodore  H,  Lord,  of  New 
York  City,  of  counsel),  for  appellant. 

Francis  X.  McCoUum,  of  New  York  City  (Raphael  Link,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  This  action  was  brought  under  the  Employers'  Liability 
Act  to  recover  damages  for  personal  injuries  sustained  by  plaintiff 
through  the  alleged  negligence  of  defendant. 

Plaintiff  was  engaged  in  plumbing  a  column  in  the  subway  close  to 
the  north-bound  track  about  150  feet  north  of  the  110th  Street  Station. 
A  north-bound  train  injured  his  foot,  which  in  the  course  of  his  work 
he  had  placed  so  near  the  westerly  rail  of  the  north-bound  track  as 
to  have  come  in  contact  with  some  part  of  the  train. 

From  the  evidence  adduced  at  the  trial,  it  became  quite  clear"  that  the 
only  pertinent  allegation  of  negligence  in  the  complaint  was  the  fol- 
lowing : 

"Tbat  the  defendant's  superintendent  or  foreman  failed  to  fumlsb  the 
plaintm  with  any  signalman  whose  duty  it  was  or  should  be  to  issue  warnings 
of  the  approach  of  trains  and  to  notify  all  employee  in  time  to  avoid  accident 
or  injury." 

"  The  proof  offered  by  plaintiff  was  to  the  effect  that  on  previous  days 
a  watchman  had  been  walking  up  and  down  the  north-bound  trade, 
and  had  stopped  approaching  trains  by  the  use  of  his  lantern  when  he 
thought  that  necessary,  or  whistled  to  notify  the  employes  to  assume 
positions  of  safety  when  he  thought  it  advisable  that  the  trains  should 
pass  by.  There  was  not  the  slightest  suggestion  that  this  method  of 
warning  was  not  ample. 

Plaintiff's  further  proof  showed  that  on  the  morning  of  the  accident, 
at  about  9  o'clock,  he  had  gone  to  the  foreman  to  ask  for  a  helper  on 
the  work  and  to  notify  him  that  no  watchman  was  on  duty,  and  that 
the  foreman  had  promised  to  send  one  forthwith.  The  accident  hap- 
pened about  10  o'clock.  A  number  of  plaintiff's  witnesses  testified 
"that  there  was  no  watchman  on  the  north-bound  track,"  and  that  no 
whistle  was  blown  or  other  warning  given  on  that  morning.  Defend- 
ant's witnesses  testified  that  two  watchmen  were  on  duty  and  had  been 
paid  that  day,  one  controlling  south-bound  traffic  and  the  other  at  or 
near  the  northern  end  of  the  station  platform  controlling  the  north- 
bound trains.  Defendant  evidently  conceded  that  a  watchman  was 
necessary,  and  neither  plaintiff  nor  his  witnesses  gave  any  indication 
that  a  watchman  stationed  and  operating  as  he  had  been  on  previous 
days  was  not  a  sufficient  protection. 

[1,  2]  The  learned  court  below  instructed  the  jury  at  length  in  re- 
gard to  the  common-law  liabilities  of  master  and  servant,  and  under- 
took to  point  out  changes  made  by  the  Employers'  Liability  Law.  In 
the  course  of  his  charge  he  said,  in  substance,  that  the  fellow-servant 
rule  had  been  abolished  and  thiat  the  defense  of  assumption  of  risk  was 
neither  a  question  of  law  nor  of  fact.  To  both  these  statements  the 
counsel  for  defendant  excepted,  and  asked  the  court  particularly  to 
charge  as  provided  in  the  first  sentence  of  section  202  of  the  Labor 
Law  (L.  1910,  c.  352)  that  an  employe,  as  matter  of  law,  assumed  the 
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necessary  risks  of  his  employment,  namely,  those  inherent  in  the  nature 
of  the  business  after  the  employer  had  exercised  due  care,  and  ex- 
cepted to  the  refusal  of  the  court  to  so  charge.  Both  these  exceptions 
present  errors.  The  master's  exemption  from  liability  for  the  act  of 
a  fellow  servant  has  not  been  abolished  by  the  Employers'  Liability 
Act,  and  the  distinction  between  the  employe's  assumption  of  "nec- 
essary risks"  as  a  principle  of  law,  and  his  possible  assumption  of  "ob- 
vious risks"  as  a  defense,  has  been  carefully  preserved  in  section  202 
of  the  Labor  Law.  See,  also.  Hurley  v.  Olcott,  134  App.  Div.  631, 
(^7,  119  N.  Y.  Supp.  430. 

[3]  It  may  be  that  these  two  errors  would  not  require  reversal  of 
the  judgment,  because  as  the  case  was  tried  it  is  not  clear  how  either 
the  fellow-servant  rule  or  the  doctrine  of  assumption  of  risk  became 
material  to  the  jury's  deliberations.  The  chief  criticism  which  defend- 
ant presents  in  respect  of  this  part  of  the  charge  is  that  it  tended  to 
confuse  the  minds  of  the  jury.  Unfortunately,  however,  after  the  main 
charge  was  completed,  and  all  of  the  respective  counsels'  requests  had 
been  passed  on,  and,  at  least  part  of  the  error  above  referred  to  had 
been  technically  corrected,  counsel  for  the  plaintiff  insisted  on  asking 
the  court  to  charge  "that  if  they  believed  that  in  the  exercise  of  rea- 
sonable care  on  the  part  of  the  defendant  a  watchman  was  needed  at 
the  place  where  the  plaintiff  was  working,  150  feet  north  of  the  plat- 
form, and  no  watchman  was  there,"  etc.,  the  jury  would  be  justified  in 
finding  the  defendant  negligent.  To  this,  defendant's  counsel  ex- 
cepted, "among  other  grounds,  upon  the  fact  that  this  is  not  an  issue 
presented  by  the  pleadings,"  and  he  might  well  have  added  "nor  by  the 
proofs." 

It  is  quite  plain  that,  by  this  last  charge  and  the  colloquy  and  re- 
quests to  charge  which  immediately  preceded  it,  an  issue  which  had  not 
previously  been  hinted  at  was  injected  into  the  controversy.  The  rec- 
ord is  absolutely  bare  of  any  testimony  upon  which  the  jury  might 
base  a  conclusion  in  response  to  this  charge. 

I  am  reluctant  to  reverse  a  judgment  after  there  have  been  repeated 
trials;  but  the  defendantis  entitled  to  have  the  decision  of  a  jury  upon 
the  actbal  issue  presented  by  the  pleadings  and  the  proofs  and  to  a  cor- 
rect statement  of  the  law  applicable  to  this  issue. 

[4]  Appellant  also  makes  the  point  that  plaintiff,  having  testified 
that  he  thought  that  he  was  in  a  position  of  safety,  must  be  taken,  as 
matter  of  law,  to  have  been  guilty  of  contributory  negligence.  In  this 
contention  I  cannot  agree — as  a  general  proposition,  and  particularly 
not  as  applied  to  the  circumstances  of  this  case. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event 

PAGE,  J.,  concurs.    LEHMAN,  J.,  concurs  in  result 
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(84  Misc.  Bep.  661) 

B.  F.  KEATING  CO.  T,  CITY  OF  NEW  YORK  et  aL 

(Supreme  Conrt,  Special  Term,  New  York  County.    December,  1913.) 

1.  MumOIFAI.    COKPOBATIONS    (|    866*) — PUBUC    ImPBOTBMXRTS — CONTEACIS — 

COKPLETION  OF  WoBK  BY  CiTT. 

.  Wbere  a  dty,  In  accordance  with  tbe  contract,  notlfled  the  contractor 
to  dlscontlnne  work  because  of  delay,  and  that  the  work  would  be  com- 
pleted at  its  expense,  such  notice  operated  as  a  terminatioii  of  the  employ- 
ment, rather  than  a  cancellation  of  the  contract,  and  the  contractor  waa 
entitled  to  the  balance  of  the  contract  price  after  deducting  the  cost  of 
finishing  the  work. 

[Ed.  Note. — For  other  cases,  see  Municipal  Gorporatlona,  Gent  Dig.  f 
899 ;    Dec.  Dig.  i  366.  •] 

2.  MUHICIFAI.  COBFOBATIONS  (|  873*)  —  PUBLIC  lUPBOYKICIRTB  —  CoHTBAOIS 

Rights  or  SuBCOirraAOTOB. 

A  subcontractor  could  establish  his  lien  upon  a  municipal  improvement 
to  the  extent  of  the  sum  due  the  contractor;  his  rights  being  measured 
by  those  of  the  contractor. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f 
913;  Dec.  Dig.  J  873.»1 

8.  Municipal  Cobpobations  (§  373*) — Public  IifPBOTEiaNTS — Oontbact*— 
Rights  of  Subcontbaotors — Pleaoino. 

In  an  action  against  a  city  to  foreclose  a  subcontractor's  lien  upon  pub- 
lic improvements,  liquidated  damages  for  delay,  not  claimed  in  the  an- 
swer, should  not  be  allowed. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
913 ;  De&  Dig.  I  373.*] 

Action  by  the  E.  F.  Keating  Company  against  the  City  of  New  York 
and  others.    Judgment  for  plaintiff. 

Phillips  &  Avery,  of  New  York  City  (Frank  M.  Avery  and  Henry 
W.  Eaton,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (John  L. 
.O'Brien,  of  New  York  City,  of  counsel),  for  defendants. 

GIEGERICH,  J.  [1,  2]  The  action  is  brought  by  a  subcontractor 
to  foreclose  a  lien  for  a  public  improvement.  According  to  the  stipula- 
tion of  facts,  the  principal  contractor,  after  doing  a  large  part  of  the 
work  contracted  for,  failed  to  complete,  and  on  the  18th  day  of  June, 
1907,  was  adjudged  a  bankrupt,  and  a  trustee  in  bankruptcy  was  ap- 
pointed. On  the  2d  day  of  July,  1907,  the  city  authorities  notified 
the  bankrupt  contractor  to  discontinue  all  work  under  the  contract 
and  that  the  city  would  proceed  to  complete  the  work  in  the  manner 
provided  by  the  terms  thereof.  The  ground  of  this  action  by  the  city 
authorities  stated  in  the  notice  was  that  the  work  was  unnecessarily 
and  unreasonably  delayed  and  that  the  contractor  was  willfully  violat- 
ing the  conditions  of  the  contract.  The  provisions  of  the  contract  on 
the  points  evidently  referred  to  in  the  notice  served  on  behalf  of  the 
city  are  that,  if  the  work  be  unnecessarily  or  unreasonably  delayed  or 
the  contractor  willfully  violates  any  of  the  conditions  of  the  contract, 
then  the  city  authorities  shall  have  the  power  to  notify  the  contractor 
to  discontinue  all  work  under  his  contract,  and  sjiall  thereupon  have 

*For  other  casea  see  same  topic  ft  {  nvmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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power  to  complete  or  to  contract  for  the  completion  of  the  work  or 
such  part  thereof  as  they  might  deem  necessary  and  to  charge  the  ex- 
pense thereof  to  the  contractor,  and  that : 

"The  expense  so  charged  shall  be  deducted  and  paid  by  the  city  out  of  such 
moneys  as  may  be  due  or  may  at  any  lime  thereafter  become  due  to  the  con- 
tractor, •  •  •  and  In  case  such  expense  shall  exceed  the  said  sum 
*    *    *    then  the  contractor  shall  pay  the  amount  of  such  excess  to  the  dty." 

The  city  authorities  procured  the  work  contracted  for  to  he  com- 
pleted by  another  contractor.  The  original  contract  price  was  $22,300. 
The  city  had  paid  the  original  contractor  $12,375  and  paid  to  have  the 
work  completed  $7,350,  making  a  total  expense  of  $19,725,  which,  de- 
ducted from  the  contract  price,  leaves  $2,575.  The  chief  questicm  in 
the  case  is  whether  the  city  is  entitled  to  retain  this  difference  or  wheth- 
er it  can  be  reached  by  the  subcontractor  under  his  lien,  whose  rights, 
of  course,  are  measured  by  the  rights  of  the  principal  contractor  against 
the  city.  It  will  be  observed  that  the  contract  under  consideration 
does  not  expressly  provide  as  to  what  shall  be  done  with  the  excess  aft- 
er deducting  the  cost  of  completing  the  contract,  in  which  respect  it 
differs  from  most  of  the  cases  to  which  attention  has  been  called  in  the 
briefs.  In  Herrmann  &  Grace  v.  Hillman,  203  N.  Y.  435,  96  N.  E.  741, 
and  in  WilUrd  Co.  v.  City  of  N.  Y.,  81  Misc.  Rep.  48, 142  N.  Y.  Supp. 
11,  by  the  terms  of  the  contract  the  contractor  was  not  entitled  to  such 
excess.  On  the  other  hand,  in  Fraenkel  v.  Friedmann,  199  N.  Y.  351, 
92  N.  E.  666,  and  Steiger  v.  London,  141  App.  Div.  382,  126  N.  Y. 
Supp.  256,  the  contract  expressly  provided  that  the  contractor  should 
have  such  excess.  The  Court  of  Appeals  in  Fraenkel  v.  Friedmann, 
supra,  points  out  the  distinction  between  the  owner's  terminating  and 
canceling  a  contract  and  terminating  the  contractor's  employment  un- 
der the  contract.  In  this  case  it  seems  plain,  from  the  notice  served 
by  the  city  upon  the  principal  contractor,  that  there  was  not  a  can- 
cellation of  the  contract,  but  a  termination  of  the  contractor's  employ- 
ment. The  contractor  was  notified  "to  discontinue  all  work  and  that 
the  city  would  proceed  to  complete  the  work  called  for  under  the  con- 
tract." In  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571,  29  N.  E.  1017, 
this  same  question  arose  under  a  contract  which,  like  the  present  one, 
made  no  express  provision  as  to  whether  the  contractor  should  or 
should  not  be  entitled  to  any  excess  after  deducting  the  cost  of  com- 
pletion from  the  balance  of  the  contract  price.  In  that  case,  although 
it  appeared  that  the  contractor  wholly  abandoned  the  work  willfully, 
the  court  held  that,  while  the  ownef  was  under  no  obligation  to  do  so, 
she  nevertheless  did'  go  on  and  complete  the  building  according  to 
the  contract,  and  that,  as  her  action  was  according  to  the  contract,  it 
would  be  prestmied,  in  support  of  the  judgment,  that  it  was  under  the 
contract,  and  that,  although  she  had  threatened  to  cancel  the  contract, 
she  had  not  done  so,  and  the  Hen  of  the  subcontractor  attached  to  the 
difference  between  the  sum  expended  in  completion  of  the  contract 
and  the  amount  unpaid  on  the  contract  price.  The  court  reached  that 
result,  although  they  expressly  recognized  that  there  was  nothing  due 
upon  the  contract  when  the  lien  was  filed,  and  rested  their  conclusion 
upon  the  act  of  the  owner  in  proceeding  to  complete  the  building  accord- 
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ing  to  the  contract,  which  they  held  thus  continued  operative  through 
her  action.  My  conclusion  is  that  in  this  case  the  plaintiff  is  similar- 
ly entitled  to  such  difference,  amounting  here,  as  above  stated,  to  $2,- 
575.  Dennison  Construction  Co.  v.  Manneschmidt,  204  N.  Y.  404,  97 
N.  E.  859,  differs  from  the  present  case  in  that  there  was  no  evidence 
that  the  owner  proceeded  or  intended  to  proceed  under  the  article  of 
the  building  contract  which  gave  him  liberty  to  terminate  the  employ- 
ment of  the  contractors  and  to  finish  the  work  himself ;  the  court  point- 
ing out  that  neither  had  an  architect's  certificate  been  procured  nor 
had  the  written  notice  provided  in  the  article  been  given.  In  the  pres- 
ent case  there  was  such  certificate  and  there  was  such  notice. 

[3]  On  behalf  of  the  defendant  it  is  also  urged  that  the  liquidated 
damages  at  the  rate  prescribed  in  the  contract  for  delay  amount  to 
more  than  the  excess  above  mentioned,  but,  ad  no  claim  for  such  liq- 
uidated damages  is  set  up  in  the  answer,  it  should  not  be  allowed. 

There  should  be  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$2,575.  Present,  with  proof  of  service,  requests  for  findings  within 
five  days  after  the  publication  of  this  memorandum. 


<84  Misc.  Rep.  372) 

CAHILIi  V.  Gi;.MAN. 

(Supreme  Court,  Trial  Term,  Kings  Ck>unty.    February,  1914.) 

1.  Tbial  (§  105*) — DiKECTiow  OF  Vebdict. 

Wbile,  under  the  direct  provisions  of  Code  Civ.  Proc.  {  1187,  the  court 
may,  after  a  special  verdict,  pass  upon  a  motion  for  nonsuit  or  direct 
such  general  verdict  as  either  party  is  entitled  to,  It  would  ordinarily  di- 
rect a  general  verdict  conforming  to  the  special  verdict,  unless  It  was 
clearly  against  the  weight  of  the  evidence,  or  the  motion  for  nonsuit  should 
be  granted  notwithstanding  such  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  8|  373,  374;  Dec.  Dig. 
S  16B.*] 

2.  OONTBAOTS  (§  138*) — Legalitt. 

If  the  contract,  at  the  basis  of  plaintiff's  cause  of  action,  is  illegal,  be 
cannot  recover,  though  he  declared  upon  a  contract  which  was  colorably 
lawful. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  iS  681-700;  Dec 
Dig.  i  138.*] 

3.  Gaming  (S  17*) — Validity  of  Contracts — Public  Polict. 

Laws  1802,  c.  44,  S  1>  declares  all  racing,  eta,  of  horses  for  any  bet  or 
stakes  to  be  a  common  nuisance  and  an  offense,  and  that  the  bettors  and 
parties  Uiereto  shall  be  punished,  and  section  5  provides  that  all  contracts 
for  or  on  account  of  any  sums  bet  or  depending  on  any  such  race  "or  con- 
cerning the  same"  shall  be  void.  The  same  provisions  were  substantially 
embodied  In  the  Revision  of  1813,  vol.  1,  p.  222,  In  1  Rev.  St.  1829,  pt. 
1,  c.  20,  tit  8,  art  5,  i  55,  and  In  article  3,  §  8,  of  the  same  chapter,  and 
were  continued  by  the  Percy-Gray  Law  (Laws  1895,  c.  570),  and  section 
1  of  the  original  act,  as  modified,  is  now  part  of  Penal  Law  (Consol.  Laws 
1909,  a  40)  i  987,  and  section  5  constitutes  sections  991  and  992  of  the 
Penal  Law,  section  991  of  which  makes  all  wagers  depending  upon  any 
race,  etc.,  "unlawful,"  and  section  992  of  which  provides  that  all  contracts 
on  account  of  any  money  wagered,  as  provided  in  the  previous  section, 
shall  be  void.    Held,  In  view  of  the  declared  policy  of  the  state,  that  a 

•For  other  cues  see  same  topic  &  S  nvlibeb  In  Dec.  A  Am.  Digs.  1907  to  date,  *  Rap'r  Indtxai 
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contract  by  plaintiff  witb  decedent  for  services,  wUch  largely  consisted  In 
making  wagers  for  decedent  on  horse  races  and  acting  as  decedent's  betting 
cemmlssloner,  was  contrary  to  public  policy. 

rBd.  Note.— For  other  cases,  see  Gaming,  Cent.  Dig.  f§  29-35;  Dec.  Dig. 
I  17.*] 
i.  CoNTBACTS  (8  108*)  —  VAUDirr  —  Cohtbaby  to  Public  Pouot  —  "Publio 

POUCT." 

The  IndlTldnal  opinion  of  the  Judge  Is  not  the  test  for  determining 
whether  a  contract  Is  contrary  to  public  poUcy,  since  the  "public  policy" 
of  the  state  is  to  be  ascertained  from  the  established  law,  as  found  in  Qie 
Constitution,  statutes,  and.  Judicial  records,  being  the  principle  of  law 
that  no  one  can  lawfully  do  that  which  tends  to  Injure  the  public  or  to 
be  against  the  public  good. 

[Bd.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {{  408-603,  506, 
607-611;  Dec.  Dig.  §  108.* 

For  other  definitions,  see  Words  and  Phrases,  toL  6,  pp.  5813,  5814; 
VOL  8,  p.  7773.] 

6.  PunCtPAI.  AND  AOENT  (f  81*) — ACTIONS  FOB  COHPENSATION — ^IlXEOAI.  CON- 

TBAOT. 

An  agent  employed  to  carry  oat  an  unlawful  transaction  cannot  recover 
compensation  from  his  principal  tither  upon  an  express  or  Implied  con- 
tract, In  view  of  the  common-law  ma  Tim,  "fmstra  legls  anzillum  quaerlt 
qnl  In  legem  commlttlt" 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  tS  194- 
214,219,223;  Dea  Dig.  {  81.*] 

6w  COHTBACTS  (J  108*) — ^liEOAUTT — PUBLIO  POUCT. 

If  an  act  contracted  for  Is  In  violation  of  public  policy,  the  contract  Is 
unenforceable,  whether  the  act  be  criminal  or  not 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  H  498-603,  506, 
607-611;  Dec.  Dig.  {  108.*] 

7.  CORTBACTS  (I  137*) — LEaALUT — INTAUDITT  IN  PaBI. 

If  a  contract,  which  contains  an  element  which  is  legal  and  one  which 
Is  against  public  policy.  Is  entire,  the  legal  consideration  cannot  be  sep- 
arated from  that  which  is  Illegal,  so  as  to  make  the  legal  part  enforceable, 
irrespective  of  the  equities  between  ttie  parties  to  the  contract 

[Ed.  Note.^-For  other  cases,  see  Contracts,  Cent  Dig.  {§  701-712;  Dec. 
Dig.  i  187.*] 

Action  by  Thomas  F.  Cahill  against  Lester  L.  Oilman,  as  executor 
of  Theophilus  Oilman,  deceased.  On  motion  for  dismissal  of  the  com- 
plaint and  to  set  aside  a  verdict  for  plaintiff.  Motion  for  dismissal 
granted. 

George  W.  Martin,  of  Brooklyn,  for  plaintiff. 

Brush  &  Crawford,  of  New  York  City,  for  defendant 

BENEDICT,  J.  At  the  conclusion  of  the  testiinony,  the  defendant 
renewed  the  motion  made  and  denied  at  the  end  of  the  plaintiff's  case 
to  dismiss  the  complaint  on  the  ground  that  the  plaintiff  had  failed  to 
establish  any  legal  contract,  and  that,  if  he  had  established  any  con- 
tract at  all  between  himself  and  the  decedent,  whose  executor  he  was 
suing,  it  was  an  illegal  and  void  contract.  The  court  reserved  decision 
of  die  motion  and  submitted  two  questions  of  fact  to  the  jury  in  man- 
ner following : 

*Vm  other  earca  m6  nma  topic  4  {  mvmxsb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rap'r  Indejcaa 
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Question  1:  Was  the  plaintiff,  between  the  30th  day  of  October, 
1907,  and  the  27th  day  of  August,  1912,  employed  by  Theophilus  Gil- 
man  as  secretary  and  companion  at  the  rate  of  $5  per  day  ? 

Question  2 :  If  you  shall  find  that  the  plaintiff  was  so  employed  by 
said  Theophilus  Gibnan,  did  he  render  services  as  such  secretary  and 
companion,  and,  if  so,  for  what  period? 

The  jury  answered  the  first  question  in  the  affirmative,  and  to  the 
second  they  answered,  "One  thousand  and  thirteen  days."  The  effect 
of  these  findings,  if  the  court  should  direct  a  general  verdict  in  plain- 
tiff's favor,  as  it  is  authorized  to  do  by  section  1187  of  the  Code  of 
Civil  Procedure,  would  be  to  give  to  the  plaintiff  a  verdict  for  $5,065. 

[  1  ]  The  court  may,  however,  under  this  section,  notwithstanding  such 
verdict,  "pass  upon  the  motion  to  nonsuit  or  direct  such  general  verdict 
as  either  party  may  be  entitled  to" ;  but  it  would  ordinarily  direct  a 
general  verdict  in  conformity  with  such  special  verdict,  unless  the  spe- 
cial verdict  were  clearly  against  the  weight  of  the  evidence,  or  unless 
the  motion  to  nonsuit  ought,  as  a  matter  of  law,  to  be  granted  non 
obstante  veredicto.  When  the  special  verdict  was  rendered,  the  de- 
fendant moved  to  set  it  aside  as  contrary  to  law,  contrary  to  the  evi- 
dence, and  against  the  weight  of  the  evidence,  and  as  excessive.  De- 
cision upon  this  motion  was  also  reserved,  and  briefs  have  since  been 
submitted  by  both  parties. 

The  plaintiff  sued  to  recover  a  sum  in  gross,  $7,500,  alleged  to  be  the 
reasonable  value  of  services  rendered  by  him  to  the  defendant's  testa- 
tor, under  a  contract  of  employment  resting  in  parol,  between  Octo- 
ber 30,  1907,  and  August  27,  1912,  as  secretary  and  companion.  By  a 
bill  of  particulars,  to  which  no  objection  was  made,  the  cause  of  ac- 
tion was  modified  so  as  to  allege  a  verbal  contract,  by  the  terms  of 
which  the  decedent  employed  the  plaintiflf  as  companion  and  confiden- 
tial clerk  on  October  30,  1907,  and  agreed  to  pay  him  $5  a  day  for  his 
services,  and  that  the  plaintiff  rendered  services  up  to  the  decease  of 
the  testator,  which  occurred  on  August  27,  1912,  and  it  was  upon  this 
theory  that  the  action  was  tried.  I  shall  assume,  as  indeed  I  must  for 
the  purposes  of  the  motion  for  a  nonsuit,  that  there  was  evidence  of  em- 
ployment of  the  plaintiff  by  the  testator  to  render  some  kind  of  serv- 
ices for  him,  or  at  least  that  there  was  enough  evidence  of  employ- 
ment to  go  to  the  jury;  but  the  more  serious  question  which  the  mo- 
tion presents  is  whether  the  employment  was  not  one  to  perform  serv- 
ices which  were  unlawful  because  against  the  public  policy  of  this 
state. 

[2]  Unless  the  contract  were  in  reality  not  unlawful,  the  plaintiff 
cannot  recover  upon  it,  even  though  he  declared  upon  one  which  color- 
ably  was  lawful,  and  the  motion  for  a  nonsuit  should,  in  such  case,  be 
granted. 

[3]  Upon  the  trial,  the  plaintiff  sought  to  establish  the  contract  of 
employment  by  the  witness  Moran,  whose  testimony  upon  this  point 
was  as  follows : 

"Wben  he  (Theophilus  Gilman)  quit  bookmaking  at  the  fall  meettng  of 
Sheepshead  Bay,  he  said  that  he  was  very  sorry  that  he  had  to  lay  us  off, 
but  that  he  was  going  to  continue  with  Tommy  Cahill  (the  plaintiff)  at  a  sal- 
ary of  $5  a  day.    We  were  getting  $10,  and  he  said  that  he  could  not  afford 
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to  pay  him  that  amonnt  of  money,  but  he  would  retain  him  at  |5  a  day  to  do 
his  betting  for  him  and  look  after  his  business."    Mins.  pp.  5,  6. 

The  witness  was  then  asked  this  question  by  counsel  for  the  plain- 
tiflF: 

"Q.  What  else  did  he  (Tbeophllns  Gllman)  say  he  was  to  act  as,  as  betting 
comndssloner  and  attending  to  hla  horses,  and  what  else?" 

To  which  the  witness  replied : 

"To  be  his  personal  attendant  and  to  be  his  confldmtial  agent,  looking  after 
the  entering  of  horses  and  doing  his  betting  for  him  on  the  race  track."    Mlns. 

p-e. 

And  upon  cross-examination  the  witness  testified  that,  at  the  conver- 
sation had  at  the  Sheepshead  Bay  meeting  in  1907,  Gilman  said  that  he 
was  "to  use  him  (the  plaintiff)  in  betting,"  and  that  "Tommy  (the  plain- 
tiff) was  doing  his  betting  for  him,"  and  that  Gilman  said  this  on  many 
occasions.    Mins.  pp.  27,  28. 

It  is  apparent  from  the  entire  testimony  that,  during  the  period  in 
which  the  services  were  rendered,  the  plaintiff  was  acting  as  a  "betting 
commissioner,"  as  he  himself  testified,  "at  all  race  tracks  around  New 
York  that  were  running,"  and  received  commissions  to  and  did  make 
bets  there  and  elsewhere  for  the  testator  upon  horses  in  which  the 
testator  was  interested,  taking  money  from  the  testator  to  be  used  in 
making  such  bets  and  collecting  for  him  moneys  resulting  therefrom. 
An  examination  of  the  testimony  clearly  indicates  that  while  the 
plaintiff  may  occasionally,  if  the  testimony  be  true,  have  rendered 
some  slight  personal  services  to  the  testator  which  fall  within  the  classi- 
fication of  services  usually  rendered  by  secretaries  or  confidential 
clerks  (such,  e.  g.,  as  going  to  his  bank  to  deposit  or  draw  moneys  for 
him),  yet  not  on^  a  material  part,  but  practically  all  the  services  which 
the  plaintiff  was  employed  to  perform  and  which  he  did  perform,  were 
in  the  way  of  a  betting  .commissioner  (that  is,  as  has  been  said,  acting 
as  agent  for  the  testator  in  betting  or  wagering  moneys  upon  the  re- 
sult of  horse  racing).  This  kind  of  service  was  unquestionably,  upon 
the  evidence,  what  the  testator  employed  the  plaintiff  to  render  and 
what  the  plaintiff  undertook  to  perform.  If  we  eliminate  from  the  case 
the  evidence  as  to  service  connected  with  wagering  moneys  upon  horse 
racing,  there  is  nothing  left  of  the  original  claim  for  services  of  a  le- 
gitimate nature,  and  it  is  impossible,  from  the  evidence,  to  segregate  the 
latter  class  of  services  from  the  former. 

The  question  is  therefore  squarely  presented,  by  the  defendant's  mo- 
tion for  a  nonsuit,  whether  such  an  agreement  as  the  evidence  tends  to 
establish  in  this  case  can  be  enforced,  or  whether  it  is  not  an  illegal 
agreement  because  contrary  to  public  policy,  and  for  that  reason  void 
and  unenforceable. 

[4]  The  test  by  which  the  courts  determine  whether  a  given  act  or 
contract  is  or  is  not  against  public  policy  does  not  rest  in  uie  mere  in- 
dividual opinion  of  the  judge  who  is  called  upon  to  decide  the  question, 
otherwise  different  judges  might  reach  different  conclusions  upon  the 
same  state  of  facts,  according  to  their  complexional  view  of  the  ab- 
stract morality  of  the  question.    Public  policy  is  the  principle  of  law 
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that  no  one  can  lawfully  do  that  which  has  a  tendency  to  be  injurious 
to  the  public  or  against  the  public  good.  It  is  ascertained  from  the 
established  law  of  the  state,  whether  found  in  the  Constitution,  the 
statutes,  or  judicial  records.  A  state  can  have  no  public  policy  except 
what  is  found  in  its  Constitution  and  laws.  People  v.  Hawkins,  157 
N.  Y.  1,  12,  51  N.  E.  257,  42  L.  R.  A.  490,  68  Am.  St.  Rep.  736,  cit- 
ing Hollis  V.  Drew  Theological  Seminary,  95  N.  Y.  166 ;  Cross  v.  U.  S. 
Trust  Co.,  131  N.  Y.  343,  30  N.  E.  125,  15  L.  R.  A.  606,  27  Am.  St 
Rep.  597.  See,  also,  Girard  Will  Case,  2  How.  (U.  S.)  127,  11  L.  Ed. 
205.  Where  the  state  has  spoken  through  its  Legislature,  there  is  no 
room  for  speculation  as  to  what  the  public  policy  on  that  particular 
subject  is.  Once  ascertained  contracts  which  contravene  it  "are  not 
sometimes  valid  and  sometimes  invalid,  but  they  are  always  invalid,  and 
the  courts  will  never  tolerate  or  enforce  them." 

[5]  It  is  the  rule  in  this  state,  and  I  believe  in  many  other  states  as 
well,  that  one  who  is  employed  as  an  agent  to  carry  out  a  transaction 
which  is  unlawful  cannot  recover,  either  upon  an  express  or  implied 
contract,  for  compensation  for  his  services  against  his  principal,  and  I 
take  it  that  this  is  an  illustration  of  the  maxim  of  the  common  law, 
"Frustra  legis  auxilium  quserit  qui  in  legem  committit."  (In  vain  does 
he  who  offends  against  the  law  seek  the  help  of  the  law.)  Kent  v.  Jud- 
kins,  53  Mo.  160, 163, 87  Am.  Dec.  544.  In  Gray  v.  Hook,  4  N.  Y.  449, 
455,  interpreted  in  the  cases  cited  in  1  N.  Y.  Aiuio.  Dig.  280,  what  had 
been  said  in  1  Comyn  on  Cont  30,  was  approved,  namely : 

"All  contracts  or  agreements  which  bare  for  their  object  anything  which  Is 
repugnant  to  justice,  or  against  the  general  policy  of  the  common  law,  or  con- 
trary to  the  proylslons  of  any  statute,  are  void ;  and,  whenever  a  contract  or 
agreement  is  entered  into  with  a  Tlew  to  contravene  these  general  principles, 
there  Is  no  form  of  words,  however  artfully  Introduced  or  omitted,  which 
can  prevent  courts  of  law  and  equity  from  investigating  the  truth  of  the  trans- 
action, for  ex  turpi  contractu  acUo  non  oritur  is  a  rule  both  in  law  and  equity." 

In  20  Cyc.  934,  it  is  said : 

"A  contract  in  direct  promotion  of  illegal  gambling  is  also  illegal  and  can- 
not be  enforced." 

In  support  of  this  is  cited  Harris  v.  White,  81  N.  Y.  532,  where  it 
was  held  that  one  could  recover  for  services  in  driving  a  horse  in  a  race 
for  a  purse  or  prize  at  any  place  within  the  state  where,  by  statute, 
such  races  are  authorized,  but  that  the  rule  would  be  otherwise  if  the 
case  had  involved  the  making  of  bets,  wagers,  or  stakes  upon  the  result 
of  the  race.  Chief  Judge  Folger,  in  speaking  of  the  distinction  be- 
tween the  two  things,  says  (page  539) : 

"A  bet  or  wager  is  ordinarily  an  agreement  betwe^i  two  or  more  that  a 
sum  of  money  or  some  valuable  thing,  in  contributing  which  all  agreeing  take 
part,  shall  become  the  property  of  one  or  some  of  them,  on  the  happening  in 
the  future  of  an  event  at  the  present  uncertain ;  and  the  stake  is  the  money 
or  thing  thus  put  upon  the  chance.  There  is  in  them  this  element  that  does 
not  enter  Into  a  modem  purae,  prize,  or  premium,  viz.:  TIi.-.t  each  party  to 
the  former  gets  a  chance  of  gain  from  others,  and  takes  a  risk  of  loss  of  his 
own  to  them.  'Illegal  gaming  implies  gain  and  loss  between  the  parties  by 
betting,  such  as  would  excite  a  spirit  of  cupidity.'  People  v.  Sergeant,  8  Cow. 
139.  A  purse,  prize,  or  premium  is  ordinarily  some  valuable  thing,  offered 
by  a  person  for  the  doing  of  something  by  others.  Into  the  strife  for  wUdi 
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he  does  not  enter.  He  has  not  a  diance  of  gaining  the  thing  offered;  and,  if 
be  abide  by  his  offer,  that  he  must  lose  It  and  give  it  over  to  some  of  those 
contending  for  it  is  reasonably  certain.  Such  is  the  meaning  of  the  words 
now,  in  common  understanding,  in  the  practical  use  of  them,  and  in  the  leg- 
islative purview,  as  will  be  seen  by  the  citations  which  we  make.  Laws  of 
1868,  c.  91.  <  8 ;  chapter  523,  Laws  of  1860,  |  3 ;  Laws  of  1872,  c,  609,  t  2." 

In  Ruckman  v.  Pitcher,  1  N.  Y.  392,  Judge  Jones,  after  examining  the 
several  provisions  of  the  Revised  Statutes  relative  to  racing  and  gam-, 
bling  upon  the  results  of  racing,  said: 

"While,  therefore,  the  special  acts  which  have  been  referred  to  may  exon- 
erate the  parties  concerned  in  the  race  in  anestion  from  the  provisions  and 
penalties  of  the  act  against  the  racing  of  animals,  I  see  no  reason  to  doubt 
that  the  wager  upon  the  result  of  the  race  oomes  fully  within  the  provisions 
of  the  act  declaring  all  wagers  unlawful,  and  all  contracts  relating  to  them 
void." 

From  an  early  period  in  the  history  of  this  state  until  the  present 
time,  the  making  of  bets  or  wagers  upon  the  result  of  horse  racing 
has  been  unlawful  by  statute,  although  not  under  all  circumstances  con- 
stituting a  crime. 

By  chapter  44,  Laws  of  1802,  §  1,  it  was  provided  that: 

"All  racing  and  numiiig,  pacing  or  trotting  of  horses,  mares  or  geldings, 
for  any  bet  or  stakes,  in  money,  goods  or  chattels,  or  other  valuable  thing, 
shall  be  and  hereby  are  declared  to  be  common  and  public  nuisances,  and  of- 
fenses against  this  state;  and  the  authors,  bettors,  stakers,  stake  holders,  par- 
ties, contrivers  and  abettors  thereof,  shall  be  proceeded  against,  and  punished 
by  Sne  and  imprisonment  at  the  discretion  of  any  court  having  cognizance 
tliereof ;  and  all  public  officers  concerned  in  the  administration  of  justice, 
are  hereby  strictly  enjoined  to  cause  this  act  to  be  faithfully  executed." 

It  was  further  provided  in  section  5  that  aH  contracts  "for  or  on  ac- 
count of  any  sum  or  stmis  of  money,  or  other  thing,  bet  or  staked,  or 
depending  on  any  such  race  or  races  as  aforesaid,  or  concerning  the 
same,  *  *  *  shall  be  deemed  and  adjudged  void  in  law."  This 
act  is  also  found  in  the  Revision  of  1813,  vol.  1,  p.  222. 

Section  1,  above  recited,  was,  with  some  slight  changes,  embodied  in 
the  Revised  Statutes  of  1829  (passed  December  3d)  as  section  55,  art. 
5,  tit.  8,  ch.  20,  pt  1.  Section  5,  above  recited,  was  embodied  in  sec- 
tion 8  of  article  3  of  the  same  diapter,  and  has  never  been  repealed, 
not  even  by  the  provisions  of  the  Percy-Gray  Law  (chapter  570,  Laws 
of  1895).  See  Mendoza  v.  Levy,  98  App.  Div.  326,  90  N.  Y.  Supp. 
748,  per  Mr.  Justice  Hirschberg.  Section  1,  as  modified,  is  now  part  of 
section  987  of  the  Penal  Law,  and  section  5  now  constitutes  sections 
991  and  992  of  the  same  law,  which  now  read  as  follows,  unchanged 
since  1827,  except  by  making  two  sections  out  of  one,  viz.: 

"Sec.  991.  Illegal  Wagers,  Bets  and  Stakes.  All  wagers,  bets  or  stakes, 
made  to  depend  npon  any  race,  or  upon  any  gaming  by  lot  or  chance,  or  upon 
any  lot,  chance^  casualty,  or  unknown  or  contingent  event  whatever,  shall  be 
unlawful." 

"Sec:  992.  Contracts  on  account  of  money  or  property  wagered,  bet  or  staked 
are  void.  All  contracts  for  or  on  account  of  any  money  or  property,  or  thing 
In  action  wagered,  bet  or  staked,  as  provided  in  the  preceding  section,  slial] 
be  void." 

It  thus  appears  that  for  more  than  a  century  it  has  been  unlawful 
to  engage  in  this  state  in  the  making  or  laying  of  bets  or  wagers  upon 
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the  results  of  horse  racing ;  and  while  it  is  true  that  not  every  form  of 
such  gambling  constitutes  a  crime  unless  it  be  "accompanied  by  record, 
registry  or  the  use  of  some  part  of  the  paraphernalia  of  professional 
gamblers,  except  in  the  case  of  pool  selling  where  probably  no  writing 
or  record  is  necessary  to  constitute  the  crime"  (People  v,  Langan,  196 
N.  Y.  260,  267,  89  N.  E.  921,  923,  25  L.  R.  A.  [N.  S.]  479,  17  Ann. 
Cas.  1081,  per  Cullen,  C.  J.),  yet  it  is  equally  true  that  it  is  the  settled 
"public  policy  of  the  state,  as  shown  by  its  statutory  enactments,  that 
contracts  to  engage  in  or  to  promote  this  form  of  gambling  are  void  in 
law  and  will  not  be  sustained  by  the  courts.  The  contention  of  the 
plaintiff  that  the  act  was  not  criminal,  and  that  therefore  the  plaintiff 
can  recover,  overlooks  this  distinction  and  finds  no  support  in  the  au- 
thorities cited  on  his  brief. 

[8]  If  it  be  violative  of  public  policy,  it  vitiates  the  contract  and 
renders  it  unenforceable. 

One  further  point  made  by  the  counsel  for  the  plaintiff  should  be 
noticed.  Where  a  contract  or  transaction  is  held  to  be  illegal  and  void, 
and  consequently  not  enforceable,  such  contract  cannot  be  sifted  and 
the  legal  services  rendered  under  it,  or  in  its  pursuit,  separated  from 
the  ill^al  services  and  a  recovery  had  for  so  much  of  tiie  service  as 
shall  be  adjudged  to  be  legal. 

[7]  Where  an  entire  agreement  contains  an  element  which  is  legal 
and  one  which  is  void,  as  being  against  public  policy,  the  legal  consid- 
eration cannot  be  separated  from  that  which  is  illegal  and  void,  so  as 
to  found  an  action  on  the  legal  consideration.  Courts  of  justice  are 
not  required,  in  any  way,  to  aid  in  the  enforcement  of  an  illegal  con- 
tract, or  to  lend  their  assistance,  in  any  respect,  to  an  illegal  transac- 
tion. Their  action  is  controlled  by  a  principle  having  no  respect  to  the 
equities  between  the  parties,  or  their  bad  faith  towards  each  other,  but 
rests  upon  the  solid  and  broad  foundation  of  a  wise  and  prudential 
governmental  policy.    Rose  v.  Truax,  21  Barb.  361. 

I  therefore  hold  that  the  contract  sued  upon  is  void  and  illegal  in  its 
entirety  as  against  the  public  policy  of  this  state,  as  found  in  its  stat- 
utes. The  special  verdict  in  favor  of  the  plaintiff  is  set  aside  as  con- 
trary to  law  and  contrary  to  the  evidence  and  the  weight  of  the  evi- 
dence, and  the  defendant's  motion  for  a  dismissal  of  the  complaint  is 
granted,  with  costs.  Thirty  days'  stay  of  execution  after  service  of 
notice  of  entry  of  judgment  and  30  days  to  make  case  on  appeal 
granted  to  the  plaintiff. 

(161  App.  Dlv.  77) 

LARKIN  V.  REID  ICE  CREAM  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  6,  1914.) 

1.  Neougenoz  (8  121*) — Evidence — Res  Ipsa  LoQtiiTim  Doctkise. 

Defendant  was  charged  with  liability  for  damage  from  its  horse  nmnlng 
away  because  of  the  bit  falling  out  of  its  mouth  so  that  the  driver  could 
not  restrain  It  The  bridle,  which  was  intended  to  permit  feeding  in  har- 
ness, did  not  have  the  blt-rlngs  held  up  on  both  sides  to  the  Jaw-straps 
by  buckles,  but  on  one  side  the' strap  was  attached  to  the  ring  by  a  snap- 
liook  so  that  the  bit  could  be  disconnected  when  feeding,  and  the  snap- 

*Por  other  cum  see  nmt  topic  t  i  NtmsaB  In  Dec.  A  Am.  Diss.  1907  to  date,  *  Rep'r  IndexM 
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hook  gave  way  and  released  the  bit,  but  It  was  not  shown  wbetber  It  be- 
came disconnected  becanse  of  the  worn  condition  of  the  snap-hook  or  be- 
cause the  driving  rein  Vas  attached  to  the  ring  in  front  of  the  snap-hook 
and  worked  it  loose  in  crossing  over  it  Held,  that  the  release  of  the  bit 
was  an  occurrence  which  ordinarily  would  not  happen  without  negligence, 
so  that  proof  of  the  occurrence  prima  facie  showed  negligence,  even  if 
plalntifT  could  not  show  wbldi  of  the  causes  released  the  bit 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  S|  217-220,  224- 
228,  271;   Dec.  Dig.  t  121.*] 

2.  NBGUGXNCK  (I  119*) — AlXEOATIONS  OF  C!01CPLAINT — ISSUES. 

Where  the  complaint  and  bill  of  particulars  in  an  action  for  damage 
from  a  horse  running  away  alleged  "defective  harness"  as  the  cause  of 
the  accident,  the  court  properly  refused  to  narrow  the  Issue  to  the  ques- 
tion of  a  defect  In  the  snap-hook  attaching  the  Jaw-straps  to  the  bit-rings. 

[Ed.  Note.— For  other  cases,  see  NegUgence,  Cent  Dig.  ||  200-216;  Dec. 
Dig.  {  119.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Mary  Larkin,  as  administratrix  of  Thomas  J.  Larkin, 
against  the  Reid  Ice  Cream  Company.  From  a  judgment  for  plaintiff 
and  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

James  J.  Mahoney,  of  New  York  City  (George  J.  Stacy,  of  New 
York  City,  on  the  brief),  for  appellant 
Ellis  I*  Aldrich,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1]  Defendant  was  not  held  because  its  horse 
bolted  and  ran.  Its  liability  comes  from  the  bit  falling  out  of  the 
horse's  mouth,  rendering  the  driver  powerless.  The  bridle,  designed  to 
allow  feeding  in  harness,  did  not  have  the  bit-rings  held  up  on  both 
sides  to  the  jaw-straps  by  buckles.  On  one  side  the  strap  was  attached 
to  the  ring  by  a  clasp  or  snap-hook,  so  that  the  bit  could  be  discon- 
nected when  the  horse  was  fed  from  a  nose-bag.  It  was  this  snap- 
hook  which  gave  way,  and  released  the  bit,  as  the  driver  tried  to  check 
the  horse's  flight.  Defendant  maintained  that  the  snap-hook  was  per- 
fect, and  the  rein  properly  attached.  Hence  defendant  could  give  no 
explanation  for  this  occurrence  or  account  for  the  snap-hook  being 
separated  from  the  bit.  Obviously,  it  might  happen  from  a  weakened 
or  worn  snap-hook ;  and  defendant's  driver  also  admitted  that,  if  the 
driving  rein  was  attached  to  the  ring  forward  of  the  snap-hook,  such  a 
crossing  over  the  snap-hook  might  work  it  loose.  Even  if  plaintiff 
could  not  specify  which  of  these  causes  let  out  the  bit,  yet,  as  the  oc- 
currence was  one  that  in  common  experience  could  not  happen  with- 
out n^ligence,  it  presented  a  prima  facie  case  for  the  jury.  Robinson 
V.  ConsoUdated  Gas  Co.,  194  N.  Y.  37,  40,  86  N.  E.  805,  28  L.  R.  A. 
(N.  S.)  586. 

The  jury  therefore  could  find  for  plaintiff,  upon  the  defendant's  fail- 
ure to  account  for  this  slipping  out  of  the  bit  without  negligence  on  the 
part  of  defendant  (Sweeney  v.  Edison  Electric  Illuminating  Co.,  158 
App.  Div.  449,  143  N.  Y.  Supp.  636),  taken  in  connection  with  plain- 
'  — ^ 
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tiff's  evidence  of  defects  in  the  snap-hook  given  by  three  witnesses 
•whose  attention  had  been  directed  to  it  when  the  horse  was  finally- 
stopped  and  held. 

[2]  The  complaint,  and  bill  of  particulars,  both  alleged  "defective 
harness."  The  court  therefore  rightly  refused  to  narrow  the  issue  to 
the  question  merely  of  a  defect  in  the  clasp  or  hook.  But  the  court 
did  charge  that  the  "duty  of  showing  the  cause  of  the  snap  or  bit  be- 
coming separated  one  from  another  is  upon  the  plaintiif" — certainly 
as  favorable  as  appellant  could  ask. 

The  judgment  and  order  are  therefore  affirmed,  with  costs. 


(161  App.  Dlv.  59) 

BENARD  et  aL  v.  PROTECTED  HOME  CIRCLE. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  4,  1914.) 

1.  Iksubance  (I  788*)— Lite  Insubance — "StnoiDB." 

"Suicide,"  as  used  in  a  suicide  clause  in  a'  benefit  certlflcate,  implies 
a  mental  appreciation  of  the  act  of  Belf-kUling,  which  an  insane  person 
could  not  have. 

[Ed.  Note. — For  other  cases,  see  Insurance^  Coat  Dig.  1 1958;  Dea  Dig. 
§788.* 

For  other  deflnltiona,  see  Words  and  Phrases,  vol.  7,  pp.  6764-6769; 
vol.  8,  p.  7809.] 

2.  iNsiniANOB  (1 817*) — MuTOAL  Benefit  Insit&ance — Bubden  of  Proof — Sui- 

cide. 

The  defense  of  self-destruction  is  an  afflrmatlTe  defense  the  burden  of 
proving  which  rests  on  the  association  in  an  action  on  a  mutual  benefit 
certificate,  and  hence  it  must  show  that  the  poison  taken  by  insured  was 
not  taken  by  mistake. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  {{  1999-2002; 
Dec.  Dig.  i  817.*] 

3.  Iksukanck  (S  788*) — Mutual  Benefit  Insukanck — Suicide  Clause. 

A  clause  of  a  mutual  benefit  certificate  exempting  from  liability  for 
death  from  suicide  would  not  be  applicable  if  Insured  took  poison  through 
mistake. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  1 1956 ;  Dec.  Dig. 
I  788.*] 

4.  Evidence  (J  63*) — Pbesumptionb — Sanity. 

Sanity  is  presumed ;  that  being  the  normal  human  condition. 
[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  83:   Dec  Dig. 
i  63.*] 

5.  Evidence  ({  60*) — Pbesumftions — Suicide. 

Since  Buidde  is  unlawful  and  immoral,  it  Is  presumed  that  insured's 
death  was  not  caused  by  suicide. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent  Dig.  I  81 :  Dec.  DIk. 
f  «0.«1 

6.  Insurance  (|  825*) — ^Mutual  Benefit  Insukance — Actions — Just  Ques- 

tion— Cause  of  Death. 

Evidence  in  an  action  on  a  mutual  benefit  certificate  held  to  make  it  a 
jury  question  whether  insured  took  poison  by  mistake  or  for  suicidal  pur- 
pose. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  1 2009 :  Dea  Die. 
J  825.*] 
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Appeal  from  Trial  Term,  Cattaraugus  County. 

Action  by  Martha  Benard  and  another  against  the  Protected  Home 
Circle.  From  a  judgment  for  defendant,  plaintiffs  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Henry  Donnelly,  of  Olean,  for  appellants. 

George  A.  Laricin,  of  Olean,  for  respondent. 

LAMBERT,  J.  This  is  an  action  to  recover  upon  a  contract  of  life 
insurance  issued  by  the  respondent,  upon  the  life  of  George  Benard. 
The  issuing  of  the  certificate,  the  payment  of  all  premiums  due,  and 
the  death  of  the  insured  are  all  conceded.  The  defense  is  based  upon 
the  conceded  fact  that  Benard  died  from  carbolic  acid  administered 
by  his  own  hand.  In  this  connection,  there  is  invoked  a  suicide  clause 
in  both  the  certificate  of  insurance  and  in  the  by-laws  of  the  respond- 
ent  Both  theise  clauses  are  set  forth,  in  full,  in  the  answer. 

Plaintiffs  do  not  attempt  to  combat  the  proof  that  the  insured  met 
his  death  from  self-administered  carbolic  acid,  and  that  conclusion  is 
required  from  the  evidence.  But  to  escape  the  consequences  of  the 
provisions  in  avoidance  of  the  policy  plaintiffs  advance  two  arguments. 

[1]  It  is  first  urged  that  the  defense  in  avoidance  is  affirmative  in 
character  and  that  its  burden  rests  upon  the  respondent ;  that  respond- 
ent, in  its  answer,  has  urged  the  sole  defense  of  suicide ;  that  the  act 
of  suicide,  under  our  decisions,  implies  and  requires  that  the  suicide 
be  a  sane  person,  capable  of  appreciating  the  character  and  conse- 
quences of  his  acts ;  and  that  the  evidence  in  this  case  presents  a  ques- 
tion of  fact  as  to  whether  or  not  the  insured  was  possessed  of  that  de- 
gree of  mentality.  It  is  true  that  our  Court  of  Appeals  has  held  that 
an  insane  man  cannot  commit  suicide.  That  suicide  implies  a  mental 
appreciation  of  the  act,  such  as  an  insane  man  could  not  have.  Mea- 
chem  V.  Association,  120  N.  Y.  242,  24  N.  E.  283 ;  Shiimian  v.  Home 
Circle,  174  N.  Y.  398,  67  N.  E.  83,  63  L.  R.  A.  347.  But  this  entire 
argument  rests  upon  the  narrow  construction  of  the  answer,  as  raising 
solely  the  defense  of  suicide,  in  its  strict  sense.  I  cannot  accede. to  that 
construction  of  this  pleading.  The  answer  pleads  the  self-destruction 
clauses  of  both  the  by-laws  and  the  certificate.  Such  clauses,  as  will 
be  seen  from  an  examination  of  them,  are  sufficiently  broad  to  void  this 
policy  regardless  of  the  mental  condition  of  the  insured,  and  it  there- 
fore seems  to  me  that,  in  asserting  "suicide"  as  a  defense,  the  defend- 
ant should  be  deemed  to  have  used  that  term  in  its  colloquial  sense  as 
unbracing  all  acts  of  self-destruction,  regardless  of  the  mental  condi- 
tion of  the  subject 

[1, 8]  The  second  argument  of  the  appellant  is  somewhat  different 
and  has  more  merit.  It  must  be  conceded  that  the  defense  of  self- 
destruction  is  affirmative,  and  that  the  burden  of  sustaining  it  rests  up- 
on the  defendant.  In  establishing  that  defense  it  was  inctmibent  upon 
the  defendant  to  negative  the  possibility  of  this  acid  having  been  taken 
by  mistake ;  for,  if  taken  through  error,  then  clearly  the  dause  of  the 
policy,  in  avoidance,  is  not  applicable.    It  is  urged  by  appellant  that 
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-defendant  has  not  met  that  burden,  so  conclusively  as  to  resolve  that 
question  into  one  of  law,  rather  than  one  of  fact.  The  eflfect  of  the 
holding  of  the  trial  court,  in  directing  a  verdict  for  the  plaintiff  for 
the  amount,  only,  of  premiums  paid,  is  that  the  evidence  adduced,  upon 
this  affirmative  defense,  by  both  sides,  permits  but  the  single  inference 
that  the  add  was  taken  intentionally.  If  such  court  was  right  in  this 
•conclusion,  then  such  question  was  properly  handled  as  one  of  law. 
But,  if  contrary  inferences  are  permissible  from  such  evidence,  then 
such  evidence  should  have  been  submitted  to  the  jury. 

Briefly  stated,  the  evidence  pertinent  is  as  follows:  The  insured 
was  a  young  man  about  38  years  of  age.  He  was  a  barber  by  occupa- 
tion, owning  his  own  shop.  For  some  years  his  health  had  been  poor, 
requiring  him  at  various  times  to  seek  employment  taking  him  into  the 
outdoor  air.  He  suffered  great  pain  at  intervals.  His  eyesight  was 
poor;  the  sight  of  one  eye  being  almost  entirely  gone.  He  was  under 
a  physician's  care  and  customarily  carried  upon  his  person  bottles  of 
remedies,  at  least  one  of  which  was  a  four-ounce  bottle.  On  the  day 
of  his  death,  and  about  two  hours  previously  thereto,  he  purchased  of 
a  druggist  a  four-ounce  bottle  of  carbolic  acid.  He  had  made  similar 
purchases  before.  That  particular  kind  of  acid  was  in  use  by  him  for 
sterilizing  his  barber  tools.  Just  before  his  death  he  went  into  a  saloon 
and  with  a  pencil  wrote  something  upon  a  piece  of  paper.  He  then 
called  for  a  glass  of  beer  and  took  it  to  a  table  in  the  place.  Soon 
afterwards  he  called  for  another,  saying  that  he  had  broken  the  first. 
Although  no  broken  glass  was  to  be  seen,  the  bartender  gave  him  an- 
other, which  he  took  into  the  water-closet.  He  was  next  seen  coming 
out  of  the  closet,  when  he  stated  that  he  had  killed  himself.  Of  sev- 
eral persons,  he  requested  a  physician.  One  was  summoned,  but  in- 
sured soon  died.  His  lips,  mouth,  throat,  and  stomach  were  found  to 
be  burned  with  carbolic  acid.  The  bottle  of  acid  was  found  upon  him, 
about  one-third  emptied.  Upon  his  person,  a  letter  was  found  ad- 
dressed to  his  wife  (presumably  the  one  he  had  just  been  writing). 
That  letter  is  not  produced,  but  two  witnesses  give  its  contents  in  gen- 
eral terms.  They  say  it  asked  his  wife  to  forgive  him  and  that  she 
take  care  of  the  diildren.  One  witness  says  it  contained  the  statement 
that  he  could  stand  it  no  longer  and  that  it  expressed  love  for  his  wife. 
It  further  appears  that  previously  the  insured  had  had  issued  to  him  a 
revolver  permit;  that  his  wife,  one  of  the  plaintiffs,  observed  him 
standing  in  front  of  a  looking  glass  with  the  revolver  in  his  hand ;  and 
that  she  thereupon  requested  the  cancellation  of  the  permit  and  se- 
cured possession  of  the  revolver. 

By  reason  of  his  frequent  use  of  carbolic  acid,  in  his  business,  this 
particular  purchase  proves  litle  in  aid  of  defendant  It  is  as  compatible 
with  mistake  as  with  the  intentional  taking  thereof.  The  circum- 
stances of  the  taking  of  the  acid  (except  the  writing  of  the  letter)  are 
also  easily  to  be  reconciled  with  mistake,  and  perhaps  his  requests  for 
a  physician  even  tend  to  support  the  theory  of  mistake  more  strongly 
than  that  of  intention.  The  letter  affords  the  greatest  argument  in 
ifavor  of  the  defendant.  But  the  contents  of  that  letter  are  hazily  giv- 
«n,  and,  from  the  portions  recollected,  it  may  be  that  a  contrary 
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inference  is  drawn  than  would  be  present  if  the  missive  itself  was  be- 
fore the  jury,  complete.  Defendant  finds  further  assistance  in  the 
previous  occurrences  with  the  revolver,  urging  a  tendency  to  take  his 
own  life  to  be  shown  therefrom.  It  does  not  appear,  however,  that 
he  ever  made  any  actual  attempt  so  to  do,  and  the  evidence  is  not  of 
strong  probative  value,  in  and  of  itself. 

On  tiie  other  hand,  the  ill  health  and  suffering  of  the  insured,  his 
poor  eyesight,  and  his  custom  of  carrying  his  physician's  remedies  in 
bottles  of  the  size  and  character  of  the  one  containing  this  acid,  are  all 
circumstances  that  tend  to  weaken  the  theory  of  intention  and  to  sup- 
port that  of  mistake.  There  is  no  evidence  of  any  preannouncement 
of  intention  to  destroy  himself,  nor  is  there  any  circumstance  shown 
which  differentiates  his  life  on  that  day  from  what  it  had  been  repeat- 
edly and  continuously  theretofore. 

[4,  5]  Added  to  these  circumstances  is  the  legal  presumption,  first, 
of  sanity ;  and,  next,  against  suicide.  Sanity  being  the  normal  condi- 
tion of  mankind,  its  existence  is  presumed,  until  the  contrary  is  shown. 
Suicide  being  unlawful  and  immoral,  the  presumption  obtains  in  favor 
of  mistake  rather  than  suicide  and  is  conclusive  until  the  contrary  is 
shown. 

[B]  I  am  of  the  opinion  that  the  defendant  did  not  make  out  its  de- 
fense of  intentional  self-destruction  with  such  clarity  as  permitted  the 
court  to  dispose  of  the  matter  as  a  question  of  law.  It  seems  to  me 
that  a  jury  might  find  from  all  the  circtunstances  that  this  acid  was 
taken  by  mistake  and  in  the  belief  that  it  was  medicine  proper  to  take. 
If  I  am  right  in  this,  then  a  jury  question  was  presented  and  a  re- 
versal is  required. 

The  juc^^ent  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


(84  HIsa  Rep.  421) 

HAKT  V.  WALSH  et  aU 

(Supreme  Court,  Appellate  Term,  First  Department    March  5, 1914.) 

L  GOKTBACTS   (I  99*) — ACTIOITB — StJTFICIENCT  OF  EVIDKNCE — FbaUD. 

In  an  action  for  breach  of  a  contract  by  which  defendants  were  to  pay 
plaintiff  a  royalty  In  consideration  of  plalntlfTs  not  suing  to  enjoin 
defendants  from  producing  a  play,  evidence  held  not  to  sustain  a  finding 
that  defendants  were  induced  to  make  the  contract  by  plaintiff's  fraudu- 
lent claim  that  he  owned  the  copyright  to  certain  plays. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  f§  448-453,  U97- 
1199,  1799,  1800;   Dec  Dig.  §  99.*] 

2.  CoRTBAOTS  (S  96*) — Duress — ^Thkeatened  Suit. 

If  plaintiff,  believing  that  his  property  rights  in  certain  plays  were  be- 
ing infringed  by  a  play  produced  by  defendants,  threatened  to  enjoin  de- 
fendants' production  of  their  play  unless  they  paid  him  a  royalty,  de- 
fendants' contract  to  pay  plaintiff  a  royalty  if  he  did  not  sue  them  was 
not  invalid  for  duress. 

(Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {§  431-440 ;  Dec. 
Dig,  t  95.*]  

'For  other  caaos  see  ume  topic  ft  i  kitiibeb  in  Dec.  &  Am.  Digs.  1M7  to  data,  &  Rep'r  Indexes 
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S.  CONTBACTS  (I  94*) — VtULVV. 

If  a  contract  by  defendants  to  pay  plaintiff  a  royalty  on  a  play  pro- 
duced by  defendants,  If  plalntlfF  would  not  sue  defendants  for  Infringing 
plaintiff's  rights  in  certain  otber  plays,  was  valid  when  made,  the  fact 
that  plaintiff  afterwards  made  a  statement  to  defendants  calculated  to 
convey  the  false  Impression  that  he  had  a  copyright  on  the  plays  in  which 
be  was  interested  would  not  afTect  the  validity  of  the  contract 

[Ed.  Note.— For  otber  cases,  see  Ck>ntract8,  Cent  Dig.  |§  420-430,  1160, 
1164,  1165 ;  Dec.  Dig.  {  94.«] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Thomas  Riego  Hart  against  Blanche  Walsh  and  another. 
From  a  judgment  for  defendants,  plaintiff  appeals.  Reversed,  and 
judgment  rendered  for  plaintiff. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Appell  &  Taylor,  of  New  York  City  (George  H.  Taylor,  Jr.,  of  New 
York  City,  of  counsel),  for  appellant. 
Henry  L.  Slobodin,  of  New  York  City,  for  respondents. 

SEABURY,  J.  The  complaint  alleges  that  the  plaintiff  is  the  owner 
of  the  rights  to  the  English  translations  of  the  plays  known  as  "Fe- 
dora" and  "La  Tosca,"  the  "situations"  from  which  plays  are  alleged 
to  be  incorporated  in  a  play  called  "The  Countess  Nadine,"  which  h^s 
been  produced  by  the  defendants;  that  the  plaintiff  and  the  defend- 
ants entered  into  an  agreement  wherein  and  whereby  it  was  provided 
that,  if  the  plaintiff  would  refrain  from  bringing  actions  for  damages 
or  for  an  injunction  against  the  defendants  by  reason  of  the  acts  of 
the  said  defendants  in  presenting  such  "situations"  in  "The  Countess 
Nadine,"  the  defendants  would  pay  to  the  plaintiff  a  royalty  of  $20 
per  week;  and  that  under  such  agreement  royalties  for  eight  weeks 
have  accrued  and  have  not  been  paid  by  the  defendants;  wherefore 
plaintiff  demands  judgment  in  the  sum  of  $160.  The  learned  court  be- 
low found  that  there  was  no  contract  between  the  plaintiff  and  the  de- 
fendants, and  that  if  there  was  such  a  contract  it  was  induced  by  fraud 
and  duress  on  the  part  of  the  plaintiff,  and  rendered  judgment  in  fa- 
vor of  the  defendants. 

That  part  of  the  opinion  of  the  learned  court  below  which  deals 
with  the  question  whether  the  "situations"  portrayed  in  "The  Count- 
ess Nadine"  violate  the  right  of  literary  property  which  the  plaintiff 
claimed  to  own  by  reason  of  his  proprietorship  of  the  plays  known  as 
"Fedora"  and  "La  Tosca"  does  not  in  our  jud^ent  relate  fo  any  is- 
sue of  law  or  fact  raised  by  the  pleadings  in  this  action. 

The  record  presents  but  two  questions  for  determination:  First, 
was  a  contract  entered  into  between  the  plaintiff  and  the  defendants ; 
and,  second,  if  so,  was  such  contract  induced  by  fraud  or  duress  on 
the  part  of  the  plaintiff  ?  If  the  evidence  requires  that  the  first  question 
should  be  answered  in  the  affirmative  and  the  second  question  in  the 
negative,  it  follows  that  the  plaintiff  is  entitled  to  judgment 

It  does  not  seem  to  us  that  the  question  whether  the  play  produced 

•For  other  case*  see  lame  topic  A  {  mmBBS  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Kep'r  Indezw 
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by  the  defendants,  "The  Countess  Nadine,"  involved  "situations"  sim- 
ilar to  those  presented  in  "Fedora"  and  in  "La  Tosca"  is  in  any  way 
involved  upon  this  appeal.  It  appears  from  the  record,  without  dis- 
pute, that  Fannie  Davenport  McDowell  made  certain  English  transla- 
tions of  the  last-mentioned  plays,  and  that  she  exercised  rights  of 
ownership  in  said  plays,  which  rights  were  •  generally  recognized 
throughout  the  dramatic  and  theatrical  world  in  the  United  States  and 
Canada;  that  she  died  in  September,  1898;  and  that  her  executors 
sold  to  the  plaintiff  the  manuscripts  of  said  translations  and  the  ex- 
clusive right  to  produce  said  plays. 

Whether  the  plaintiff's  claim  to  the  exclusive  ownership  of  said  plays 
is  meritorious,  we  cannot  determine  in  this  action.  That  he  claimed  to 
be  the  exclusive  owner  of  such  plays  by  virtue  of  the  sale  made  to  him 
by  the  executors  of  the  estate  of  Fannie  Davenport  McDowell  conclu- 
sively appears,  as  also  does  the  fact  that  he  claimed  that  his  right  of 
literary  property  in  said  plays  was  violated  by  the  play  produced  by 
die  defendants  known  as  "The  Countess  Nadine." 

The  tmcontradicted  evidence  shows  that  the  defendants,  in  consid- 
eration of  the  plaintiff's  promise  to  refrain  from  suing  upon  his  claim, 
agreed  to  pay  him  $20  per  week  as  a  royalty  during  the  time  that  "The 
(^untess  Nadine"  was  produced.  The  defendant  Walsh  signed  a  writ- 
ten contract  to  this  effect  on  September  17,  1913,  and  on  September  18, 
1913,  the  defendant  Golden  wrote  the  plaintiff  a  letter  in  which  he 
said: 

"At  our  interview  Monday  evening  Miss  Walsh  and  I  agreed  to  pay  you  the 
nun  of  twenty  (|20)  dollars  per  week." 

This  letter  and  the  written  agreement  signed  by  Miss  Walsh  leave 
no  room  for  doubt  that  the  defendants  made  the  agreement  upon  which 
the  plaintiff  declares. 

The  respondents  claim,  and  the  learned  court  below  found,  that  the 
contract,  if  made,  was  induced  by  false  representations.  The  represen- 
tation which  the  plaintiff  is  alleged  falsely  to  have  made  is  that  he 
had  a  copyright  of  the  plays  "Fedora"  and  "La  Tosca."  The  difficulty 
with  sustaining  the  claim  of  the  respondents  is  that  there  is  no  evidence 
that  the  plaintiff  made  such  a  claim  before  the  contract  was  entered 
into.  The  defendants  could  not  testify  whether  the  plaintiff  said  that 
he  owned  the  r^hts  to  these  plays,  or  whether  he  said  he  owned  the 
copyright  to  them ;  and  the  defendants  testified  that  they  were  not  in- 
duced, by  such  representation,  to  enter  into  the  contract  It  is  true 
that  several  days  after  the  contract  was  made  the  plaintiff  did  send  a 
threatening  letter  to  the  defendant  Walsh,  which  inclosed  a  copy  of  the 
section  of  the  United  States  Revised  Statutes  which  declared  that  the 
publication,  without  the  consent  of  the  owner,  of  a  literary  produc- 
tion which  had  been  copyrighted,  rendered  the  person  publishing  the 
same  guilty  of  a  misdemeanor  and  liable  to  a  year's  imprisonment. 
What^er  may  be  said  as  to  the  impropriety  of  sending  such  a  letter, 
the  statement  contained  in  that  letter  cannot  by  any  process  of  reason- 
ing be  held  to  have  induced  the  making  of  a  contract  which  was  en- 
tered .into  several  days  before  the  letter  was  writfen  or  received  by  the 
defendants. 
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If  we  examine  the  evidence  upon  which  the  defendants  predicate  the 
claim  that  the  plaintiff  stated,  before  the  contract  was  made,  that  he 
had  a  copyright  for  the  Sardou  plays,  we  shall  see  that  the  claim  is 
without  foundation.  Miss  Walsh  was  asked,  "What  did  Mr.  Hart 
tell  you  ?"  and  she  answered : 

"He  told  me  tbat  he  was  the  owner  of  the  Sardon  pieces  or  rights  to  them, 
or  the  copyright — whichever  Is  the  phrase  used.  •  *  *  I  do  not  know 
whether  he  said  right  or  copy,  bat  he  is  the  owner  of  the  Sardou  pieces ;  prob- 
ably that  is  the  way  he  put  it  *  *  *  He  told  me  he  owned  the  rights  to 
Sardou  plays  'Fedora'  and  'La  Tosca.'    That  I  never  questioned. 

"Q.  Didn't  yon  know  that  Miss  Davenport  had  been  playing  the  Sardou 
plays?    A.  Certainly. 

"Q.  Didn't  yon  know  that  she  had  exclusive  rights  In  playing  such  plays 
in  America?  A.  Yes,  sir.  *  *  *  I  know  Mr.  Hart  has  a  right  to  the  Sar- 
dou playa  *  *  *  I  believed,  and  I  believe  that  Mr.  Hart  has;  whether  it 
is  a  right  or  a  copyright,  I  don't  know  what  it  Is.  However,  he  has  got  some- 
thing to  do  with  the  Sardou  plays. 

"Q.  Has  that  influenced  you  in  agreeing  to  pay  him  $20  a  week?  A.  It  has 
not  The  only  thing  that  influenced  me  was  that  be  told  me  he  wonld  go  to 
the  managers  and  stop  my  booking." 

The  defendant  Golden  testified  on  this  subject  as  follows : 

"I  am  sure  that  he  (Hart)  claimed  to  have  a  copyright  or  translations  of 
those  plays." 

[1]  This  evidence  is  insufficient  to  sustain  the  claim  that  the  defend- 
ants were  induced  to  enter  into  the  contract  by  reason  of  Hart's  fraud- 
ulent claim  that  he  had  a  copyright  to  the  Sardou  plays. 

[2]  There  remains  to  be  considered  only  the  claim  of  the  respond- 
ents that  the  contract  was  entered  into  as  a  result  of  duress.  The  most 
that  can  be  claimed  from  the  proof  is  that  the  plaintiff  made  a  claim 
that  the  defendants  disputed,  and  that,  rather  than  have  the  claim 
tested  in  the  courts  while  "The  Countess  Nadine"  was  being  produced, 
they  agreed  to  pay  the  plaintiff  a  royalty  of  $20  per  week.  The  fact 
that  the  defendants  made  the  agreement  to  avoid  injunction  proceed- 
ings does  not  establish  duress.  Dunham  v.  Griswold,  100  N.  Y.  224, 
3  N.  E.  76,  A  mere  threat  to  sue  or  to  apply  to  the  courts  for  an  in- 
junction is  not  duress. 

"It  is  not  sufficient  In  such  cases  to  satisfy  the  trial  court  that  the  threats 
were  uttered ;  but  It  must  also  be  shown  that  they  constrained  the  wUl  of  the 
promisor  and  induced  the  promise."    Dunham  v.  Griswold,  supra. 

It  is  impossible  to  hold  upon  the  proof  before  us  that  the  claim  of 
the  plaintiff  and  his  threat  to  sue  thereon  was  such  a  threat,  coercion, 
compulsion,  or  undue  influence  as  to  take  away  the  volition  of  the  de- 
fendants and  therefore  constitute  duress. 

The  plaintiff,  believing  that  the  rights  which  he  had  purchased  were 
being  infringed,  had  the  right  to  threaten  to  bring  suit  in  the  courts  tc 
establish  that  claim.  When  the  plaintiff  made  this  claim,  the  defend- 
ants had  the  right  either  to  resist  his  claim  and  any  legal  proceedings 
which  he  might  base  upon  that  claim,  or  they  had  the  right  to  buy 
their  peace.  They  adopted  the  latter  alternative,  made  the  agfreement 
upon  which  the  plaintiff  sues,  and  failed  to  pay  the  amount  which  they 
agreed  to  pay. 
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[3]  Upon  these  facts  the  plaintiff  could  not  be  turned  out  of  court 
because  after  the  contract  was  entered  into  he  made  a  statement  calcu- 
lated to  convey  the  false  impression  that  he  had  a  copyright  for  the 
plays  which  he  claimed  to  own. 

It  follows  that  the  judgment  must  be  reversed,  and,  as  the  facts  are 
undisputed,  judgment  is  awarded  the  plaintiff  for  the  amount  claimed,, 
with  costs  in  the  court  below  and  upon  appeal.    All  concur. 


(84  Misc.  Bep.  415) 

6RANNIS  T.  TEMPLE. 

(Supreme  Court,  Appellate  Term,  First  Department    Marcb  S,  1914) 

L  Ubuxt  ({  119*) — Action  to  Recover — Jxtbt  Qubstion. 

In  a  suit  to  recover  money  claimed  by  plaintlfl  to  have  been  collected  a» 
an  imlawfal  brokerage  fee,  and  by  defendant  to  have  been  collected  as 
compensation  for  guaranteeing  a  loan,  the  auestion  as  to  what  the  money 
was  paid  for  held  for  the  Jnry.  > 

[Ed.  Note. — ^For  other  cases,  see  Usury,  Cent.  Dig.  K  84S-8S7 ;  Dea  Dig. 
»119.»] 
2.  ITsxTBT  (I  28*) — ^What  Constitutes. 

Under  General  Business  Law  (Consol.  Laws  1909,  c.  20)  {{  880  and  381^ 
respectively,  providing  that  no  person  shall  receive  more  than  50  cents  per 
$100  as  a  brokerage  for  procuring  a  loan  or  more  than  38  cents  for  making 
or  renewing  any  bill,  note,  or  other  security,  and  that  any  excess  may  be  re- 
covered by  salt,  one  who  merely  guarantees  a  note  so  as  to  Induce  a  third 
person  to  make  a  loan  can  charge  any  amount  he  sees  fit  so  long  as  the- 
transaction  is  not  a  cover  for  nsury  or  the  collection  of  unlawful  broker- 
age fees. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent.  Dig.  {  72;  Dec.  Dig.  {  28.*]i 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Edward  J.  Grannis  against  Charles  R.  Temple.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed  and  remanded. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY.  JJ. 

Hurd  &  Grim,  of  Brooklyn  (William  B.  Hurd,  of  Brooklyn,  of  coun- 
sel), for  appellant. 
Jeremiah  J.  Coughlan,  of  Brooklyn,  for  respondent 

SEABURY,  J.  The  complaint  alleges  that  on  May  1,  1913,  the  de- 
fendant procured  a  loan  of  $6,000  for  the  plaintiff  from  the  Stapleton 
National  Bank,  and  that  he  took  and  received  thereafter  the  sum  of 
$2,000,  $1,500  of  which  was  paid  May'  1,  1913,  and  $500  thereof  on 
June  11,  1913;  that  the  plaintiff  demanded  the  return  of  $1,970;  and 
that  the  defendant  has  failed  and  refused  to  pay  the  same,  and  de- 
mands judgment  for  this  amount,  together  with  interest  from  the  date 
that  the  money  was  paid.  The  answer  alleged  as  a  defense  that  on  or 
about  the  1st  day  of  May,  1913,  the  plaintiff  applied  to  him  to  guar- 
antee the  payment  df  a  note  for  $6,000  to  be  made  by  the  plaintiff  to 
the  Stapleton  National  Bank,  payable  on  demand,  and  agreed  to  pay 
the  $2,000  if  he  would  guarantee  the  payment  of  said  note ;  that  the 
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defendant  accepted  said  promise,  and  on  May  1,  1913,  the  note  for 
$6,000  was  made  and  delivered  by  the  plaintiff  to  the  said  bank,  to- 
gether with  an  assignment  of  all  moneys  due  or  to  become  due  on  a 
contract  between  the  plaintifif  and  the  city  of  New  York  for  the  con- 
struction of  a  certain  sewer  between  Bennett  avenue  and  181st  street 
on  Broadway,  and  the  defendant  by  an  instrument  in  writing  guaran- 
teed the  payment  of  said  note  and  delivered  the  same  to  the  bank;  and 
that  said  bank  paid  the  plaintiff  $6,000,  and  the  plaintiff  paid  the  de- 
fendant the  sum  of  $2,000  therefor,  as  agreed  between  them. 

Upon  the  trial  the  defendant  testified  in  support  of  the  allegations 
contained  in  this  defense.  The  defendant  also  called  the  cashier  and 
vice  president  of  the  bank,  both  of  whom  testified  that,  at  the  counting 
room  of  the  bank  at  Stapleton  on  the  day  that  the  note  was  signed, 
they  told  the  plaintiff  that  the  bank  would  not  loan  him  $6,000  on  his 
note  secured  by  an  assignment  of  the  sewer  contract,  unless  the  de- 
fendant guaranteed  the  payment  of  the  note,  and  that  the  note  for 
$6,000  was  executed  by  the  plaintiff,  and  in  the  presence  of  the  plaintiff 
the  defendant  drew  up  and  signed  a  guaranty  in  writing  and  deliv- 
ered it  to  the  bank.  The  plaintiff  contradicted  the  testimony  of  the 
defendant  and  denied  that  there  was  any  agreement  between  the  de- 
fendant and  himself  that  the  defendant  should  receive  compensation 
for  guaranteeing  the  note,  and  claimed  that  the  $2,000  paid  to  the  de- 
fen(unt  was  paid  as  brokerage  only. 

[1, 2]  The  plaintiff  bases  his  right  to  recover,  and  the  court  below  di- 
rected a  verdict  in  favor  of  the  plaintiff,  under  sections  380  and  381 
of  the  General  Business  Law.    Section  380  provides  as  follows : 

"Sea  880.  Brokerage  on  loans.  No  person  shall,  directly  or  Indirectly,  take 
or  receive  more  tban  fifty  cents  for  a  brokerage,  soliciting,  drlvliig  or  procur- 
ing the  loan  or  forbearance  of  one  hundred  dollars,  and  In  that  proportion  for 
a  greater  or  less  eum,  except  loans  on  real  estate  security;  nor  more  than 
thirty-eight  cents  for  making  or  renewing  any  bond,  bill,  note  or  other  se- 
curity given  for  such  loan  or  forbearance,  or  tot  any  counter  bond,  bill,  note 
or  other  security  concerning  the  same." 

Section  381  provides  as  follows: 

"Sea  881.  Recovery  of  excess.  Every  ];)er8on  who  shall  pay,  deliver  or 
deposit  any  money,  property  or  thing  In  action,  over  and  above  the  rate  afore- 
said, and  his  personal  representatives  may,  within  one  year  after  such  pay- 
ment, delivery  or  deposit,  sue  for  and  recover  the  same  of  Qie  person  so 
taking  or  receiving  such  money,  property  or  thing  in  action,  or  of  his  per- 
sonal representatives.  In  case  such  suit  shall  not  be  brought  within  the 
time  above  prescribed,  in  good  faith,  or  In  case  It  shall  be  discontinued,  or 
willfolly  delayed,  then  the  overseers  of  the  poor  of  the  city  or  town  where  the 
offense  was  committed,  may,  within  one  year  after  such  neglect,  dlscontlnn- 
ance  or  dday,  sue  for  and  recover  the  money,  property  or  thing  in  action,  so 
received,  delivered  or  deposited,  from  the  person  receiving  the  same,  or  his 
I>ersonal  representatives,  for  the  use  of  the  poor  of  the  county." 

In  our  judgment  a  question  of  fact  was  presented  which  should 
have  been  submitted  to  the  jury  for  determination.  If  the  jury  found 
as  a  fact  that  the  claim  of  the  defendant  that  the  $2,000  paid  by  the 
plaintiff  was  paid  to  the  defendant  to  become  a  guarantor  upon  the 
note  was  not  true,  but  that  it  was  a  mere  cover  for  brokerage  or  usury, 
the  verdict  of  the  jury  should  have  been  for  the  plaintiff.    If,  how- 
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ever,  the  jury  foond  the  facts  to  be  as  testified  to  by  the  defendant 
and  the  witnesses  whom  he  called,  and  was  satisfied  that  the  $2,000  wiis 
paid  by  the  plaintiff  to  the  defendant  to  induce  the  defendant  to  be- 
come a  guarantor  of  the  note,  the  verdict  of  the  jury  should  have  been 
for  the  defendant 

The  statute  provides  that  no  person  shall  take  more  than  the  pre- 
scribed amount  "for  a  brokerage,  soliciting,  driving  or  procuring  the 
loan,"  or  more  than  the  prescribed  rate  "for  making  or  renewing  any 
bond,  bill,  note  or  other  security  given  for  such  loan,  or  for  any  coun- 
ter bond,  bill,  note  or  other  security  concerning  the  same." 

The  respondent  contends  that  the  defendant,  upon  his  own  version 
of  the  facts,  took  more  than -the  rate  prescribed  by  law  for  "security 
given  for  such  loan,"  and  that  therefore  the  facts  proved  raised  no  is- 
sue for  the  jury  to  determine.  The  words  "security  given  for  such 
loan,"  and  other  like  phrases  employed  in  liie  statute,  refer  to  securi- 
ty given  by  the  borrower  to  the  lender,  and  not  to  money  given  to  a 
third  person  in  payment  for  guaranteeing  the  debt  of  the  debtor.  Such 
an  agreement  is,  under  the  law,  merely  a  sale  or  loan  by  one  of  his 
credit  to  another,  and  as  such  as  not  within  the  statute  against  usury. 
Here,  under  the  defendant's  version  of  the  transaction,  the  defendant 
was  not  connected  with  the  loan  in  any  legal  sense,  except  that  he 
guaranteed  its  repayment.  He  did  not  himself  lend  the  money  to  the 
plaintiff,  nor  was  he  in  any  way  interested  with  the  bank  in  the  making 
of  the  loan.  All  that  he  did,  according  to  his  testimony  and  that  of 
his  witnesses,  was  to  guarantee  that  the  plaintiff  would  repay  the  loan 
to  the  bank.  This  agreement  of  guaranty  he  was  not  obliged  to  enter 
into,  and  if  he  did  enter  into  it  he  could  lawfully  receive  whatever  he 
could  get  for  the  sale  of  his  credit  Of  course,  if  such  was  not  in 
fact  the  true  character  of  the  contract,  and  if  the  contract  was  not  en- 
tered into  in  good  faith  but  was  intended  as  a  cloak  to  hide  a  contract 
of  brokerage  or  a  usurious  transaction,  it  will  avail  the  defendant  noth- 
ing. It  was  for  the  jury  to  determine  whether  the  contract  which  the 
defendant  made  was  one  of  guarantee  or  whether  it  was  "usury  in 
disguise."  Where,  however,  the  contract  Involves  merely  a  bona  fide 
sale  of  credit,  the  seller  may  sell  his  credit  as  he  can  his  property  for 
what  he  can  get  for  it 

In  More  v.  Rowland,  4  Denio,  268,  the  court  through  Bronson,  J., 
said: 

"As  the  law  now  stands,  a  man  has  as  good  a  right  to  sell  his  credit,  as  he 
has  to  sell  Us  goods  or  his  lands ;  and.  If  he  deal  fairly,  he  may  take  as  large 
a  price  as  be  can  get  for  either  of  them." 

In  Ketcfaum  v.  Barber,  4  Hill,  224,  affirmed  7  Hill,  444,  Nelson,  C. 
J.,  after  reviewing  the  English  and  American  authorities,  says : 

"An  extravagant  charge  for  a  guaranty,  purely  as  such,  Is  no  more  usury 
within  the  sense  and  meaning  of  the  law  than  if  exacted  or  given  for  any  ar- 
ticle of  Commerce." 

In  Dry  Dock  Bank  v.  American  Life  Insurance  &  Trust  Co.,  3  N. 
Y.  344,  Judge  Gardiner  said : 

"The  credit  ot  one  persoa  may  b%  rendered  available  to  another  by  gift,  or 
nle^  or  in  any  other  way." 
146N.T.B.— 16 
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The  authorities  upon  the  subject  are  fully  reviewed  in  the  cases  cit- 
ed and  in  the  case  of  Leavitt  v.  De  Launy,  4  N.  Y.  363,  and  Elwell  v. 
Chamberlin,  31  N.  Y.  611. 

In  Perrine  v.  Hotchkiss,  58  Barb.  77,  the  court  said: 

"The  law  allows  a  party  who  becomes  surety  for  anottffer,  by  way  of  In- 
dorsement, or  otherwise,  to  agree  upon  a  certain  price,  for  the  use  of  his 
credit.  It  has  been  repeatedly  held  that  a  person  may  loan  or  sell  his  credit 
to  another,  at  a  price  agreed  upon,  the  same  as  any  other  commodity ;  and 
that  such  contract  Is  not  usurious,  when  It  is  for  that  purpose  only.  Tills  la 
quite  different  from  brokerage." 

These  cases  make  clear  the  rule  of  law  applicable  to  the  defense  al- 
leged, which  required  that  the  issue  of  fact  in  the  case,  whether  the 
money  was  taken  in  payment  of  credit  or  as  a  brokerage  and  a  cover 
for  usury,  should  be  submitted  to  the  jury.  In  Ketchum  v.  Barber,  su- 
pra, the  court,  after  reviewing  the  authorities,  said : 

"In  all  these  cases,  however,  if  the  transaction  be  a  mere  device  to  cover 
and  conceal  a  loan  at  unlawful  Interest,  it  then  comes  within  the  statute.  But 
whether  there  was  such  a  device — a  corrupt  Intention  to  evade  the  law — is  a 
question  of  fact  for  the  Jury  to  determine  uiwn  a  consideration  of  all  tiie  snir- 
roondlng  circumstances." 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event   All  concur. 


(84  Misc.  Bep.  452) 

MAIX)NET  T.  BRADLEY  CONTRACTING  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    March  6,  1914.) 

1.  MuNiciPAi.  CoapoBATiONS  (I  809*) — iNJXjaixs  to  Pebsorb  on  Stbeets — Zs^- 

BnjTT. 

A  contractor  engaged  in  building  a  subway,  who  tears  up  the  sidewalk 
and  replaces  It  with  boards,  while  chargeable  with  knowledge  of  actual 
defects  In  construction,  is  chargeable  only  as  would  be  the  municipality 
with  implied  notice  of  defects  arising  thereafter. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Coit  Dig.  {| 
1688-1694;  Dee  Dig.  {  809.*] 

2.  MUNICIPAI.  COBPOBATIONS  ({  803*)— INJOBIBS  TO  PeBSORB  OR  StBBKTS. 

Where  unusual  or  dangerous  conditions  prevail  in  a  highway  where  re- 
pair work  is  going  on,  a  pedestrian  must  exercise  such  unusual  care  as  the 
unusual  conditions  call  for. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  (S 
1673,  1682;   Dec.  Dig.  {  803.*] 

3.  MVNICIFAI.    COBPOBATIONS    ({    819*) — INJUBT    TO    FXBSON   ON    STBXBT — Evi- 

DENCK. 

In  an  action  against  a  contractor,  engaged  in  building  a  subway,  tor 
injuries  sustained  while  plaintiff  was  traveling  over  a  temiwrary  sidewalk 
laid  by  the  contractor,  evidence  heZd  InsufBdent  to  show  that  the  injuries 
were  inflicted  as  claimed. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  \\ 
1739-1743;  Dec.  Dig.  §  819.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict  

•For  otber  cases  see  same  topic  ft  {  mumbeb  In  Dec.  A  Am.  Digs.  19OT  to  date.  A  Rap'r  Indez«« 
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Action  by  Nora  Malonepr  a^inst  the  Bradley  Contracting  Company. 
From  a  judgment  for  plamtin,  defendant  appeals.  Reversed  and  re- 
manded. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Frederick  L.  C.  Keating,  of  New  York  City,  for  appellant. 
Caldwell  &  Banister,  of  New  York  City,  for  respondent 

GUY,  J.  Defendant  appeals  from  a  judgment  in  favor  of  plaintiff 
for  $200,  after  trial  before  the  court,  without  a  jury. 

The  action  is  brought  to  recover  damages  for  personal  injuries  which 
plaintiff  alleges  were  caused  hy  the  slipping  of  a  plank  over  which  she 
was  walking,  which  plank,  with  four  others,  she  claims  to  have  been 
laid  as  a  temporary  sidewalk  in  Lexington  avenue  near  106th  street,  by 
defendant,  who  was  engaged  at  the  time  in  excavation  work  connected 
with  the  construction  of  part  of  the  subway.  Plaintiff  testified  that  as 
she  was  walking  along  said  temporary  sidewalk,  during  a  rainy  day  in 
.\pril,  one  of  the  planks  slipped,  and  her  foot  and  leg  went  down  be- 
tween the  planks  some  12  inches  into  a  hole  which  had  been  excavated 
beneath  said  planking,  thereby  scraping  and  otherwise  injuring  her 
ankle  and,  in  some  unexplained  manner,  injuring  her  back ;  that  she  im- 
mediately got  upon  her  feet,  walked  into  the  grocery  store  on  the  south- 
east comer  of  Lexington  avenue  and  106th  street,  bought  provisions, 
came  out,  went  back  to  the  place  of  the  accident,  and  inspected  it,  then 
proceeded  to  104th  street  to  a  shanty  occupied  by  defendant's  work- 
men and  there  made  complaint,  then  rode  north  to  the  quarters  of 
another  contractor  in  116th  street,  then  walked  home  to  104th  street, 
and  the  following  day  visited  a  doctor  in  127th  street.  It  is  clear,  from 
the  evidence  as  to  the  use  she  made  of  her  ankle  immediately  following 
the  accident,  that  the  injury  to  the  ankle  must  have  been  very  slight. 
The  physician  who  attended  her  was  not  produced  as  a  witness;  but 
about  two  weeks  after  the  accident  she  was  examined  by  defendant's 
physician,  who  testifies  that  at  that  time  there  was  no  evidence  of  any 
injury  whatever  to  the  ankle,  and  that  plaintiff  was  then  suffering 
from  varicose  veins  and  an  ulcer  above  the  ankle,  neither  of  which 
conditions  could  by  any  possibility  have  been  due  to  the  accident. 

Defendant  called  four  witnesses  who  testified  to  statements  made  by 
plaintiff  immediately  after  the  accident  that  the  accident  did  not  occur 
by  her  foot  slipping  between  the  planks,  but  that  she  tripped  on  one 
of  the  planks.  'Three  of  these  witnesses  testified  positively  that,  at  the 
place  pointed  out  by  the  plaintiff  as  the  scene  of  the  accident,  there  was 
no  hole  beneath  the  planks,  but  that  the  dirt  excavated  at  that  point 
had  been  replaced  several  weeks  before  the  accident,  and  the  planking 
rested  upon  and  was  imbedded  in  the  dirt. 

Plaintiff  called  no  witness  to  corroborate  her  as  to  the  manner  in 
which  the  accident  happened  or  as  to  the  place  where  it  happened.  Her 
only  witness  was  one  Doyle,  manager  of  the  Butler  store  on  that  cor- 
ner, who  testified  that,  after  the  accident,  plaintiff  pointed  out  to  him 
a  place  where  she  said  it  occurred,  and  that  at  that  place  there  were 
five  boards  lying  lengthwise  of  the  sidewalk,  "and  I  think  it  was  the 
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third  board  from  the  outside  of  the  sidewalk  that  there  was  a  space 
about  the  size  of  a  small  bar."  He  did  not  state  whether  that  space 
was  under  the  planking  or  between  the  third  plank  and  the  adjoining 
plank;  but  he  corroborated  defendant's  witnesses  to  the  effect  that 
the  dirt  had  all  been  filled  in  at  that  place  prior  to  the  accident.  The 
evidence  is  convincing  that  there  was  no  hole  under  the  planking  at  the 
place  of  accident,  but  that,  on  tiie  contrary,  the  plank  rested  upon  and 
was  imbedded  in  the  earth,  and  had  been  in  daily  use  in  such  condi- 
tion for  a  long  period.  There  is  no  evidence  whatever  that  the  tem- 
porary planking  was  defective  in  construction  or  unsafe  at  the  time 
it  was  placed  there,  or  that,  if  any  defect  existed  from  which  the  ac- 
cident resulted,  it  had  existed  for  such  length  of  time  as  to  charge 
defendant  with  implied  notice  thereof. 

[1]  While  defendant,  if  in  control,  would  be  chargeable  with  actual 
knowledge  of  a  defect  in  construction,  the  same  principle  as  to  im- 
plied potice  of  a  defect  arising  from  use  would  apply  in  the  case  of  a 
contractor  as  in  the  case  of  a  municipality.  Keating  v.  Metropolitan  St. 
Ry.  Co.,  105  App.  Div.  362,  94  N.  Y.  Supp.  117;  Dolan  v.  New  York 
Sanitary  Utilization  Co.,  104  App.  Div.  14,  93  N.  Y.  Supp.  217.  There 
is  also  uncontradicted  evidence  that  the  planking  connected  with  de- 
fendant's work  was  inspected  every  day  by  defendant's  employes.  The 
evidence  is  also  contradictory  as  to  the  exact  place  where  the  acci- 
dent happened,  and  whether  it  was  under  defendant's  control.  Three 
of  defendant's  witnesses,  who  had  full  knowledge  of  the  work  which 
was  being  done  in  that  street  by  the  defendant,  testified  that  defend- 
ant's work  ended  opposite  a  star  on  the  Butler  house  15  feet  south  of 
the  house  line,  and  that  the  place  pointed  out  to  them  by  plaintiff 
as  the  place  of  the  accident  was  farther  north  at  a  place  under  the 
control  of  another  independent  contractor, 

[2]  The  proof  is  also  very  slight  as  to  plaintiff's  freedom  from  con- 
tributory negligence.  The  rule  is  well  settled  that,  Arhere  unusual  or 
dangerous  conditions  prevail  in  a  highway  where  repair  work  is  go- 
ing on,  a  pedestrian  must  exercise  such  unusual  care  as  the  unusual 
conditions  call  for.  Walsh  v.  Central  N.  Y.  Tel.  &  Tel.  Co.,  176  N.  Y. 
163,  68  N.  E.  146;  Scanlon  v.  City  of  Watertown,  14  App.  Div.  1,  43 
N.  Y.  Supp.  618;  Turner  v.  City  of  Newburgh,  109  N.  Y.  301,  16 
N.  E.  344,  4  Am.  St.  Rep.  453.  "The  temporary  character  of  the  side- 
walk and  its  defects,  if  any  existed,  were  plainly  visible,  and  reasonable 
care  on  the  part  of  the  plaintiff  would  be  such  care  as  would  be  used 
by  an  ordinarily  prudent  person  having  in  view  such  conditions. 

In  Henry  v.  City  of  New  York,  119  App.  Div,  435,  104  N.  Y.  Supp. 
442,  Justice  Scott,  writing  for  an  unanimous  court  says : 

"The  evidence  of  the  plaintiff's  freedom  from  contributory  negligence  was 
•  *  •  far  from  satisfactory.  She  knew  that  the  subway  excavation  was 
going  on  and  that  the  street  had  been  in  more  or  less  disorder  for  some  time 
before  the  accident  Notwithstanding  this,  she  seems  to  have  proceeded  on 
her  way  without  any  particular  care  and  without  any  attention  to  her  sur- 
roundings. Under  the  circumstances  disclosed  by  the  evidence  as  to  the  per- 
fecUy  obvious  condition  of  affairs  at  or  about  the  point  at  wUch  the  accident 
happened,  the  plaintiff  was  bound  to  use  more  than  ordinary  care  to  avoid  aa 
Occident    •    •    •    It  does  not  appear  she  fulfilled  this  obligation." 
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Again,  in  Keating  v.  Metropolitan  St.  Ry.  Co.,  supra,  Justice  O'Brien 
writing  the  opinion,  the  Appellate  Court  says,  at  page  364  of  105  App. 
Div.,  at  page  118  of  94  N.  Y.  Supp. : 

"Bnt  when  she  had  been  apprised,  as  she  was,  that  the  permanent  surface 
ot  the  highway  at  this  point  had  been  disturbed  and  a  temporary  structure 
supplied  in  its  place,  she  could  not  heedlessly  disregard  the  precautions  which 
the  obvious  situation  suggested  and  proceed  as  though  the  roadway  were  free 
and  unobstructed." 

[3]  The  evidence  also  indicates  that  the  extent  of  plaintiff's  injury, 
resulting  from  the  accident  complained  of,  has  been  greatly  exaggerat- 
ed. Her  statement  that  the  varicose  veins  and  chronic  ulcer  disclosed 
ten  days  later,  upon  examination  by  defendant's  physician,  did  not  ex- 
ist prior  to  the  accident  seems  to  be  unworthy  of  credence. 

In  view,  therefore,  of  the  lack  of  convincing  evidence  of  defend- 
ant's negligence  and  of  plaintiff's  freedom  from  contributory  negli- 
gence, and  in  view  of  the  very  great  weight  of  evidence  generally  in 
favor  of  the  defendant,  it  becomes  necessary  that  the  judgment  herein 
should  be  reversed  and  a  new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


STETSON  V.  STETSON. 
(Supreme  Court,  Special  Term,  Kings  County.    March,  1914.) 

1.  DrvoBCB  (§  129*) — Actions — SnxFionENOT  ot  Evidkhcs. 

Evidence  that  defendant  had  procured  a  railroad  ticket  for  a  woman 
not  his  wife  and  caused  her  to  be  transported  to  another  state  with  in- 
tent to  cohabit  with  her  was  not  sufficient  corroboration  of  defendant's 
confession  of  the  charge  of  living  in  adultery,  made  in  the  complaint  In 
a  divorce  action  by  bla  wife,  so  as  to  authorize  a  divorce  on  that  ground. 

[Ed.-  Note.— Fox  other  cases,  see  Divorce,  Cent  Dig.  {|  411-441,  454: 
Dec.  Dig.  i  129.*] 

2.  EviDSnCE  (I  818*) — HCARSAT. 

A  statement,  purporting  to  be  signed  by  a  United  States  Commissioner 
and  made  under  his  officlsd  seal,  reciting  certain  evidence  given  before  him 
in  a  prosecution  of  the  witness  for  violation  of  the  "White  Slave  Act," 
cannot  be  considered  as  evidence  in  an  action  for  divorce  against  the  wit- 
ness, even  U  the  facts  contained  therein  were  relevant;  not  being  properly 
presented  as  evidence. 

(Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §|  1193-1200 ;  Dec. 
Dig.  {  318.»] 

Divorce  action  by  Catherine  N.  Stetson  against  Ralph  W.  Stetson. 
On  application  for  interlocutory  judgment  Application  denied,  with 
leave  to  make  new  application. 

Thomas  Moore  Simonton,  of  New  York  City,  for  plaintiff. 

BENEDICT,  J.  This  is  an  application  for  interlocutory  judgment 
in  an  undefended  action  for  a  divorce.  The  evidence  presented  is,  I 
think,  wholly  insufficient  to  warrant  the  court  in  granting  judgment 

*For  other  caM*  «ea  aama  topic  A  {  nuubib  In  Dec.  &  Am.  Diss.  1907  to  diata,  *  Rop'r  Index** 
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for  the  plaintiff.  The  complaint  charges  the  commission  of  statutory 
offenses  in  New  York  City  in  April  and  May,  1912,  with  a  named  co- 
respondent, and  also  that  afterward  titie  defendant  left  New  York, 
accompanied  by  the  corespondent,  and  lived  in  adulterous  intercourse 
with  her  until  about  July  1,  1912,  when  he  was  arrested  upon  a  charge 
of  violating  the  federal  laws  relating  to  "white  slavery,"  upon  which 
charge  he  was  afterward  convicted  and  sentenced. 

No  direct  evidence  of  the  commission  of  the  offenses  charged  was 
produced ;  but  the  plaintiff  relies  wholly  upon  a  letter  received  by  her 
attorney  and  purporting  to  be  signed  by  the  defendant,  and  also  upon 
the  record  of  the  proceedings  in  the  criminal  prosecution  in  the  United 
States  District  Court  for  the  District  of  Nevada,  referred  to  in  the 
complaint. 

The  summons  herein  was  served  by  publication,  and  the  letter  was 
apparently  written  upon  receipt  of  the  papers  required  by  the  order  to 
be  mailed  to  the  defendant.  The  following  is  a  copy  of  the  letter, 
which  was  written  by  hand : 

n.  S.  Penitentiary,  McNeils  Island  Wn.,  April  28,  191S. 

To  Thomas  Moore  Slmonton,  Atty.,  43  Cedar  St,  New  York  City,  N.  T. — 
Dear  Sir:  I  am  in  receipt  of  a  summons  and  complaint  instituted  by  Catherliie 
N.  Stetson,  making  me  defendant  in  a  suit  for  absolute  divorce.  I  wisb  to 
acknowledge  same,  and  also  state  that  I  am  the  party  mentioned  in  said  com- 
plaint, and  to  farther  state  that  I  am  guilty  of  all  the  allegations  set  forth 
therein. 

Yours  very  respectfully,  Ralph  W.  Stetson. 

(Copy  of  reply  to  Justice  Putnam,  Supreme  Oonrt,  Brooklyn,  N.  Y.  P.  S. 
T.  M.  S.  Esq.) 

Will  you  kindly  let  me  know  result  of  this  action,  when  divorce  Is  decreed 
and  conditions  thereof. 

Yours  very  truly,  B.  W.  Stetson. 

(Inclosure.) 

[1]  A  witness,  who  testified  that  she  was  a  former  fellow  employe 
of  defendant,  identified  the  handwriting  of  the  letter  as  that  of  "Ralph 
W.  Stetson,  the  defendant  in  this  action ;"  but  there  is  no  proof  that 
she  knew  the  writer  of  the  letter  to  be  the  husband  of  the  plaintiff. 
Passing  by  this  possible  defect  of  proof,  however,  and  treating  the 
letter  as  a  confession  of  the  defendant,  1  am  of  opinion  that  there  was 
not  sufficient  corroboration  thereof  to  justify  me  in  granting  judgment 
.to  the  plaintiff.  The  only  other  evidence  presented  was,  as  already 
stated,  the  record  of  the  criminal  prosecution,  from  which  it  appears 
that  defendant  pleaded  guilty  to  an  indictment  which  charged  in  the 
first  count  thereof  (to  which  count  only  the  plea  of  guilty  applied)  that 
the  defendant  had  procured  a  ticket  for  the  corespondent  and  caused 
her  to  be  transported  in  interstate  commerce  with  an  unlawful  intent, 
to  wit,  that  she  should  live  and  cohabit  with  him  as  his  mistress ;  but 
there  is  no  allegation  of  cohabitation  or  unlawful  intercourse.  The 
plea  of  guilty  did  not  therefore  admit,  nor  does  the  resulting  convic- 
tion prove,  anything  more  than  an  intent  to  commit  adultery,  and  some 
steps  taken  to  carry  out  that  intent. 

The  authorities  will,  I  think,  bear  out  the  proposition  that  this  evi- 
dence was  entirely  insufficient.  Lyon  v.  Lyon,  62  Barb.  138 ;  Madge 
v.  Madge,  42  Hun,  524;  Sigel  v.  Sigel  (Super.)  20  N.  Y.  Supp.  377; 


Digitized  by 


Google 


Sup.  Ct)  BANDOLFH  Y.  FIELD  247 

Fowler  v.  Fowler,  29  Misc.  Rep.  670,  61  N.  Y.  Supp.  109;  Diederichs 
V.  Diederichs,  44  Misc.  Rep.  591,  90  N.  Y.  Supp.  131 ;  Timmann  v. 
Timmann,  142  N.  Y.  Supp.  298. 

[2]  Annexed  to  the  record  from  the  federal  District  Court  iS  a 
statement  purporting  to  be  signed  by  a  United  States  Commissioner 
and  under  his  official  seal,  reciting  certain  evidence  given  by  the  co- 
respondent before  him,  which  evidence,  if  properly  presented  to  this 
court,  would  entitle  the  plaintiff  to  judgment;  but  the  statement  of 
the  commissioner  cannot  be  regarded  as  evidence  in  this  court  for  any 
purpose. 

I  will  not  dismiss  the  complaint,  but  will  deny  the  application  for 
judgment,  with  leave  to  the  plaintiff  to  make  a  new  application  upon 
other  or  additional  evidence  in  the  present  action  at  Special  Term, 
Part  2,  of  this  court,  if  she  shall  be  so  advised. 


(84  Misc.  B«p.  403) 

EANDOLPH  V.  FIELD. 

(Snpreme  Court,  Appellate  Term,  First  Department    March  B,  1914.) 

1.  DivoBCE  (i  209*) — Surr  fob  Sepabation — Allowance  of  Altmont. 

In  a  wife's  snlt  for  legal  separation,  an  allowance  of  alimony  was  unau- 
thorized. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent  Dig.  H  605-609;  Dec. 
Dig.  S  209.*] 

2.  HcsBAiTD  AND  Win  (S  279*)— Sefabation  Agbseuknt — Effect  of  Aliuont 

IN  Sun  FOB  Sepabatiok. 

The  fact  that  a  wife  receiving  payments  under  a  separation  agreement 
brings  suit  for  a  legal  separation  and  obtains  an  allowance  of  alimony 
does  not  relieve  the  husband  of  his  liability  under  the  agreement 

[Ed.  Mote. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  H  1054, 
1036-1060;  Dec.  Dig.  i  279.*] 

3.  Husband  and  Were  (i  278*) — Skpabatton  Aobxeubnt — VALiDrrr. 

A  separation  agreement,  whereby  the  husband  Is  to  make  certain  reg- 
ular payments  to  the  wife,  Is  valid  and  binding. 

[Ed.  Note. — ^For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  K  1046- 
1063;  Dea  Dig.  {  278.*] 

4.  Husband  and  Wifx  ({  279*) — ^Aobeemxnt  fob  Sepakatb  Maintenance — 

Pbevioub  and  Subbeqxtent  Adultebt. 

In  a  wife's  action  to  recover  payments  due  under  a  separation  agree- 
ment her  adultery  before  such  agreement  unknown  to  the  husband,  or 
her  adultery  after  such  agreement,  constituted  no  defense. 

[Ed.  Kote. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  |{  1054, 
1056-1060;    Dec.  Dig.  {  279.*] 

6.  Husband  and  Wife  (|  281*)— Action  on  SsPABAnoN  Aobexicent — Plead- 
ing— Fbaud. 

In  a  wife's  action  to  recover  i>ayment8  due  under  a  separation  agree- 
ment the  allegation  of  the  answer  that  before  such  agreement  was  signed, 
the  wife  had  committed  adultery,  which  fact  was  unknown  to  defendant 
was  not  equivalent  to  an  allegation  of  fraud  perpetrated  either  by  direct 
representatloiia  or  concealment 

[Ed.  Note. — For  othw  cases,  see  Husband  and  Wife,  C&it  Dig.  {  1061 ; 
Dec.  Dig.  i  281.*] 

•Por  oUier  eaaw  lae  auna  toplo  A  ( inniBBB  In  Dee.  a  Am.  Digs.  tXfl  to  date,  A  Rep'r  Isdezes 
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Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Mary  Randolph  against  Armstead  W.  Field.  From  an 
interlocutory  judgment  overruling  demurrers  to  three  separate  defenses 
alleged  in  the  answer,  plaintiff  appeals.  Reversed,  and  demurrers  sus- 
tained, with  leave  to  defendant  to  amend. 

Argued  February  terip,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Weissberger  &  Leichter,  of  New  York  City  (M.  M.  Leichter,  of  New 
York  City,  of  counsel),  for  appellant. 

Jerome,  Rand  &  Kresel,  of  New  York  City  (William  Travers  Jer- 
ome, of  New  York  City,  of  counsel),  for  respondent. 

SEABURY,  J.  This  appeal  presents  for  determination  the  suffi- 
ciency of  the  first,  third,  and  fourth  defenses  alleged  in  the  answer. 
The  complaint  alleges  a  cause  of  action  based  upon  a  written  agree- 
ment between  the  plaintiff  and  the  defendant,  and  the  action  is  brought 
to  recover  payments  alleged  to  be  due  under  such  agreement.  The 
agreement  is  attached  to  and  made  a  part  of  the  complaint 

The  defendant  and  the  plaintiff  were  husband  and  wife  and  entered 
into  the  separation  agreement  on  January  12,  1911.  The  complaint  al- 
leges that  under  the  terms  of  the  agreement'  the  defendant  agreed, 
among  other  things,  to  pay  the  plaintiff  the  sum  of  $15  per  wedc  for 
her  use,  support,  and  maintenance,  and  that  said  payments  were  made 
until  about  May  3,  1911,  and  from  July  8,  1911,  to  about  April  29, 
1912,  since  which  time  the  defendant  has  failed  and  refused  to  make 
the  said  weekly  payments.  The  complaint  demands  judgment  for  the 
sum  of  $1,000,  the  amount  of  the  payments  that  accrued  up  to  the  time 
of  the  commencement  of  the  action. 

The  first  defense  pleaded  sets  out  the  claim  of  the  defendant  that 
on  or  about  May  12,  1911,  he  repudiated  and  renounced  the  agreement 
sued  upon,  and  that  the  plaintiff  accepted  such  repudiation  and  renun- 
ciation, and  that  thereupon  and  thereby  the  agreement  referred  to  in 
the  complaint  became  null  and  void.  The  third  defense  pleaded  al- 
leges facts  showing  that  both  before  and  after  the  agreement  of  separa- 
tion referred  to  in  the  complaint  was  entered  into  the  plaintiff  commit- 
ted adultery,  that  such  adulteries  were  unknown  to  the  defendant  at 
the  time  of  entering  into  the  separation  agreement,  and  that  none  of 
such  adulteries  was  condoned  or  forgiven  by  the  defendant  and  did  not 
occur  with  his  knowledge,  privity,  connivance,  or  procurement.  The 
fourth  defense  alleged  is  pleaded  as  a  partial  defense  and  repeats  the 
allegations  contained  in  the  first  defense  alleged.  In  reference  to  this 
partial  defense  it  is  only  necessary  at  this  time  to  point  out  that,  if  the 
first  defense  alleged  is  sufficient,  this  defense  is  sufficient ;  whereas,  if 
the  first  defense  alleged  is  insufficient,  this  defense  is  insufficient.  It 
is  therefore  necessary  to  consider  the  first  and  third  defenses  alleged. 
The  demurrers  admit  the  facts  alleged  in  each  of  these  defenses.  The 
conclusion  which  the  defendant  seeks  to  have  drawn  from  the  first  de- 
fense is  that,  while  the  separation  agreement  was  still  executory,  the 
defendant  repudiated  and  renounced  the  agreement,  and  the  plaintiff 
accepted  such  repudiation  and  renunciation  and  that  by  mutual  consent 
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said  contract  was  abrogated.  The  particular  facts  alleged  upon  which 
this  conclusion  is  predicated  are  that,  after  said  agreement  was  made, 
the  plaintiff  instituted  an  action  against  the  defendant  for  legal  sep- 
aration on  the  ground  of  cruelty  and  abandonment,  and  that  during 
the  pendency  of  such  action  made  application  for  temporary  alimony 
and  counsel  fees,  and  that  the  justice  before  whom  said  application 
was  made  directed  the  defendant  to  and  he  did  pay  the  plaintiff  $20 
per  week  as  temporary  alimony  and  to  pay  her  attorney  as  counsel 
fees  $250. 

[1, 2]  The  first  question  requiring  consideration  is  whether  the  com- 
mencement of  such  an  action,  while  the  separation  agreement  remain- 
ed in  f uU  force  and  effect,  was  on  the  part  of  the  plaintiff  in  effect  an 
acceptance  of  and  an  acquiescence  in  the  defendant's  repudiation  and 
renunciation  of  the  contract.  The  provision  for  alimony  in  the  action 
brought  by  the  wife  for  a  separation  was  unauthorized  under  the  law 
of  this  state,  although  there  may  be  a  question  as  to  the  allowance  of 
counsel  fees.  Grube  v.  Grube,  65  App.  Div.  239,  72  N.  Y.  Supp.  529. 
The  fact  that  alimony  and  counsel  fees  were  allowed  in  that  action  is 
immaterial  to  the  issues  to  be  determined  here. 

As  was  said  by  Mr.  Justice  Bartlett  in  Hughes  v.  Cuming,  36  App. 
Div.  302,  309,  55  N.  Y.  Supp.  256,  261,  reversed  on  other  grounds  in 
165  N.  Y.  91,  58  N.  E.  794,  referring  to  Galusha  v.  Galusha,  116  N. 
Y.  635,  22  N.  E.  1114,  6  L.  R.  A.  487,  15  Am.  St.  Rep.  453 : 

"The  role  tbus  laid  down  migbt  require  us  to  bold  that  tbe  order  for  ali- 
mony was  erroneous,  but  It  does  not  avoid  tbe  articles  of  separation." 

In  Chamberlain  v.  Cuming,  37  Misc.  Rep.  815,  76  N.  Y.  Supp.  896, 
this  court  held  that  the  act  of  the  wife  in  obtaining  two  distinct  orders 
for  alimony  and  counsel  fees  in  suits  for  divorce  and  separation,  re- 
spectively, and  in  accepting  payments  under  said  orders,  did  not  con- 
stitute a  waiver,  abandonment,  or  abrogation  of  the  agreement  of  sep- 
aration. 

In  Hofmann  v,  Nestel,  146  App.  Div.  305,  130  N.  Y.  Supp.  775,  the 
plaintiff  sued  to  recover  amounts  due  her  under  a  separation  agreement, 
and  the  defendant  pleaded  as  a  defense  that  the  plaintiff  had  com- 
menced an  action  which  was  then  pending  for  separation  and  alimony ; 
but  the  court  held  that  this  fact,  even  if  it  was  coupled  with  the  fact 
that  an  order  had  been  made  requiring  the  payment  of  alimony  in  that 
action,  "would  present  no  bar  to  the  present  action." 

In  21  Cyc.  1598,  it  is  said  that : 

"Tbe  fact  tbat  tbe  wife  institutes  a  suit  for  divorce  does  not  rtileve  tbe  bus- 
band  of  bis  obligation  to  pay  tbe  periodic  sum  agreed  on  for  tbe  wife's  main- 
tenance wben  tbere  is  no  condition  in  tbe  deed  to  tbe  contrary." 

[3]  The  separation  agreement  was  valid  and  binding.  Galusha  v. 
Galusha,  supra.  The  repudiation  and  the  renunciation  on  the  part  of 
the  defendant  certainly  could  not  of  itself  affect  the  obligatory  charac- 
ter of  that  agreement,  and  no  act  on  the  part  of  the  plaintiff  is  alleged 
in  this  defense  which  operated  to  bring  about  a  cancellation  of  that 
agreement  even  though  it  was  executory.  It  follows  that  the  demurrer 
to  the  first  separate  defense  should  be  sustained  on  the  ground  that  that 
allied  defense  is  insufficient  in  law  on  the  face  thereof. 
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[4]  The  third  defense  is  based  upon  allegations  that  before  and  aft- 
er the  agreement  of  separation  was  made  the  plaintiff  ccwnmitted  adul- 
tery. The  respondent  claims  that  there  are  two  defenses  set  forth  in 
this  defense,  and  that,  since  no  motion  was  made  to  require  them  to  be 
separately  stated  and  numbered,  if  either  of  them  is  sufficient  the  de- 
murrer to  the  third  defense  must  be  overruled.  For  the  puiTX>se  of 
this  case  we  shall  adopt  this  view  and  treat  this  defense  as  if  it  alli- 
ed two  separate  defenses,  one  charging  the  adultery  of  the  plaintiff 
before  the  making  of  the  separation  agreement,  and  the  other  charging 
the  adultery  of  the  plaintiff  after  the  making  of  the  separation  agree- 
ment. 

We  shall  first  consider  the  sufficiency  of  the  defense  which  alleges 
that  the  plaintiff  committed  adultery  after  the  separation  agreement 
was  made.  In  England  it  is  settled  tfiat  the  adultery  of  the  wife  is  no 
defense  to  an  action  based  on  a  deed  of  separation  where  the  adultery  ' 
is  committed  after  the  separation  agreement  is  made  and  the  agreement 
contains  no  clause  restricting  the  liability  of  the  husband  to  such  time 
as  she  shall  be  chaste.  This  was  distinctly  held  in  Fearon  v.  Earl  of 
Aylesford,  14  Q.  B.  D.  792,  in  which  the  authorities  upon  this  question 
were  reviewed.  That  was  a  case  where  the  plaintiff,  as  trustee  for  the 
defendant's  wife  under  a  separation  deed,  sued  for  arrears  of  an  an- 
nuity, which  the  defendant  had  covenanted  in  unconditional  terms  to 
pay  to  the  trustee  in  trust  for  the  wife.  Opinions  were  delivered  by 
several  of  the  judges,  but  the  following  quotation  from  the  opinion  of 
Lindley,  L.  J.,  expressed  the  view  of  all  and  summarized  the  author- 
ities on  the  question.    He  said : 

"The  first  (question)  la  whether  the  adultery  of  the  wife  is  a  defense  to  the 
action  for  the  annuity.  (Now  that  appears  to  me  to  be  settled  and  to  be  ao 
settled  by  long  authority,  both  at  law  and  In  equity,  that  It  would  be  wrong 
for  us  to  disturb  that  rule,  even  although  we  thought  It  unsound.  It  has 
been  settled  for  at  least  100  years,  as  may  be  seen  by  tracing  the  cases  back 
from  Seagrave  t.  Seagrave,  13  Ves.  439,  and  Jee  t.  Thurlow,  2  B.  &  C.  547. 
The  earliest  cases  that  I  need  mention  are  Sidney  v.  Sidney,  S  P.  Wms.  269, 
decided  In  1734,  and  Blount  v.  Winter,  8  P.  Wms.  276  N,  decided  In  1781 ;  In 
these- cases  the  matter  was  discussed,  and  from  the  time  of  these  decisions  It 
has  not  been  seriously  argued  in  courts  of  ^ther  law  or  equity.  I  am  aware 
that  dicta  may  be  found  in  the  Court  of  Arches  (see  Sullivan  v.  Sullivan,  2 
Addams,  299)  which  are  not  altogether  In  accordance  with  the  view  which 
has  been  taken  In  other  cases.  But  this  Is  a  mere  acUon  at  common  law  for 
an  annuity  due  under  a  deed,  and  to  that  action  adultery  is  no  answer.  That 
I  take  to  be  perfecUy  settled." 

The  rule  applied  in  Fearon  v.  Earl  of  Aylesford,  supra,  was  follow- 
ed in  Sweet  v.  Sweet,  1  Q.  B.  D.  12  [1895].  In  21  Cyc.  1597  the  rule 
is  stated  as  follows : 

"The  subsequent  adultery  of  the  wife  will  not,  In  the  absence  ot  a  stipnla- 
tion  to  the  contrary,  cause  the  setting  aside  of  a  valid  deed  of  settlement." 

In  Galusha  v.  Galusha,  supra,  it  was  held  that  a  separation  agreement 
was  valid  and  was  not  invalidated  by  a  subsequent  adultery  of  the  hus- 
band and  the  granting  of  a  decree  of  absolute  divorce  in  favor  of  the 
wife  against  the  husband  on  that  ground.  Judge  Parker,  referring  to 
the  agreement  of  separation,  said : 
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"After  its  making  it  was  not  In  the  power  of  Mthw  party,  acting  alone 
and  against  the  will  of  the  other,  to  do  an  act  which  wonid  destroy  or  affect 
that  contract.  The  act  of  adultery  did  not  of  Itself  subvert  the  marriage  con- 
tract It  enabled  the  wife,  through  the  aid  of  the  courts,  to  relieve  herself 
from  the  legal  restraint  of  the  marriage  tie.  But  she  need  not  have  availed 
herself  of  that  privilege.  She  might  have  determined  to  condone  the  offense. 
Condonation  is  favored  in  the  law.  The  wrongful  act  of  the  husband  then 
did  not  of  Itself  avoid  even  the  marriage  contract  Much  less  was  It  potent  to 
affect  a  contract  founded,  not  upon  a  promise  to  faithfully  observe  the  mar- 
riage vows,  but  instead  npon  a  legal  obligation  to  support  and  maintain  the 
wUe." 

In  Dixon  v.  Dixon,  24  N.  J.  Eq.  133,  in  an  action  to  set  aside  a  deed 
of  settlement  it  was  held  that  the  adultery  of  the  wife  subsequent  to  the 
making  of  the  deed  furnished  no  ground  for  relief. 

Mr.  Bishop,  in  his  work  on  Marriage,  Divorce  and  Separation  (sec- 
tion 1282) says: 

"With  us,  such  separation  deed  does  not  ordinarily  or  necessarily  preeiude 
a  divorce,  even  for  an  antecedent  offense;  but  under  special  circumstances, 
and  when  expressed  in  special  terms,  it  n^ay  amount  to  a  condonation.  So, 
likewise  adultery  or  other  misconduct  of  the  wife  or  the  bringing  of  a  divorce 
salt  against  the  husband  or  her  marriage  to  another  person  does  not  neces- 
sarily or  ordinarily  make  void  his  covenant  to  pay  money  to  her;  yet  the 
writing  may  be  in  terms  and  admit  of  this  consequence." 

The  only  case  contrary  to  these  authorities,  which  has  been  called  to 
our  attention,  is  the  case  of  Roth  v.  Roth,  77  Misc.  Rep.  673,  138  N. 
Y.  Supp.  573.  That  case  was  decided  in  the  County  Court.  We  do  not 
r^ard  it  as  well  decided.  It  does  no\  follow  that,  because  the  adultery 
of  the  wife  may  bar  her  from  asserting  certain  rights  that  she  other- 
wise has  against  her  husband  (Hawkins  v.  Hawkins,  193  N.  Y.  419,  86 
N.  E.  468,  19  L.  R.  A.  [N.  S.]  468,  127  Am.  St.  Rep.  979,  15  Ann. 
Cas.  371 ;  Muth  v.  Wuest,  76  App.  Div.  332,  78  N.  Y.  Supp.  431 ;  Kel- 
ler V.  Shrady,  40  App.  Div.  460,  58  N.  Y.  Supp.  143),  therefore  her 
adultery  precludes  her  from  recovering  against  her  husband  under  the 
terms  of  a  valid  agreement  which  contains  no  such  provision. 

That  part  of  the  third  defense  which  alleges  that,  before  the  separa- 
tion agreement  was  made,  the  plaintiff  committed  adultery,  also  al- 
leges that  that  fact  was  unknown  to  the  defendant.  The  same  reason- 
ing which  has  led  us  to  hold  that  the  adultery  of  the  plaintiff  subse- 
quent to  the  making  of  the  separation  agreement  is  no  defense  to  an 
action  upon  the  agreement  seems  to  us  to  require  us  to  hold  that  the 
fact  that  the  plaintiff  committed  adultery  before  the  separation  agree- 
ment was  made  constitutes  no  defense. 

We  have  been  referred  to  no  case  where  this  question  has  been  de- 
cided. In  Dixon  v.  Dixon,  supra,  which,  as  has  been  stated,  was  an  ac- 
tion to  set  aside  a  deed  of  settlement,  the  plaintiff  contended  that  be- 
fore the  deed  was  made  the  wife  had  been  guilty  of  adultery  and  that 
this  fact  was  concealed  from  him  and  unknown  to  him  when  the  deed 
was  made.  The  Vice  Chancellor  held,  however,  that  the  evidence  was 
insufficient  to  establish  that  the  wife  committed  adultery  before  the 
making  of  the  deed  of  separation  and  expressed  no  opinion  as  to  the 
question  of  law  which  would  have  been  presented  had  the  evidence 
been  sufficient.    If  the  parties  had  intended  that  that  fact  should  avoid 
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the  separation  agreement,  it  is  reasonable  to  suppose  that  they  would 
have  so  provided  in  the  agreement.  Nor  is  the  situation  in  any  respect 
changed  by  the  allegation  in  the  defense  that  the  plaintiff's  adultery 
was  unknown  to  the  defendant  at  the  time  of  making  the  agreement. 
The  argument  of  the  respondent  is  based  upon  the  assumption  that  if 
the  defendant  had  known  that  his  wife  had  committed  adultery  he 
would  not  have  entered  into  the  separation  agreement.  This  assump- 
tion is  unwarranted  and  cannot  be  indulged  in  by  the  court  The  court 
is  not  required  to  speculate  as  to  the  cause  which  induced  the  defend- 
ant to  enter  into  the  separation  agreement  It  is  sufficient  for  the  court 
to  know  that  the  agreement  was  entered  into,  and  that  it  is  valid,  and 
that  the  defendant  has  repudiated  his  obligations  under  it 

[5]  If  the  defendant  had  alleged  that  he  was  induced  by  fraud  to 
enter  into  the  agreement,  whether  the  fraud  was  by  direct  representa- 
tion of  the  plaintiff  that  she  had  not  committed  adultery,  or  by  conceal- 
ment of  that  fact,  a  different  question  would  be  presented.  In  such  a 
case  the  fraudulent  representation  or  the  fraudulent  concealment  of  the 
fact  would  have  furnished  the  inducing  cause  which  led  the  defendant 
to  make  the  contract  Such  a  defense  is  not  presented  in  the  pleading^ 
now  before  us  for  consideration.  The  defense  alleged  simply  asserts 
that  the  plaintiff  had  committed  adultery  before  the  articles  of  separa- 
tion were  signed  and  that  this  fact  was  unknown  to  the  defendant. 
Such  an  allegation  is  not  equivalent  to  an  allegation  of  fraud  perpetrat- 
ed either  by  direct  representation  or  concealment  Indeed,  the  defense 
alleged  and  the  argument  of  counsel  for  the  defendant  are  that  the 
contract  is  void  because  there  has  been  a  failure  of  consideration.  This 
argument,  as  we  have  already  shown,  rests  entirely  upon  the  assump- 
tion, which  the  court,  as  a  matter  of  law,  cannot  indulge,  that  if  the 
defendant  had  known  the  facts  he  would  not  have  entered  into  the 
separation  agreement. 

We  conclude  therefore  that  the  third  alleged  defense  is  insufficient 
in  law  upon  the  face  thereof,  and  that  the  demurrer  thereto  should  be 
sustained. 

As  to  the  fourth  alleged  defense,  it  is  unnecessary  to  say  more  than 
that  the  reasons  already  given  for  holding  the  first  allied  defense  in- 
sufficient require  us  to  hold  that  it  is  insufficient  and  that  the  demurrer 
thereto  should  be  sustained. 

It  follows  that  the  interlocutory  judgment  appealed  from  is  revers- 
ed, with  costs  to  the  appellant,  and  the  demurrers  interposed  to  the 
first,  third,  and  fourth  defenses  alleged  in  the  answer  are  sustained, 
with  costs,  with  leave  to  defendant  to  amend  within  six  days  after 
service  of  a  copy  of  the  order  entered  herewith  with  notice  of  entry 
of  the  same  in  the  City  Court  upon  payment  of  costs.   All  concur. 
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PEOPLE  ex  reL  PBINCB  t,  FALLON. 

(Supreme  Conrt,  Special  Term,  New  Tork  County.    October  4, 1011.) 

WKAPOM8  (i  4*) — CbHonal  OnsRSBS — FossEssioir. 

Penal  Law  (Consol.  Laws,  c.  40)  {  1897,  aa  amended  by  Laws  1011,  c. 
185,  effectlTe  September  1,  1911,  providing,  that  any  person  over  tbe  age 
of  16  years,  wbo  shall  have  In  his  posBesslon  In  any  d^,  village,  or  town 
any  iristol,  revolver,  or  other  firearm  of  a  size  which  may  be  concealed 
npon  the  person,  without  a  license  issued  by  a  police  magistrate  or  Justice 
of  the  peace,  shall  be  guilty  of  a  misdemeanor,  does  not  apply  to  the  pos- 
session of  revolvers  by  a  pawnbroker,  who  received  them  prior  to  Sep- 
tember 1,  1911,  and  holds  them  as  unredeemed  pledges,  and  is  required 
by  his  contract  with  the  pledgor  and  the  laws  of  the  state  to  hold  them 
for  at  least  one  year  unless  sooner  redeemed,  In  view  of  section  1914,  as 
amended  by  the  same  act,  which  provides  that  every  person  selling  a  pis- 
tol, revolver,  or  other  firearm  of  a  sise  which  may  be  concealed  upon  the 
person,  whether  a  retail  dealer,  pawnbroker,  or  otherwise,  shall  keep  a 
register  in  which  shall  be  entered  the  date  of  the  sale,  the  name,  age,  oc- 
cupation, and  residence  of  the  purchaser,  and  the  caliber,  make,  model, 
manufacturer's  number,  or  other  mark  of  identification  on  the  pistol  or  re- ' 
Tolver,  especially  as,  if  it  were  construed  to  so  apply,  It  would  violate 
the  constitutional  prohibition  against  laws  impairing  the  obligation  of 
contracts. 

[Ed.  Note. — For  other  cases,  see  Weapons,  Cent  Dig.  {  4;    Dec.  Dig. 
14.*] 

•Habeas  corpus  by  the  People,  on  relation  of  Ivan  Prince,  against 
one  Fallon,  Warden  of  the  City  Prison.  Writ  sustained,  and  relator 
discharged. 


.GA VEGAN,  J.  This  is  an  application  to  sustain  a  writ  of  habeas 
corpus  and  discharge  the  relator,  who  was  held  by  a  city  magistrate  for 
a  violation  of  section  1897,  c.  195,  of  the  Laws  of  1911,  on  the  follow- 
ing undisputed  facts :  The  relator  was  a  licensed  pawnbroker,  and  on 
September  1,  1911,  had  exposed  for  sale  in  a  window  of  his  pawn- 
shop five  revolvers,  each  of  which  was  of  such  a  size  that  it  might  be 
concealed  upon  the  person.  The  revolvers  had  been  in  his  possession 
for  a  period  of  over  three  months  and  were  unredeemed  pledges,  title  to 
which  had  passed  to  the  relator,  who  had  no  license  or  permit  for  their 
possession.  The  particular  provision  of  the  statute  in  question,  known 
as  an  act  to  amend  the  Penal  Law  in  relation  to  the  sale  and  carrying  of 
dangerous  weapons,  was  enacted  May  25,  1911,  became  effective  Sep- 
tember 1, 1911,  and  reads  in  part  as  follows : 

"Any  person  over  the  age  of  16  years  wbo  shall  have  in  his  possession  in 
any  dty,  village  or  town  of  this  state  any  pistol,  revolver  or  other  firearm  of  a 
size  which  may  be  concealed  upon  the  person,  without  a  written  license  there- 
for, issued  to  him  by  a  police  magistrate  of  such  city  or  village,  or  by  a  jus- 
tice of  the  peace  of  such  town,  or  in  such  manner  as  may  be  prescribed  by 
ordinance  in  such  city,  village  or  town,  shall  be  guilty  of  a  misdemeanor." 

The  only  question  to  be  decided  in  this  proceeding  is  whether,  un- 
der the  said  law,  the  relator,  Ivan  Prince,  is  guilty  of  a  misdemeanor 
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on  the  undisputed  facts.  Section  1914  of  the  same  act  contains  another 
provision,  by  which,  under  certain  restrictions,  a  pawnbroker  may  sell 
and  dispose  of  firearms  in  his  possession,  and  reads  in  part  as  follows : 
"Sale  of  Pistols,  Revolvers  and  Other  Firearms. — Every  person  selling  a  pis- 
tol, revolver  or  otber  firearm  of  a  size  which  may  be  concealed  ni>on  the  per- 
son, whether  snch  seller  is  a  retail  dealer,  pawnbroker  or  otherwise,  shall  keep 
a  register.  In  which  shall  be  entered  at  the  time  of  sale  the  date  of  sale,  name, 
age,  occupation  and  residence  of  every  purchaser  of  such  a  pistol,  revolver 
or  other  firearm,  together  with  the  caliber,  make,  model,  manufacturer's  num- 
ber or  other  mark  of  Identification  on  such  pistol,  revolver  or  other  fire- 
arm.   •    •    • " 

Then  follow  other  restrictions  and  regulations  concerning  sale,  fail- 
ure to  comply  with  which  is  declared  to  be  a  misdemeanor.  It  will 
be  observed  that  there  is  no  mention  in  this  latter  section  of  any  li- 
cense as  a  condition  precedent  to  selling  by  a  pawnbroker. 

In  view  of  the  foregoing  provisions  regulating  the  sale  of  firearms 
by  pawnbrokers,  the  law  is  so  ambiguous  on  the  question  of  their  pos- 
session as  to  require  interpretation.  Literal  interpretation  thereof 
would  lead  to  the  result  that  a  pawnbroker,  who  is  a  mere  pledgee  of 
goods  belonging  to  another,  would  be  guilty  of  a  misdemeanor  for  hav- 
ing in  his  possession  revolvers  pledged  to  him  long  before  the  statute 
took  effect.  The  pledgor's  failure  to  redeem  such  property  before  Sep- 
tember 1,  1911,  would  impose  a  penalty  upon  the  pawnbroker  in  viola- 
tion of  the  contractual  relations  existing  between  the  parties,  and  con- 
trary to  the  constitutional  limitations  upon  the  state  Legislature  to 
pass  a  law  impairing  the  obligations  of  a  contract.  In  other  words,  the 
pawnbroker  is  obliged,  under  the  contract  with  the  pledgor  and  un- 
der the  laws  of  the  state,  to  hold  the  property  for  one  year  at  least,  un- 
less sooner  redeemed.  If  a  firearm  were  pledged  within  a  year  before 
the  passage  of  the  act  and  not  yet  redeemed,  the  pledgee,  by  performing 
his  part  of  the  contract  in  retaining  possession  of  the  goods  to  protect 
his  lien,  would  be  guilty  of  a  misdemeanor.  Since  such  absurd  results 
could  not  have  been  intended  by  the  Legislature  and  are  clearly  not 
within  the  spirit  of  the  law,  the  legislative  intent  must  be  found  by  im- 
plication from  the  terms  of  the  law  itself.  Inasmuch  as  the  selling 
of  firearms  by  pawnbrokers  is  made  legal  by  the  act  under  certain  re- 
strictions, which  it  does  not  appear  the  relator  has  in  any  way  violated, 
and  since  such  selling  of  firearms  necessarily  implies  their  possession, 
I  am  forced  to  the  conclusion  that  it  was  not  the  intention  of  the  Leg- 
islature to  make  the  possession  of  revolvers,  as  unredeemed  pledges  by 
duly  licensed  pawnbrokers,  a  misdemeanor  where  such  possession  was 
legal  at  the  time  the  law  went  into  effect. 

The  writ  is  sustained,  and  the  relator  discharged. 
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PEOPLE  V.  VOGORITO. 

(Supreme  Court,  Special  Term,  New  York  County.    April  5,  1912.) 

CRDaRAi.  Law  (§  1073*) — CcBTincATii  of  BzAsoNAaLE  Doubt. 

Accused  was  couTlcted  of  a  violation  of  the  statute  prohlbltlDg  any  per- 
son from  haying  In  his  possession,  In  any  city,  a  firearm  which  may  be  con- 
cealed about  the  person  without  a  written  license  therefor,  upon  proof 
that.  In  depositing  his  valuables  In  a'  box  for  safe-keeping  before  entering 
a  Turkish  bath,  he  placed  a  revolver  therein.  Held,  that  a  certificate  of 
reasonable  doubt  should  be  Issued ;  the  validity  of  the  statute  being  sub- 
ject to  question,  and  the  proof  not  being  evident  that  accused  took  the 
revolver  from  his  person  where  he  had  it  concealed. 

[Ed.  Note.— Fop  other  cases,  see  Criminal  Law,  Cent  Dig.  f  2780:  Dec 
Dig.  I  1073.*]  X6.  ,  , 

One  Vogorito  was  convicted  of  crime.  On  motion  for  certificate  of 
reasonable  doubt.  Certificate  granted.  Affirmed  by  Appellate  Divi- 
sion, 155  App.  Div.  934,  140  N.  Y.  Supp.  1137. 

C.  S.  Whitman,  of  New  York  City,  for  plaintiff. 
Palmieri  &  Wechsler,  of  New  York  City,  for  defendant 

GERARD,  J.  Defendant,  on  reargument,  moves  for  a  certificate  of 
reasonable  doubt.  Upon  the  former  motion  no  question  was  raised  as 
to  the  constitutionality  of  the  statute  upon  which  the  conviction  was 
based.  This  question  is  now  raised.  The  particular  provision  under 
which  the  defendant  was  convicted  is  as  follows : 

"Any  person  over  the  age  of  sixteen  years,  who  shall  have  In  bis  possession 
In  any  dty,  village  or  town  of  this  state,  any  pistol,  revolver  or  other  firearm 
of  a  size  which  may  be  concealed  upon  the  person,  without  a  written  license 
therefor,  issued  to  him  by  a  police  magistrate  of  such  city  or  village,  or  by  a 
justice  of  the  peace  of  such  town  or  in  such  manner  as  may  be  prescribed 
by  ordinance  in  such  city,  village  or  town,  shall  be  guilty  of  a  misdemeanor." 

It  appears  that  in  this  case  the  defendant  entered  a  Turkish  bath,  and 
among  the  articles  deposited  with  the  clerk  for  safe-keeping  was  a  re- 
volver. The  clerk  handed  defendant  a  box  to  put  his  valuables  in,  and 
did  not  see  defendant  take  the  revolver  from  his  person ;  there  was 
therefore  no  evidence  that  the  revolver  was  concealed  on  defendant's 
person.  In  the  case  of  People  ex  rel.  Darling  v.  Warden,  74  Misc. 
Rep.  151,  134  N.  Y.  Supp.  335  (reversed  in  154  App.  Div.  413,  139  N. 
Y.  Supp.  277),  Mr.  Justice  Pendleton  sustained  a  writ  of  habeas 
corpus  sued  out  by  one  who  had  been  arrested,  charged  with  hav- 
ing a  revolver  in  a  cabinet  in  his  house,  saying,  in  his  opinion : 

"Under  the  pretense  of  prescribing  a  police  regulation,  the  state  cannot  be 
permitted  to  encroach  upon  any  of  the  Just  rights  of  the  citizen  which  the  Con- 
stltotlon  Intended  to  secure  against  abridgment,  and  under  the  guise  of  police 
regnlatlons  personal  rl^ts  cannot  be  arbitrarily  Invaded.  The  courts  must  be 
able  to  see  that  the  public  needs  Is  the  end  actually  arrived  at,  and  that  the 
law  In  question  Is  appropriate  and  adapted  to  that  end.  It  may  well  be  ques- 
tioned whether  a  statute  making  every  possible  constructive  possession  a  crime 
Is  appropriate  and  adapted  to  the  end  in  view,"  etc 

In  the  case  of  People  ex  rel.  Prince  v.  Fallon,  146  N.  Y.  Supp.  253, 
Mr.  Justice  Gavegan  held  that  the  possession  of  a  revolver  by  a  pawn- 
broker who  exposed  it  for  sale  was  not  a  violation  of  the  statute.    In 
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the  recent  case  of  People  v.  Persce,  204  N.  Y.  397,  97  N.  E.  877  (re- 
ported in  the  advance  sheets  of  March  16,1912),  the  Court  of  Appeals 
passed  on  the  question  whether  the  portion  of  this  law  making  the 
mere  possession  of  a  slung  shot  a  felony  was  constitutional,  and  seems 
to  make  a  distinction  between  weapons  kept  for  purposes  of  legitimate 
defense  and  weapons  such  as  sand  bags  and  slung  shots,  saying: 

"The  act  in  question  relates  to  instmments  which  are  ordinarily  naed  for 
criminal  and  Improper  purposes  and  which  are  not  among  those  ordinary  le- 
gitimate weapons  of  defense  and  protection  which  are  contemplated  by  the 
Constltatlon  and  the  Bill  of  Bights." 

Of  course,  the  L^slature  is  well  within  its  constitutional  power  in 
making  it  a  felony  to  carry  concealed  weapons,  but,  in  this  particular 
case  there  was  no  evidence  that  the  defendant  had  concealed  the  weap- 
on on  his  person.  In  a  criminal  prosecution  nothing  can  be  left  to 
guess  or  conjecture.  In  the  case  before  Mr.  Justice  Pendleton,  the  ac- 
cused placed  a  revolver  in  a  cabinet  in  his  house.  In  that  before  Mr. 
iustice  Gavegan  the  accused  placed  the  revolver  in  a  show  window, 
lere  the  accused  had  the  revolver  in  his  constructive  possession  in  a 
locker  or  drawer  in  a  bath  establishment.  There  was  no  element  of 
concealment  in  any  of  these  cases. 

I  think  that,  under  these  state  of  facts  and  the  above  decisions,  there 
is  such  a  reasonable  doubt  as  to  the  validity  of  the  conviction  of  the 
defendant  as  entitles  him  to  the  certificate  provided  by  law. 


(161  App.  blv.  44) 

LOCKE  ▼.  TAYLOR  et  aL 

(Supreme  Conrt,  Appellate  Division,  Fourth  Department    Uarch  4,  1914.) 

1.  Subscriptions  (i  8*) — Considkbation. 

A  subscription  agreement  to  pay  a  sum  to  parties  rebuilding  a  certain 
plant,  being  acted  on,  by  the  owners  of  the  site  and  wreckage  of  the  old 
plant  rebuilding  it.  Is  supported  by  a  consideration,  making  it  a  valid  con- 
tract to  pay  them  such  sum. 

[Ed.  Note.— For  other  cases,  see  Subscriptions,  Cent.  Dig.  g|  6,  7;  Dea 
.    Dig.  g  6.*] 

2.  SUBSCBIFTEORB  (|  15*) — Secbet  CORDinoNS. 

The  subscription  paper  not  showing  a  subscription  was  made  on  con- 
dition of  another  equal  subscription  by  certain  other  persons,  such  condi- 
tion, not  communicated  to  the  persons  for  whose  benefit  the  subscription 
was  made,  and  who  acted  on  it,  may  not  be  asserted  In  an  action  on  the 
subscription. 

[Ed.  Note. — For  other  cases,  see  Subscriptions,  Cent  Dig.  {}  14-17;  Dec. 
Dig.  g  15.*] 

3.  EviDENCs  (g  151*) — Paboi.  Evidence — Meahtno  of  Lanouaoc 

While  the  meaning  of  the  word  "company,"  as  used  In  a  subscription 
agreement  to  pay  to  a  "company  to  be  organised"  for  building  and  equip- 
ping a  plant,  Is  properly  left  to  the  Jury  as  a  question  of  fact  a  partner- 
ship and  not  a  corporation  being  formed,  testimony  of  a  subscriber  as  to 
his  understanding  of  its  meaning  when  he  signed  Is  not  material  or  cobh 
petent  thereon,  in  the  absence  of  claim  of  fraud,  misrepresentation,  or  mis- 
take. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Die.  {  440;  Dec.  Dig. 
g  151.*] 
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Appeal  from  Livingston  County  Court. 

Action  by  Fred  M.  Locke  against  Vernon  E.  Taylor  and  another. 
From  an  order  setting  aside  a  verdict  for  plaintiff  and  granting  a  new 
trial,  plaintifE  appeals.    Reversed,  and  verdict  reinstated. 
•  See,  also,  154  App.  Div.  918,  138  N.  Y.  Supp.  1126. 

Tbls  action  was  brought  to  recover  the  snin  of  $200,  witb  Interest  thereon, 
alleged  to  have  been  sabscrlbed  by  the  defendants,  for  the  purpose  of  inducing 
the  rebuilding  and  reconstruction  of  a  manufacturing  plant  in  the  village  of 
Lima,  N.  Y.,  which  had  a  short  time  before  the  subscription  was  made  been 
destroyed  by  fire. 

Plaintiff  was  nnable  to  produce  the  subscription  paper,  and  secondary  evl- 
iaaee  of  its  contents  was  received.  Though  defendants,  who  are  partners, 
admit  that  a  sabacrlption  paper  was  signed  by  one  of  them  in  the  name  of 
both,  the  form  and  contents  of  the  paper  so  signed  was  a  matter  of  dispute  in 
the  testimony  on  the  trial.  PlalntitC  gave  testimony  tending  to  show  that  it 
was  in  the  following  form :  "We,  the  undersigned,  agree  to  pay  the  sums  set 
opposite  our  respective  names  to  parties  rebuilding  the  Lima  Insulator  plant, 
the  same  to  become  due  and  payable  on  an  equal  amount  being  expended  on 
the  rebuilding  of  the  plant"  On  the  other  hand,  the  testimony  given  on  behalf 
of  the  defendants  tended  to  show  that  it  read:  "We,  the  undersigned,  agree 
to  pay  the  sums  set  opposite  our  respective  names  to  a  company  to  be  organ- 
ized for  the  purpose  of  building  and  equipping  an  insulator  plant  upon  the 
premiseB  In  the  town  of  Lima  lately  occupied  by  the  Lima  Insulator  Ck>mpany 
apon  the  conditions  following:  The  said  sums  are  to  become  due  and  payable 
when  an  amount  equal  to  the  amount  subscribed  shall  have  been  expended  on 
the  erection  of  said  plant" 

Whatever  may  have  been  the  exact  language  of  tbls  snbscrlptlon  paper.  It 
was  actively  drcnlated  by  and  in  behalf  of  a  citizens'  conunittee  appointed 
for  that  purpose  at  a  public  meeting  of  the  citizens  of  that  village,  convened 
to  consider  ways  and  means  to  secure  the  rebuilding  of  the  plant ;  and  many 
mbscrlptions  in  varying  amounts  were  secured,  aggregatiug  Inclusive  of  de- 
fendants' subscription  nearly  |2,000.  At  this  time  plaintUTs  wife  was  the 
owner  of  the  site  and  wreckage  of  the  old  insulator  plant  which  she  had  pur- 
chased at  a  sale  of  the  property  by  the  trustee  in  bankruptcy  of  the  corpora- 
tion owning  the  plant  at  the  time  of  the  fire.  The  wife  and  son  of  plaintiff, 
then  knowing  that  a  subscription  paper  was  to  be  prepared  and  circulated  for 
the  purpose  therein  indicated,  began  about  that  time  the  reconstruction  and  re- 
building of  the  plant  and  thereafter  expended  in  rebuilding  the  plant  and 
eqnippiiig  it  with  machinery  upwards  of  $25,000.  The  Interest  of  the  wife 
and  son  in  the  subscilptlon  here  in  question  was  thereafter  assigned  by  them 
to  tbls  plaintiff. 

Argued  before  KRUSE,  P.  J.,  and  FOOTE,  LAMBERT,  and 
MERRELUJJ.    \ 

George  D.  Peck,  of  Canandaigua,  for  appellant 

Charles  D.  Newton,  of  Geneseo,  and  George  W.  Atwell,  of  Lima, 
for  respondents. 

KRUSE,  P.  J.  [1J  The  evidence  warranted  no  other  inference  than 
that  plaintiff's  assignors  rebuilt  the  insulator  plant  in  the  expectation 
of  receiving  the  subscriptions  made  by  these  defendants  and  others, 
and  to  some  extent  at  least  in  reliance  thereon.  The  purpose  for  which 
the  subscriptions  were  made,  whichever  may  have  been  the  true  form 
of  the  subscription  paper,  was,  primarily  at  least,  to  secure  the  re- 
construction of  the  insulator  plant  If  it  was  in  the  form  which  plain- 
tiff asserts  without  other  limitation,  then  plaintiff,  as  the  assignee 
of  the  right  therein  of  the  parties  who  actually  rebuilt  the  plant,  was 
146N.X.S.— 17 
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entided  to  collect  the  subscription.  The  purpose  of  such  a  subscrip- 
tion agreement  is  to  induce  the  parties  who  are  or  may  become  right- 
fully in  the  project  of  rebuilding  to  proceed  with  the  enterprise.  If 
acted  upon  by  such  parties,  then  the  subscription  agreement  becomes 
an  enforceable  contract  for  their  benefit.  It  is  then 'no  longer  a  naked 
promise  to  give  or  contribute  a  sum  of  money ;  but  is,  when  thus  act- 
ed upon,  supported  by  a  consideration  sufficient  to  establish  the  agree- 
ment as  a  valid  contract  to  pay  the  sum  subscribed.  Keuka  College  v. 
Ray,  167  N.  Y.  96,  60  N.  E.  325. 

The  learned  trial  judge  in  his  charge  to  the  jury  submitted  for  their 
determination  the  question  whether  the  subscription  agreement  was  in 
the  form  as  claimed  by  the  plaintiff,  or  that  asserted  by  defendants; 
further  instructing  them  that,  if  they  found  it  to  have  been  as  claimed 
by  the  former,  plaintiff  was  entitled  to  a  verdict;  but,  if  they  shovdd 
find  that  defendant^'  version  was  correct,  then  they  should  further 
determine  whether  a  company,  within  the  meaning  of  that  term  as 
used  therein,  had  been  organized  for  the  purpose  of  building  and  equip- 
ping the  plant  as  therein  expressed.  It  was  conceded  that  no  corpora- 
tion had  been  formed  for  that  purpose.  But  there  was  evidence  that 
plaintiff's  assignors  had,  while  the  reconstruction  of  the  plant  was  pro- 
ceeding, formed  a  partnership  and  were  acting  as  partners  in  that  busi- 
ness under  the  name  of  M.  F.  Locke  Manufacturing  Company.  The 
jury  was  in  effect  further  instructed  that  the  words  "company  to  be 
organized,"  as  used  in  the  subscription  agreement,  if  found  to  be  in 
the  form  claimed  by  defendants,  were  ambiguous,  and  might  mean 
either  a  corporation  or  a  partnership  to  be  organized,  dependent  upon 
the  understanding  and  intention  of  the  parties  as  to  the  meaning  of 
the  words ;  and  then  left  it  to  the  jury  to  determine  what  the  parties  un- 
derstood'that  expression  to  mean.  If  they  should  find  that  it  was  un- 
derstood and  intended  that  a  corporation  was  to  be  organized  for  that 
purpose,  then,  as  the  court  charged,  plaintiff  was  not  entitled  to  recov- 
er ;  but,  if  the  partnership  as  formed  met  the  understood  requirements 
of  the  contract,  then  plaintiflf  was  entitled  to  a  verdict.  Under  the  in- 
structions of  the  court,  to  which  no  exceptions  on  the  part  of  the  de- 
fendants appear  in  the  record,  the  verdict  of  the  jury  in  plaintiff's  fa- 
vor seems  to  be  supported  by  the  evidence.  Nor  was  the  verdict  dis- 
turbed by  the  trial  court  as  being  against  the  weight  of  the  evidence. 

[2]  The  single  ground  of  reversal  indicated  in  the  opinion  of  the 
court  was  the  exclusion  of  evidence  offered  by  defendants  to  the  effect 
that  their  subscription  to  the  agreement  as  made  was  not  to  become  ef- 
fective and  a  valid  subscription  until  another  subscription  by  designated 
parties  in  an  amount  equal  to  defendants'  subscription  had  been  ob- 
tained. The  exclusion  of  this  evidence  was  considered  by  the  trial 
judge  as  presenting  error  sufficient  to  require  setting  aside  the  verdict. 
It  is  to  be  observed  that  there  is  no  suggestion  that  any  such  condition 
attached  to  defendants'  subscription  appeared  either  in  the  paper  it- 
self or  in  connection  with  defendants'  signature  thereto ;  nor  is  there 
any  claim  that  either  plaintiff  or  his  assignors  at  any  time  down  to  the 
time  the  action  was  brought  had  any  intimation  of  such  a  claim,  or  even 
that  the  fact  that  defendants'  claim  that  their  subscription  was  a  condi- 
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tional  one  only  had  been  called  to  the  attention  of  any  other  subscriber 
to  the  paper.  When  the  subscription  was  made  by  defendants  without 
any  condition  appearing  on  the  paper,  or  being  in  any  way  communicat- 
ed to  the  parties  for  whose  benefit  it  was  ostensibly  made,  it  became  in 
effect  an  offer  to  pay  the  sum  subscribed  on  compliance  by  those  par- 
ties with  the  terms  of  the  agreement.  Acceptance  of  the  contract  on 
their  part  and  their  reliance  thereon  is  shown  by  the  fact  that  they  there- 
after continued  the  work  of  reconstruction  of  the  plant  with  knowledge 
of  the  fact  of  defendants'  subscription  and  its  purpose. 

Under  the  circumstances,  defendants  are  estopped  from  now  claim- 
ing that  their  subscription  was  to  become  effective  as  an  actual  sub- 
scription only  in  the  event  the  condition,  which  it  was  sought  by  the  ex- 
cluded evidence  to  prove,  was  fulfilled.  Such  an  oral,  secret,  collateral 
j^eement  is  at  variance  with  the  terms  of  the  writing  and  ineffectual. 
Phoenix  Warehouse  Co.  v.  Badger,  6  Hun,  293 ;  Yoricers  Gazette  Co. 
V.Jones,  30  App.  Div.  316,  51  N.  Y.  Supp.  973;  Lyell  Avenue  Lumber 
Co.  V.  Lighthouse,  137  App.  Div.  422,  121  N.  Y.  Supp.  802 ;  Id..  151 
App.  Div.  902,  135  N.  Y.  Supp.  1124,  affirmed  208  N.  Y.  628,  102  N. 
E.  1106.    It  follows  that  this  evidence  was  properly  excluded. 

[3]  It  is  also  urged  that  it  was  error  to  exclude  the  evidence  as  to 
defendant  Finucane's  understanding  of  what  was  meant  by  the  word 
"company"  as  used  in  the  subscription  paper  which  he  testifies  he  sign- 
ed. While  the  meaning  of  that  word  as  used  in  the  subscription  agree- 
ment was  properly  submitted  to  the  jury  as  a  question  of  fact  for  their 
determination  in  the  event  they  should  find  defendants'  version  of  the 
contract  to  be  the  true  one,  yet  the  witness'  understanding  of  its  mean- 
ing when  he  signed  was  not  material  or  competent  on  that  question ; 
there  being  no  allegation  or  claim  that  the  signature  was  obtained  by 
fraud  or  was  made  by  reason  of  misconception  or  mistake. 

The  order  should  be  reversed,  with  costs,  and  defendants'  motion 
for  a  new  trial  denied,  with  $10  costs,  the  verdict  of  the  jury  rein- 
stated, and  judgment  thereon  entered  for  the  plaintiff.    All  concur. 


(161  App.  Div.  91) 

BliXDENBURGH  v.  ELT. 

(Supreme  Ck)nrt,  Appellate  DlTlslon,  Second  Department    March  6,  1914.) 

1.  Rahembwib  (i  S8*)— RioiBT  OF  Wat — Gates. 

Ilany  trespassers  havlDg  used  the  passage  over  defendant's  land,  right 
of  way  over  which  was  reserved  to  plaintiff,  and  cattle  being  at  times 
turned  out  on  the  land,  it  is  in  the  court's  discretion  to  permit  defendant 
to  maintain  gates  at  its  termini. 

[Ed.  Note. — For  other  cases,  see  Easements,  Cent  Dig.  {f  121-127:  Dec. 
Dig-  i  68.*] 

2.  Atpeai.  awd  Erbob  (I  888*)— Amendmbntb  and  Fiwdinos  on  Appeal. 

Even  if  the  Api>ellate  Diyislon  may,  under  Code  Civ.  Proc.  §  1317,  on 
appeal,  amend  the  complaint  and  make  findings  accordingly  on  the  evi- 
dence, it  should  not;  the  evidence  having  gotten  in  over  objection  of  de- 
fendant, and  he  not  being  required  to  meet  evidence  not  within  the  Issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §|  3617- 

3619;  Dec:  Dig.  5  888.*] 

- 

*For  othar  case*  see  lame  topic  &  I  nuubeb  In  Sec.  A  Am.  Digs.  1S07  to  Oaf,  *  Rep'r  Indexes 
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8.  BAaratKNTB  (S  80*)— RioHT  or  Wat— ABANDOinacirr. 

An  abandomnent  of  W.'a  right  of  way  over  another's  land  la  not  neces- 
sarily shown  by  W.,  who  was  keeping  cattle  on  his  land,  nailing  wires  on 
bis  boundary  line,  across  the  passageway,  to  prevent  the  escape  of  his 
cattle. 

[Ed.  Note.— ror  other  cases,  see  Easements,  Cent  Dig.  H  77-79;  Dec. 
Dig.  (  80.*] 

4.  Basemsnts  ({  68*) — Right  or  Wat — Ix>ckkd  Gates. 

Defendant,  over  whose  land  plaintUT  has  a  right  of  passage,  reserved 
by  deed,  has  no  right  to  maintain  locks  on  gates  at  the  termini  of  the  pas- 
sage, though  furnishing  plaintiff  with  a  key. 

[Ed.  Note. — For  other  cases,  see  Easements,  Cent  Dig.  i|  121-127;  Dec. 
Dig,  g  58.*] 

5.  Costs  ({  13*>— «BQuiTABUt  Actions. 

The  action  being  in  equity,  neither  party  is  entitled  to  costs  as  matter 
of  right 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  {f  21,  25;  Dec.  Dig. 
113.*] 

Appeal  from  Trial  Term,  Suffolk  County. 

Action  by  Morgan  B.  Blydenburgh  against  James  R.  Ely.  From  the 
judgment,  both  parties  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Rowland  Miles,  of  Northport  (Harold  N.  Eldridge,  of  Northport, 
on  the  brief),  for  plaintiff. 

Charles  D.  Miller,  of  New  York  City  (Ethelbert  I.  Low,  of  New 
York  City,  on  the  brief),  for  defendant 

CARR,  J.  This  is  an  appeal  from  a  final  judgment  in  an  equity  ac- 
tion, tried  in  the  Supreme  Court  in  Suffolk  county.  There  are  cross- 
appeals.  The  plaintiff  brought  the  action  to  establish  a  certain  right 
of  way  in  his  favor  across  lands  owned  by  the  defendant.  The  com- 
plaint sets  forth  two  causes  of  action.  The  first  cause  of  action  sets 
up  the  existence  of  a  right  of  way  over  certain  described  lands  of  the 
defendant  as  arising  from  a  deed  made,  and  delivered  in  1842  by  one 
who  was  then  the  common  source  of  title.  It  alleges  an  obstruction  of 
this  right  of  way  by  the  defendant  in  violation  of  the  plaintiff's  right. 
The  second  cause  of  action  sets  up  a  right  of  way  in  the  plaintiff  over 
the  same  means  of  passage,  which  is  described  in  the  first  cause  of  ac- 
tion, but  bases  the  plaintiff's  claim  of  right  upon  adverse  user  and  pos- 
session. The  trial  court  found  that  the  plaintiff  was  entitled  to  a  right 
of  way  under  a  reservation  made  in  the  deed  of  1842.  This  reserva- 
tion appears  in  that  deed  in  language  as  follows : 

"Reserving  to  the  said  party  of  the  first  part  his  heirs  and  assigns  the  'privi- 
lege' of  passing  and  repassing  through  the  above-described  premises  on  the 
plain  roads  running  through  the  same  with  the  appurtenances  and  all  estate, 
title  and  Interest  of  the  said  party  of  the  first  part  therein." 

The  trial  court  dismissed  the  second  cause  of  action,  namely,  the 
one  in  which  the  right  of  way  was  alleged  to  have  arisen  also  by  ad- 
verse user  and  possession.    In  this  it  was  right,  as  I  think. 

*For  oUisr  casM  Me  same  topic  a  |  mumbbb  In  Dec.  a  Am.  Dig*.  1907  to  dato,  Ik  Rep'r  Indezei 
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(1]  In  granting  relief  to  the  plaintiff,  as  to  the  right  of  way  de- 
scribed in  the  first  cause  of  action,  the  trial  court  permitted  the  main- 
tenance of  gates,  at  the  termini  of  this  right  of  way,  by  the  defendant, 
but  provided  that  these  gates  should  be  "unlocked  gates."  At  the  time 
this  action  was  brought,  the  defendant  maintained  gates  at  the  termini, 
but  locked  them.  He  offered  keys  of  these  gates  to  the  plaintiff  "with- 
out prejudice,"  but  the  plaintiff  declined  to  receive  them  on  this  or 
any  other  terms.  The  plaintiff  on  this  appeal  complains  that  the  trial 
court  should  not  have  permitted  the  maintenance  by  the  defendant  of 
any  kind  of  gates  at  the  termini  of  the  right  of  way  described  in  the 
first  cause  of  action  of  his  complaint,  and  he  insists  that  it  was  error  to 
do  so.  I  think  that  this  ground  of  appeal  is  without  merit  The  plain- 
tiff's right  of  passage  must  be  enforced,  but  it  must  also  be  enforced 
in  such  manner  as  will  give  him  a  reasonably  full  enjoyment  of  his 
right  and  at  the  same  time  cause  no  undue  burden  upon  the  defendant 
in  the  beneficial  use  of  his  land.  It  appears  in  the  testimony,  and  was 
found  by  the  trial  court,  that  many  trespassers  had  used  this  passage 
from  time  to  time,  and  that  it  ran  through  woodland  in  which  at  times 
cattle  were  turned  out.  It  likewise  appears  that  at  various  times,  since 
1842,  gates  were  maintained  over  this  passage,  although  in  the  course 
of  years  some  of  these  gates  had  fallen  into  decay.  Although  the 
plaintiff  had  owned  his  land  since  1902,  he  seems  not  to  have  been 
aware  that  he  had  any  right  of  passage  over  the  defendant's  land  until 
some  time  in  1911.  I  am  of  opinion  that  the  disposition  of  this  ques- 
tion by  the  trial  court  was  reasonable  and  within  its  discretion,  and  I 
do  not  recommend  any  interference  with  it 

[2]  The  plaintiff  complains  further  as  to  that  part  of  the  judgment 
which  dismissed  his  second  cause  of  action.  He  contends  that  it  was 
his  intention,  in  the  complaint,  to  claim  adverse  possession  of  a  right 
or  rights  of  way  which  included  the  right  of  passage  set  up  in  the  first 
cause  of  action,  and  of  others  in  addition,  and  that  he  offered  proof 
at  the  trial  to  sustain  his  claim  of  adverse  possession  to  the  right  of 
passage  referred  to  in  the  first  cause  of  action,  and,  in  addition,  to  fur- 
ther rights  of  passage  in  other  directions.  In  so  far  as  the  proofs  went 
to  any  other  right  of  passage,  they  were  objected  to  by  the  defendant 
as  not  having  been  pleaded ;  but  the  objection  was  overruled.  When 
the  case  was  finally  submitted  to  the  trial  court,  it,  on  viewing  the 
whole  record,  found  that  neither  in  the  first  nor  second  cause  of  action 
was  there  any  pleaded  claim  for  any  other  right  of  passage  than  that 
which  arose  from  the  deed  of  1842,  and  hence,  and  for  other  reasons, 
it  dismissed  the  second  cause  of  action.  The  plaintiff-appellant  con- 
tends that  this  was  error,  and  that  the  complaint  should  have  been  so 
amended  to  conform  with  the  proofs  as  to  entitle  him  to  judgment  in 
his  favor  for  all  the  rights  of  passage  which  he  says  he  now  has,  not- 
withstanding his  omission  to  plead  them.  There  is  nothing  in  the  rec- 
ord that  shows  that  the  plaintiff  ever  moved  at  the  trial  to  amend  his 
complaint,  as  to  the  second  cause  of  action,  to  conform  to  the  proofs 
which  he  had  offered  and  which  were  allowed  to  remain  in  the  case  not- 
withstanding the  objections  of  the  defendant.  He  argues  that,  under 
section  1317  of  the  Code,  we  may  now  permit  an  amendment  of  the 
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second  cause  of  action  and  make  findings  accordingly  on  the  evidence 
in  the  case.  If  we  can  do  this,  I  think  we  should  not  attempt  it,  for 
the  evidence  on  which  we  might  base  these  additional  findings,  after  a 
proper  amendment  was  allowed,  got  into  the  case  and  remained  in  it 
over  the  objection  of  the  defendant,  and  furthermore  the  defendant, 
while  he  could,  was  not  obliged  to  introduce  evidence  to  controvert 
other  evidence  not  properly  within  the  issues. 

[3]  The  defendant  complains  of  the  judgment,  on  the  ground  that 
the  trial  court  should  have  found  that  the  right  of  way  created  by  the 
deed  of  1842  had  been  abandoned  in  the  course  of  time  by  some  of  the 
plaintiff's  predecessors  in  title.  The  trial  court  was  requested  to  make 
such  a  finding,  and  refused.  This  finding  could  be  based  only  on  some 
evidence  oifered  by  the  defendant,  to  the  effect  that  one  Wooley,  a 
predecessor  in  title  of  the  plaintiff,  had  run  two  strands  of  barbed- 
wire  on  his  boundary  line,  which  the  right  of  way  crossed.  These 
wires  were  nailed  to  trees,  and,  at  the  time  they  were  put  up,  Wooley 
was  keeping  some  cattle  on  his  land.  It  would  seem  to  be  the  obvious 
purpose  of  this  temporary  indosure  to  prevent  Wooley's  cattle  from 
straying,  and  the  trial  court  refused  to  find  that  it  was  also  in  further- 
ance of  an  intention  to  abandon  any  right  of  passage  that  Wooley  had 
over  the  defendant's  land.  I  think  we  should  not  be  justified  in  inter- 
fering with  the  determination  of  the  trial  court  on  this  question. 

[4]  The  second  ground  of  the  defendant's  attack  upon  the  judgment 
is  that,  in  any  event,  the  defendant  should  have  been  allowed  to  main- 
tain locked  gates  at  the  termini  of  l^is  place  of  passage,  providing  he 
furnished  the  plaintiff  with  keys  to  said  gates.  Here,  again,  I  see  no 
reason  for  interfering  with  the  decision  of  the  trial  court.  Neither 
party  to  this  action  would  seem  to  be  satisfied  with  a  reasonable  modus 
Vivendi.  There  is  a  seeming,  but  not  a  real,  conflict  of  precedents  on 
this  point  The  lands  in  this  locality  are  not  now  situated  as  purely 
agricultural  holdings.  In  a  few  years  they  will  be  held  in  small  parcels, 
for  the  development  of  Long  Island  lands  is  in  the  direction  of  rural 
homes  and  not  in  that  of  agricultural  holdings.  A  locked  gate  might 
be  no  serious  incumbrance  upon  plaintiff's  right  of  passage ;  but,  if  he 
has  the  right  of  passage,  it  cannot  be  burdened  with  the  obligation  of 
carrying  a  key  whenever  he  seeks  to  enjoy  it. 

[5]  The  trial  court  awarded  costs  to  neither  party.  As  the  action 
was  one  in  equity,  neither  party  was  entitled  to  costs  as  a  matter  of 
right,  and,  while  the  plaintiff-appellant  complains  of  the  failure  to 
award  to  him  costs,  I  am  not  inclined  to  recommend  a  modification  of 
the  judgment  on  this  ground. 

The  judgment  should  be  affirmed,  without  costs.    All  concur. 
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aei  App.  DlT.  96) 

KEALE  T.  NASSAU  EliECTRIC  R.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    BilarCh  6, 1914.) 

EVIMNCE   (i   77*) — PREStTMPTION — FAlLVtX  TO  CaI.1.  WrFNESS. 

Where  a  witness  for  defendant  testified  to  making  a  complete  examina- 
tion of  plalntlfF  in  the  presence  of  B.,  and  plaintiff  testified  he  made  no 
such  examination,  but  told  B.  he  would  take  B.'s  findings,  there  is  no  pre- 
sumption, from  plaintlfT  not  calling  B.  as  a  witness,  that  his  testimony 
would  have  been  adverse  to  her. 

(Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  i  97;  Dec.  Dig. 
I  77.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Maud  Neale  against  the  Nassau  Electric  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying  her 
motion  for  new  trial  for  inadequacy  of  the  verdict,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Raymond  D.  Fuller,  of  New  York  City,  for  appellant. 
D.  A.  Marsh,  of  Brooklyn,  for  respondent. 

RICH,  J.  The  plaintiff  appeals  from  a  judgment  in  her  favor  in 
an  action  to  recover  for  personal  injuries  in  consequence  of  the  neg- 
ligent operation  of  one  of  defendant's  trolley  cars  upon  which  she  was 
a  passenger,  and  likewise  from  an  order  denying  plaintiff's  motion  to 
set  aside  the  verdict  upon  the  grounds  that  the  verdict  was  for  inade- 
quate and  insufficient  damages,  and  upon  the  exceptions  taken  'on  the 
trial. 

The  accident  was  due  to  a  collision  between  two  of  defendant's  cars, 
one  of  which  was  carelessly  operated.  The  defendant  concedes  its  lia- 
bility, and  the  only  serious  question  in  controversy  relates  to  the  na- 
ture and  extent  of  the  injuries  plaintiff  sustained.  At  the  time  of  the 
trial  she  was  suffering  from  several  more  or  less  serious  physical  ail- 
ments, and  the  question  as  to  whether  her  condition  was  caused  by  the 
accident  was  in  dispute.  If  her  present  physical  condition  is  due  in  its 
entirety  to  the  accident,  the  verdict  of  $1,000  is  grossly  inadequate. 
We  are  not  to  pass  upon  the  question,  however,  as  to  whether  the 
plaintiff  failed  to  sustain  the  burden  of  establishing,  by  a  fair  pre- 
ponderance of  the  evidence,  that  the  accident  was  a  competent  produc- 
ing cause  of  her  present  condition,  because  the  judgment  must  be  re- 
versed upon  another  ground,  and  whether  the  verdict  is  against  the 
weight  of  the  evidence  is  of  no  concern. 

Upon  the  trial.  Dr.  Arthur  C.  Brush  was  sworn  as  a  medical  ex- 
pert for  the  defendant,  and  gave  evidence  tending  to  show  that  the 
plaintiff's  present  physical  condition  was  not  entirely  due  or  attribut- 
able to  the  accident  The  weight  to  be  given  to  his  testimony  depend- 
ed largely  upon  the  determination  of  whether  an  examination  he  made 
of  the  plaintiff  in  the  presence  of  a  Dr.  Barber  was  complete  and  thor- 
ough, and  that  by  such  examination  he  ascertained  actual  existent  con- 
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ditions  upon  which  he  based  his  expert  medical  conclusion.  '  He  testi- 
fied that  his  examination  was  full,  complete,  and  thorough,  and  stat- 
ed in  detail  the  conditions  he  found.  The  plaintiff  denied  that  he 
made  any  such  examination  as  he  described ;  she  said  he  told  Dr.  Bar- 
ber that  he  would  take  his  findings. 

Dr.  Barber  seems  to  have  been  present  in  court  on  the  first  day  of  the 
trial  but  not  after  that  day.  He  was  not  called  as  a  witness,  and  no  at- 
tempt was  made  to  explain  his  absence,  and  the  evidence  was  closed 
with  this  conflict  in  the  testimony  between  the  plaintiff  and  defend- 
ant's expert  Dr.  Barber  was  not  called  to  corroborate  the  testimony 
of  either. 

At  the  conclusion  of  the  main  charge,  the  court,  at  the  request  of 
counsel  for  the  defendant,  instructed  the  jury  that,  because  of  the 
failure  to  call  Dr.  Barber,  they  might  consider  that  his  testimony  would 
have  been  adverse  to  the  contention  of  the  plaintiff  if  he  had  been 
called.  This  instruction  permitted  the  jury  to  give  much  greater  weight 
to  the  testimony  of  Dr.  Brush  and  was  prejudicial  to  plaintiff.  The 
plaintiff  made  out  a  prima  facie  case.  She  was  under  no  obligation  to 
call  the  doctor,  and  her  failure  to  produce  the  witness  did  not  neces- 
sarily raise  any  presumption  against  her.  .  Reehil  v.  Fraas,  129  App. 
Div.  563,  114  N.  Y.  Supp.  17;  Sugarman  v.  Brengel,  68  App.  Div.  377, 
74  N.  Y.  Supp.  167;  Eldridge  v.  Terry  &  Tench  Co.,  145  App.  Div. 
560,  129  N.  Y.  Supp.  865 ;  Bleecker  v.  Johnston,  69  N.  Y.  309.  The 
court  subsequently  said  to  the  jury : 

"As  to  the  absence  of  the  doctor,  I  have  charged  yon  that  If  he  be  a  witness 
in  the  power  of  the  party,  and  haTlng  been  In  court  and  not  having  been  called, 
you  may  take  that  Into  consideration  whether  he  would  testify  in  plaintiff's 
favor  or  not  The  presumption  of  law  is  that  when  he  does  not  come  here, 
and  he  is  within  the  power  of  the  party  to  bring,  yon  may  consider  that  he 
would  testify  adversely  to  that  party." 

I  know  of  no  such  presumption,  and  the  statement  of  the  learned 
court  did  not  cure  the  error  but  added  another. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event   All  concur. 


DICKEY  V.  QOERTNER. 

(Supreme  Court  Special  Term,  Kings  County.    January,  1914.) 

MoBTGAOES  (§  33»>— Absoluts  Deed  Accompanied  by  Defeasance. 

A  deed  to  land  subject  to  mortgages  and  a  written  agreement  between 
the  parties  to  the  deed,  to  which  the  deed  was  made  subject  providing 
that  the  conveyance  was  made  to  secure  the  grantee  for  advances  made 
and  to  be  made  to  the  grantor,  that  the  grantee  might  rent  the  premises 
and  collect  the  rents  applying  them  on  one  of  the  mortgages,  that  when 
the  grantor  should  repay  such  advances  with  Interest  the  grantee  should 
reconvey  such  property,  and  that  the  grantee  should  have  no  right  or 
power  to  sell,  assign,  or  incumber  the  land  except  with  the  grantor's  con- 
sent, created  the  relation  of  mortgagor  and  mortgagee  with  the  right  of 
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possession  In  the  mortgagee^  and  did  not  create  any  relation  invoMng  any 
special  trust  or  confidence. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  {{  67-82;  Dec. 
Dig.  8  83.*] 

2.  HOKTGAOKB  (f  550*) — FORECLOBITBIi — JtrDGlOCNT  FOB  DEFICIENOT. 

Where  a  deed  absolute  In  form  given  to  secnre  a  loan  Is  foredosed  as  a 
mortgage^  a  deficiency  judgment  Is  authorized. 

(Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  H  1582,  1600^ 
1003,  1005-1608;  Dec.  Dig.  i  569.*] 

3.  MoBTOAOXs  (i  629*)  —  FoBxcLOBVBE  —  Salk — VAOAiina  —  Inaokquaot  or 

Price. 

Inadequacy  of  price  Is  not  a  sufficient  ground  for  setting  aside  a  fore- 
closure sale ;  -  but,  ^rhere  the  mortgagee  becomes  the  purchaser.  It  is  a  dr- 
cnmstance  to  be  given  some  weight  In  determining  whether  the  sale  should 
be  vacated. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  ||  1537-1548; 
Dec.  Dig.  I  529.*] 
1  Mobtoaoes  (I  529*) — FoBECLOSxnE — Sale — ^Vacating — QBonNos. 

A  foreclosure  sale  will  be  set  aside  upon  i^U^hter  grounds,  where  the 
mortgagee  purchases,  than  where  the  purchaser  U  an  outsider. 

(Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  {{  1537-1548; 
Dec.  Dig.  J  629.*] 

&  MOBTGAOES   (I   510*) FOBECLOBUBE SALE NOTICE. 

Where  a  grantor  sued  for  an  accounting  under  a  deed  absolute  in  form 
given  to  secure  advances,  and  Judgment  was  rendered  foreclosing  the  deed 
as  a  mortgage,  the  mortgagor  stood  in  the  position,  of  a  mortgagor  and 
owner  of  the  equity  of  redemption,  and  was  entitled  to  service  of  notice 
of  the  sale,  as  of  a  proceeding  in  the  action,  on  his  attorney  or  himself, 
where  he  appeared  personally,  distinct  from  the  published  notice,  espe- 
cially in  view  of  the  practice  In  New  York  City  for  many  years  of  serv- 
ing such  notice  in  foreclosure  suits. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  i  1512;  Dec. 
Dig.  S  510.*] 

Action  by  Paul  Dickej^  against  Christopher  A.  Goertner,  in  which  a 
judgment  was  rendered  in  favor  of  defendant  foreclosing  a  mortgage. 
On  motion  by  plaintiff  to  vacate  and  set  aside  the  foreclosure  sale.  Mo- 
tion granted  on  conditions. 

See,  also,  159  App.  Div.  913,  144  N.  Y.  Supp.  1112. 

Paul  Dickey,  in  pro.  per. 

G.  H.  Hinnau,  of  New  York  City,  opposed. 

BENEDICT,  J.  This  is  a  motion  to  vacate  and  set  aside  a  sale  in 
foreclosure  held  on  November  9,  1909,  under  a  judgment  of  this  court 
As  I  have  reached  the  conclusion  that  the  motion  should  be  granted, 
and  as  the  circimistances  of  the  case  are  unusual  and  extraordinary, 
I  have  felt  it  incumbent  upon  the  court  to  examine  the  record  for  the 
purpose  of  deciding  the  claim  of  the  plaintiff  that  he  had  been  un- 
justly deprived  of  his  property  under  the  forms  of  legal  proceedings. 
This  investigation  makes  it  proper  to  state  at  some  length  the  history 
of  this  case,  which  has  heretofore  very  frequently  engaged  the  atten- 
tion of  this  court,  both  at  Special  Term  and  in  the  Appellate  Division. 

The  facts,  in  so  far  as  I  have  been  able  to  ascertain  them  from  the 
record  which  is  submitted  on  this  motion,  are  substantially  as  follows : 
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[1]  Paul  Dickey,  the  plaintiff,  by  a  deed  made  in  the  year  1901  and 
recorded  on  October  18th  of  that  year,  conveyed  to  the  defendant  for 
a  nominal  consideration  two  lots  of  land  on  Seventy-Second  street,  near 
Twenty-First  avenue,  in  the  borough  of  Brooklyn,  subject  to  two  mort- 
gages ;  the  first  for  $2,500,  and  the  second  for  $250.  At  the  same  time, 
the  parties  to  the  conveyance  entered  into  an  agreement  in  writing  bear- 
ing date  on  the  28th  day  of  September,  1901,  to  which  the  deed  is 
made  subject.  By  the  terms  of  this  agreement  it  was  recited  that  Dick- 
«y  was  about  to  convey  to  Goertner  the  above-mentioned  lots  in  fee, 
but  that  the  true  object  of  the  conveyance  and  the  intent  of  the  par- 
ties was  to  vest  the  title  in  Goertner  "in  order  to  secure  the  party  of 
the  second  part  for  certain  advances  of  money  heretofore  made  to  the 
party  of  the  first  part,  and  for  such  other  advances  as  may  hereafter 
be  made  to  said  party  of  the  first  part."  And  it  was  agreed,  first,  that 
Goertner  should  have  the  power  to  rent  the  premises  and  collect  the 
rents  therefrom,  applying  any  rents  which  he  might  collect  toward  the 
payment  of  the  monthly  installments  due  upon  the  second  mortgage. 
Secondly,  it  was  provided : 

"Whenever  the  party  of  tbe  first  part  shall  repay  to  tlie  party  of  the  second 
part  tlie  full  amount  of  money  advanced  by  said  party  of  the  second  part,  In- 
cluding any  advances  that  may  be  made  subseqaently  to  the  execution  of  this 
agreement,  with  Interest  at  the  rate  of  six  i>er  centum  per  annum,  then  upon 
such  payment  the  party  of  the  second  part  shall  reconvey  to  the  party  of  the 
first  part  the  fee  title  to  all  said  above  described  property,  free  from  all  claims 
of  the  party  of  the  second  part,  and  the  said  party  of  the  second  part  hereby 
covenants  and  agrees  to  reconvey  said  property  and  to  execute  a  full  covenant 
warranty  deed  thereof  in  the  usual  form  Immediately  after  and  upon  such 
r^ayinent  by  said  party  of  the  first  part  to  said  patty  of  the  second  part" 
Thirdly,  "the  party  of  the  second  part  shall  not  have  any  right  or  power  to 
sell  or  assign  the  said  property  or  to  in  any  way  incumber  the  same  except 
with  the  consent  of  the  party  of  the  first  part  until  five  years  from  the  date 
hereof." 

I  think  it  is  clear  that  the  effect  of  this  deed  and  agreement  was 
simply  to  create  the  relation  of  mortgagor  and  mortgagee  between  the 
parties;  the  mortgagee  having  the  right  to  go  into  possession  of  the 
mortgaged  premises  and  to  retain  such  possession  until  the  satisfac- 
tion of  the  indebtedness  provided  for  in  the  agreement.  I  think  it  is 
also  clear  that  the  relation  so  created  was  not  one  involving  any  special 
trust  or  confidence  on  the  part  of  the  grantee  in  the  conveyance  in  fa- 
vor of  tht  grantor.    Lewis  v.  Duane,  141  N.  Y.  302,  36  N.  E.  322. 

After  the  lapse  of  several  years,  during  the  course  of  which  the 
plaintiff  had  lost  his  eyesight,  the  plaintiff,  in  or  about  the  month  of 
January,  1906,  began  an  action  in  this  court  setting  forth  the  deed 
and  agreeinent  and  stating  that  he  had  demanded  an  accounting  from 
the  defendant  of  the  rents  collected  and  the  amounts  disbursed  and 
had  offered  to  repay  any  amount  due  to  the  defendant  and  had  de- 
manded a  reconveyance,  and  praying  that  an  accounting  be  had,  and 
that  if  it  should  be  found  that  any  amount  was  due  to  the  plaintiff  that 
the  defendant  be  required  to  reconvey  the  property  to  him,  and  that  if 
it  should  be  found  that  any  amount  was  due  to  the  defendant  that  up- 
on payment  of  such  amount  by  the  plaintiff  the  property  be  recon- 
veyed.    The  defendant  interposed  an  answer  admitting  the  deed  and 
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the  agreement,  but  he  alleged,  as  a  separate  cause  of  action  and  coun- 
terclaim, that  he  had  advanced  and  expended  various  sums  of  money 
for  the  purpose  of  preserving  and  caring  for  the  property,  and  in  pay- 
ing taxes  and  charges  and  in  repairs  to  the  building ;  that  he  had  col- 
lected the  rents  from  the  tenants,  and  the  rents  were  insufficient  to  liq- 
uidate the  indebtedness  of  the  plaintiff ;  that  the  aggregate  amount  of 
such  payments  was  $2,523.13 ;  that  he  had  received  $830  in  rentals ;  and 
that  there  was  due  to  him  the  sum  of  $1,693.13.  And  he  further  al- 
I^;ed,  as  a  separate  cause  of  action  and  counterclaim,  that  he  had  ren- 
dered and  performed  labor  and  services  consisting  in  caring  and  at- 
tending to  the  property  and  paying  the  debts  of  the  plaintiff,  prevent- 
ing the  liens  on  said  property  from  being  foreclosed,  keeping  the  same 
in  tenantable  condition,  superintending  &e  work  necessary  to  be  done 
in  this  respect,  renting  and  endeavoring  to  rent  the  same,  collecting  the 
rent,  all  of  which  services  were  of  the  reasonable  value  of  $1,125,  and 
he  demanded  judgment  for  the  said  two  sums  of  money,  and  for  any 
other  sums  which  he  should  further  advance  to  the  plaintiff  during 
the  pendency  of  this  action  and  the  costs  and  disbursements  of  the  ac- 
tion. The  plaintiff  served  a  reply,  putting  in. issue  the  payments  so 
claimed  to  have  been  made,  and  denying  the  allegation  respecting  the 
alleged  services.  Some  two  years  later,  during  which  nothing  appears 
to  have  been  done,  the  defendant,  upon  motion,  was  permitted  to  serve 
a  supplemental  answer  alleging  further  disbursements  claimed  to  have 
been  made  by  him  on  behalf  of  the  plaintiff ;  the  excess  of  which  over 
the  amount  of  rent  collected  during  the  iMt-mentioned  period  being 
$314.75,  for  which  he  asked  judgment 

With  the  issues  in  this  condition,  the  case  came  on  for  trial  before 
the  Special  Term  of  this  court  in  December,  1908,  and  the  court  found 
and  decided  that  the  conveyance  was,  in  fact,  a  mortgage,  and  that 
the  amounts  found  due  in  the  findings  of  fact,  together  with  any 
amount  found  due  by  the  referee  appointed  by  the  interlocutory  judg- 
ment to  compute  the  same,  should  constitute  the  amount  due  to  the 
defendant  from  the  plaintiff  at  the  date  of  the  trial.  It  also  found 
that  the  plaintiff  was  entitled  to  redeem  the  premises  from  the  mort- 
gage upon  payment  of  the  amount  so  found  due,  with  interest  thereon, 
on  or  before  30  days  from  the  service  of  notice  of  the  entry  of  an  or- 
der confirming  the  report  of  said  referee ;  that  the  defendant  was  en- 
titled to  interlocutory  judgment  decreein^f  that,  in  the  event  of  the 
plaintiff  failing  to  redeem  the  premises  within  thirty  days  after  serv- 
ice of  notice  of  entry  of  an  order  confirming  the  referee's  report,  the 
defendant  should  have  final  judgment  of  foreclosure  and  sale  on  said 
mortgage. 

Subsequently,  the  referee,  to  whom  the  matter  was  referred  by  the 
interlocutory  judgment  bearing  date  the  10th  day  of  April,  1910,  re- 
ported that  there  was  due  to  the  plaintiff  from  the  defendant  upon  the 
21st  day  of  December,  1908,  the  sum  of  $2,641.18.  This  report  was  con- 
firmed, and  a  final  judgment  of  foreclosure  and  sale  was  made  upon  the 
4th  day  of  October,  1909.  An  appeal  was  taken  from  this  judgment  to 
the  Appellate  Division,  where  it  was  affirmed  without  opinion  on  June 
10,  1910  (139  App.  Div.  910,  123  N.  Y.  Supp.  1114).    This  judgment, 
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therefore,  became  the  law  of  the  case  for  the  parties  hereto,  and  yet,  in 
passing,  and  especially  in  view  of  the  subsequent  proceedings,  it  may  not 
be  improper  to  remark  that  if  the  question  were  an  open  one,  and  if  the 
question  were  not  now  res  judicata,  it  would  seem  that  the  deed  could 
not  be  regarded  as  security  for  the  claim  of  defendant  for  compensa- 
tion for  his  own  services  as  alleged  in  the  fifth  paragraph  of  his  an- 
swer, because  the  original  agreement  did  not  so  provide,  and  his  rem- 
edy, if  he  were  entitled  to  any  compensation  at  all  for  such  services, 
would  be  confined  to  an  action  at  law  for  the  recovery  of  their  value ; 
and  it  might  be  urged  that  the  provision  of  the  interlocutory  judgment 
which  required  the  plaintiff  to  pay  the  defendant  the  amount  due  him 
in  30  days  was  invalid  for  the  reasons  assigned  by  Mr.  Presiding  Jus- 
tice Parker  in  Foley  v.  Foley,  IS  App.  Div.  276,  page  282,  44  N.  Y. 
Supp.  588,  page  591,  where  he  says: 

"Such  provision  amoimta  to  a  strict  foreclosare  of  the  plaintiff's  equity  of 
redemptton.  It  requires  her  to  redeem  in  an  unusually  short  time  (Ferine  v. 
Dunn,  4  Johns.  Ch.  140),  and  grants  to  the  defendant  relief  that  Is  rarely 
granted  against  a  mortgagor  in  this  state.  The  defendant's  rights  in  the  mat- 
ter an!  but  those  of  an  ordinary  mortgagee  in  possession,  and  do  not  require 
for  their  protection  the  enforcement  of  so  severe  a  remedy.  Certainly  such 
relief  la  not  warranted  iii  an  action  where  it  is  not  suggested  by  either  of 
the  pleadings,  and  is  very  far  outside  of  any  Issue  tendered  by  them.  Smidt 
T.  Jackson,  11  Hun,  861;  BoUes  v.  Duff,  43  N.  T.  469;  Denton  v.  Ontario 
County  N.  Bank,  150  N.  Y.  126  [44  N.  E.  781].  No  fact  Is  found,  or  conclu- 
sion of  law  contained,  in  the  decision  which  warrants  a  judgment  directing 
any  foreclosure  whatever  of  the  plaintiff's  equity  of  redemption.  It  is  not 
there  found  that  plaintiff  had  made  default  In  i)aylng  the  amounts  which 
the  deed  was  given  to  secure." 

It  will  be  noticed,  also,  that  the  interlocutory  judgment  provided  that 
the  defendant  should  have,  without  notice  to  the  plaintiff,  the  right  as 
of  course  to  enter  the  usual  judgment  of  foreclosure  and  sale  of  the 
premises;  said  judgment  to  provide  for  the  usual  allowance  of  2^^ 
per  cent,  to  defendant  Goertner  and  costs  of  the  action.  It  will  be 
seen  that  this  provision  was  violative  of  the  right  of  the  plaintiff  to 
notice  of  the  application  for  the  judgment,  and  granted  an  extra  al- 
lowance without  giving  to  him,  although  entitled  to  notice  of  all  pro- 
ceedings in  the  action,  any  opportunity  to  be  heard  as  to  whether  the 
report  was  correct,  or  as  to  the  amount  of  the  additional  allowance. 
See  Citizens'  Savings  Bank  v.  Bauer,  49  Hun,  238,  1  N.  Y.  Supp.  450, 
per  Bartlett,  J. 

j[2]  The  final  judgment  dated  October  4,  1909,  provided  that  a  de- 
ficiency might  be  specified  by  the  referee  and  that  the  plaintiff  should 
pay  the  same  to  the  defendant,  who  should  have  judgment  and  execu- 
tion therefor. 

There  seems  to  be  authority  for  giving  a  deficiency  judgment  in  a 
case  where  a  deed  absolute  in  form  is  given  to  secure  a  loan,  and  where 
the  deed  is  decreed  to  be  foreclosed  as  a  mortgage.  See  Boocock  v. 
Phipard,  52  Hun,  614,  5  N.  Y.  Supp.  228,  reported  sub  nom.  Bocock  v. 
Phipard,  24  N.  Y.  St.  Rep.  267.  Section  1204  of  the  Code  of  Civil 
Procedure  provides  that : 

"Judgment  may  be  given  for  or  against  one  or  more  plaintiffs,  and  for  or 
against  one  or  more  defendants,  •  •  •  and  it  may  grant,  to  a  defendant, 
any  affirmative  relief,  to  which  he  is  entitled." 
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And  section  1207  provides  that: 

"Where  there  Is  an  answer,  the  conrt  may  permit  the  plaintiff  to  take  any 
Judgment,  consistent  with  the  case  made  by  the  plaintiff,  and  embraced  within 
the  issae." 

[3, 4]  Under  the  terms  of  the  judgment  of  October  4,  1909,  the  ref- 
eree advertised  the  property  for  sale  and  sold  it  upon  the  9th  day  of 
November,  1909.  At  this  sale  the  property  was  bid  in  by  the  defend- 
ant for  the  sum  of  $150,  subject  to  the  two  mortgages  which  were  liens 
upon  the  property  when  the  defendant  took  title  to  it  in  1901,  and  the 
referee  reported  a  deficiency  in  favor  of  the  defendant  amounting  to 
$2,944.10.  The  plaintiff  claims  that  the  price  realized  upon  the  sale 
was  totally  inadequate  to  the  value  of  the  proijerty.  This,  of  course, 
is  not  sufficient  ground  for  setting  aside  a  judicial  sale;  but  where  the 
mortgagee  becomes  the  purchaser  it  seems  to  be  a  circumstance  to  be 
given  some  weight  in  reaching  a  determination  as  to  whether  a  judicial 
sale  should  or  should  not  be  vacated,  because  where  the  mortgagee  pur- 
chases the  rule  is  well  settled  that  the  sale  will  be  set  aside  upon  slighter 
grounds  than  where  an  outsider  becomes  the  purchaser.  Wiltse  on 
Mortgage  Foreclosure,  629 ;  Tripp  v.  Cook,  26  Wend.  143. 

[5]  The  plaintiff  bases  the  present  application  upon  several  grounds, 
all  of  which  proceed  upon  the  erroneous  assumption  that  the  foreclo- 
sure proceeding  was  the  statutory  foreclosure  by  advertisement,  where- 
as it  was  a  foreclosure  by  an  action  in  equity ;  but  one  point  which  he 
does  not  raise  seems  to  me  to  be  controlling  of  this  application.  It  is 
this :  That  there  was  no  notice  of  the  sale  given  to  the  plaintiff  in  this 
action,  who,  according  to  the  jud^ent,  stood  in  the  position  of  a  mort- 
gagor and  the  owner  of  the  equity  of  redemption.  The  referee's  re- 
port, which  was  not  confirmed,  it  is  true,  contained  a  statement  that  he 
"caused  due  notice  of  the  sale  of  the  said  lands  and  premises  on  the 
9th  day  of  November,  1909,  at  the  Brooklyn  Real  Estate  Exchange,  189 
Montague  street,  in  the  borough  of  Brooklyn,  in  the  county  of  Kings, 
in  the  city  of  New  York,  to  be  given  and  published  according  to  law 
and  the  rules  and  practice  of  this  court,  as  will  fully  appear  by  the 
affidavits  hereto  anqexed" ;  but  nowhere  annexed  to  the  report  is  any 
affidavit  or  other  proof  that  notice  was  given  to  this  plaintiff,  the  only 
affidavits  being  those  showing  publication  of  the  printed  notice  in  two 
newspapers.  The  plaintiff's  position  under  the  pleadings  and  judg- 
ment in  the  action  was.  unquestionably  the  same  as  that  of  a  defendant 
in  a  foreclosure  action  who  had  appeared  and  answered.  In  my  opin- 
ion, such  a  defendant  is  entitled  to  service  upon  his  attorney,  or,  if  he 
has  appeared  per  se,  then  upon  himself,  of  notice  of  the  sale  as  of  a 
proceeding  in  the  action,  separate  and  distinct  from  the  notice  of  sale 
which  is,  under  the  provisions  of  the  Code,  required  to  be  published  by 
the  referee  appointed  to  conduct  a  judicial  sale.  This  question  has 
not,  in  so  far  as  I  have  been  able  to  ascertain,  received  definite  and 
final  judicial  determination;  but  I  think  that  the  better  rule,  both  upon 
reason  and  authority,  is  the  one  requiring  notice  of  the  sale  to  be  given 
to  parties  who  have  appeared  in  the  action,  in  addition  to  the  notice 
published  in  the  newspapers  under  the  sections  of  the  Code.  Certainly 
this  has  been  the  practice  at  the  bar  in  this  city  for  many  years,  and  it 
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is  a  practice  which  should  be  encouraged  rather  than  discontinued.  In 
Eidlitz  V.  Doctor,  24  Misc.  Rep.  209,  53  N.  Y.  Supp.  525,  Judge  Daly 
says : 

"It  Is  conceded  that  no  notice  of  sale  was  served  pursuant  to  such  appeal- 
ance,  and  that  no  notice  of  the  sale  was  given  except  by  the  nsnal  advertise- 
ment by  the  referee  In  the  papers.  It  Is  contended  by  plaintiffs'  attorneys  that, 
as  such  advertisement  Is  the  only  notice  prescribed  by  statute  (Code,  |  1678), 
and  none  other  is  prescribed  by  the  rules  of  court,  it  Is  therefore  the  only 
notice  called  for  under  the  exception  In  the  waiver  aforesaid.  But  It  appears 
from  the  papers  submitted  on  this  motion,  which  Include  the  certificate  of 
many  leading  lawyers  and  law  firms,  that  It  Is  the  practice  of  the  bar  under 
such  a  notice  of  appearance  to  serve,  and  the  usage  to  expect,  a  spedal  notice 
of  the  sale  intended  to  advise  the  def^idant  of  the  time  and  place  when  such 
sale  is  to  take  place.  In  view  of  such  a  general  practice  and  usage,  it  is  to 
be  presumed  that  the  respective  attorneys  for  the  plaintiffs  and  the  defendant 
in  this  case  had  knowledge  of  them  and  practiced  with  reference  to  them, 
and  that  the  notice  of  appearance  for  Mrs.  Mooney  was  given  in  reliance  upon 
that  practice  and  usage,  and  was  received  with  knowledge  of  the  obligation 
it  entailed.  The  notice  of  sale  mentioned  in  the  exception  in  the  waiver  could 
not  have  been  understood  to  refer  to  the  advertisement,  for,  in  tliat  case,  the 
exception  would  bo  meaningless,  as  the  advertisement  is  compulsory  in  all 
cases.  The  plaintiffs'  papers  on  this  motion  concede.  In  effect,  the  practice 
and  usage  upon  which  defendant  relied,  for  plaintiffs'  attorneys  attempted  to 
cure  the  omission  by  a  subsequent  consent  or  admission  from  Mrs.  Mooney's 
attorneys.  They  understood,  therefore,  that  the  notice  of  appearance  referred 
to  individual  express  notice  by  service  of  a  paper,  containing  it,  and  their  re- 
tention' of  the  notice  of  appearance  was  equivalent  to  an  agreement  to  give 
such  notice,  which,  it  appears,  ordinarily  consists  of  a  copy  of  the  advertise- 
ment, inclosed  and  addressed  and  served  upon  the  attorneys  In  the  ordinary 
way.  No  such  notice  of  sale  was  given,  and  the  defendant  and  her  attorney 
did  not  know  of  the  sale  until  after  it  had  taken  place.  The  property  was 
bought  in  by  the  plaintiff  for  a  moderate  stun,  and  it  would  seem  that  the 
defendant,  who  was  deprived  of  the  opportunity  to  attend  at  the  sale,  ought, 
without  further  proof,  be  granted  the  resale  which  she  asks." 

In  the  case  at  bar  there  was  no  waiver  of  any  notice  of  any  proceed- 
ing in  the  action,  and  the  plaintiff  was  entitled  to  notice  of  very  step 
taken.  On  the  other  hand,  it  was  held  in  the  County  Court  of  Erie 
County  (Collins  v.  McArthur,  32  Misc.  Rep.  538,  67  N.  Y.  Supp.  460) 
that  a  notice  of  appearance  interposed  in  an  action  of  foreclosure  and 
sale  on  behalf  of  the  mortgagor  does  not  entitle  his  attorney  to  notice 
of  sale,  as  the  sale  is  merely  an  execution  of  the  judgment  and  is  a 
step  of  which  the  attorney  is  not  entitled  to  notice,  and  therefore,  where 
the  sale  is  regular  and  fair  the  failure  to  give  him  notice  of  it  affords 
the  mortgagor  no  ground  for  a  subsequent  motion  to  vacate  the  sale 
and  judgment  of  deficiency  entered  thereon.  In  the  case  of  Frazier  v. 
Swimm,  79  App.  Div.  53,  79  N.  Y.  Supp.  787,  Mr.  Justice  Woodward, 
writing  for  the  Appellate  Division  in  this  department,  in  speaking  of 
this  question,  although  perhaps  it  was  not  necessary  to  the  determina- 
tion of  the  case  then  before  the  court,  says : 

"Mr.  Graves,  by  appearing  and  waiving  all  notice,  except  notice  of  sale  and 
surplus  proceedings,  practically  admitted  that  he  bad  no  interest  In  the  fore- 
closure except  in  the  event  of  a  surplus,  and  it  may  be  fairly  questioned 
whether,  In  waiving  all  notices,  except  those  of  sale  and  surplus,  the  defend- 
ant does  not  waive  all  notices  except  such  as  are  provided  by  the  statute.  He 
might  waive  such  a  notice  if  he  saw  fit,  and,  If  all  the  parties  in  Interest  did 
likewise,  the  qnestlon  of  whether  the  statutory  notice  was  published  or  not 
could  not  be  raised.    This  appears  to  have  been  the  construction  put  upon  a 
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Uke  exception  In  tbe  case  of  CoIUns  t.  McArtbur,  32  Misc.  Rep.  638  [67  N.  T. 
Supp.  460].  While  that  case  Is  not  an  authority  for  this  court,  it  is,  perhaps, 
under  the  facts  here  presented,  quite  as  much  entitled  to  controlling  weight 
as  that  of  EidllU  v.  Doctor,  24  Misc.  Rep.  209  [53  N.  Y.  Supp.  525],  reUed  upon 
by  the  appellant" 

And  he  then  proceeds  to  distinguish  the  last-mentioned  case  from 
the  one  in  which  he  was  writing.  I  think  it  is  probable  that  the  learn- 
ed justice  was  not  aware  of  the  fact  that  Collins  v.  McArthur  was  re- 
versed on  appeal  by  the  Appellate  Division  of  the  Fourth  Department 
on  March  19,  1901,  because  the  fact  of  such  reversal  does  not  appear 
under  the  same  title  in  any  of  the  regular  series  of  reports  and  is  only 
found  in  8  N.  Y.  Ann.  Cas.  358.  Under  a  note  of  the  principal  case  the 
reporter  writes  as  follows : 

"Order  reversed,  without  costs  of  this  appeal,  and  a  resale  ordered  In  each 
case  upon  condition  that  the  appellant,  within  20  days,  gives  a  bond  In  the 
penalty  of  $250,  to  be  approved  upon  notice,  by  the  county  Judge  of  Erie  coun- 
ty, conditioned  that  the  amount  realized  upon  such  resale  shall  be  sufficient 
to  pay  the  expenses  thereof  and  at  least  $600  in  addition  thereto ;  and  in  the 
event  that  such  bond  Is  not  given  the  order  in  each  case  is  affirmed,  with 
costs.  Order  to  be  settted  upon  two  days'  notice  by  Mr.  Justice  Spring.  All 
concur.  Laughlin,  J.,  concurs  in  result,  and  favors  absolute  reversal  of  orders 
and  a  resale,  upon  the  ground  that  the  appellants'  attorney  was  entitled  to 
service  of  notice  of  sale." 

This  decision  was  reported  under  another  title  (Collins  v.  Dunston) 
in  59  App.  Div.  626, 69  N.  Y.  Supp.  1132. 

The  motion  will  be  granted  upon  condition  that  within  30  days  from 
the  entry  of  the  order  hereon  the  plaintiff  furnishes  security  in  the  sum 
of  $150  for  the  costs  of  the  resale,  and  $850  to  cover  any  loss  which 
the  defendant  may  be  able  to  show  that  he  has  sustained  since  the  date 
of  the  original  sale;  such  security  to  be  in  the  form  either  of  a  de- 
posit of  cash  in  the  court,  or  a  bond  of  a  surety  company  to  be  approv- 
ed as  to  form  and  sufficiency  by  one  of  the  justices  of  this  court  Set- 
tle order  on  notice.    No  costs  of  this  motion. 


(83  Misc.  Rep.  5S2) 

HATHORN  et  al.  V.  NATURAL  CARBONIC  GAS  CO.    PEOPLE  v.  SAME. 
PEOPLE  V.  NATURAL  CARBONIC  GAS  CO.  et  aL 

(Supreme  Court  Special  Term,  Albany  County.    January,  1914.) 

Imrnncnoft  (i  129*) — Voluntabt  DiscoNnmrANCE — Rioht. 

Where,  in  actions  to  enjoin  defendant  all  parties  agree  that  facts  occur- 
ring since  the  commencement  of  the  actions  render  the  trial  thereof  futile 
so  far  as  it  may  affect  the  merits  of  the  issues,  plaintiffs  are  entttied  to  a 
discontinuance  without  costs  to  either  lurty  or  prejudice  to  any  right  of 
action  which  defendant  may  have  on  the  injunction  bond. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  EUg.  {{  279-287;  Dec 
Dig.  f  129.*] 

Three  actions  for  injunction,  one  by  Emily  H.  Hathorn  and  another, 
and  two  by  the  People,  all  against  the  Natural  Carbonic  Gas  Company, 
otliers  being  joined  as  defendants  in  one  action.  Motion  to  discon- 
tinue actions  allowed. 

•For  oUier  caMi  «M  Mm*  topic  A  i  ifCiiBER  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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See,  also,  140  App.  Div.  943,  125  N.  Y.  Supp.  1123;  194  N.  Y.  326, 
87  N.  E.  504,  23  L.  R.  A.  (N.  S.)  436,  128  Am.  St.  Rep.  555,  16  Ann. 
Cas.  989;  196  N.  Y.  421,  90  N.  E.  441. 

Rockwood,  McKnight  &  McKelvey,  of  Saratoga  Springs  (C.  C.  Les- 
ter, of  Saratoga  Springs,  of  counsel),  for  plaintiffs  Hathom. 

Thomas  Carmody,  Atty.  Gen.  (C.  C.  Lester,  of  Saratoga  Springs,  of 
counsel),  for  the  People. 

Morris  &  Plante,  of  New  York  City,  for  defendant  Natural  Car- 
bonic Gas  Co. 

CHESTER,  J;  The  plaintiffs  in  the  first  entitled  action  move  for  a 
discontinuance  upon  the  ground  that  matters  have  arisen  subsequently 
to  the  commencement  of  the  action,  and  to  the  issuance  of  the  tempo- 
rary injunction  therein,  having  no  relation  to  the  merits,  which  ren- 
der it  futile  that  the  action  proceed  further.  The  defendant  in  that  ac- 
tion makes  a countermotion  to  dismiss  the  action  with  costsbecause of 
the  failure  of  the  plaintiffs  to  diligently  prosecute  the  same,  and  be- 
cause the  questions  involved,  except  as  to  any  damages  that  may  have 
been  sustained  under  the  undertaking  given  by  the  plaintiffs  to  the  de- 
fendant to  procure  the  temporary  injunction,  have  become  academic, 
and  that  the  plaintiffs  could  not  now  secure  a  permanent  injunction. 
The  defendant  in  the  last  two  entitled  actions  moves  to  dismiss  the  com- 
plaints with  costs  for  failure  of  the  plaintiffs  to  prosecute,  and  be- 
cause the  questions  involved  have  become  purely  academic.  All  these 
motions  may  be  considered  together.  The  actions  were  brought  under 
the  act  known  as  the  Anti- Pumping  Law  (Laws  of  1908,  c.  429),  en- 
titled "An  act  for  the  protection  of  the  natural  mineral  springs  of  the 
state  and  to  prevent  waste  and  impairment  of  its  natural  mineral  wa- 
ters." 

The  complaints  charged,  in  substance,  that  the  defendant  Natural 
Carbonic  Gas  Company  had,  by  the  use  of  wells  drilled  in  the  rock  and 
powerful  ptmips  used  therein,  caused  an  unnatural  flow  to  its  wells, 
and  that  this  was  done  for  the  pul-pose  of  extracting  from  the  natural 
mineral  waters  the  excess  of  carbonic  acid  gas  to  be  used  for  sale  sep- 
arate from  the  waters,  and  by  that  means  had  unlawfully  impaired 
and  diminished  the  natural  flow  at  the  wells  of  other  owners  in  the  vi- 
cinity. Injunctions  were  sought  against  the  defendant  to  restrain  such 
pumping,  as  being  in  violation  of  that  law.  Shortly  after  the  com- 
mencement of  the  Hathom  action,  the  one  first  entitled,  a  preliminary 
injunction  was  secured  by  the  plaintiffs  therein,  and  as  a  condition  of 
such  injunction  they  were  required  to  and  did  furnish  an  undertak- 
ing to  the  defendant  with  the  National  Surety  Company  as  surety 
thereon,  in  the  sum  of  $20,000,  conditioned  that  the  plaintiffs  would 
pay  all  costs  and  damages  that  might  be  sustained  by  the  defendant  by 
reason  of  said  injunction  if  it  should  be  finally  decided  therein  that 
the  plaintiffs  were  not  entitled  thereto.  The  decision  granting  such  in- 
junction is  reported  in  60  Misc.  Rep.  341,  113  N.  Y.  Supp.  458.  It 
was  sustained  on  appeal  to  the  Appellate  Division  in  128  App.  Div. 
33,  112  N.  Y.  Supp.  374,  and  in  the  Court  of  Appeals,  with  a  slight 
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modification,  in  194  N.  Y.  326,  87  N.  E.  504,  23  L.  R.  A.  (N.  S.)  436, 
128  Am.  St.  Rep.  555,  16  Ann.  Cas.  989. 

After  the  order  granting  the  injunction  had  been  sustained  on  appeal 
the  last  two  above-entitl^  cases  and  various  other  cases  brought  in 
the  name  of  the  people  of  the  state  against  this  defendant  and  other 
parties,  seeking  substantially  the  same  relief,  were  broimht  to  trial  at 
an  extraordinary  term  of  the  Supreme  Court  in  Albany  county,  and 
judgments  were  rendered  for  the  plaintiffs  upon  the  pleadings,  but  the 
HaSiorn  action  was  not  then  disposed  of,  for  it  was  not  then  at  issue. 
The  judgments  in  favor  of  the  people  on  such  trials  were  affirmed  pro 
forma  by  the  Appellate  Division,  but  were  reversed  and  new  trials 
granted  by  the  Court  of  Appeals  (196  N,  Y.  421,  90  N.  E.  441),  be- 
cause of  the  exclusion  of  certain  evidence  offered  by  the  defendant  up- 
on the  trial. 

While  these  cases  were  pending  there  was  also  at  issue  an  action 
brought  in  the  United  States  Circuit  Court  by  one  Lindsley,  a  stockhold- 
er of  the  defendant,  to  restrain  the  plaintiffs  and  the  Attorney  Gen- 
eral and  others  from  enforcing  the  statute  in  question.  This  case  final- 
ly reached  the  United  States  Supreme  Court,  where  it  was  decided  in 
March,  1911.  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.  61,  31 
Sup.  Ct  337,  55  L.  Ed.  369,  Ann.  Cas.  1912C,  160.  That  court  over- 
ruled the  objections  urged  against  the  constitutionality  of  the  statute 
in  question,  and  affirmed  the  decree  of  the  lower  court  in  dismissing 
the  bill  of  complaint. 

Soon  after  the  decision  of  the  Court  of  Appeals  reversing  the  judg- 
ments in  iavor  of  the  plaintiffs  above  mentioned,  all  the  cases  were 
placed  upon  the  calendar  at  the  January,  1910,  Trial  Term  of  the  Su- 
preme Court  in  Albany  county.  The  case  first  moved  for  trial  at  that 
term  was  People  v.  New  York  Carbonic  Acid  Gas  Co.,  having  prac- 
tically the  same  issues  as  the  others.  The  trial  of  that  case  was  com- 
menced before  Mr.  Justice  Betts,  who  presided  at  that  term,  without 
a  jury.  A  vast  amount  of  testimony  was  taken  and  numerous  adjourn- 
ments had.  Justice  Betts  was  assigned  to  the  Appellate  Division  in 
the  third  department  on  the  4th  day  of  January,  1911,  before  the  trial 
had  been  concluded,  so  that  it  resulted  in  a  mistrial.  While  there  was  no 
express  stipulation  that  the  testimony  in  the  case  being  tried  should  be 
used  in  the  other  cases,  it  is  apparent  from  the  record  that  it  was  the 
understanding  of  the  court  and  the  parties  that,  because  of  the  volumi- 
nous nature  of  the  testimony  it  should  not  be  repeated  so  far  as  it  was 
applicable  in  the  other  cases,  but  should  be  read  in  evidence  therein. 
It  is  also  apparent  that  it  was  the  intention  of  all  of  the  parties  to  have 
all  the  cases  tried  before  Mr.  Justice  Betts  at  that  term,  and  that  this 
was  prevented  by  his  designation  to  the  Appellate  Division. 

Another  complication  arose  by  reason  of  an  action  brought  in  the 
United  States  Circuit  Court  against  the  defendant  by  one  Stratton,  late 
in  the  year  1910  or  early  in  the  year  1911,  alleging  the  insolvency  of 
the  defendant  and  asking  for  the  foreclosure  of  a  mortgage  upon  the 
defendant's  property,  and  for  the  appointment  of  a  receiver  thereof. 
A  judgment  of  foreclosure  was  had  therein  and  a  receiver  appointed, 
and  a  sale  of  all  the  defendant's  lands  and  property,  induding  its  wells, 
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was  made  in  March,  1911.  Thereafter  a  new  corporation  bearing  the 
same  name  was  organized,  for  the  purpose  of  acquiring  title  to  the 
properties  of  the  old  corporation  and  operating  the  same,  but  there  has 
been  no  substitution  of  the  new  corporation  as  defendant. 

Another  cause  for  delay,  and  one  which  changed  the  situation  of  the 
parties  materially,  is  found  in  the  fact  that  on  the  16th  day  of  Febru- 
ary, 1911,  the  commissioners  of  the  state  reservation  at  Saratoga 
Springs,  appointe^d  pursuant  to  chapter  569  of  the  Laws  of  1909,  ap- 
propriated the  lands  of  the  plaintiffs  in  the  first  entitled  action  by  vir- 
tue of  the  power  of  eminent  domain,  to  constitute  a  part  of  the  state 
reservation  at  Saratoga  Springs. 

The  commissioners  of  the  state  reservation,  too,  pursuant  to  said 
chapter  569  of  the  Laws  of  1909,  made  an  agreement  with  the  defend- 
ant or  its  successor  under  which  its  lands  and  wells  were  conveyed  to 
the  state  on  the  26th  day  of  June,  1911,  as  a  part  of  such  state  reserva- 
tion, and  since  that  date  the  state  has  been  in  continuous  possession  of 
all  the  defendant's  lands  in  question  upon  which  the  pumping  operations 
complained  of  had  been  carried  on. 

The  defendant  is  seeking  a  discontinuance  of  the  actions  under  an 
order  which  would  have  the  effect  of  adjudicating  that  the  plaintiffs 
were  not  entitled  to  the  injunction  in  the  Hathom  case,  and  undoubt- 
edly a  discontinuance  on  the  plaintiffs'  application  opposed  by  the  de- 
fendant, or  the  discontinuance  on  the  defendant's  application  for  fail- 
ure to  prosecute,  would  have  that  effect  and  would  give  the  defendant 
a  right  to  recover  under  the  undertaking  it  holds.  Perlman  v.  Bern- 
stein, 83  App.  Div.  203,  82  N.  Y.  Supp.  148;  N.  Y.  C.  &  H.  R.  R.  R. 
Co.  V.  Village  of  Hastings,  9  App.  Div.  256,  41  N.  Y.  Supp.  492.  But 
if  the  action  is  discontinued  or  the  complaint  dismissed  for  reasons 
arising  after  the  delivery  of  the  bond  to  secure  a  temporary  injunction, 
such  discontinuance  or  dismissal  would  not  of  itself  entitle  the  de- 
fendant to  damages.  ApoUinaris  Co.  v.  Venable,  136  N.  Y.  46,  32  N. 
E.  555 ;  Taylor  Worsted  Co.  v.  Beolchi,  37  Misc  Rep.  693,  76  N.  Y. 
Supp.  379. 

The  plaintiffs  in  the  Hathom  suit  also  insist  that  the  test  of  lia- 
bility upon  the  undertaking  is  the  final  decision  of  the  actipn,  and,  with- 
out that  or  something  equivalent  to  it  there  is  no  breach  of  the  condi- 
tion of  the  undertaking,  and  cite  in  support  of  the  contention  Benedict 
V.  Benedict,  15  Hun,  305,  affirmed  76  N.  Y.  600,  Palmer  v,  Foley,  71 
N.  Y.  106,  Wilson  v.  Wilson,  130  App.  Div.  70,  114  N.  Y.  Supp.  455, 
and  Freifeld  v.  Sire,  96  App.  Div.  296,  89  N.  Y.  Supp.  260. 

I  am  of  the  opinion,  however,  that  in  determining  the  motions  now 
under  consideration  it  is  not  essential  to  bold  that  the  plaintiffs  in  the 
Hathom  suit  were  or  were  not  entitled  to  the  injunction  at  the  time 
it  was  granted,  and  that  that  question  could  not  properly  be  decided  in 
these  motions  upon  affidavits.  The  only  questions  to  be  determined 
are  whether  or  not  the  actions  should  be  discontinued  or  dismissed,  and 
the  reasons  therefor,  leaving  the  legal  effect  of  any  order  for  future 
consideration. 

The  Code  of  Civil  Procedure  in  section  822  authorizes  the  court  in 
its  discretion  to  dismiss  the  complaint  where  the  plaintiff  unreasonably 
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neglects  to  proceed  in  the  action,  and  rule  36  permits  the  court  to  dis- 
miss the  complaint  wherever  younger  issues  have  been  tried  in  their 
regular  order  upon  the  calendar,  and  the  defendant  insists  that  the  ac- 
tions should  be  dismissed  for  those  reasons,  but  the  discretion  author- 
ized to  be  exercised  under  this  section  of  the  Code  and  this  rule  is 
never  exercised,  and  never  should  be  when  the  plaintiff  shows  a  rea- 
sonable excuse  for  the  delay  and  the  failure  to  prosecute. 

From  the  recital  of  the  facts  surrounding  these  litigations  contained 
in  this  memorandum,  it  appears  to  me  that  the  plaintiffs 'have  shown 
ample  excuse  and  justification  for  Uieir  failure  to  secure  an  earlier  trial 
of  the  issues  presented. 

Indeed,  I  would  be  reluctant  to  hold,  in  view  of  the  difficult  and  un- 
usual rature  of  the  cases  and  the  character  and  course  of  the  Utiga- 
tions,  that  the  plaintiffs  in  all  the  cases  had  not  proceeded  with  rea- 
sonable diligence  and  taken  every  step  open  to  them  as  soon  as  they 
reasonably  could,  and  therefore  it  would  be  an  improper  exercise  of 
discretion  to  dismiss  the  complaints  because  of  the  allied  delay  in 
prosecuting. 

Manifestly  if  a  trial  of  any  of  the  actions  should  now  be  had,  no  in- 
junction could  be  had  against  the  defendant  to  prevent  pumping,  be- 
cause it  does  not  now  own  the  wells,  the  pumping  of  which  it  was 
sought  to  restrain,  and  because  the  state  does  own  tiiem.  This  condi- 
tion arises,  not  because  of  anything  affecting  the  merits  of  the  contro- 
versy, but  because  of  facts  occurring  subsequently  to  the  commence- 
ment of  the  actions. 

All  parties  agree  that  the  facts  occurring  since  the  actions  were  com- 
menced will  now  render  the  trial  of  the  actions  futile  so  far  as  deter- 
mining any  question  affecting  the  merits  of  the  issues  involved  is  con- 
cerned. The  courts  should  not  be  burdened  with  the  trial  of  issues 
that  will  be  of  no  avail  to  any  one,  and,  if  the  defendant  deems  that 
it  has  been  aggrieved  because  of  the  temporary  injunction  in  the  Ha- 
thom  case,  it  should  be  left  to  any  action  or  proceeding  on  ^e  under- 
taking it  holds  in  that  action,  which  it  may  be  advised  to  take. 

Orders  may  be  presented  for  signature  discontinuing  all  the  actions 
witiiout  costs  by  either  party  as  against  the  other,  because  of  the  after- 
occurring  facts  mentioned,  and  without  prejudice  to  any  action  or  pro- 
ceeding which  the  defendant  may  be  advised  to  take  on  the  undertak- 
ing it  holds  in  the  Hathom  case. 

Ordered  accordingly. 


CiSl  App.  DlT.  28) 

COMBSET  et  aL  v.  FELLOWS. 

(Supreme  Conrt,  Appellate  Division,  Third  Department    Mardi  4,  1914.) 

Ibial  (I  260*) — ^RxQUBSTBD  Ohabob— Insibuotiohs  Oivkn. 

Wbere  certain  brokers  sought  to  recover  commissions  on  a  sale  made 
by  the  owner  and  the  court  clearly  charged  the  law  governing  the  case, 
and  especially  stated  that  defendant,  acting  in  good  taith,  could  sell  his 
property  where  the  broker  had  failed,  It  was  not  error  to  refuse  to  charge 
that,  if  defendant  sold  to  the  purchaser  personally  In  conttnnation  of  ne- 
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gotlaUonB  begun  before  the  brokers  entered  into  tbe  matter,  whether  or 
not  plalntUF  was  still  in  his  employ,  he  was  not  entitled  to  commissions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dl«.  §{  651-659;   Dec.  Dig. 
{  260.»] 

Appeal  from  Rensselaer  County  Court 

Action  by  Stephen  Comesky  and  another  doing  business  as  Comesky 
&  Morier  against  J.  Frank  Fellows.  From  a  judgment  for  plaintiffs, 
and  from  an  order  denying  defendant's  motion  for  a  new  trial  on  the 
minutes,  he  appeals.    AfErmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Henry  W.  Smith,  of  Troy  (S.  B.  Smith,  of  Troy,  of  counsel),  for  ap- 
pellant. 
Thomas  F.  Galvin,  of  Troy,  for  respondents. 

WOODWARD,  J.  The  plaintiffs  bring  this  action,  as  brokers,  to 
recover  a  commission  alleged  to  have  been  earned  by  them  in  procur- 
ing a  customer  who  purchased  the  defendant's  premises  at  a  price  sat- 
isfactory to  him.  It  is  not  disputed  that  the  plaintiffs  were,  at  one 
time,  employed  for  the  purpose  of  procuring  a  customer,  and  there  is 
evidence  that  the  defendant,  while  fixing  an  asking  price  of  $9,500, 
directed  the  plaintiffs  to  look  for  customers  and-  to  confer  with  him  as 
to  any  offers  which  they  might  obtain.  There  is  likewise  evidence  that 
the  plaintiffs  advertised  customers,  and  that  one  Deavitt  responded  to 
the  advertisement  and  made  an  offer  of  $7,500,  which  was  reported 
to  the  defendant,  who  rejected  the  offer,  that  after  considerable  nego- 
tiation Deavitt  made  an  offer  of  $8,000,  which  was  likewise  rejected  by 
the  defendant,  and  that  in  a  few  days  after  this  offer  through  the  plain- 
tiffs, Deavitt  purchased  the  premises  from  the  defendant  for  $8,200, 
without  the  knowledge  of  the  plaintiffs,  and  the  theory  of  the  defense 
is  that  the  plaintiffs  are  not  entitled  to  the  commission  agreed  upon  be- 
cause of  the  fact  that  some  two  years  before  the  defendant  had  had 
some  negotiations  with  Deavitt,  who  had  at  that  time  made  an  offer 
of  $8,000  for  the  premises,  and  that,  as  the  plaintiffs  failed  to  get  Deav- 
itt to  raise  the  offer  above  that  figure,  they  failed  in  the  performance  of 
their  contract,  and  it  is  contended  that  the  defendant  had  taken  the 
property  out  of  the  hands  of  the  plaintiffs  before  the  sale  was  made. 
The  issues  involved  were  submitted  to  the  jury ;  and,  while  it  is  true 
that  there  was  a  conflict  of  evidence,  we  are  not  able  to  discover  such  a 
weight  of  evidence  in  support  of  the  defendant's  contention  as  to  jus-  • 
tify  a  reversal  of  the  judgment  entered  upon  the  verdict  of  a  jury,  and 
unless  there  was  reversible  error  in  the  charge  of  the  court,  no  ground 
is  pointed  out  which  is  sufficient  to  defeat  the  plaintiffs'  recovery.  It 
may  be  that  abstractly  the  request  to  charge  "that  if  the  jury  decides 
on  all  the  evidence  that  the  defendant  sold  to  Mr.  Deavitt  personally, 
in  continuation  of  negotiations  begun  before  the  plaintiff  entered  into 
the  matter,  whether  or  not  Mr.  Morier,  the  plaintiff,  was  still  in  his 
employ,  he  is  not  entitled  to  commission"  was  proper  enough,  but  the 
learned  court  had  clearly  pointed  out  the  law  governing  the  case,  had 
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indicated  clearly  that  the  defendant,  acting  in  good  faith,  coald  sell 
his  property  where  the  broker  had  failed,  and  we  are  of  the  opinion 
that  the  case  would  have  gained  nothing  in  clearness  from  a  granting 
of  the  request.  The  refusal  does  not,  in  our  opinion,  constitute  re- 
versible error,  and  the  judgment  should  not  be  reversed. 

The  judgment  and  order  appealed  from  should  be  afhrmed,  with 
costs.    All  concur. 


(161  Appl  IAy.  20) 

LYONS  r.  BDMONDa 

(Snpreme  Conrt,  Appelate  Division,  Third  Department    March  4,  1914.) 

IsjUHcnoN  (i  62*) — Restsictivb  Covenants — Mandatobt  Injukction. 

Mandatory  injunction  is  properly  granted  against  one  who,  In  spite  of 
repented  warnings,  and  in  violation  of  restrictive  covenants  in  his  deed, 
bnllds  his  house  nearer  the  street  than  the  other  houses  in  the  block. 

lEd.  Note.— For  other  cases,  see  Injunction,  Coit  Dig.  {{  124-127,  129; 
Dec.  Dig.  S  62.*] 

Appeal  from  Special  Term,  Monroe  County. 

Action  by  Jacob  Lyons  against  William  J.  Edmonds.  From  a  judg- 
ment dismissing  the  complaint  on  the  merits,  and  granting  defend- 
ant the  relief  prayed  for  in  his  counterclaim,  plaintifE  appeals.  Af- 
firmed. 

See,  also,  145  N.  Y.  Supp.  1131. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD.  JJ. 

Merle  Lewis  Sheflfer,  of  Rochester,  for  appellant 
William  J.  Maloney,  of  Rochester  (Edwin  C.  Redfem,  of  Rochester, 
of  counsel),  for  respondent 

WOODWARD,  J.  The  plaintiff  brought  this  action  for  the  purpose 
of  being  relieved  of  certain  restrictions  as  to  the  building  and  porch 
luie  in  his  deed  of  conveyance  from  the  defendant  of  certain  prem- 
ises in  the  dty  of  Rochester,  alleging  fraud  in  the  transaction.  The  de- 
fendant put  in  issue  the  question  of  fraud,  and  counterclaJmed,  ask- 
ing for  an  injunction  restraining  the  plaintiff  from  violating  his  re- 
strictive covenants,  and  the  learned  court,  at  an  Equity  Term,  having 
dismissed  the  complaint  upon  the  merits,  and  having  granted  the  re- 
lief demanded  by  the  defendant  in  his  counterclaim,  the  case  comes 
to  this  court  on  appeal  from  the  judgment. 

On  the  3d  of  February,  1912,  the  plaintiff  made  a  proposition  in 
writing,  under  the  name  of  Rosa  Marcus,  for  the  purchase  of  the  prem- 
ises in  question,  and  on  the  same  day  the  proposition  was  accepted  in 
writing.  Upon  the  closing  day  of  the  transaction,  and  on  the  19th  day 
of  February,  1912,  the  defendant  gave  a  deed  of  the  premises,  which 
deed  contained  a  covenant  that  the  plaintiff  should  not  build  upon  the 
premises  nearer  than  25  feet  to  the  street  line;  the  language  of  the 
covenant  being  limited  to  the  cellar  wall.  The  deed  also  contained  a 
covenant  that  the  porch  should  not  extend  nearer  to  the  street  line  than 
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that  of  the  other  houses  in  the  same  block,  and  it  is  in  reference  to 
these  covenants  that  the  alleged  fraud  is.  suggested.  The  cwitract  for 
purchase  provided  that  the  title  should  be  free  and  dear  of  all  incum- 
brances, and  it  appears  from  the  evidence  that  there  was  some  nego- 
tiation over  the  insertion  of  the  covenants,  one  of  them  being  modified 
in  the  deed  as  tendered,  and  the  other  being  inserted  by  consent ;  but 
there  is  evidence,  we  believe,  which  justified  the  learned  court  at  Equity 
Term  in  holding  that  the  deed,  as  finally  delivered  and  recorded,  ex- 
pressed the  real  contract  between  the  parties,  free  from  fraud.  This 
being  true,  of  course  the  complaint  was  properly  disposed  of. 

It  appeared,  however,  that  the  plaintifiE,  in  the  face  of  his  covenants, 
and  in  spite  of  repeated  warnings  on  the  part  of  the  defendant,  con- 
structed a  house  upon  the  premises  involved  in  the  litigation,  the  front 
porch  of  which  was  covered  by  the  roof  of  the  building,  and  the 
structure  intrudes  several  feet  into  the  restricted  space,  violating  the 
letter  and  the  spirit  of  the  covenants,  and  the  court  has,  we  believe, 
very  properly  authorized  a  mandatory  injunction  commanding  the  plain- 
tiff to  remove  so  much  of  the  same  as  interferes  with  the  rights  of  the 
defendant.  It  appears  that  the  premises  in  question  were  platted  by  the 
defendant's  father ;  that  there  were  originally  no  restrictions  upon 
the  lots,  but  that  there  came  a  time  when  the  highway  in  front  of  the 
premises  was  made  wider,  and  that  in  the  readjustment  the  owners  of 
the  several  properties  mutually  agreed  to  locate  upon  a  given  line,  and 
that  defendant's  father  made  grants  of  lands  to  some  of  them  for  the 
purpose  of  getting  the  buildings  upon  a  uniform  line,  the  adjacent  own- 
ers contributing  to  a  common  fund  for  the  purpose  of  paying  the  ex- 
pense of  making  one  of  the  changes ;  and  that  since  that  time  no  lots 
have  been  conveyed  which  were  not  subject  to  the  restrictions,  and  the 
heirs  of  the  original  platter  have  consented  to  place  the  same  restric- 
tions upon  the  three  remaining  lots,  so  that  every  consideration  of  equi- 
ty and  good  faith  would  seem  to  demand  that  the  plaintiff  in  the  pres- 
ent action  should  be  bound,  by  his  covenants. 

'  While  it  is  true  that  there  is  some  evidence  in  the  case  which  might 
have  convinced  the  court  that  the  plaintiff  was  misled,  we  are  of  the 
opinion  that  the  court  was  not  bound  to  reach  a  different  determina- 
tion as  to  the  facts,  and  upon  the  facts  as  found  the  judgment  is  en- 
tirely in  line  with  the  leading  authorities  in  this  state.  Indeed  we  are 
persuaded  that  the  weight  of  evidence  is  clearly  with  the  defendant  in 
this  case,  and  there  is  a  strong  suggestion  that  the  plaintiff,  after  mak- 
ing his  bargain,  is  disposed  to 'overreach  his  neighbors,,  and  to  attempt 
to  get  something  for  which  he  has  not  paid,  and  which  would  operate 
unjustly  upon  those  who  have  expended  their  money  in  developing  an 
attractive  residence  street 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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aSl  App.  Wv.  208) 

WITTHAUS  V.  ST.  THOMAS'  CHURCH  IN  CITX  AND  COUNTY  OP 

NEW  YORK. 

(Snpreme  Court,  Appellate  DiTiaion,  First  Department    March  6,  1914.) 

L  RtuaioVB  SoonETm  d  26*) — Biohtb  of  Pbwholdbbs. 

A  pewholder  In  a  <dinrch  has  no  title  to  the  soil  nor  to  the  church  edifice, 
bnt  iiosaesses  only  a  limited  usufructuary  right  to  use  the  pew  when  the 
building  la  open  for  services,  subject  to  the  reasonable  regulations  of  the 
church. 

[Ed.  Note.— For  other  cases,  see  Religious  Societies,  Cent  Dig.  {{  168- 
179;    Dec.  Dig.  {  2a  •] 

2.  BxLiaiovB  Socircixs  ({  26*) — Rioets  or  Fkwhoi.dkb8. 

The  lights  of  a  pewholder  in  a  church  exist  only  so  long  as  the  Chordi 
stands,  and,  when  the  church  edifice  becomes  so  dilapidated  that  it  moat 
be  remored  or  Is  destroyed  by  fire,  his  rights  are  gone,  and  he  is  entitled 
to  no  indemnity. 

[Ed.  Note.— For  other  cases,  see  Religious  Societies,  Cent  Dig.  SS  168- 
179;  Dec.  Dig.  J  26.*] 

8.  Belioiotts  Soonnss  (i  31*) — Rights  or  Pewholoebs. 

Where  a  pewholder  in  a  church  is  deprived  of  his  pew  for  convenience 
or  from  exi)ediency  and  not  from  necessity,  his  remedy  is  by  an  action  at 
law  for  damages. 

[Ed.  Note. — For  other  cases,  see  Religious  SodetieB,  Cent  Dig.  {{  199- 
207;    Dec.  Dig.  §81.*] 

4,  BEuaious  SocDETiES  (i  26*) — Rights  or  Pewholdebb — "Chttbch." 

In  a  deed  by  a  church  of  the  Protestant  Episcopal  denomination  convey- 
ing a  pew  "so  long  as  the  church  shall  endure,"  the  word  "church"  re- 
ferred to  the  church  edifice  and  not  to  the  Protestant  Episcopal  church  at 
large  as  an  ecclestastical  body,  and  hence  the  rights  of  the  pewholder 
ceased  upon  the  destruction  of  the  building  by  fire. 

[Ed.  Note. — For  other  cases,  see  Religious  Societies,  Cent  Dig.  {{  168- 
179;   Dec.  Dig.  S  26.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1152-1166 ;  voL 
8,  p.  7602.] 

5.  Reuoioub  SoonensB  ({  31*) — Admissions — Unaccepted  OnxBS. 

In  an  action  by  a  pewholder  in  a  church,  which  was  destroyed  by  fire, 
to  compel  an  allotment  of  pews  in  a  temporary  structure  erected  in  place 
of  the  destroyed  building,  an  offer  by  officers  of  the  church  to  pay  plain- 
tiff the  value  of  his  pews  as  carried  on  the  books  of  the  church,  which 
was  refused  and  withdrawn,  oonld  not  be  proved  to  show  plaintiff's  ab- 
solute ownership  of  the  pews. 

[Ed.  Not&— For  other  cases,  see  Religious  Societies,  Cent  Dig.  {{  199- 
207;  Dec.  Dig.  {  81.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Rudolph  A.  Witthaus  against  St  Thomas'  Church  in  the 
City  and  County  of  New  York,  sued  as  the  Rector,  Churchwardens, 
and  Vestrymen  of  St  Thomas'  Church.  From  a  judgment  dismissing 
the  complaint  on  the  merits,  plaintiif  appeals.    AflSrmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 
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Eustace  Conway,  of  New  York  City,  for  appellant 
Hoffman  Miller,  of  New  York  City,  for  respondent 

SCOTT,  J.  Plaintiff,  as  successor  in  title  to  his  mother,  became  the 
holder  of  two  pews  in  St.  Thomas'  Protestant  Episcopal  Church  in  the 
city  of  New  York,  one  of  which  she  had  acquired  in  1874,  and  the 
other  in  1885.  Plaintiff  did  not  use  them  personally  but  rented  one 
for  $374  per  annum  and  the  other  for  $302.50  per  annum.  One  pew 
was  subject  to  the  payment  of  an  annual  tax  of  $99;  the  other  was 
free  of  tax.  The  pews  seem  to  have  been  valued  on  the  books  of  the 
church  at  $1,375  and  $1,000,  respectively. '  On  August  8,  1905,  the 
church  edifice  was  completely  destroyed-  by  fire.  The  church  erected, 
among  the  ruins,  a  temporary  wooden  structure,  which  was  used  pend- 
ing the  erection  of  a  new  permanent  building. 

[1-4]  Plaintiff's  claim  is  that  he  became  entitled  to  an  allotment  of 
two  pews  in  the  temporary  structure,  corresponding  in  size  and-  lo- 
cation with  those  which  he  held  in  the  destroyed  church,  and  he 
seeks  to  compel  such  an  allotment  and  to  recover  damages  for  the  re- 
fusal to  make  such  an  allotment  heretofore.  The  right  which  a  pew- 
holder  has  to  a  pew  in  a  church  is  very  well  settled.  He  possesses  no 
title  to  the  soil  upon  which  the  church  stands  nor  to  the  church  edi- 
fice. He  possesses  only  a  limited  usufructuary  right  of  use  involving 
the  right  to  use  it  when  the  building  is  open  for  services,  subject  to 
the  reasonable  regulations  of  the  church,  and  there  is  no  right  of  ac- 
cess to  it  or  right  to  use  it  for  any  other  purpose  or  in  any  other  man- 
ner. This  right  exists  only  so  long  as  the  church  stands.  If  the 
church  edifice  has  become  so  dilapidated  that  it  must  be  removed,  or 
is  destroyed  by  fire,  as  in  this  case,  the  pewholder's  rights  are  gone,  and 
he  is  entitled  to  no  indemnity.  Voorhees  v.  Church,  8  Barb.  135 ;  Id., 
17  Barb.  104;  Heeney  v.  St  Peter's  Church,  2  Edw.  Ch.  611;  Ab- " 
ernathy  v.  Church,  3  Daly,  7;  Wheaton  v.  Gates,  18  N.  Y.  395;  Went 
V.  Methodist  Church,  80  Hun,  266,  30  N.  Y.  Supp.  157.  It  is  only  in 
cases  wherein  a  pewholder  is  deprived  of  his  pew  for  convenience  or 
from  expediency  and  not  from  necessity  that  he  has  a  right  to  in- 
demnity (Voorhees  v.  Church,  supra),  and  when  he  has  such  right  his 
appropriate  remedy  is  by  an  action  at  law  for  damages.  The  plain- 
tiff claims  to  have  a  right  to  a  pew  in  the  defendant  church  different 
from  the  right  of  pewholders  generally.  This  he  seeks  to  find  in  the 
habendum  clause  in  the  deeds  by  which  the  pews  were  conveyed  to 
his  ancestor  laying  stress  upon  the  words  "so  long  as  the  church  shall 
endure."  He  would  apply  these  words  to  the  Protestant  Episcopal 
Church  at  large  as  an  ecclesiastical  body,  but  We  consider  it  quite  clear 
that  the  words  could  reasonably  have  been  intended  to  refer  only  to 
the  church  edifice  mentioned  in  the  deed. 

[S]  Plaintiff  sought  to  show  that  at  one  time  some  ofEcer  of  the 
church  offered  to  pay  to  him  the  valuation  at  which  his  pews  were  car- 
ried on  the  books  of  the  church ;  his  contention  apparently  being  that 
by  making  such  an  offer  the  church  had  admitted  his  absolute  owner- 
ship of  the  pews.  It  may  be  that  at  some  time  the  officers  of  the 
church,  or  some  of  them,  may  have  believed  that  plaintiff  was  en- 
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titled,  as  matter  of  law,  to  indemnity  for  the  destruction  of  his  pews. 
If  they  did  so  believe  they  were  mistaken.  At  all  events  the  plaintiff 
refused  the  offer,  and  it  was  withdrawn. 

The  judgment  appealed  from  must  be  affirmed,  with  costs.    All 
concur. 


(84  Misc.  Rep.  439) 

McCARTHT  V.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Term,  First  Department    March  6, 1914.) 

1.  LncrrATioiT  of  AcneNS  (J  e6*>— Construction  or  Statute — ^Action  Against 

CiTT. 

Greater  New  York  Charter  (Laws  1901,  c.  466)  (  261,  providing  that  no 
action  shall  be  maintained  against  the  city  nnless  it  appears  that  at  least 
30  days  have  elapsed  since  the  claims  upon  which  the  action  is  founded 
were  presented  to  the  comptroller  for  adjustment,  and  that  he  has  neg- 
lected to  make  payment  thereof,  for  SO  days  after  such  presentment, 
merely  gives  the  city  a  plea  in  abatement  until  a  notice  of  claim  has  been 
filed  with  the  comptroller,  and  for  30  days  thereafter,  so  that  the  S-year 
limitations  would  run  for  6  years  and  30  days  instead  of  6  years,  as  to  a 
claim  against  the  dty. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  If  358- 
S75;   Dec.  Dig.  {  66.*] 

2.  STATuna  (|  183*) — Constbuctiok. 

The  spirit  of  a  statute  controls  over  its  letter,  and  an  equitable  and  uni- 
form, rather  than  a  technical  and  narrow,  construction  should  be  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  {  261;  Dec.  Dig. 
1 183.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  John  J.  McCarthy  against  the  City  of  New  York.  From 
an  interlocutory  judgment  sustaining  a  demurrer  to  a  defense,  defend- 
ant appeals.    Reversed,  and  complaint  dismissed. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY.  JJ. 

Archibald  R.  Watson,  of  New  York  City  (Terence  Farley,  of  New 
York  City,  of  counsel),  for  appellant. 
Walter  L.  Bunnell,  of  New  York  City,  for  respondent 

GUY,  J.  The  defendant  appeals  from  an  interlocutory  judgment 
sustaining  plaintiff's  demurrer  to  a  defense  set  up  by  the  defendant  in 
its  answer. 

The  action  is  brought  to  recover  the  value  of  certain  work,  labor, 
and  services  performed  by  plaintiff's  assignor  during  the  months  of 
June,  July,  and  Augfust,  1903.  Notice  of  claim  was  first  served  on  the 
comptroller  on  October  18,  1907.  The  defense  to  which  the  demurrer 
was  directed  is  as  follows : 

"That  the  alleged  cause  of  action  stated  in  the  complaint  did  not  accrue 
within  six  years  and  thirty  days  before  the  commencement  of  this  action." 

But  a  single  question  is  involved  in  this  appeal,  namely,  whether 
section  261  of  the  Greater  New  York  Charter  extends  the  operation 
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of  the  six-year  statute  of  limitations  for  a  period  running  for  six  years 
after  the  thirty  days  following  notice  of  demand  upon  tlw  comptroller, 
or  whether  it  merely  suspends  the  operation  of  the  statute  for  the 
period  of  thirty  days,  so  that,  as  to  claims  against  the  city  of  New 
York,  the  six-year  statute  of  limitations  shall  be  construed  to  run  for 
six  years  and  thirty  days,  instead  of  six  years.  Section  261  provides 
as  follows : 

"No  action  or  special  proceeding,  for  any  canse  whatever,  shall  be  pro«e- 
cnted  or  maintained  against  the  dty  of  New  York,  onlesa  it  shall  appear  by 
and  as  an  allegation  In  the  complaint  or  necessary  moving  papers  that  at  least 
thirty  days  have  elapsed  since  the  demand,  claim  or  claims  npon  which 
snch  action  or  special  proceeding  is  fonnded  were  presented  to  the  comptroller 
of  said  dty  for  adjustment,  and  that  he  has  neglected  or  retosed  to  make  an 
adjustment  or  payment  thereof  for  thirty  days  after  snch  presentment" 

[1^2]  The  respondent  contends  that  no  right  of  action  under  the 
provisions  of  section  261  of  the  charter  could  accrue  until  thirty  da]rs 
after  the  filing  of  the  claim.  While  specious,  we  do  not  think  this  con- 
tention is  sound.  In  construing  statutes  the  spirit  controls  the  letter 
of  the  act ;  an  equitable  and  uniform  construction  should  be  adopted, 
rather  than  a  technical  and  narrow  one.  Riggs  v.  Palmer,  115  N.  Y. 
506,  509-514,  22  N.  E.  188,  5  L.  R.  A.  340,  12  Am.  St.  Rep.  819.  If 
respondent's  construction  of  the  statute  is  to  be  accepted,  the  effect 
would  be  that  any  one  having  a  claim  against  the  city  of  New  York,  to 
which  the  city  might  at  the  time  be  in  a  position  to  offer  a  good  de- 
fense, could,  by  delaying  the  presentation  of  his  claim  for  nearly  six 
years,  have  the  benefit  of  a  statute  of  limitations  running  nearly  twelve 
years,  thus  requiring  the  city  to  contest  the  claim  at  a  time  long  after 
the  occurrence,  when  material  witnesses  may  have  disappeared  or 
their  memories  become  impaired.  The  purpose  of  the  statute  was 
surely  not  the  furnishing  of  a  means  for  the  perpetuation  of  dishonest 
claims,  but  rather  the  bringing  about  of  prompt  action  upon  just  claims, 
thus  avoiding  unnecessary  litigation.  We  think  the  spirit  of  the  charter 
was  simply  to  give  the  city  a  plea  in  abatement  of  the  prosecution  of 
all  actions  predicated  upon  claims  against  the  city  until  a  notice  of 
claim  therefor  has  been  filed  with  the  comptroller  and  for  thirty  days 
thereafter. 

The  plaintiff-respondent  lays  great  stress  upon  the  ruling  in  Cary  v. 
Koerner,  200  N.  Y.  253,  259, 93  N.  E.  979,  982,  that: 

"The  time  when  'the  cause  of  action  has  accrued,'  as  that  term  Is  used  in 
those  provisions  of  the  Code  of  Civil  Procedure  limiting  the  periods  within 
which  actions  must  be  commenced,  means  the  time  when  the  plaintiff  first 
became  enabled  to  maintain  the  particular  action  in  qnestton."    ■ 

The  issue  involved  in  that  case  was  whether  the  right  to  bring  an 
action  under  a  special  statute  accrued  at  the  time  of  the  passage  of  the 
act  and  before  the  time  provided  in  the  statute  for  the  bringing  of  an 
action.  The  right  to  begin  an  action,  however,  except  where  specifical- 
ly provided  by  statute,  accrues  upon  the  happening  of  the  events  which 
are  the  basis  of  the  right  of  action.  Thus  it  has  been  held  in  actions 
for  personal  damages  or  damages  to  property  that  the  right  of  action 
accrues  upon  the  happening  of  tiie  event  which  caused  the  injury.  And 
where  a  tax  or  assessment  has  been  judicially  declared  invalid,  ttie 
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cause  of  action  to  recover  the  invalid  tax  or  assessment  accrues  upon 
the  adjudication  declaring  it  invalid ;  but  the  right  to  bring  or  prose- 
cute the  action  is  stayed  by  statute  until  a  claim  has  been  duly  filed 
with  the  comptroller. 

In  Brehm  v.  Mayor,  etc.,  of  New  York,  104  N.  Y.  186,  10  N.  E.  158, 
the  Court  of  Appeals,  Justice  Rapallo  writing  the  opinion,  says : 

"Conceding  tbat  the  statute  began  to  mn  on  the  4th  of  December,  1871, 
when  the  order,  or  judgment,  vacating  the  assessment  was  dated,  the  i)erlod 
of  limitation  would  have  expired  on  the  4th  day  of  December,  1877,  but  for 
the  provision  of  section  406  of  the  Code  of  Civil  Procedure,  which  is  that 
'when  the  commencement  of  an  action  has  been  stayed  by  Injunction  or  other 
order  of  a  court,  or  Judge,  or  by  statutory  prohibition,  the  time  of  the  continu- 
ance of  the  stay  Is  not  a  part  of  the  time  limited  for  the  commencement  of 
the  action.'  On  the  17th  of  November,  1877,  at  which  time  the  right  of  action 
was  not  barred,  the  plalntUf  presented  her  claim  to  the  comptroller.  She 
would  at  that  time  have  been  entitled  to  commence  her  action,  but  for  section 
105  of  the  Charter  of  1873  [Laws  1873,  c.  386],  which  required  her  to  wait 
until  the  comptroller  had  neglected  for  thirty  days  after  such  presentation,  to 
pay  her  claim.  That  section  In  express  terms  prohibited  her  from  maintaining 
any  action  until  the  lapse  of  the  thirty  days.  We  think  that  section  406  of 
the  Code  of  Civil  Procedure  was  framed  to  meet  Just  such  a  case,  and  to  sus- 
pend the  running  of  the  statute  during  the  term  of  the  statutory  prohibition." 

In  Dickinson  v.  Mayor,  92  N.  Y.  585,  589-591,  it  was  held  that  the 
three-year  statute  of  limitations  in  favor  of  the  city  in  negligence 
cases  was  not  extended  by  reason  of  the  plaintiff  delaying  four  years 
and  three  months  after  the  accident  before  filing  a  notice  of  claim. 

Again,  in  Bernreither  v.  City  of  New  York,  123  App.  Div.  291,  107 
N.  Y.  Supp.  1006,  affirmed  in  196  N.  Y.  506,  89  N.  E.  1096,  the  learn- 
ed Appellate  Division  held  that : 

"Where  no  notice  of  intention  to  sue  for  personal  injuries  was  presented  to 
the  corporation  counsel  of  New  Tork  City  within  six  months  from  the  time  the 
injuries  were  received,  no  action  could  be  maintained,  though  such  notice  was 
presmted  within  six  months  after  presentment  of  a  claim  to  the  comptroller 
pursuant  to  the  charter." 

In  affirming  the  judgment  of  the  Appellate  Division,  the -Court  of 
Appeals  held  that  the  notice  of  intention  to  sue  required  by  the  act  of 
1886  (taws  1886,  c.  572)  and  the  demand  required  by  the  provisions  of 
the  city  charter  are  concurrent  in  their  obligations,  "both  being  con- 
ditions precedent  to  the  right  to  maintain  the  action" — ^not  precedent  to 
the  accruing  of  the  right  of  action. 

.^n,  in  Sheehy  v.  Mayor,  160  N,  Y.  139,  143,  54  N.  E.  749,  it  was 
held  that  the  service  of  a  proper  notice  of  claim  against  the  city  did 
not  constitute  a  part  of  the  plaintiff's  cause  of  action ;  that  the  absence 
or  presence  of  such  a  notice  relates  to  and  affects  the  procedure  or 
remedy  only,  and  not  the  right  of  action. 

In  Taylor  et  al.  v.  Mayor,  82  N.  Y.  10,  Folger,  Ch.  J.,  writing  the 
opinion,  in  construing  the  effect  of  a  provision  requiring  presentation 
of  claims  to  the  comptroller,  the  court  said : 

"Failure  to  present  a  claim  or  suit  affects  the  remedy  only.  •  •  •  The 
presentation  does  not  in  any  way  determine  the  existence  of  or  create  the 
debt  *  •  •  There  is  a  cause  of  action,  and  there  Is  a  remedy  by  action. 
They  are  dUterent  righta.  *  •  •  A  rule  of  law,  or  a  statute,  may  affect  the 
remedy  without  affecting  the  cause  of  action.  •  ♦  •  The  rule  that  one 
under  disability  may  not  bring  an  action  affects  his  remedy,  but  does  not  touch 
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the  canse  of  action.  *  *  *  So  it  must  be  when  It  is  a  statute  that  soa- 
pends  the  remedy  by  action,  bnt  does  not  toacb  the  cause  of  action.  •  •  • 
Suppose  that  an  infant  held  the  promissory  note  of  a  tailor,  and  that  it  was 
past  due  and  payable.  .  He  would  have  a  canse  of  action  thereon.  He  could 
not  maintain  an  action  upon  it  His  remedy  by  action  would  be  suspended 
until  be  had  procured  the  appointment  of  a  prochein  amL  Though  he  bad  a 
good  cause  of  action,  should  he  come  into  court  with  it  without  such  next 
friend,  he  would  be  worsted.  By  a  rule  especial  to  a  case  like  his,  there  is  a 
prerequisite  to  his  maintaining  an  action,  a  prerequisite  not  found  in  the 
terms  or  conditions  of  the  note  out  of  wliich  his  cause  of  action  grew,  not 
attaching  to  the  debt  as  a  debt,  bnt  to  it  as  held  by  him." 

Plaintiff's  cause  of  action  having  accrued  more  than  six  years  and 
thirty  days  before  the  commencement  of  his  action,  his  claim  is  barred 
by  the  statute  of  limitations,  and  the  interlocutory  judgment,  for  that 
reason,  must  be  reversed,  the  demurrer  overruled,  and  the  complaint 
dismissed,  with  costs  in  this  court  and  in  the  court  below.   All  concur. 


(161  App.  Div.  67) 

NIAGARA  ALKALI  CO.  T.  CHAMPION  COATED  PAPER  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  4,  1914.) 

Bailment  ({  14*) — Contbact — Liabilitt  or  Bailee. 

PlalntifF  entered  into  a  contract  to  sell  defendant  a  two  years'  supply  of 
muriatic  acid  in  tank  cars,  and  agreed  to  ship  to  defendant  SOO  empty 
carboys  to  remain  In  defendant's  possession  during  the  life  of  the  con- 
tract without  charge  to  be  used  for  the  storage  of  acid;  the  carboys  to 
be  returned  at  the  end  of  the  contract  and  all  not  returned  to  be  paid  for. 
The  carboys,  while  stored  in  a  safe  place  by  defendant  were  carried  away 
by  an  unprecedented  flood.  Held,  that  the  contract  merely  made  defend- 
ant a  bailee  of  the  carboys,  and  hence  there  was  no  liability  for  their  los^ 
occurring  through  an  act  of  Ood,  for  the  provision  as  to  payment  for  tb» 
carboys  merely  contemplated  payment  for  those  broken,  and  would  not 
have  allowed  defendant  to  retain  them  upon  payment  of  the  agreed  price. 
[Ed.  Note.— For  other  cases,  see  Bailment  Cent  Dig.  ||  45-5S ;  Dec.  Dig. 

Eruse,  P.  J.,  dissenting. 

Submission  of  controversy  between  the  Niagara  Alkali  Company 
and  the  Champion  Coated  Paper  Company.    Judgment  for  defendant. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,.  JJ. 

Parton  Swift,  of  Buffalo,  for  plaintiff. 

Moot,  Sprague,  Brownell  &  Marcy,  of  Buffalo  (Harry  T.  Klein,  of 
Cincinnati,  Ohio,  of  counsel),  for  defendant. 

MERRELL,  J.  The  admitted  facts  over  which  this  controversy  has 
arisen  are  as  follows :  The  plaintiff  is  a  domestic  corporation,  having^ 
its  principal  office  at  Niagara  Falls,  N.  Y.  The  defendant  is  a  foreign 
corporation,  organized  and  existing  under  the  laws  of  the  state  of 
Ohio,  but  doing  business  in  the  state  of  New  York,  having  been  duly 
authorized  so  to  do  upon  compliance  with  the  laws  of  this  state.  On 
July  IS,  1911,  at  the  city  of  Buffalo,  N.  Y.,  the  patties  hereto  entered 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  *  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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into  a  contract  in  writing  whereby  the  plaintiff,  therein  called  the 
"seller,"  agreed  to  sell,  and  the  defendant,  therein  called  the  "buyer," 
agreed  to  buy,  a  two  years'  supply  of  muriatic  acid  in  tank  cars.  Said 
written  contract  contained  the  following  provision : 

"The  seller  will  ship  to  buyer  500  empty  cariMys  to  remain  In  buyer's  pos- 
session daring  this  contract  without  charge  and  to  be  used  by  buyer  for  stor- 
age of  muriatic  add.  These  carboys  to  be  returned  at  end  of  contract  term, 
and  all  carboys  not  so  returned  to  be  paid  for  by  buyer  at  $2  each." 

• 

The  plaintiff  duly  performed  all  the  covenants  and  conditions  of 
said  contract  on  its  part  to  be  performed,  including  the  shipment  to 
defendant  of  the  500  empty  carboys.  The  term  of  said  contract  ended 
on  July  15,  1913,  and  on  said  date  the  defendant  had  failed  to  return 
470  of  the  500  carboys  which  plaintiff  had  furnished  it,  or  to  pay  plain- 
tiff therefor  at  the  rate  of  $2  each.  After  the  termination  of  said  con- 
tract, plaintiff  demanded  of  defendant  the  return  of  the  470  carboys 
or  that  defendant  pay  therefor  at  the  rate  mentioned,  demanding  of 
defendant  the  sum  of  $940,  no  part  of  which  has  defendant  paid. 

It  is  further  admitted  by  the  parties  that  it  is  not  within  the  power  of 
the  defendant  to  return  these  4/0  carboys,  owing  to  the  fact  that  while 
they  were  in  the  possession  of  the  defendant,  in  a  safe  and  proper  place 
for  their  storage  at  its  plant  in  Hamilton,  Ohio,  the  same  were,  with- 
out any  fault  or  want  of  care  on  the  part  of  the  defendant,  washed 
away  and  destroyed  by  an  unprecedented  flood  of  such  a  character  that 
it  swept  away  a  part  of  the  defendant's  plant  as  well  as  bridges,  houses, 
large  buildings,  and  surfaces  of  the  streets,  and  destroyed  many  human 
lives,  which  flood  was  caused  by  a  continuous  and  unprecedented  rain- 
fall. While  the  precise  date  of  the  destruction  of  these  carboys  does 
not  appear  from  the  submission  agreement,  it  was  conceded  upon  the 
argument  that  it  occurred  during  the  life  of  the  contract  between  the 
parties,  and  that  the  flood  occurred  in  March,  1913,  and  was  the  same 
general  flood  that  visited  the  city  of  Dayton,  Ohio,  arid  other  localities 
in  the  state  with  destructive  results. 

Plaintiff  demands  judgment  herein  against  the  defendant  for  the 
sum  of  $940,  with  interest  thereon  since  July  15,  1913,  with  costs.  De- 
fendant demands  judgment  dismissing  plaintiff's  claim,  with  costs. 

The  plaintiff  contends  that,  under  the  terms  of  its  contract,  defend- 
ant was  in  reality  an  insurer  of  the  carboys  loaned,  and  at  the  termina- 
tioq  of  the  contract  term  had  the  alternative  of  either  returning  the 
carboys  or  paying  plaintiff  therefor  at  $2  each,  and  that,  while  defend- 
ant was  prevented  from  returning  them  by  reason  of  the  flood,  yet  it 
had  the  other  alternative  of  paying  for  them. 

At  first  glance  one  might  be  impressed  with  the  force  of  plaintiff's 
contention ;  but  an  analysis  of  the  contract  and  the  relations  of  the  par- 
ties convinces  me  that  such  is  not  defendant's  liability.  To  construe 
the  contract  under  consideration,  we  must,  if  possible,  search  out  the 
intention  of  the  contracting  parties  at  the  time  the  contract  was  made. 
That  both  parties  then  contemplated  the  existence  of  the  carboys  at  the 
end  of  the  contract  term  cannot  seriously  be  questioned.  They  Mrere  "to 
remain  in  buyer's  possession  during  this  contract."  It  cannot  be  claimed 
but  that  the  parties  contemplated  their  existence  at  the  end  of  the  con- 
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tract  term.  It  is  true  provision  for  payment  of  such  carboys  as  should 
not  be  returned  was  stipulated  at  $2  each.  The  carboys  were  of  glass, 
and  natural  wear  and  breakage  would  be  expected  to  levy  some  toll,  and 
it  was  evidently  to  cover  such  loss  that  the  $2  for  each  carboy  not  re- 
turned was  provided.  It  surely  must  be  conceded  that  the  parties  an- 
ticipated no  such  wholesale  destruction  by  the  elements  as  did  occur. 
The  destruction  was  by  act  of  God,  and  occurred  without  fault  of  the 
defendant.  No  such  catastrophe  or  destruction  having  been  contem- 
plated by  the  parties  when  the  contract  was  made,  the  provision  for 
the  return  of  the  carboys  or  payment  of  the  $2  for  each  vessel  not  re- 
turned is  unenforceable.  The  title  to  the  carboys  never  passed  to  de- 
fendant It  would  be  absurd  to  claim  that,  under  the  terms  of  this  con- 
tract, if  the  carboys  had  not  been  destroyed,  defendant  could  have 
retained  them  by  paying  $2  each,  and  have  successfully  resisted  repos- 
session thereof  by  plaintiff.  Clearly  the  parties  contemplated  the  exist- 
ence of  the  carboys  at  the  end  of  the  contract  and  their  return  to  plain- 
tiff, with  allowance  for  such  as  might  have  been  broken  by  ordinary 
use.  I  am  unable  to  agree  with  plaintiff's  interpretation  of  the  contract 
as  permitting  defendant  the  alternative  of  returning  the  carboys  or 
paying  for  them.  I  think  no  such  alternative  existed.  The  contract 
reads :  "These  carboys  to  be  returned  at  end  of  contract  term."  Here 
we  have  a  positive  provision  that  the  chattels  bailed  are  to  be  returned 
to  the  bailor.  They  were  to  remain  plaintiff's  property,  a  condition 
quite  at  variance  with  the  position  now  taken  by  plaintiff  that  the  de- 
fendant had  the  option  to  retain  them  if  he  wished  and  pay  for  them 
at  $2  each.  Defendant  had  no  such  alternative.  At  the  end  of  the 
contract  term  they  were  to  be  returned;  defendant  paying  for  such 
as  were  not  so  returned.  The  contract  might  have  easily  been  so 
framed  as  to  have  permitted  defendant  the  alternative  of  returning  or 
paying  for  the  carboys  as  it  chose,  but  such  evidently  was  not  the  in- 
tention of  the  parties.  Therefore  I  do  not  think  the  numerous  cases 
cited  by  plaintiff  to  the  effect  that  the  removal  of  one  alternative  does 
not  relieve  defendant  from  the  performance  of  the  one  remaining,  ^>- 
plicable  to  the  situation  here. 

It  seems  to  me  that  this  contract  is  one  of  simple  bailment  for  the 
mutual  advantage  of  both  parties.  The  bailment  of  the  carboys  was 
an  inducement  for  the  purchase  of  the  acid  in  bulk.  We  must  assume 
that  the  loan  of  the  glass  carboys  in  which  to  store  the  muriatic  acid 
shipped  to  defendant  in  tank  lots  was  a  material  consideration  to'  de- 
fendant in  some  degree  inducing  the  purchase  of  the  acid,  so  that  the 
bailment  was  one  for  the  mutual  advantage  of  both  contracting  par- . 
ties,  and  the  bailee,  the  defendant,  was  called  upon  to  exercise  only  or- 
dinary care  in  the  preservation  of  the  property  bailed.  It  is  conceded 
by  the  plaintiff  that  defendant  kept  the  carboys  in  a  safe  and  proper 
place  of  storage,  and  that  while  so  stored,  without  fault  or  want  of  care 
on  defendant's  part,  they  were  destroyed.  The  flood  which  wrought 
the  havoc  was  unprecedented  and  attracted  nation-wide  attention  at 
the  time.  The  resulting  destruction  of  property  cannot  but  be  consid- 
ered as  the  act  of  God,  within  the  usual  meaning  of  that  term.  And 
when  the  destruction  of  these  carboys  occurred  without  fault  on  de- 
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fendant's  part,  and  while  it  was  in  the  exercise  of  ordinary  care  over 
them,  defendant  cannot  be  compelled  to  make  good  the  loss.  In  oth- 
er words,  as  bailee  of  the  carboys,  defendant,  under  well-settled  prin- 
ciples of  law,  cannot  be  held  to  answer  for  the  value  of  the  proper- 
ty lost  If  the  contract  had  contained  a  provision  for  the  contmgency 
which  actually  occurred,  the  destruction  of  the  carboys,  then,  if  .de- 
fendant had  agreed  to  pay  for  them,  doubtless  it  would  have  been  lia- 
ble, but  no  such  contingency  was  contemplated  or  provided  for  by  the 
parties. 

Nor,  for  the  reasons  hereinbefore  suggested,  do  I  think  it  can  be  held 
liable  under  its  special  agreement  to  pay  for  the  carboys  not  returned. 
I  think  the  case  comes  well  within  the  principle  entmciated  by  Chief 
Justice  Andrews  in  Lorillard  v.  Clyde  et  al.,  142  N.  Y.  456,  at  page 
462,  37  N.  E.  489,  491  (24  L.  R.  A.  113),  where  that  learned  jurist,  in 
discussing  the  obligation  of  contracts,  the  performance  of  which  is  ren- 
dered impossible  by  inevitable  accident,  says : 

"But  it  Is  now  well  settled  that  when  performance  depends  on  the  oonttnned 
existence  of  a  given  person  or  thing,  and  such  oontlnned  existence  was  as- 
somed  as  the  basis  of  the  agreement,  the  death  of  Uie  person  or  the  destruc- 
tion of  the  thing  puts  an  end  to  the  obligation." 

And  again  at  same  page : 

"When  the  executory  contract  relates  to  spedflc  chattels,  and  the  subject- 
matter  Is  destroyed  without  fault  of  the  party,  the  Implied  condition  arises 
and  excuses  performance." 

It  cannot  be  doubted  but  that  the  parties  to  the  contract  under  con- 
sideration assumed,  as  the  basis  of  the  agreement,  the  continued  exist- 
ence of  the  carboys.  Their  destruction  relieved  defendant  from  per- 
formance. Whitehead  v.  Vanderbilt,  10  Daly,  214;  Keystone  Watch 
Case  Co.  v.  Romero,  36  Misc.  Rep.  381,  73  N.  Y.  Supp.  636. 

I  therefore  am  of  the  opinion  that  the  defendant  is  entitled  to  judg- 
ment in  this  action  against  the  plaintiflE,  with  costs.  All  concur,  ex- 
cept KRUSE,  P.  J.,  dissenting  in  a  memorandum. 

KRUSE,  P.  J.  (dissenting).  The  defendant  seeks  to  avoid  liability 
for  the  glass  carboys  not  returned  upon  the  ground  that  the  carboys 
were  destroyed  by  an  unprecedented  flood  and  without  any  fault  upon 
its  part.  I  think  that  would  be  so  but  for  the  terms  of  the  express 
contract  under  which  the  carboys  were  delivered  to  the  defendant 

The  plaintiff  agreed  to  sell,  and  the  defendant  to  buy,  a  certain  quan- 
tity of  muriatic  acid,  covering  a  certain  period  of  time,  and  to  fur- 
nish the  defendant  free  of  charge  a  certain  ntunber  of  carboys  for 
storing  muriatic  acid,  and  at  the  end  of  the  contract  term  the  defend- 
ant agreed  to  return  the  carboys  or  to  pay  therefor  at  the  rate  of  $2 
apiece  for  such  as  were  not  returned.  The  defendant  has  done  neither, 
although  the  contract  term  has  expired. 

While  I  do  not  think  the  defendant  had  the  option  under  the  contract 
of  purchasing  the  carboys  at  $2  apiece,  I  am  of  the  opinion  that  it 
was  intended  that  defendant  should  be  liable  absolutely  for  the  value 
of  the  carboys  at  that  rate  for  such  as  were  not  returned  by  the  de- 
fendant 
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The  plaintiff's  place  of  business  was  in  this  state,  while  that  of  the 
defendant  was  in  Ohio.  The  carboys  were  placed  in  the  exclusive  pos- 
session of  the  defendant.  They  were  of  glass  and  breakable,  and  it 
might  be  very  difficult  for  the  plaintiff  to  show  that  a  carboy  was  bro- 
ken, lost,  or  destroyed  through  the  fault  of  the  defendant.  The  very 
purpose,  as  it  seems  to  me,  of  providing  for  the  return  of  the  carboys, 
or  in  the  alternative  to  pay  therefor,  was  to  avoid  the  difficulty  of  mak- 
ing the  defendant  liable  under  the  ordinary  rule  applicable  to  bailments. 
It  is  true  that  it  can  be  argued  that  the  price  at  which  a  lost  or  de- 
stroyed carboy  is  to  be  paid  for  was  to  fix  the  measure  of  compensation 
in  the  event  that  there  was  a  legal  liability  against  the  defendant,  un- 
der the  ordinary  rules  applicable  to  bailments.  But,  if  that  was  in- 
tended, it  would  have  been  an  easy  matter  so  to  provide  in  the  contract, 
and  not  leave  it  to  rest  upon  mere  inference  and  implication. 

While  the  unprecedented  flood  has  made  it  impossible  for  the  defend- 
ant to  return  the  carboys,  that  affords  no  good  reason,  as  it  seems  to 
me,  from  relieving  it  from  the  alternative  promise  to  pay  therefor. 

I  think  judgment  should  be  directed  for  the  plaintiff. 


(161  App.  DiT.  201) 

GIBBONS  T.  NEW  YORK  CENT.  &  H.  R.  B.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    March  6,  1914.) 

L.  NuiSANCK  (I  60*) — Pbivate  NmaiNCB^NoinNAL  Daicaoes. 

Proof  of  a  private  nuisance,  consisting  of  a  gas  plant  emitting  black 
smoke  heavily  charged  with  soot,  which  settled  on  plaintiff's  adjoining 
houses,  was  of  Itself  sufficient  to  entitle  plaintifl  to  recover  nominal  dam- 
ages. 

[Ed.  Note. — ^For  other  cases,  .see  Nuisance,  Cent  Dig.  SS  118-127;  Dea 
Dig.  i  50.»] 

2.  NtJisANCB  a  S3*) — ^Pbivate  Nuisance — Substahtial  Damaoes. 

Plaintiff  brought  suit  against  defendant  for  maintaining  an  alleged  nui- 
sance, constating  of  a  gas  plant  located  directly  opposite  plalntlfTs  houses, 
and  proved  that  the  operation  of  the  plant  caused  the  emission  of  black 
smoke  heavily  charged  with  greasy  soot  which  settled  on  the  houses  and 
penetrated  the  interior.  There  was  also  evidence  that  the  rentals  of  the 
houses  decreased  materially  after  the  plant  was  In  operation,  and  never 
recovered,  while  similar  houses  in  other  parts  of  the  borough  produced 
higher  rentals.  Beld,  that  such  evidence  was  sufficient  to  take  the  ques- 
tion of  plaintiff's  right  to  recover  compensatory  damages  to  the  Jury,  nor 
was  such  right  affected  by  proof  that  the  low  rentals  which  plaintiff  re- 
ceived might  be  accounted  for  by  the  fact  that  the  neighborhood  was 
largely  devoted  to  manufacturing. 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  {  129;  Dec.  Dig. 
§B3.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Granville  Gibbons  gainst  the  New  York  Central  &  Hud- 
son Kiver  Railroad  Company.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  and  HQTCHKISS,  JJ. 
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George  H.  Taylor,  Jr.,  of  New  York  City,  for  appellant. 
Robert  A.  Kutschback,  of  New  York  City,  for  respondent 

SCOTT,  J.  [1]  Plaintiff,  the  owner  of  houses  and  lands  upon  the 
■westerly  side  of  liocust  avenue  in  the  borough  of  Bronx,  city  of  New 
York,  sues  for  damages  caused  by  the  maintenance  by  the  defendant  of 
a  nuisance,  consisting  of  a  plant  for  the  manufacture  of  Pintsch  gas, 
situated  on  the  easterly  side  of  said  Locust  avenue  directly  opposite  the 
houses  owned  by  the  plaintiff.  In  the  course  of  the  operation  of  the 
plant  thick,  black  smoke  is  emitted,  heavily  charged  with  a  greasy  soot, 
which  when  the  wind  is  in  a  certain  quarter  settles  on  plaintiff's  hous- 
es, and  even  penetrates  into  their  interiors.  That  the  plaintiff's  proof 
established  the  fact  of  the  nuisance  is  clear,  and  is  not  disputed.  The 
complaint  was  dismissed  at  the  close  of  plaintiff's  case  because,  in  the 
opinion  of  the  learned  trial  justice,  the  plaintiff  had  failed  to  furnish 
adequate  proof  of  damages  sustained.  This,  as  we  think,  was  error. 
The  fact  of  the  nuisance  itself  entitled  plaintiff  to  at  least  nominal 
damages,  but  the  proof  was  sufficient  to  enable  a  jury  to  find  attual 
and  substantial  damage. 

[I]  It  appeared  that  the  rentals  received  decreased  materially  soon 
after  the  plant  had  been  put  into  operation,  and  never  recovered,  and 
that  similar  houses  in  other  parts  of  the  borough  of  Bronx  produced 
higher  rentals.  This  was  sufficient  to  take  the  question  of  damages  to 
the  jury  under  proper  instructions.  The  respondent  argues  that  an  ade- 
quate reason  for  the  low  rentals  which  the  plaintiff  received  is  to  be 
found  in  the  general  character  of  the  neighborhood,  which  is  largely  de- 
voted to  manufacturing  purposes.  Thu  argument  goes  only  to  the 
quantum  of  damages,  and  should  be  addressed  to  the  jury  rather  than 
tlie  court. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(S4  Misc.  Rep.  432) 

LEOPOLD  V.  HOTEL  SHELBURNE.  Inc. 

(Supreme  C!oart,  Appellate  Term,  First  Department    Mardi  5, 1914.) 

Uastkb  aito  Sebtart  (||  30,  40*)  —  Contbact  of  EupLO'natNT — Action  fob 
Breach. 

In  a  salt  for  breadi  of  a  contract  of  employment,  evidence  held  to  show 
tbat  it  was  a  condition  of  employment  that  plaintiff,  the  servant,  should 
procnre  a  surety  l)ond  to  protect  the  defendant  against  any  defalcations, 
Justifying  his  discharge  on  his  failure  to  do  so  after  a  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  30- 
88,  47-49;   Dec  Dig.  ${  30,  40.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  Leopold  against  the  Hotel  Shelburne,  Incorpo- 
rated. From  a  judgment  for  plaintiff  and  an  order  denying  its  motion 
for  new  trial,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,JJ.      ■' 
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Charles  Fischer,  of  New  York  City  (Nathan  Salsbury,  of  New  York 
City,  of  counsel),  for  appellant. 

Yankauer  &  Davidson,  of  New  York  City  (Myle  J.  Holley,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff  sues  to  recover  for  breach  of  contract  of  employ- 
ment, alleging  that  on  or  about  the  25th  day  of  January,  1913,  the  de- 
fendant employed  him  as  bookkeeper  for  the  office  of  the  Hotel  Shel- 
burne,  at  Brighton  Beach,  for  the  term  of  five  months  from  the  1st  day 
of  May,  1913,  at  a  monthly  salary  of  $125,  together  with  board  and 
lodging;  that  he  entered  upon  said  employment  and  continued  therein 
until  the  10th  day  of  May,  1913,  when  he  was  wrongfully  discharged. 
The  answer  denies  employment  for  a  definite  term  and,  for  a  separate 
defense,  alleges  that,  as  part  of  the  contract  of  employment,  plaintifiE 
agreed  to  furnish  a  surety  company  bond  for  the  faithful  performance 
of  his  duties;  that  he  failed  to  comply  with  such  requirement,  and 
upon  May  10,  1913,  left  defendant's  employ. 

Plaintiff  testified  that  he  entered  into  an  oral  contract  of  employ- 
ment with  defendant,  through  its  president,  on  January  25,  1913,  for 
a  period  of  five  months,  to  begin  May  1,  1913 ;  but  that  no  mention 
was  made  of  a  bond  at  the  time  of  the  making  of  said  contract  He 
further  testified  that  on  April  30,  1913,  before  he  entered  upon  the  per- 
formance of  his  duties,  he  was  notified  by  defendant's  president  that 
he  would  be  required  to  give  a  bond,  and  that  he  acquiesced  in  such  re- 
quirement and  immediately  made  application  for  a  bond ;  that  his  ap- 
plication was  temporarily  approved  by  a  surety  company  placing  his 
name  on  the  general  bond  given  by  it  to  cover  idl  employes  of  defend- 
ant, but  that  subsequently,  on  May  2,  1913,  the  surety  company  noti- 
fied defendant  and  plaintiff  that  it  withdrew  its  acceptance  of  plain- 
tiff's application ;  that,  at  the  suggestion  of  defendant,  he  made  appli- 
cation, without  success,  to  other  companies ;  that  on  May  2,  1913,  de- 
fendant's president  notified  plaintiff  that  he  must  furnish  a  bond  on 
or  before  May  10,  1913,  or  he  could  not  continue  in  defendant's  em- 
ploy; that  his  efforts  to  obtain  a  bond  were  unsuccessful;  that  on 
May  10,  1913,  he  was  notified  by  a  representative  of  the  defendant  that 
he  was  discharged,  and  he  thereupon  left  defendant's  employ ;  that  a 
few  days  later  he  received  a  notice  from  the  surety  company  which  had 
rejected  him  that,  on  reconsideration,  they  had  decided  to  grant  his 
application,  but  that  he  did  not  notify  defendant  that  he  had  received 
such  notice  for  the  reason  that  he  knew  some  one  had  been  employed 
in  his  place. 

Defendant's  president  testified  that  the  fact  that  a  bond  would  be 
required  was  stated  as  one  of  the  conditions  of  employment  at  the  first 
interview  on  January  25,  1913,  and  was  repeated  at  subsequent  inter- 
views. Two  other  officers  of  the  defendant  company  were  called  as 
witnesses  and  to  some  extent  corroborated  the  testimony  of  its  presi- 
dent on  this  point.  The  evidence  shows  that  plaintiff,  in  the  course  of 
his  duties,  was  required  to  handle  large  sums  of  money,  and  that  the 
giving  of  a  bond  by  him  was  essential  to  the  safe  conduct  of  defend- 
ant's business  and  in  keeping  with  the  general  rule  established  by  dc- 
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fendant  that  all  of  its  employes  should  be  under  bond.  Whether  it  was 
part  of  the  original  contract  of  employment  entered  into  on  January 
25,  1913,  or  whether  by  mutual  consent,  as  testified  to  by  the  plaintiff, 
the  original  oral  contract  was  modified  by  the  parties  in  April,  before 
plaintiff  entered  upon  the  performance  of  his  duties,  the  evidence  fully 
establishes  that,  at  the  time  plaintiff  entered  defendant's  employ,  his 
contract  required  him  to  furnish  a  surety  company  bond,  that  he  was 
given  a  reasonable  time  in  which  to  comply  with  this  requirement,  and 
failed  to  do  so,  and  his  discharge  by  defendant  was  therefore  justi- 
fiable. 

Plaintiff  is  evidently  a  man  of  excellent  character  and  reputation  and 
suffered  great  hardship  and  injustice  by  reason  of  the  surety  company's, 
refusal  of  his  application,  but  this  was  not  due  to  any  breach  of  con- 
tract on  the  part  of  the  defendant.  On  the  contrary,  the  defendant 
company  showed  him  great  consideration  and  forbearance,  and  only 
discharged  him  after  he  had  repeatedly  failed  to  obtain  a  bond,  as  re- 
quired by  his  contract. 

Plaintiff  having  failed  to  make  out  his  cause  of  action  for  wrongful 
discharge,  the  judgment  must  be  reversed,  with  costs,  and  the  com- 
plaint (Osmissed,  with  costs.    All  concur. 


aei  App.  tuv.  es) 

In  re  FARLET,  State  Excise  Com'r. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  4,  1914.) 

Intoxicatihq  LiQTJOBS  (§  66*) — ^LiQUOB  Tax  Cektificate — Consent  of  Infant 
Owners. 

Within  liquor  Tax  Law  (Consol.  Laws  1909,  c.  34)  f  16,  subd.  8,  aa 
amended  by  Laws  1910,  c.  503,  f  2,  requiring,  with  an  application  for  a 
liquor  tax  certificate,  the  consents  of  the  owners  of  at  least  two-tiilrds  of 
the  dwellings,  within  300  feet  of  the  property  on  whldi  the  traflBc  Is  to 
be  carried  on,  consent  can  be  given  by  Infant  owners. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  {  66; 
Dec.  Dig.  i  66.*] 

Kmse,  P.  J.,  and  Foote,  J.,  dissent 

Appeal  from  Special  Term,  Onondaga  County. 

Petition  of  William  W.  Farley,  State  Commissioner  of  Excise,  for 
revocation  and  cancellation  of  Liquor  Tax  certificate  No.  16,893,  issued 
to  William  Thater  and  transferred  to  Catherine  Cronin.  From  an  or- 
der canceling  and  revoking  the  certificate,  said  Cronin  appeals.  Re- 
versed and  dismissed. 

Argued  before  KRUSE,  P.  T..  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Walter  Welch,  of  Syracuse,  for  appellant. 
Louis  M.  King,  of  Schenectady,  for  respondent. 

LAMBERT,  J.  This  is  a  proceeding  under  the  Liquor  Tax  Law, 
instituted  by  the  State  Commissioner  of  Excise,  for  the  cancellation 
and  revocation  of  a  liquor  tax  certificate,  issued  to  one  'Thater,  and 
now  claimed  to  be  owned  by  the  respondent,  Cronin.    The  sole  ground 
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of  the  application,  here  involved,  is  the  sufficiency  of  the  consents  ob- 
tained from  adjacent  property  owners,  in  pursuance  of  subdivision  8 
of  section  15  of  the  Liquor  Tax  Law.  That  section  requires  that  with 
the  application  for  a  certificate,  there  shall  be  filed  the  consents,  "exe- 
cuted by  the  owner  or  owners,  or  by  a  duly  authorized  agent,  or  agents 
of  such  owner  or  owners  of  at  least  two-thirds  of  the  total  number  of 
such  buildings,  widiin  300  feet,  so  occupied  as  dwellings,  and  acknowl- 
edged as  are  deeds,  entitled  to  be  recorded." 

It  is  conceded  that  there  are  adjacent  to  the  certificated  premises 
some  24  buildings,  occupied  exclusively  as  dwelliiigs  and  within  the 
prescribed  300  feet  of  the  said  premises.  It  follows  therefore  that 
there  was  required  to  be  filed  consents  covering  16  of  such  24  buildings. 
The  respondent  shows  what  purports  to  be  such  consents  for  some  18 
of  such  buildings.  Two  such  were  held  by  the  trial  court  to  be  in- 
sufficient, for  insufficiency  of  acknowledgment  and  because  revocations 
thereof  had  been  filed.  In  such  conclusion,  such  court  was  clearly  cor- 
rect. There  still  remain,  however,  the  requisite  number,  if  all  such  re- 
maining are  valid.  It  is  made  to  appear,  however,  that  4  of  these  16 
properties  are  held  by  several  tenants  in  common,  of  whom  2  are  in- 
fants, and  question  is  raised  as  to  the  power  or  right  of  the  infants,  by 
reason  of  their  infancy,  to  execute  or  authorize  the  execution  of  any 
such  consents.  It  is  agreed  that  not  only  did  the  infants  each  execute 
such  consents  in  person,  but  that  an  uncle  of  both  also  executed  same 
as  agent,  "duly  authorized,"  in  their  behalf,  and  such  consents,  so 
signed,  and  properly  acknowledged,  are  urged  as  sufficient.  The  trial 
court  has  held  the  same  void  and  has  placed  such  determination  solely 
upon  the  infancy  of  such  owners.  Upon  the  correctness  of  that  conclu- 
sion depends  the  sustaining  or  reversal  of  the  order  appealed  from, 
for  no  other  error  is  urged,  which  even  approaches  sufficient  reason  for 
a  reversal. 

In  reaching  his  conclusion,  the  trial  court  relied  upon  the  case  of 
People  v.  Griesbach,  211  111.  35,  71  N.  E.  874,  and  adopted  the  reason- 
ing of  that  decision.  We  are  referred  to  no  authority  in  this  state 
upon  this  question,  and  I  am  able  to  find  none.  The  question  is  to 
be  determined  wholly  from  the  statute  and  the  general  principles  and 
policies  adopted  and  recognized  by  this  state. 

It  first  appears  that  the  statute  nowhere  expressly  declares  the  in- 
competency of  an  infant  to  execute  such  a  consent,  although  it  is  ap- 
parent that  many  properties  within  the  statutory  provision  must  be 
owned  by  infants,  in  various  instances.  In  the  same  connection  it  is 
to  be  observed  that  the  same  statute  (Liquor  Tax  Law)  in  various  of 
its  provisions  does  expressly  declare  a  disqualification  of  infants  in 
various  particulars. 

By  section  21  of  the  Liquor  Tax  Law,  it  is  expressly  provided  that 
no  person  under  21  years  of  age  shall  traffic  in  liquors.  By  section  29, 
the  sale  of  liquors  to  infants  is  prohibited.  By  section  30,  subd.  "f ," 
minors  under  18  years  are  prohibited  from  serving  liquors  and  from 
remaining  in  any  barroom. 

From  such  circumstances,  it  is  argued,  with  some  force,  that  the 
failure  of  the  Legislature  to  disqualify  infants,  in  the  provisions  as  to  Ai)!'''* 
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the  consents,  indicates  an  intention  to  permit  such  to  sign,  or  at  least 
overcome  any  contrary  presumption.  Such  argument  rests  in  the  doc- 
trine, expressio  unius  est  exclusio  alterius.  Aultman  &  Taylor  Co.  v. 
Syme,  163  N.  Y.  54,  57,  57  N.  E.  168,  79  Am.  St.  Rep.  565. 

Attention  is  further  drawn  to  the  well-established  rule  that  an  in- 
fant's deed  is  not  void,  but  voidable  only,  and  at  the  sole  election  of  the 
infant.    O'Donohue  v.  Smith,  130  App.  Div.  214, 114  N.  Y.  Supp.  536; 
Smith  V.  Ryan,  191  N.  Y.  452,  84  N.  E.  402,  19  L.  R.  A.  (N.  S.)  461, 
123  Am.  St.  Rep.  609,  14  Ann.  Cas.  505.    Of  course,  the  execution  of 
such  a  consent  does  not  attain  to  the  dignity  or  formality  of  a  transfer 
of  real  property.    The  right  conveyed  by  the  signing  is  a  mere  naked 
right  and  of  doubtful  value.    It  is  in  no  sense  a  right  of  property,  but 
is  personal  in  its  character  and  partakes  of-  the  nature  of  a  privilege. 
It  is  therefore  difficult  to  see  why  the  execution  of  such  a  consent 
should  be  hedged  about  with  nlore  particularity  or  greater  restriction 
than  is  a  conveyance  of  real  property.    It  is  equally  difficult  to  see  the 
right  of  the  commissioner  to  assert  a  standing  that  has  always  been 
regarded  as  purely  personal  to  the  infant    The  infants  are  not  per- 
sonally nor  through  legal  representation  questioning  any  supposed  in- 
vasion of  their  rights,  and,  until  they  do,  I  cannot  see  how  any  one  else 
is  in  a  situation  to  do  so,  regardless  of  motive,  so  long  as  such  action 
is  not  for  the  benefit  of  the  infants. 

Again,  the  courts  have  always  jealously  guarded  the  property  and 
personal  rights  of  infants,  as  wards  of  the  courts.    With  this  in  mind, 
subdivision  6  of  section  15  of  the  Liquor  Tax  Law  becomes  important  in 
the  solution  of  this  question.    That  subdivision  expressly  requires  a 
like  consent  to  be  executed  and  acknowledged  by  the  owner  of  the 
property  upon  which  the  traffic  is  to  be  carried  on.    Assume  an  in- 
stance, where;  by  the  death  of  the  owner  of  a  valuable  hotel  property, 
the  title  to  such  has  vested  in  certain  minor  heirs.    If  there  is  no  way 
in  which  such  owners  can  give  the  required  consent,  then  the  traffic 
cannot  be  carried  on  upon  such  prerrflses  and  the  right  to  again  traffic 
thereon  would  eventually  be  lost.    In  such  manner  the  property  of  such 
infants  would  undoubtedly  lose  a  large  part  of  its  value,  and  all  for  no 
other  reason  than  the  infancy  of  such  owners.    Under  such  circum- 
stances, we  anticipate  the  courts  would  be  astute  to  find  some  way  to 
permit  such  infants  to  consent  to  such  traffic. 

But  the  Liquor  Tax  Law,  itself,  furnishes  the  most  compelling  rea- 
son for  permitting  the  consents  of  infants.    Subdivision  8  of  section 
15  requires  the  consents  of  two-thirds  of  the  dwellings  within  the  pre- 
scribed 300  feet.     The  statute  expressly  and  without  exception  re- 
quires that  all  the  dwellings  be  counted  as  within  the  class,  while  the 
holding  of  disqualification  prohibits  the  obtaining  of  ^e  consents  from 
such,  no  matter  how  willing  the  owners  might  be  to  grant  same.    This, 
in  effect,  creates  a  greater  restriction  against  the  applicant  than  is  es- 
pecially prescribed  by  the  statute,  i.  e.,  two-thirds.    In  this  particular 
instance,  the  applicant  would  be  required  to  obtain  the  consents  of  16 
out  of  24,  but  would  be  limited  to  solicitation  of  only  20  of  such  24. 
I  assume  no  such  situation  was  ever  intended  to  be  created. 
About  the  only  substantial  argument  to  be  advanced  in  support  of  the 
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disqualification  of  the  infants  is  that  the  public  good  and  welfare  are 
involved  in  the  giving  of  such  consents,  and  that  public  policy  requires 
the  exercise  of  a  mature  judgment  in  making  the  determination,  and 
that  an  infant  is  to  be  presumed  not  to  have  such  judgment.  As  against 
the  arguments  advanced  to  the  contrary,  such  contention  seems  of  lit- 
tle weight  No  such  policy  is  expressed  in  the  Liquor  Tax  Law,  and 
there  is  no  very  clear  reason  for  its  adoption.  At  least,  \mtil  such  poli- 
cy is  declared  by  the  Legislature,  the  courts  should  not  seek  to  read  it 
into  the  statute.  The  question  involved  is  new,  novel,  and  not  free  from 
doubt,  and  should  receive  the  interpretation  of  the  Court  of  Appeals. 

The  order  is  reversed,  and  proceedings  dismissed,  with  costs.    All 
concur,  except  KRUSE,  P.  J.,  and  FOOTE,  J.,  who  dissent 


(84  Misc.  Hep.  427) 

ROCHE  v.  NEW  YOBK  EDISON  CO. 
(Supreme  Court  Appellate  Term,  Flist  Department    March  6, 1914.) 

EiLEOTBiorrr  (|  16*) — iNJUBixa — ^Nesligencx. 

Defendant  maintained  an  electric  light  post  on  a  public  street  through 
which  highly  charged  electric  cables  tmssed,  and  plaintiff,  a  boy  ^^  years 
of  age,  while  walking  with  his  mother  and  a  half  block  ahead  of  her, 
picked  up  a  6-lnch  nail  and  inserted  it  in  a  bole  three-eighths  of  an  inch 
in  diameter  in  the  post  caasing  it  to  come  in  contact  with  one  of  the 
charged  cables  and  injuring  him.  The  hole  was  necessarily  placed  at  the 
lower  end  of  the  post  as  an  outlet  for  accumulating  ^ses.  The  Jury 
found  that  the  Insulation  upon  the  cables  was  defective.  Beld,  that  the 
accident  was  not  caused  by  any  negligence  of  defendant 

[Ed.  Note. — For  other  cases,  see  Electricity,  Cent  Dig.  g  9;  Dec.  Dig. 
i  16.«] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  William  Roche,  an  infant,  by  James  Roche,  his  guardian 
ad  litem,  against  the  New  York«Edison  Company.  From  a  judgment 
for  plaintiff,  and  an  order  denying  defendant's  motion  for  new  trial, 
defendant  appeals.    Reversed. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Beardsley,  Hemmens  &  Taylor,  of  New  York  City  (Thomas  H. 
Beardsley,  of  New  York  City,  of  counsel),  for  appellant. 

Strouse  &  Strauss,  of  New  York  City  (I.  T.  Flatto,  of  New  York 
City,  of  counsel),  for  respondent 

SEABURY,  J.  The  facts  in  this  case  are  peculiar,  and,  as  we 
view  them,  fail  to  establish  negligence  on  the  part  of  the  defendant 
The  defendant  maintained  an  electric  lighting  post  at  Forty-Third 
street  and  Second  avenue,  through  which  post  passed  highly  charged 
electric  cables.  The  plaintiff  is  a  boy  4V^  years  old,  and  on  the  day  of 
the  accident  was  on  the  street  with  his  mother.  The  boy  was  about  a 
half  block  ahead  of  his  mother.  The  boy  picked  up  a  nail  about  6 
inches  long  and,  discovering  a  hole  three-eighths  of  an  inch  in  diameter 
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in  the  post.  Inserted  the  nail  in  the  hole,  and  caused  the  nail  to  come 
in  contact  with  one  of  the  charged  cables  therein,  and  the  boy  was  in- 
stantly burned  on  the  hand  and  wrist. 

The  evidence  shows  that  the  hole  was  necessarily  placed  at  the 
lower  end  of  the  post  as  an  outlet  for  accumulating  gases.  There  was 
conflicting  evidence  as  to  whether  the  insulation  upon  the  cables  within 
the  post  was  defective,  and,  in  view  of  the  verdict  of  the  jury  for  the 
plaintiff,  we  must  assiune  tiiat  the  plaintiff's  version  upon  this  aspect 
of  the  case  is  correct 

It  does  not  seem  to  us  that  the  defendant,  in  the  exercise  of  rea- 
sonable care  and  prudence,  could  have  guarded  against  this  accident. 
The  hole  in  the  post  was  very  small,  and,  ordinarily,  it  would  have 
been  impossible  for  any  pedestrian  to  have  come  in  contact  with  the 
charged  cable.  The  accident,  therefore,  was  not  caused  by  the  negli- 
gence of  the  defendant  It  was  due  entirely  to  the  fact  that  the  infant 
pkdntiff,  findine  a  long  nail  and  observing  the  small  hole  in  the  post, 
inserted  the  nail  in  the  hole. 

The  accident  not  having  been  due  to  the  fault  or  the  neglect  of  the 
defendant,  it  follows  that  the  recovery  in  favor  of  the  plaintiff  can- 
not be  sustained. 

Judgment  reversed;  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


(161  App.  Wt.  203) 

FABEB  T.  CITT  OF  NEW  YORK. 
(Supreme  Court  Appellate  Division,  First  Department    March  6,  1914.) 

1.  MuNiciF^  CoBPOBATiORS  (|  768*)  —  Pebsonai.  Injubies  —  Condition  of 

Stbebt. 

MnnldpalltieB  are  not  liable  as  for  negligence  by  reason  of  aUght  depres- 
sions or  differences  of  grade  In  the  street 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {§ 
1622,  1624,  1625;  Dec.  Dig.  f  768.»] 

2.  Municipal  Cobpobations  (S  821*)  —  Pebsonal  Injubies  —  Condition  or 

Stbeet — Question  fob  Jubt. 

In  an  action  for  the  death  of  the  driver  of  a  truck  by  a  fall  occasioned 
by  the  wheel  of  the  truck  running  into  a  depression  in  the  street  evidence 
held  to  require  the  dismissal  of  the  complaint  for  failure  to  show  negli- 
gence of  the  city. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1745-1757;   Dec.  Dig.  i  821.*] 

Langhlln,  J.,  dissenting  In  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mary  Faber,  as  administratrix  of  the  estate  of  Rudolph 
Faber,  deceased,  against  the  City  of  New  York.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  motion  for  new  trial,  defendant 
appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  HOTCHKISS,  JJ. 

Clarence  L.  Barber,  of  New  York  City,  for  appellant 
Henry  M.  Dater,  of  New  York  City,  for  respondent. 
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SCOTT,  J.  Plaintiff's  decedent,  a  truck  driver  by  occupation,  came 
to  his  death  on  December  8,  1911,  in  consequence  of  a  fall  Jrom  a 
truck  which  he  was  driving  and  upon  which  was  loaded  a  h^gh  pile- 
of  lumber.  The  jury  have  found  by  their  verdict  that  his  fall  was  oc- 
casioned by  the  fact  that  the  front  wheel  of  his  truck  ran  into  a  hole 
or  depression  in  the  roadway  at  or  near  the  corner  of  Division  and  Suf- 
folk streets  in  the  city  of  New  York.  The  sole  question  upon  this  ap- 
peal is  whether  it  appeared  from  the  evidence  that  the  defect  in  the- 
roadway  was  of  such  a  character  and  had  existed  for  such  a  length  of 
time  as  to  charge  the  defendant  with  negligence  in  suffering  it  to  re- 
main unrepaired. 

[1]  The  rule  is  now  firmly  established  in  this  state  that  municipali- 
ties are  not  to  be  held  liable,  as  for  negligence,  by  reason  of  slight  de- 
pressions or  differences  of  grade  in  the  highway.  This  rule  is  sup- 
ported by  a  great  number  of  decisions,  many  of  which  are  collated  in. 
Terry  v.  Village  of  Perry,  199  N.  Y.  79.  92  N.  E.  91,  35  L.  R.  A.  (N. 
S.)  666,  20  Ann.  Cas.  796.  The  obvious  reason  for  the  rule  is  that  to- 
hold  otherwise  would  subject  municipalities  to  a  burden  beyond  that 
which  they  are  reasonably  required  to  bear. 

[2]  In  the  present  case  the  hole  on  the  roadway  which,  as  it  is  said, 
caused  the  accident  was  clearly  due  to  the  wearing  away  of  the  asphalt 
pavement,  which  had  been  laid,  as  it  is  frequently  done  over  the  stone 
block  pavement.  The  thickness  of  the  asphalt  was  shown  to  have  been 
not  more  than  two  or  three  inches.  The  superficial  area  of  the  hole 
was  about  two  feet  square.  Some  of  the  witnesses  testified  that  the  hole 
had  e:tisted  for  about  two  months,  but  not  always  of  th^  same  size, 
for  it  had  gradually  extended  by  wearing  away  of  the  asphalt  as  the 
street  traffic  passed  over  the  spot.  As  to  the  depth  of  the  hole  or  de- 
pression, the  estimates  of  the  witnesses  differed  widely,  some  making 
it  as  much  as  nine  inches,  resulting,  as  it  was  said,  from  the  sinking  of 
the  stone  blocks  underlying  the  asphalt,  but  there  is  no  evidence  what- 
ever as  to  how  long  this  condition  had  existed.  There  is  no  evidence 
that  any  official  or  representative  of  the  city  had  ever  been  notified  of 
the  defect  in  the  pavement;  the  claim  being  that  notice  is  to  be  pre- 
sumed from  the  length  of  time  that  the  defects  had  existed.  So  far  as 
concerns  the  breaking  away  of  the  asphalt,  it  may  be  that  a  sufficient 
lapse  of  time  was  shown  to  warrant  a  presumption  of  notice,  but  there 
is  no  such  lapse  of  time  shown  as  to  any  sinking  of  the  stone  blocks. 
Opposed  to  the  guesses  or  estimates  of  plaintiff's  witnesses  is  the  testi- 
mony of  an  officer  of  the  city  who  actually  measured  the  depth  of  the 
hole,  and  a  street  sweeper  who  assisted  him.  They  make  the  depth  at 
the  deepest  point  only  three  inches  and  at  other  points  materially  less. 
The  case  thus  presented  is  nearly  on  all  fours  with  Lalor  v.  City  of 
New  York,  208  N.  Y.  431,  102  N.  E.  558,  wherein  a  dismissal  of  the 
complaint  was  sustained.  It  is  significant  as  to  the  character  of  the  de- 
pression that,  although  there  is  much  traffic  at  the  place  where  the  ac- 
cident happened,  no  evidence  was  produced  to  show  that  any  accident 
had  ever  happened  there  before. 

The  evidence  was  insufficient  to  show  culpable  negligence  on  the  part 
of  the  defendant,  and  the  defendant's  motion  to  dismiss  the  complaint 
should  have  been  granted. 
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Jndgtnent  and  order  appealed  from  reversed,  and  complaint  dis- 
missed, with  costs  to  defendant  in  all  courts. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  HOTCHKISS,  JJ.. 
concur. 

LAUGHLIN,  J.    I  concur  in  the  reversal  of  the  judgment  and  or- 
der, but  dissent  from  the  dismissal  of  the  complaint 


DORLAND  T.  FIDEUTT  DEVELOPMENT  CO.  et  al.  (BOBIM.  Intervener). 

(Snpreme  Conrt,  Appellate  Division,  First  Department    February  18,  1914.) 

Appxal  ard  Bbbob  ({  91*) — Right  to  Appbai.. 

An  order  granting  a  motion  for  leave  to  Intervene  as  a  defendant  wlU 
be  affirmed  on  appeal,  If  the  order  does  not  aflTect  a  substantial  right  of 
llie  defendants  appealing  tberef rom. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and  Error,  Cent  Dig.  U  612- 
Ml;   Dec.  Dig.  i  91.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louise  M.  Dorland,  a  creditor,  on  behalf  of  herself,  against 
the  Fidelity  Development  Company,  impleaded  with  others.  From  an 
order  granting  a  motion  of  Joseph  G.  Robin  for  leave  to  intervene,  the 
Development  Company  and  others  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Robert  McC  Marsh,  of  New  York  City,  for  appellants. 
Robert  D.  Ireland,  of  New  York  City,  for  respondent 

PER  CURIAM.'  The  order  appealed  from  is  affirmed,  with  $10  costs 
and  disbursements,  upon  the  ground  that  the  order  granted  does  not 
afiect  a  substantial  right  of  the  appellants. 


In  re  HARMON  AND  HIMROD  STREETS  IN  CITX  OF  NEW  YORK. 

(Supreme  Conrt  Special  Term,  Kingn  County.    January,  1914.) 

L  Emirent  Dokain  (g  237*) — ^Assessment  bt  ComassiONxas — Mistake — ^Va- 
cation OF  CONIIBMATION. 

Where  It  appears  that  through  a  mistake,  those  upon  whom  the  assess- 
ments for  benefit  are  Imposed  are  burdened  with  the  payment  of  damages 
for  a  building  whicb  did  not  exist  when  title  to  damage  parcels  vested  in 
the  dty,  the  Supreme  Court  may  as  to  such  parcels  vacate  the  order  con- 
firming the  report  of  the  commissioners. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  604-4S13; 
Dec.  Dig.  f  287.*] 

2.  EuNENT  DoHAiN  (§  153*) — Pbocebdinqs — Rights  of  Claiuant. 

A  claimant  purchasing  the  property  and  acquiring  whatever  rights  he 
claims  to  a  damage  award  some  months  before  the  report  of  the  commis- 
^oners  was  confirmed,  and  before  it  was  signed,  but  subsequent  to  the 
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time  when  a  building  thereon  was  destroyed  by  fire^  has  no  standing  as  a 
bona  fide  purchaser  of  the  award. 

[Ed.  Note.— For  other  casea^  see  Eminent  Domain,  Cent  Dig.  U  407-il6 ; 
Dec.  Dig.  {  153.*] 

3.  Eminent  Douain  (H  237*) — CoNFiBiiAnoN  or  Awabd — Snnira  Asiox  Ob- 

deb. 

The  award  uiton  confirmation  of  the  final  report  of  the  commissioners 
of  estimate  Is  not  a  vested  right  which  cannot  be  destroyed  by  setting 
aside  the  order  of  confirmation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  f |  604-613 ; 
Dec.  Dig.  f  237.*] 

4.  EuiNKRT  Domain  (|  237*) — Oonukmation  of  Awabd— Vacation  in  Past. 

The  Supreme  Court,  having  power  to  set  aside  an  ord«  confirming  the 
final  report  of  commissioners  of  award,  may  set  aside  as  to  certain  dam- 
age parcels,  and  Is  not  bound  to  set  It  aside  in  toto. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  ||  604- 
613;  Dea  Dig.  I  237.*] 

Application  by  the  City  of  New  York  to  vacate  an  order  confirming 
the  final  report  of  the  commissioners  of  estimate  as  to  certain  damage 
parcels  and  to  have  the  matter  sent  back  to  the  commissioners.  Ap- 
plication granted,  and  report  referred  to  the  commissioners,  with  di- 
rections. 

Archibald  R.  Watson,  Corp.  Counsel,  of  New  York  City  (Joel  J. 
Squier  and  George  E.  Draper,  both  of  New  York  City,  of  cowisel),  for 
the*  motion. 

Halbert  &  Quist,  of  Brooklyn,  opposed. 

BENEDICT,  J.  This  is  an  application  by  the  city  of  New  York  to 
vacate  the  order  entered  in  this  proceeding  on  May  18,  1911,  confirm- 
ing the  final  report  of  the  commissioners  of  estimate,  in  so  far  as  it 
confirms  the  award  for  damage  parcels  31,  32,  33,  ?ind  34,  and  also  an 
order  entered  August  25,  1913,  directing  the  payment  to  Andrew  Weis- 
senberger  of  the  award  made  for  said  damage  parcels,  which  was  orig- 
inally made  to  William  Sommer ;  and  it  is  further  sought  to  have  the 
matter  sent  back  to  the  commissioners,  so  far  as  said  damage  parcels 
are  concerned,  for  a  further  report.  The  ground  of  the  motion  is  that 
pending  the  proceedings  and  prior  to  the  confirmation  of  the  final  re- 
port the  building  on  said  permises  was  destroyed  by  fire,  and  that  the 
award  as  made  included  the  damage  resulting  from  the  taking  of  part 
of  such  building. 

The  commissioners  in  this  proceeding  were  appointed  by  an  order 
entered  January  6,  1909.  The  damage  map  used  by  them  showed  a 
building,  part  of  which  stood  on  damage  parcels  Nos.  31  and  32,  and 
it  is  apparent  from  the  map  that  the  taking  of  these  parcels  would  re- 
sult in  a  total  destruction  of  the  building.  William  Sommer,  it  is  as- 
sumed, put  in  proof  of  title  to  damage  parcels  31-34,  inclusive;  but 
it  is  not  made  to  appear  whether  or  not  he  put  in  proof  of  damage. 

On  July  25,  1910,  the  building  on  the  premises  which  would  have 
been  damaged  by  the  improvement  was  destroyed  by  fire.  On  or  about 
December  21,  1910,  William  Sommer  sold  the  premises  of  which  the 
above-mentioned  damage  parcels  formed  a  part  to  the  present  claim- 
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ant,  Andrew  Weissenberger,  who  opposes  this  motion,  by  a  deed  con- 
taining an  assignment  of  the  award  in  this  proceeding  for  the  taking 
of  said  damage  parcels.  This  deed  was  recorded  December  28,  1910. 
On  or  about  March  27,  1911,  the  commissioners  signed  their  final  re- 
port dated  that  day,  and  on  May  18,  1911,  an  order  was  entered  con- 
firming the  report,  and  on  that  date  title  vested  in  the  city.  In  or 
about  April,  1913,  Weissenberger  applied  to  have  the  award  for  said 
damage  parcels  paid  to  him,  and  upon  the  report  of  a  referee  an  order 
was  made  on  August  18,  1913,  directing  it  to  be  so  paid. 

It  appears  from  the  motion  papers  that  a  single  award  of  $3,400  was 
made  for  the  four  damage  parcels,  and  the  commissioners  did  not  in- 
dicate how  much  was  for  land  taken  and  how  much  for  the  damage  to 
the  building.  It  appears,  however,  from  the  moving  papers  that  in  the 
directions  given  by  the  commissioners  for  making  up  their  report  they 
indicated  that  $1,900  was  awarded  for  the  damage  to  the  building  and 
$1,500  for  the  land. 

[1]  Thus  it  aiq>eafs  that  through  a  mistake  those  upon  whom  the 
assessments  for  benefit  are  imposed  are  burdened  with  the  payment  of 
$1,900  for  damage  to  a  building  which  did  not  exist  when  title  vested 
in  the  ci^.  It  is  obvious  therefore  that  the  order  confirming  the  re- 
port, so  far  as  it  confirms  the  award  for  the  damage  parcels  in  ques- 
tion, ought  to  be  vacated,  if  the  court  has  power  to  do  so.  And  I  tiiink 
under  recent  decisions  the  court  has  that  power.  In  Matter  of  City  of 
New  York  (Decatur  St.)  196  N.  Y.  286.  89  N.  E.  829,  37  L.  R.  A.  (N. 
S.)  281,  the  Court  of  Appeals  had  before  it  on  appeal  a  dispute  as  to 
the  ownership  of  an  award  made  to  an  unknown  owner  by  the  report 
of  the  commissioners,  which  had  been  duly  confirmed  without  opposi- 
tion. It  appeared  that  the  award  should  have  been  a  nominal  award 
instead  of  a  substantial  award.  The  Court  of  Appeals  reversed  the 
orders  of  the  courts  below,  which  directed  the  distribution  of  the 
award,  and  remitted  the  proceeding  to  the  Special  Term,  "with  leave 
to  any  party  or  to  the  city  of  New  York  to  move  to  set  aside  the  award 
and  assessment,  if  any,  and  for  a  rehearing  before  the  commissioners, 
or  others  to  be  appointed  in  their  stead."  This  is  a  clear  intimation, 
to  say  the  least,  that  in  the  opinion  of  the  Court  of  Appeals  the  Su- 
preme Court  at  Special  Term  has  power  to  grant  such  an  application 
as  is  made  in  the  case  at  bar.  In  Matter  of  City  of  New  York  (Titus 
Street),  152  App.  Div.  752,  137  N.  Y.  Supp.  817,  the  Appellate  Divi- 
sion in  this  department  reversed  an  order  denying  a  motion  to  vacate 
the  order  confirming  the  final  report  of  the  conmiissioners  and  also 
an  order  of  reference  in  a  subsidiary  proceeding  to  obtain  payment  of 
an  award  made  to  unknown  owners,  and  granted  the  motion,  on  the 
ground  the  award  should  have  been  nominal  and  not  substantial. 

These  cases  furnish  sufficient  authority  in  support  of  the  power  of 
the  court  to  grant  the  present  motion.  They  must  be  deemed  to  have 
overruled  several  earlier  cases  which  seem  to  support  a  contrary  doc- 
trine. See  Matter  of  Albany  Northern  R.  R.  Co.  v.  Cramer,  7  How. 
Prac.  164;  Morning  Side  Park  Case,  10  Abb.  Prac.  (N.  S.)  338;  Vis- 
scherv.  Hudson  River  R.  Co.,  15  Barb.  i7 ;  Matter  of  Ehnwood  Ave., 
10  N.  Y.  St.  Rep.  272. 
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It  may,  however,  be  worth  while  briefly  to  answer  the  objections  in- 
terposed by  the  claimant  to  the  granting  of  this  motion,  other  than  the 
objection  that  the  court  is  without  power  under  the  statute  to  grant  it, 
which  has  already  been  answered. 

[2]  1.  The  claimant  has  no  standing  as  a  bona  fide  purchaser  of 
the  award— even  if  the  bona  fide  purchaser  rule  applies  to  a  property 
right  of  the  kind  in  question — for  the  claimant  purchased  the  property 
and  acquired  whatever  rights  he  claims  to  the  award  some  months  be- 
fore the  report  of  the  commissioners  was  confirmed,  and  even  before 
it  was  signed ;  but  subsequent  to  the  time  when  the  building  was  de- 
stroyed by  fire. 

[3]  2.  It  is  also  objected  that  the  award  upon  confirmation  became 
a  vested  right,  which  cannot  be  destoyed  by  setting  aside  the  order  of 
confirmation.  The  Decatur  Street  Case  and  the  Titus  Street  Case, 
above  cited,  fully  answer  this  objection ;  for  in  each  of  those  cases  the 
right  of  the  court  to  set  aside  an  order  of  confirmation,  where  it  ap- 
pears that  a  mistake  has  been  made,  was  expressly  recognized,  and  in 
the  latter  case  the  court  made  an  order  directing  that  to  be  done.  The 
only  possible  distinction  between  those  cases  and  the  case  at  bar  is  that 
in  each  of  those  cases  the  award  was  made  to  an  "Unknown  Owner," 
while  in  the  case  at  bar  it  was  made  to  an  individual  by  name — ^not  to 
the  person  who  was  the  owner  at  the  time  the  final  report  was  signed 
or  at  the  time  it  was  confirmed,  but  to  his  predecessor  in  the  title.  In 
my  opinion,  however,  an  award  made  to  an  unknown  owner  is  as  much 
a  vested  right  in  the  person  who  actually  owns  the  property  as  is  an 
award  made  to  a  known  owner ;  and,  if  this  view  is  right,  there  is  no 
distinction  between  the  cases  cited  and  the  case  before  me. 

Cases  such  as  People  ex  rel.  Gaslight  Co.  v.  Common  Council  of 
Syracuse,  78  N.  Y.  56,  where  the  condemnor  seeks  arbitrarily  to  dis- 
continue the  proceeding  after  the  awards  have  become  finally  fixed, 
would  seem  to  have  no  application  to  the  present  case. 

[4]  3.  Finally  it  is  objected  that,  if  the  order  of  confirmation  is  set 
aside  at  all,  it  must  be  set  aside  in  toto,  and  cannot  be  set  aside  as  to 
certain  parcels.  That  objection  would  seem  to  be  supported  by  a  de- 
cision of  the  Buffalo  Superior  Court  (Matter  of  Ehnwood  Ave.,  su- 
pra) ;  but  that  case,  so  far  as  the  question  now  under  considera,tion  is 
concerned,  proceeded  upon  a  misapplication  of  the  decision  of  the 
Court  of  Appeals  in  Matter  of  Flushing  Ave.,  101  N.  Y.  678,  5  N.  E. 
561,  where  it  was  held  that  an  order  appointing  commissioners  of  esti- 
mate could  not  be  set  aside  as  to  some  of  the  parties  interested  and 
left  to  stand  as  to  others.  But  an  order  confirming  awards  for  a  num- 
ber of  separate  parcels  is  a  very  different  matter.  The  valuation  of 
each  parcel  or  group  of  parcels  is  virtually  a  distinct  proceeding,  and 
as  a  result  it  not  infrequently  happens  that  a  commissioners'  report 
will  be  confirmed  as  to  some  awards  and  sent  back  for  rehearing  as 
to  others.  In  the  case  at  bar  the  report  can  be  sent  back  to  the  same 
commissioners  or  to  new  commissioners  for  a  reconsideration  of  the 
award  for  damage  parcels  Nos.  31-34,  without  in  any  way  affecting 
the  other  awards. 
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An  order  may  therefore  be  presented  vacating  the  order  confirming 
the  report  of  the  commissioners,  in  so  far  as  it  confirms  the  award  of 
$3,400  for  the  said  damage  parcels,  and  also  vacating  the  order  direct- 
ing payment  of  such  award  to  Andrew  Weissenberger,  and  providing 
that  the  report  as  to  said  damage  parcels  be  referred  to  the  same  com- 
missioners with  directions  to  reconsider  their  award  with  respect  to 
said  parcels,  with  authority  to  take  such  additional  proof  as  may  be 
offered  by  either  party,  and  directing  them  to  make  a  supplemental  re- 
port as  to  said  parcels  stating  how  much  they  allow  for  land,  and  how 
much,  if  anything,  for  any  building  thereon  affected  by  the  improve- ' 
ment,  upon  condition  that  the  city  of  New  York  pay  $10  costs  of  this 
motion,  and  also  the  reasonable  expenses  of  the  claimant  in  producing 
proof  of  damage  before  the  commissioners,  to  be  taxed  b^  a  justice  of 
this  court,  the  same  to  be  charged  against  any  reduction  m  the  award, 
and  the  amount  of  such  reduction,  after  deducting  such  costs  and  ex- 
penses, to  be  distributed  pro  rata  among  those  assessed  for  benefit,  ei- 
ther by  crediting  the  amounts  on  the  assessments  if  unpaid,  or  by  re- 
payment if  the  assessments  have  been  paid. 

Motion  granted  to  the  extent  above  indicated.    Settle  order  on  no- 
tice. 


0.«l  App.  Dlv.  122) 

AYEB  V,  BONWIT. 

(Supreme  Conrt,  Appellate  Division,  First  Department    March  6,- 1914.) 

1.  Lawdlokd  and  Tekant  ({  37») — ^Lease — Constbuction. 

An  additional  liability  will  not  be  Imposed  on  a  tenant  unless  it  Is 
clearly  wltliln  the  provlsloDs  of  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |  98 ; 
Dea  Dig.  i  37.*] 

Z   LaKDLOBD  and  TBRANT  (§  37*) — ^lAASK — CONSTBUCTIOK. 

The  court  will  so  construe  a  lease  as  to  carry  out  the  Intent  of  the  par- 
ties, if  possible. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  i  98 ; 
Dec.  Dig.  I  37.»] 

3.  Lawdlobd  and  Tenant  (|  148*) — Lease — Conbtbuction. 

Where  a  tenant  for  a  term  of  years,  who  has  covenanted  to  pay  an 
taxes  so  that  a  certain  net  rental  shall  be  received  by  the  landlord,  has 
paid  all  taxes,  so  that  the  landlord  has  received  the  rental  reserved  with- 
out deduction,  an  additional  liability  for  taxes  assessed  but  not  payable 
before  the  term  expired  cannot  be  Imposed. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  Si 
620-532;    Dec.  Dig.  §  14&*] 

Dowllng,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  F,  Ayer  against  Paul  J.  Bonwit  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Fernando  Solinger,  of  New  York  City,  for  appellant. 

Alexander  S.  Andrews,  of  New  York  City,  for  respondent 

*For  oUter  caaea  sea  aame  topic  ft  i  numbbb  In  Dec.  ft  Am.  Dlga.  1907  to  date,  ft  Rep'r  Indexes 
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INGRAHAM,  P.  J.  On  the  7th  of  March,  1900,  Charles  F.  Ayer, 
as  landlord,  rented  to  the  defendant  certain  real  premises  known  as 
No.  20  West  Twenty-Third  street,  in  tho  city  of  New  York,  with  the 
appurtenances,  for  the  term  of  ten  years  from  the  1st  day  of  May, 
1902,  at  the  yearly  rent  or  sum  of  $20,000  for  the  first  two  years  and 
$20,300  for  the  following  eight  years.  In  said  lease  the  defendants 
covenanted  that  "in  addition  to  said  rent  they  will  pay  all  taxes,  assess- 
ments and  Croton  water  rates  as  may  be  assessed  against  said  property 
so  that  the  said  rental  above  referred  to  shall  yield  a  net  rental  to 
Charles  F.  Ayer."  In  the  year  1902,  the  first  year  of  the  term  demised 
to  the  defendant,  the  taxes  upon  this  property,  which  had  not  been 
assessed  at  the  time  of  the  making  of  the  lease,  but  which  became  pay- 
able presumably  on  the  1st  of  October,  1902,  were  paid  by  the  tenant, 
so  that  the  plamtifF  received  the  net  rental  of  $20,000  for  that  year. 
Each  succeeding  year  the  taxes  were  paid  when  payable,  down  to  the 
year  1911.  So  for  each  year  the  plaintiflf  received  the  stipulated  rental 
without  deduction.  In  the  year  1912,  the  lease  expiring  on  or  before 
the  1st  of  May  in  that  year,  the  property  was  assessed  for  taxation  at 
$302,  which  assessment  was  completed  prior  to  the  1st  of  January, 
1912.  After  the  books,  called  the  "Annual  Record  of  Assessed  Val- 
uation of  City  Property,"  wherein  said  assessments  were  entered,  were 
completed,  they  were  open  for  public  inspection,  examination,  and 
correction,  and  on  objection  made  to  this  assessment  the  board  of  taxes 
and  assessments  reduced  the  assessed  valuation  of  the  property  to 
$273,000,  at  which  amount  the  property  was  assessed  for  taxation  for 
the  year  1912.  This  amount  was  certified  to  the  board  of  aldermen  on 
the  1st  day  of  March,  1912,  and  thereafter,  and  prior  to  the  1st  da3r  of 
May,  1912,  an  ordinance  was  passed  by  the  board  of  aldermen  ratify- 
ing and  confirming  the  assessment  and  fixing  the  tax  for  the  year  1912 
at  $4,995.90,  and  the  rolls  were  delivered  to  the  receiver  of  taxes,  wha 
was  required  to  collect  from  the  several  persons  the  several  sums 
mentioned  and  to  pay  the  same  from  time  to  time,  when  collected,  to 
the  chamberlain  of  the  city  of  New  York.  Under  the  provisions  of 
the  charter  (section  914),  as  amended  by  chapter  455,  Laws  of 
1911,  one-half  of  all  taxes  upon  real  estate  were  due  and  payable  on 
the  1st  day  of  May,  1912,  and  the  remaining  and  final  one-half  were 
due  and  payable  on  the  1st  day  of  November,  1912,  and  such  taxes 
could  not  be  paid  before  the  1st  day  of  May,  1912.  These  facts  as 
to  the  assessment  of  taxes  were  alleged  in  the  complaint  and  ad- 
mitted in  the  answer.  Upon  the  trial  the  plaintiff  introduced  the  lease 
in  evidence  and  waived  all  taxes,  except  the  proportion  of  the  annual 
tax  for  the  four  months  of  the  year  1912,  when  the  lease  was  in  force; 
that  is  to  say,  one-third  of  the  total  tax  assessed  for  the  year  1912, 
amounting  to  $1,665.30.  The  defendant  then  introduced  in  evidence 
the  lease  made  by  the  plaintiff  to  the  Pierce  Rupert  Company,  dated 
January  2,  1912,  of  the  same  premises  for  the  term  of  one  year,  com- 
mencing on  May  1,  1912.  This  lease  required  that  the  lessee  should 
pay  to  the  lessor  all  taxes  which  might  be  assessed  and  become  due 
and  payable  during  the  term  demised ;  said  payment  by  the  lessee  to 
the  lessor  to  be  made  as  follows : 
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"The  taxes  wbich  become  a  lien  on  May  1,  1912,  shall  be  payable  to  the  les- 
sor on  Norember  1,  1912,  and  the  taxes  wbich  become  a  lien  on  November  1, 
1912,  shall  be  payable  on  the  first  day  of  each  and  every  month  commencing 
Xovember  1, 1912,  up  to  the  end  of  the  term  in  equal  monthly  payments." 

This  evidence  was  objected  to  by  plaintiff,  and  was  only  admitted  as 
a  practical  construction  by  the  plaintiff  of  the  obligation  of  the  de- 
fendant as  to  taxes  for  the  year  1912.  By  the  lease  between  the  plain- 
and  the  defendant,  the  defendant  undertook  to  pay,  in  addition  to  the 
rent,  "all  taxes,  assessments  and  Croton  water  rates  as  may  be  as- 
sessed against  said  property  so  that  the  said  rental  above  referred  to 
shall  yield  a  net  rental  to  Charles  F.  Ayer."  By  this  agreement  the  de- 
fendant did  not  covenant  to  make  a  payment  of  the  taxes  to  the  plain- 
tiff (the  landlord).  There  was  no  obligation  of  the  tenant  in  regard 
to  the  payment  of  the  tax  except  the  undertaking  that  he  would  pay 
and  discharge  any  tax  imposed  upon  the  property,  so  that  the  landlord 
should  receive  the  rental  reserved  in  the  lease  as  a  net  rental.  If  there 
was  no  tax  assessed  which  would  reduce  the  net  rental  to  the  landlord 
below  the  sum  reserved  in  the  lease,  there  would  be  no  obligation  of 
the  tenant  to  make  payment  of  the  taxes  for  1912  to  anybody.  When 
the  lease  commenced  in  1902,  four  months  of  the  current  year  had 
passed.  No  tax  had  been  assessed  for  that  year,  but  subsequently  a 
tax  was  assessed  payable  October  1,  1902,  which  undoubtedly  the  de- 
fendant was  bound  to  satisfy  and  discharge,  otherwise  the  rent  re- 
served for  that  year  from  May  1,  1902,  to  May  1,  1903,  would  have 
been  reduced  by  the  amount  of  the  tax  that  would  become  a  lien  upon 
the  premises,  aJthough,  as  a  matter  of  fact,  four  months  of  the  cur- 
rent year  after  which  the  tax  was  imposed  had  passed  before  the  term 
demised  had  commenced.  For  the  last  year  of  the  term,  which  com- 
menced on  the  1st  day  of  May,  1911,  and  ended  on  the  1st  day  of  May, 
1912,  the  plaintiff  had  received  a  net  rental  of  $20,500,  the  rent  re- 
served by  the  lease,  so  no  tax  was  assessed  for  that  year  which  reduced 
the  rent  received  by  plaintiff  below  the  rent  reserved  by  the  lease.  The 
liability  of  the  defendant  must  depend  upon  the  obligation  that  he 
assumed  when  he  executed  the  lease  under  which  he  held  the  prem- 
ises, and  of  course  that  must  depend  upon  the  construction  to  be  given 
to  this  provision  of  the  lease. 

By  the  lease  the  defendant  did  not  undertake  to  pay  the  taxes  which 
should  be  assessed  against  the  property  during  the  term  demised,  nor 
did  he  agree  to  pay  any  particular  tax  which  should  become  a  lien 
during  the  term  or  at  any  other  time ;  what  the  defendant  agreed  to 
do  was  to  pay,  in  addition  to  the  rent  reserved,-  "all  taxes,  assessments 
and  Croton  water  rates  as  may  be  assessed  against  said  property  so  that 
the  said  rental  above  referred  to  shall  yield  a  net  rental  to  Charles  F. 
Ayer."  The  cases  relied  upon  by  the  court  below  and  by  the  respond- 
pt  upon  this  appeal  as  to  when  a  lien  for  the  payment  of  the  tax  is 
imposed  do  not  apply.  What  it  seems  to  me  the  parties  clearly  in- 
tended was  that  the  tenant  would  pay  any  tax,  assessment,  or  Croton 
water  rates  that  became  a  lien  upon  the  property,  and  which  the  land- 
lord would  be  required  to  pay,  which  would  reduce  the  rental  that  he 
would  receive  below  the  rent  reserved  by  the  lease,  and  it  was  not 
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important  when  a  tax  was  assessed  or  when  it  became  payable.  What 
the  plaintiff  was  entitled  to  was  the  rent  reserved  as  a  net  rent  during 
the  term,  and  that  the  plaintiff  has  received.  To  impose  upon  the  de- 
fendant the  obligation  to  pay  taxes  for  the  year  1912  would  increase 
the  net  rent  that  the  plaintiff  received  above  that  reserved  to  him  by 
the  lease,  which  it  seems  to  me  would  violate  the  clear  intention  of  the 
parties. 

[1,2]  The  general  principle  in  the  construction  of  instruments  of 
this  character  is  well  settled  that  an  additional  liability  will  not  be  im- 
posed upon  a  tenant  unless  it  is  clearly  within  the  provisions  of  the 
lease ;  but  "it  has  been  held  in  many  cases  that  the  court  will  so  con- 
strue a  lease  as  to  carry  out  the  intention  of  the  parties,  if  possible." 
Buchanan  v.  Whitman,  151  N.  Y.  253,  45  N.  E.  556. 

[3]  Where,  as  in  this  case,  the  obligation  of  the  tenant  depends  en- 
tirely upon  a  covenant  that  he  would  pay,  not  a  particular  tax  or  lien, 
but  all  taxes  that  may  be  assessed  against  the  property,  so  that  a  cer- 
tain net  rental  should  be  received  by  the  landlord,  and  where  he  has 
paid  all  taxes  or  charges  assessed  against  the  property  which  insures 
the  landlord  the  rental  reserved  without  any  deduction  or  obligation, 
the  tenant  has  complied  with  this  covenant,  and  an  additional  liability 
cannot  be  imposed. 

I  agree  with  the  court  below  as  to  the  other  items  to  which  the  plain- 
tiff claimed  to  be  entitled,  an^,  as  under  this  view  of  the  lease  the  plain- 
tiff has  received  the  net  rental  which  the  parties  contemplated  he  should 
receive,  I  do  not  think  that  the  plaintiff  was  entitled  to  a  recovery.  I 
think,  therefore,  that  the  motion  made  by  the  defendant  at  the  end  of 
the  testimony  to  direct  a  verdict  in  favor  of  the  defendant  should  have 
been  granted.  The  parties  stipulated  that  the  jury  be  dismissed  and 
that  a  verdict  might  be  directed  in  the  absence  of  a  jury  with  like  force 
and  effect  as  if  the  jury  were  present.  It  was  conceded  that  there 
was  no  question  of  fact  for  the  jury.  If  my  construction  of  this  lease 
is  correct,  the  defendant  was  entitled  to  the  direction  of  a  verdict,  and 
on  this  appeal  such  a  verdict  should  be  directed  in  favor  of  the  de- 
fendant. 

The  judgment  appealed  from  is  therefore  reversed,  with  costs  to  the 
appellant,  and  judgment  directed  for  the  defendant. 

McLAUGHUN,  LAUGHLIN,  and  HOTCHKISS,  JJ.,  concur. 
DOWLING,  J.,  dissents. 


In  re  FEINBLATT. 

(Snpreme  Court,  Appellate  Division,  First  Department    Marcli  6,  1914.) 

Attobnet  and  Client  (S  44») — Disbabment — Gbounds. 

Where  an  attorney,  engaged  to  collect  part  of  the  proceeds  of  an  estate 
belonging  to  nonresident  Infants,  misappropriated  the  funds  and  tried  to 
conceal  bis  misappropriation  by  false  testimony,  he  should  be  disbarred. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {{  55, 
56,  62 ;  Dec.  Dig.  {  44.*] 

'For  other  cases  see  lame  topic  ft  {  NmiBEB  in  Dec.  ft  Am.  Digs.  1907  to  data,  Jb  Rep'r  Indeze* 
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Application  by  the  Bar  Association  to  discipline  Sigmund  Feinblatt, 
an  attorney.    Respondent  disbarred. 

See,  also,  158  App.  Div.  927,  143  N.  Y.  Supp.  1117. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 

INGRAHAM,  P.  J.  The  respondent  was  charged  with  misappro- 
priating the  sum  of  $450  which  he  had  collected  for  the  inmates  of  an 
orphan  asylum  at  Atlanta,  Ga.,  who  were  legatees  under  the  will  of  one 
Harris  Levy,  who  died  a  resident  of  the  city  of  New  York.  The  re- 
spondent admits  the  receipt  of  the  money.  He  testified  that  he  gave  it 
to  his  brother  in  cash  to  take  to  his  clients  in  Georgia,  and  that  his 
brother  had  disappeared  without  delivering  the  money  to  his  clients. 
The  matter  was  referred  to  an  official  referee,  who,  after  careful  con- 
sideration, has  filed  his  report  finding  the  respondent  guilty  as  charged, 
and  that,  to  trjr  to  save  himself,  the  respondent  has  testified  falsely  as 
to  his  disposition  of  this  money.  The  official  referee  further  states 
that  the  charges  set  forth  in  the  petition  are  sustained,  and  the  respond- 
ent is  guilty  of  misconduct  in  his  office  as  an  attorney  and  counsellor 
at  law.    The  testimony  fully  justifies  the  referee's  report. 

The  report  is  therefore  approved,  and  the  respondent  is  disbarred. 
All  concur. 


EPSTEIN  V.  HILLER  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    Harcli  5, 1914) 

L  Fbattds,  Statutb  of  (|  168*) — QtrssxioN  fob  Jott. 

Where,  to  an  action  for  breach  of  an  oral  contract  of  employment,  plain- 
tifl  in  his  testimony  made  two  contradictory  statements  as  to  dates,  one 
of  which  would  bring  the  contract  within  the  statute  ot  frauds,  the  court 
should  have  submitted  the  case  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  I  878: 
Dea  Dig.  J  189,*] 

Z  Tbial  (i  165*)— Motion  to  Dismiss. 

Where,  in  an  action  for  breach  of  an  oral  contract  of  employment  pUdn- 
tiff  in  his  testimony  made  two  contradictory  statements  as  to  dates,  the 
court  on  motion  to  dismiss  should  have  adopted  the  theory  most  favorable 
to  platotiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  ||  373,  874;  Dec  Dig. 
I  165.*] 

Appeal  f  rwn  City  Court  of  New  York,  Trial  Term. 

Action  by  Joseph  Epstein  against  Morris  Hiller  and  others.  From 
a  judgment  for  defendants,  plaintiflt  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Joseph  Gans,  of  New  York  City,  for  appellant 
Samuel  Fine,  of  New  York  City,  for  respondents. 

*For  othft  cases  see  same  topic  A  i  nvubcb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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SEABURY,  J,  [1, 2]  Plaintiff  sued  for  damages  for  a  breach  of  a 
contract  of  employment  alleged  to  be  for  a  period  of  one  year.  The 
answer  was  amended  so  as  to  permit  the  defendant  to  plead  the  statute 
of  frauds.  The  complaint  alleged  that  the  contract  of  employment  was 
entered  into  "on  or  about  the  26th  day  of  June,  1913."  Upon  the  trial 
the  plaintiff  testified  that  the  contract  was  made  on  Jime  25th  and  that 
he  entered  immediately  upon  his  employment.  Subsequently,  upon 
cross-examination  and  upon  examination  by  the  court,  he  testified  that 
the  contract  was  made  on  June  25th  and  Uiat  his  employment  was  to 
commence  on  June  26th.  The  court  below  accepted  this  latter  view  as 
the  plaintiff's  version  of  the  matter  and  dismissed  the  complaint  on 
the  ground  that  the  contract  proved  was  within  the  statute  of  frauds. 
As  the  plaintiff  made  two  contradictory  statements  as  to  the  date  when 
the  employment  was  to  conunence,  there  was  no  more  reason  for  ac- 
cepting the  version  adverse  to  the  plaintiff  than  there  was  for  adopting 
the  version  favorable  to  the  plaintiff.  Moreover,  the  rule,  which  re- 
quires that  upon  a  motion  to  dfsmiss  the  complaint  the  plaintiff  is  enti- 
tled to  have  the  court  adopt  the  view  most  favorable  to  the  plaintiff, 
should  have  led  to  a  denial  of  the  motion  to  dismiss  the  complaint. 
Any  ambiguity  which  existed  in  the  plaintiff's  testimony  should  have 
been  left  to  the  jury  for  their  determination. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


WILLIAMS  PATENT  CRUSHEB  &  PULVERISER  CO.  v.  LTTHE  TILE  CO. 
(Supreme  Court,  Special  Term,  Erie  County.    January,  1914.) 

PLKADINQ   (§  339*)— COlTRTEBOIiAIlt — BSPLT — ^APPUOATIOR  TO'  WrTHDRAV. 

Plaintiff,  a  foreign  corpoiation,  having  designated  no  person  in  New 
York  on  whom  process  could  be  served,  sued  defendant  in  replevin,  and, 
plaintiff  having  replied  to  a  counterclaim  alleging  damages  by  reason  of 
certain  fraudulent  representations,  plaintiff  applied  to  withdraw  the  reply 
and  demur  to  the  counterclaim,  on  the  ground  that  the  matters  set  forth 
were  not  available  to  defendant  as  a  counterclaim  in  replevin.  Beld,  that 
since  the  effect  of  granting  the  motion  if  the  demurrer  should  be  sus- 
tained on  that  ground  would  be  to  compel  defendant  to  sue  plaintiff  on  the 
counterclaim  in  Missouri  concerning  a  transaction  had  in  New  York  and 
growing  out  of  representations  claimed  to  have  been  made  there,  the  ap- 
plication would  be  denied,  except  that  plaintiff  would  be  permitted  to 
withdraw  its  reply  in  order  to  demur  to  the  counterclaim  for  want  of 
facts. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  $!  103&-1046 ;  Dec. 
Dig.  i  339.»] 

Action  by  the  Williams  Patent  Crusher  &  Pulveriser  Gimpany 
against  the  Lj^e  Tile  Company.  Motion  by  plaintiff  for  permission 
to  withdraw  reply  and  demur  to  defendant's  answer.    Denied. 

Frank  Gibbons,  of  Buffalo,  for  the  motion. 
Eugene  Bartlett,  of  Buffalo,  opposed. 

WHEELER,  J.  The  action  is  one  of  replevin  to  recover  certain 
machinery.    The  defendant  set  up  a  counterclaim  alleging  damages  by 

*For  other  cases  see  same  topic  &  i  numbeb  In  Dec.  &  Am.  Dlga.  U07  to  date,  t  Rep'r  Indexes 
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reason  of  certain  alleged  false  representations.  To  this  the  plaintiff 
replied,  but  now  asks  permission  to  withdraw  the  reply  and  to  demur 
to  the  counterclaim  on  two  grounds :  First,  that  the  answer,  wherein 
it  attempts  to  set  up  a  counterclaim,  does  not  set  forth  a  cause  of  ac- 
tion ;  second,  that  the  matters  set  forth  are  not  available  to  defendant 
as  a  counterclaim  in  an  action  of  replevin. 

On  the  second  proposition,  the  case  of  Van  v.  Madden,  132  App. 
Div.  535,  116  N.  Y.  Supp.  1115,  seems  to  sustain  the  plaintiff's  conten- 
tion ;  but  the  question  remains  whether  the  plaintiff  should  be  permit- 
ted at  this  time  to  withdraw  its  reply  and  raise  the  question  by  demur- 
rer. The  defendant  strenuously  objects  to  an  order  permitting  this  to 
be  done,  and  an  unpleasant  controversy  has  arisen  between  the  attor- 
neys as  to  whether  certain  things  were  said  and  done,  which  might 
have  a  bearing  on  the  propriety  of  granting  the  plaintiff's  motion. 
This  court  does  not  propose  to  determine  who  is  right  and  who  is 
wrong  in  their  recollection  of  what  was  said  and  done.  We  think  this 
motion  should  be  disposed  of  on  other  grounds. 

It  is  undisputed  the  plaintiff  is  a  foreign  corporation,  with  no  desig- 
nated person  in  this  state  on  whom  process  can  be  served.  If  the  plain- 
tiff's motion  is  granted,  and  a  demurrer  on  the  second  ground  is  inter- 
posed and  sustained  by  the  court,  then  the  defendant  will  be  compelled 
to  sue  the  plaintiff  in  the  courts  of  Missouri  for  the  damages  alleged 
in  the  counterclaim.  And  this,  too,  in  a  transaction  had  in  New  York, 
and  growing  out  of  representations  claimed  to  have  been  made  here. 
It  seems  to  us  that,  as  matter  of  public  policy  and  a  duty  the  state  owes 
its  own  citizens  in  a  matter  of  discretion,  the  courts  of  this  state  should 
not  take  such  judicial  action  as  will  deprive  its  own  citizens  of  the 
benefit  of  its  own  forums  of  justice  in  which  to  assert  and  try  out  on 
the'  merits  their  alleged  demands  against  nonresident  parties.  For 
this  reason,  we  think  this  court  should  deny  the  motion  so  far  as  per- 
mission is  asked  for  leave  to  demur  on  the  second  ground  stated. 

Permission,  however,  is  given  for  leave  to  demur  on  the  ground  that 
the  alleged  counterclaim  does  not  set  forth  a  cause  of  action. 

So  ordered. 


ENOEL  v.  CITY  OP  NEW  TORK. 
(Supreme  Court,  Appellate  Term,  First  Department    Marcli  6, 1914.) 

1.  MUmCIFAI.  COBFOKATIORS  (|   768*) TOBTB DErECTB   IIT    STREETS SIDE- 

WALKS. 

A  city  was  not  liable  for  Injuries  sustained  from  a  fall  caused  by  plain- 
tiff's stubbing  ber  toe  at  a  place  where  there  was  a  drop  In  the  sidewalk, 
which  plaintiff's  witnesses  estimated  at  8  to  4  Inches,  but  which  other 
witnesses,  who  made  actual  measurements,  testified  was  only  1V&  inches, 
especially  where  it  was  not  shown  that  the  dty  had  notice. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |i 
1622,  1824,  1825;   Dec  Dig.  §  768.  •] 

2.  MUNICIPAI.  COBPOBATIONS  (J  763*)— TOBTS— DEraCTB  IN  Stbkbts— Cabx  Re- 

QUnKD  IN  Genebai.. 

A  dty  is  required  to  use  reasonable  care  to  keep  its  streets  safe,  in 
view  of  the  extent  of  territory  over  which  such  care  Is  to  be  exercised; 
but  It  is  not  an  Insurer  of  the  safety  of  pedestrians,  and  Is  not  rendered 


*For  other  cases  see  same  topic  A  i  nvmbeb  In  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
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liable  because  the  surface  of  the  street  is  such  that  It  Is  possible  for  one 
to  stub  his  toe  and  tall. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  (f 
1612-ieiS;  Dec.  Dig.  f  763.*] 

Gay,  X,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Josephine  Engel  against  the  City  of  New  York.  From  a 
Judgment  for  plaintiflf,  the  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Archibald  R.  Watson,  of  New  York  City  (Terence  Farley  and  Clar- 
ence L.  Barber,  both  of  New  York  City,  of  counsel),  for  appellant. 
Albert  Gross,  of  New  York  City,  for  respondent. 

SEABURY,  J.  [1]  Plaintiff  has  recovered  a  judgment  against  the 
city  of  New  York,  predicating  the  charge  of  negligence  upon  the  claim 
that  the  sidewalk  laid  in  front  of  146  East  Seventh  street  dropped  about 
3  inches  below  the  sidewalk  laid  in  front  of  148  East  Seventh  street. 
The  plaintiff  testified : 

"When  I  came  to  146  East  Seventh  street,  my  left  toot  caught  In  a  bad  side- 
walk ;  one  stone  was  higher  than  the  other." 

She  testified  that  she  fell  on  her  hands  and  knees  and  sustained  the 
injury  of  which  she  now  complains.  This  is  the  only  evidence  as  to 
how  the  accident  happened.  While  the  plaintiff  said  that  her  foot 
"caught,"  the  testimony  of  all  the  witnesses  makes  it  clear  that  there 
was  no  open  space  between  the  sidewalk  laid  in  front  of  148  and  the 
sidewalk  laid  in  front  of  146.  What  happened  was  that  the  plaintiff 
stubbed  her  toe  and  fell. 

The  witnesses  called  by  the  plaintiff  estimated  the  difference  in  grade 
at  from  3  to  4  inches ;  but  two  witnesses,  who  made  actual  measure- 
ments, testified  that  the  difference  was  only  1^  inches.  There  is  no 
evidence  that  the  city  had  notice  of  the  difference  in  grade  complained 
of,  and,  even  if  it  had,  I  do  not  think  that  under  the  circumstances  dis- 
closed any  liability  attached  to  the  city  because  of  this  accident. 

[2]  Without  attempting  to  lay  down  any  hard  and  fast  rule  applica- 
ble under  all  circumstances,  I  do  not  think  that  negligence  can  be  predi- 
cated upon  the  facts  here  proven.  Reasonable  care  to  keep  the  streets 
safe,  in  view  of  the  extent  of  territory  over  which  such  care  is  to  be 
exercised,  is  the  measure  of  duty  which  the  law  requires  of  the  city. 
It  is  not  an  insurer  of  the  safety  of  all  pedestrians,  and  is  not  rendered 
,  liable  because  the  surface  of  the  street  is  such  that  it  is  possible  for 
one  to  stub  his  toe  and  fall.  No  liability  on  the  part  of  the  city  was 
proved. 

The  judgment  should  be  reversed,  with  costs,  and  the  complaint  dis- 
missed, with  costs. 

DELANY,  J.,  concurs.    GUY,  J.,  dissents. 

*For  other  cases  see  same  topic  A  {  numbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  ladezaa 
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SALINGER  et  al.  T.  STERN  et  al. 

(Sapreme  Court,  Appellate  Term,  First  Department    March  6, 1914.) 

Sai.es  (§  88*) — Delay — Dkuveby — Jury  Question. 

Wbere  a  contract  for  the  sale  of  goods,  to  be  Imported  by  the  seller,  pro- 
vided that  all  orders  were  accepted  subject  to  a  reasonable  delay  in  de- 
livery, and  that  samples  should  be  delivered  between  July  15th  and  Au- 
gust 1st,  but  the  samples  were  not  delivered  until  August  20th,  and  the 
goods  were  shipped  to  the  buyer  as  soon  as  they  were  received  from 
abroad,  whether  there  was  an  unreasonable  delay  in  shipment  and  deliv- 
ery to  the  buyer  was  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  Si  248-260;  Dea  Dig. 
S  88.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Berthold  Salinger  and  another  against  S.  Sidney  Stern 
and  another.  From  a  judgment  for  plaintiffs  and  an  order  denying  a 
new  trial,  defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Strasbourger,  Eschwege  &  Schallek  of  New  York  City  (Samuel 
Strasbourger  and  Max  L:  Schallek,  both  of  New  York  City,  of  coun- 
sel), for  appellants. 

William  Kaufman,  of  New  York  City,  for  respondents. 

SEABURY,  J.  This  is  an  action  for  damages  for  the  alleged  fail- 
ure of  the  defendants  to  deliver  goods  which  it  is  claimed  they  agreed 
to  deliver  upon  specified  dates.  Plaintiffs  placed  with  the  defendants 
a  written  order  for  merchandise  to  be  delivered  to  them  upon  specified 
dates.  The  order  was  accepted  by  the  defendants.  The  order  con- 
tains the  following  provision:  "All  orders  are  accepted  subject  to  a 
reasonable  delay  in  delivery."  Sample  quantities  of  the  goods  were, 
under  the  terms  of  the  order  to  be  delivered  between  July  15  and  Au- 
gust 1,  1913.  These  sample  quantities  were  not  delivered  up  to  Au» 
gust  20,  1913,  upon  which  date  the  present  action  was  commenced. 

The  defendants  showed  upon  the  trial  that  the  goods  were  imported 
from  abroad,  and  that  the  shipment  of  the  goods  to  them  was  delayed, 
and  that  as  soon  as  they  received  them  they  shipped  them  to  the  plain- 
tiffs. The  learned  court  below  held  that  as  a  matter  of  law  the  de- 
fendants had  breached  their  contract,  and  directed  a  verdict  in  favor 
of  the  plaintiffs. 

The  terms  of  the  order  seem  to  have  contemplated  the  possibility  of 
delay  incident  to  the  importation  of  the  goods  from  a  foreign  country, 
and  whether  the  delay  was  unreasonable  under  all  the  circumstances  of 
the  case  was  a  question  of  fact  for  the  jury  to  determine.  In  view  of 
the  fact  thsit  the  action  -was  commenced  within  20  days  after  the  time 
specified  for  delivery  and  the  clause  in  the  order  that  "all  orders  are 
accepted  subject  to  reasonable  delay  in  delivery,"  the  court  would  not 
as  a  matter  of  law  determine  that  the  delivery  had  been  unreasonably 
delayed.     If  the  contract  itself  had  not  provided  that  the  delivery 
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should  be  "subject  to  a  reasonable  delay,"  a  different  situation  would 
be  presented.  Whether  the  delay  which  occurred  was  reasonable  or 
unreasonable  was  clearly  for  the  jury.  Eppens,  Smith  &  Wiemann  Co. 
V.  Littlejohn,  27  App,  Div.  22,  50  N.  Y.  Supp.  251,  affirmed  164  N. 
Y.  187,  58  N.  E.  19,  52  L.  R.  A.  811. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event    All  concur. 


aei  App.  Dlv.  186) 

BBINKAPNER  et  al.  y.  FENDBBSON-BALDWIN  LUMBER  00. 

(Supreme  Court,  Appellate  Division,  Third  Department.    March  4,  1914.) 

DTIDXNCB  ({  6d4*) — ^WeIOHT — nNOORTSADIOTED  XXSTDIOItT. 

Where,  in  an  action  to  recover  a  balance  due  for  sawing  logs  at  a  sped- 
fled  price  per  thousand,  plalntiiCB  swore  that  they  sawed  82,907  feet  and 
received  on  account  $282.19,  leaving  a  balance  of  $48.99,  and  snch  evidence 
was  uncontradicted,  defendant  was  not  entitled  to  a  verdict  because  plain- 
tiffs were  illiterate  and  were  unable  to  keep  an  account  of  the  numl>er 
sawed,  but  kept  track  of  each  board,  with  Its  width,  length,  and  thickness, 
made  a  memorandum  thereof  with  the  number  of  pieces  and  the  dimen- 
sions, etc.,  and  later,  with  the  aid  of  a  lumberman's  manual,  computed 
the  quantity  sawed. 

[Ed.  Note.— For  olher  cases,  see  Evidence,  Cent  Dig.  f  2431 ;   Dec.  Dig. 

§594.»] 

Appeal  from  Albany  County  Court. 

Action  by  Joseph  Beinkafner  and  another,  doing  business  as  Bein- 
kafner  Bros.,  against  the  Fenderson-Baldwin  Lumber  Company.  From 
a  judgment  of  the  Albany  county  court  affirming  a  justice's  judgment 
in  favor  of  defendant,  plaintiffs  appeal.    Reversed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Visscher,  Whalen  &  Austin,  of  Albany  (J.  Harris  Loucks,  of  Al- 
bany, of  counsel),  for  appellants. 
William  A.  Glenn,  of  Albany,  for  respondent 

JOHN  M.  KELLOGG,  J.  The  plaintiffs  agreed  to  saw  with  their 
mill,  and  did  saw  for  the  defendant,  the  lumber  on  the  O'Neil  lot  at 
$4  per  thousand.  They  swear  that  they  sawed  82,907  feet  and  have 
received  on  account  $282.19,  leaving  a  balance  due  of  $48.99.  Neither 
of  them  could  read  or  write,  but  when  the  logs  were  sawed  they  kept 
track  of  each  board,  with  its  width,  length,  and  thickness,  and  made  a 
memorandum  thereof  at  the  time,  stating  the  number  of  pieces  and  the 
dimensions,  and  later,  with  the  aid  of  the  lumberman's  manual,  com- 
puted the  amount  and  swore  to  the  amount  sawed  as  above  stated. 

The  defendant  introduced  no  evidence.  The  justice  rendered  an 
opinion  as  follows : 

"Taking  Into  consideration  the  manner  of  keeping  tally,  and  Oiat  the  plain- 
tiffs  are  not  competent  to  keep  an  account  that  could  be  sworn  to  with  a  de- 
gree of  certainty,  I  decide  that  there  Is  no  cause  of  action,  and  assess  costs  on 
the  plalntlfls." 
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The  plaintiffs  were  running  a  mill  for  sawing  lumber.  The  fact  that 
they  could  jiot  read  or  write  does  not  impeach  their  testimony  or  throw 
a  doubt  upon  the  memorandums  produced  by  them.  If  the  defendant 
had  offered  evidence  showing  that  they  had  not  sawed  the  amount 
daimoi,  the  manner  in  which  they  kept  the  account  would  have  been 
a  fair  subject  for  consideration.  But,  their  evidence  being  uncontra- 
dicted, tfie  determination  of  the  justice  was  clearly  erroneous. 

The  judgments  of  the  county  court  and  of  the  justice  court  are  re- 
versed, upon  the  law  and  the  facts,  with  costs  to  the  appellants  in  all 
the  courts,  and  a  new  trial  directed  before  a  justice  of  the  peace  of 
the  same  coimty,  to  be  designated  in  the  order,  which  will  fix  the  time 
and  place  for  such  trial.  The  court  reverses  the  findings  of  fact  that 
the  plaintiffs  did  not  saw  the  lumber  charged,  and  that  they  have  not 
proven  the  performance  of  the  service  and  the  value  thereof.  All 
concur. 


PEDBRAL  SIGN  SYSTEM  (ELECTRIC)  v.  PESCIA. 
(Supreme  Court,  Appellate  Term,  First  Department    March  S,  1914.) 

JCDOHKNT  (I  90*) — ^VACATIOH — ^RlOHT  TO  .VACATE. 

After  issue  'joined  In  an  action  In  the  Municipal  Court,  the  parties  en- 
tered  Into  an  agreement  stipulating  that  defendant's  answer  should  be 
withdrawn  and  that  plaintiff  should  have  Judgment  for  the  amount 
daimed,  but  that  no  execution  should  issue  for  a  certain  time.  Judgment 
was  entered  In  accordance  with  the  stipulallon,  and,  after  the  time  within 
which  ezaration  should  not  be  issued  had  expired,  defendant  moved  for  a 
vacation  of  the  Judgment  on  the  ground  that  his  attorney  had  signed  the 
stipulation  under  the  impression  that  the  amount  claimed  was  very  much 
less  than  the  amount  of  the  Judgment  Beld,  that  as  the  amount  claimed 
clearly  appeared  from  the  complaint  and  summons,  and  as  Municipal 
Court  Act  (Laws  1902,  .c.  680)  i  1,  subd.  16,  authorizes  that  tribunal  to  en- 
ter Judgment  with  consent  of  the  parties,  an  order  vacating  the  Judgment 
was  Improper  and  should  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent'Ols.  H  148,  149;  Dec 
Dig.  f  90.*1 

Appeal  from  Mtuiicipal  G>urt,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Federal  Sign  System  (Electric)  against  Enrico  V. 
Pescia.  A  judgment  for  plaintiff  was  vacated  on  defendant's  motion, 
and  plaintfff  appeals.    Order  reversed,  and  judgment  reinstated. 

Argued  February  term,  1914,  before  SEABURY,  GUY,  and  DE- 
LANY,  JJ. 

Paine  &  Harrison,  of  New  York  City,  for  appellant 
Bernard  S.  Deutsch,  of  New  York  City,  for  respondent 

GUY,  J.  After  issue  had  been  joined  in  this  action,  the  attorneys 
for  the  respective  parties  entered  into  a  written  stipulation  dated  and 
signed  on  September  19,  1913,  by  the  terms  of  which  it  was  agreed 
that  the  answ:er  of  the  defendant  should  be  deemed  withdrawn,  and 
that  the  plaintiff  should  have  judgment  for  the  amount  claimed  in  the 
complaint  with  costs,  and  that  the  defendant  should  have  a  stay  of  all 
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proceedings  to  enforce  the  judgment,  and  that  no  transcript  of  the 
judgment  should  be  docketed  and  no  execution  issued  until  November 
15,  1913.  Judgment  in  favor  of  the  plaintiff  was  thereupon  entered. 
On  December  18,  1913,  the  defendant  made  a  motion  for  an  order  "va- 
cating and  setting  aside  the  judgment  heretofore  rendered  in  favor  of 
the  plaintiff  and  against  the  defendant  and  opening  the  default  of  the 
defendant  and  setting  the  case  down  for  trial."  This  motion  was 
granted,  and  from  the  order  granting  the  same  the  plaintiff  appeals. 

The  grounds  of  this  motion  were  that  the  defendant's  attorney  had 
signed  the  stipulation  "under  the  impression  that  the  amount  claimed 
by  the  plaintiff  was  only  the  sum  of  $10.35,  instead  of  $441.41."  How 
or  why  the  defendant's  attorney  received  such  an  impression  is  not 
disclosed  in  the  moving  papers.  The  summons  claimed  $441.41,  and. 
the  complaint  set  forth  two  causes  of  action,  one  in  paragraph  3  claim- 
ing $10.35,  and  one  in  paragraph  5  claiming  $431.06,  and  each  para- 
graph was  specifically  denied  by  the  answer.  The  Municipal  Court 
Act,  §  1,  subd.  16,  confers  jurisdiction  upon  the  Municipal  Court  to 
enter  a  judgment  in  an  action  upon  "consent  of  both  parties,"  and  the 
judgment  in  the  case  at  bar  was  therefore  not  a  default  judgment. 

Order  reversed,  with  costs,  and  judgment  reinstated.    All  concur. 


PBINTOGRAPH  SALES  CO.  T.  AMERICAN  ADDRESSING  &  MAILING  CO.. 

(Supreme  Court,  Appellate  Division,  First  Department.    February  13,  1914.>- 

• 

Abatement  and  Revitai.  (g  39*) — Dissolution  or  Corporation. 

Tbe  dissolution  of  defendant  corporation  abates  an  action  against  It,, 
and  no  proceeding  can  be  taken  in  tbe  action  until  It  is  reviyed,  and  bence- 
an  appeal  from  tbe  refusal  to  declare  tbe  action  abated  and  to  cancel  a 
bond  given  to  discbarge  an  attacbment  will  be. dismissed. 

[Ed.  Note. — For  otber  cases,  see  Abatement  and  Revival,  Cent  Dig.  if 
194-204 ;  Dec.  Dig,  |  39.*] 

Appeal  from  Special  Term,  New  York  County. 
.  Action  by  the  Printograph  Sales  Company  against  the  American  Ad- 
dressing &  Mailing  Company.    From  an  order  denying  a  motion  to- 
abate  the  action  or  to  cancel  the  bond  given  to  discharge  an  attach- 
ment, defendant  appeals.     Appeal  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

E.  Crosby  Kindleberger,  of  New  York  City,  for  appellant. 
David  H.  Bilder,  of  Paterson,  N.  J.,  for  respondent. 

PER  CURIAM.  The  appeal  is  dismissed,  upon  the  ground  that  the- 
dissoIuticKi  of  the  defendant  corporation  abates  the  action,  and  no  pro- 
ceeding can  be  taken  in  it  Until  the  action  is  revived. 

Appeal  dismissed,  widi  $10  costs  and  disbursements. 
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LINITZKY  T.  GORMAN. 
(City  Court  ol  New  York,  Trial  Term.    February  18,  1914.) 

1.  MAUCI0V8  Pbosbcittior  (S  26*) — ^Elxmxnts — Maucb. 

In  order  to  maintain  an  action  for  malldouB  prosecution,  plalntlfl  must 
show  malice  by  defendant 

[Ed.  Note. — For  otber  cases,  see  Malicious  Prosecution,  Cent  Dig.  §  59 ; 
Dec.  Dig.  {  26.*] 

2.  Maucioub  PKOsicnnoN  (|  27*) — "Malice." 

"Malice,"  as  an  element  of  malicious  prosecution,  may  consist  of  per- 
sonal hatred  or  ill  will,  or  any  improper  or  sinister  purpose,  or  reckless 
disregard  of  the  rights  of  others  which  is  inconsistent  with  good  ftiith,  but 
the  mere  existence  of  an  ulterior  purpose  or  of  personal  hostility  does  not 
necessarily  show  malice. 

[Ed.  Note.— For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  |  60; 
Dec  Dig.  f  27.* 

For  other  definitions,  see  Words  and  Phrases^  toL  6,  pp.  4298-1301;  toL 
8,  pp.  7712,  7713.] 

S.  Malicious  Pboskcutiow  (i  28*) — Malice. 

The  "malice"  necessary  to  maintain  an  action  for  malicious  prosecution 
must  be  malice  in  fact,  as  distinguished  from  presumptive  malice,  though 
if  the  proceeding  was  instituted  from  improper  or  wrongful  mottve,  it  is 
not  essential  that  actual  111  will  be  shown. 

[Ed.  Note. — For  other  cases,  see  Malidons  Prosecution,  Cent  Dig.  i  61 ; 
Dec.  Dig.  f  28.*] 

4.  Malicious  Pbosecution  (g  29*) — Malice — Evidence. 

Malice  may  be  Implied  in  an  action  for  malicious  prosecution,  in  that  it 
may  be  inferred  by  the  jury  from  dicumstances,  like  any  other  fact,  as  by 
showing  that  defendant's  conduct,  considered  as  a  whole.  Is  inconsistent 
with  proper  motive. 

LEd.  Note. — For  otber  cases,  see  Malidous  Prosecution,  Cent  Dig.  S  62 ; 
Dec.  Dig.  I  29.*] 

5.  Malicious  Pbosecution  ({  15*) — Want  of  Pbobablb  Cause. 

Want  of  probable  cause,  as  well  as  malice,  is  essential  in  order  to  main- 
tain an  action  for  malidons  prosecution. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  f  18; 
Dec.  Dig.  {  15.*] 

6.  Maucioub  Pbosecotion  ({  56*) — Bubobr  or  Pxoor — Wakt  of  Pbobable 

Cause. 

The  burden  is  on  plaintiff,  in  an  action  for  malidous  prosecution,  to 
prove  want  of  probable  cause,  as  well  as  malice  by  defendant 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  f| 
112-116;  Dec.  Dig.  i  56.*] 

7.  Malicious  Prosecution  (|  32*) — ^Want  of  Pbobablb  Cause — Evidence — 

Malice. 

Proof  of  want  of  probable  cause  is  not,  as  a  matter  of  law,  proof  of 
malice  In  an  action  for  malidous  prosecution,  though  ordinarily  malice 
may  be  inferred  as  a  fact  from  proof  of  want  of  probable  cause. 

[Ed.  Note. — For  other  cases,  see  Malidous  Prosecution,  Cent  Dig.  H 
67,  68;  Dec.  Dig.  |  32.*] 

8.  Maucioub  Pbosecution  (|  71*>— Jubt  Question — Mauce. 

The  existence  of  malice  Is  exclusively  a  question  for  the  Jury  In  an  ac- 
tion for  malidous  prosecution. 

[Ed.  Note. — For  other  cases,  see  Malidous  Prosecution,  Cent  Dig.  ig 
160-167;   Dec.  Dig.  I  71.*] 
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9.  Maucious  Pbosecution  (S  24*) — ^Fatobabub  TxitiaifATiON  of  AonoN. 

If  a  proceeding  brought  against  defendant  before  a  magistrate  termi- 
nates in  bis  favor,  be  may  maintain  an  action  for  malicious  prosecution, 
and  the  termination  of  a  criminal  proceeding  in  defendant's  faror,  though 
reversed  by  a  higher  tribunal,  is  ground  for  an  action  for  malicious  prose- 
cution. 

[Ed.  Note. — For  other  cases,  see  Malldous  Prosecution,  Cent.  Dig.  H  4&- 
66 ;   Dec.  Dig.  i  24.*] 

10.  MAI.ICI0U8  Pbosecution  ({  67*) — ^Dakaoxs — Elxkkntb. 

Plaintiff,  in  malicious  prosecution,  is  entitled  to  adequate  compensatloa 
for  all  the  elements  of  the  injury  suffered,  including  loss  of  tUne^  peril  to 
life  and  liberty,  injury  to  reputation,- character,  and  h^ilth,  mental  suffer- 
ing, general  Impairment  of  social  and  btislness  standing,  actual  injury  to 
property  or  credit,  and  decrease  in  eandng  capacity. 

[Ed.  Note. — For  other  cases,  see  Malidons  Prosecution,  Cent.  Dig.  if 
165,  156;   Dea  Dig.  {  67.*] 

11.  Malicious  Pbobkcution  (i  66*) — Damaoxs — Pbozhiais  Causk. 

^e  damages  recovered.  In  an  action  for  malicious  prosecution,  must  be 
the  direct  and  proximate  result  of  the  former  proceeding. 

[Ed.  Note. — For  other  cases,  see  Malidons  Prosecution,  Cent  Di&  i  154 ; 
Dec.  Dig.  i  66.*] 

12.  IklALiatous  PBOBXounon  (|  68*) — Dakaoxs — ^Inadequaot. 

Plaintiff,  while  riding  on  a  street  car,  was  accused  by  defendant  oC  try- 
ing to  pick  his  pocket,  though  defendant  only  had  30  or  40  cents  in  his 
pocket  at  the  time,  and  defendant  had  plaintiff  arrested  under  a  charge 
of  "grand  larceny,"  and  plaintiff  was  taken  five  or  six  blocks  through  the 
streets  by  a  policeman,  placed  in  a  patrol  wagon,  and  taken  to  police  head- 
quarters some  half  mile  away,  where  his  finger  prints  were  taken,  from 
which  place  he  was  taken  to  the  police  court  and  placed  in  the  Jail  about 
four  hours,  and  was  required  to  furnish  ball  and  be  examined,  after 
which  he  was  discharged.  Beld,  that  plaintiff  was  entitled  to  compensa- 
tory damages,  so  that  a  verdict  of  six  cents  was  Inadequate;  all  of  the 
drcumstances  being  recoverable  elements  of  damage. 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  i  168 ; 
Dec.  Dig.  i  60.*] 

13.  Maucious  Pbosecution  (|  31*) — ."Malice." 

Where  defendant  knew  When  he  made  a  charge  of  grand  larceny  against 
plaintiff  that  such  a  crime  bad  not  been  committed  because  defendant's 
pocket  only  contained  SO  or  40  cents  when  plaintiff  attempted  to.  pick  it 
according  to  defendant,  the  making  of  the  complaint  charging  grand  lar- 
ceny of  itself  constituted  "malice"  by  defendant. 

[Ed.  Note. — ^For  other  cases,  see  Malldous  Prosecution,  Gent.  Dig.  SI  64- 
66;  Dec.  Dig.  S  31.*] 

14.  New  Tbiai.  ({  81*) — Fatlubx  to  Request  Instbuctions. 

Where  plaintifl  in  a  malldous  prosecution  did  not  request  a  charge 
that,  under  the  unoontroverted  evidence,  he  was  entitled  to  substantial 
damages,  the  court  cannot  on  motion,  set  aside  a  verdict  for  him  for  nom- 
inal damages,  though  he  was  entitled,  as  a  matter  of  law,  to  substantial 
damages. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  |  131 ;  Dea  Dig. 
t  81.*] 

Action  by  Baraet  Linitzky  against  John  T.  Gorman.  On  motion  by 
plaintiff  to  set  aside  a  verdict  for  nominal  damages.    Motion  denied. 

Abraham  Mann,  of  New  York  City,  for  plaintiff. 

D.  W.  Steele,  Jr.,  of  New  York  City  (Joseph  P.  Shelby,  of  New 
York  City,  of  counsel),  for  defendant 
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FINELITE,  J.  This  is  a  motion  made  by  the  plaintiff  to  set  aside 
a  verdict  rendered  by  the  jury  in  his  favor  for  the  sum  of  six  cents 
damages.  The  motion  is  made  by  the  plaintiff  on  the  ground  that  the 
verdict  is  inadequate  and  the  result  of  a  compromise,  that  the  damages 
awarded  are  clearly  shown  to  be  entirely  too  small  to  compensate  him 
for  his  injury,  and  on  the  further  ground  that  the  jury  in  rendering 
their  verdict  wholly  disregarded  the  law  of  damages  as  laid  down  by 
the  court.  The  action  was  brought  against  the  defendant  to  recover 
damages  for  malicious  prosecution.  Upon  the  trial  the  plaintiff  prov- 
ed that  the  defendant  caused  his  arrest  on  a  charge  of  attempted  grand 
larceny..  The  uncontradicted  proof  of  the  defendant  himself  is  that 
he  had  in  the  pocket  which  he  accused  the  plaintiff  of  trying  to  pick 
only  SO  or  J^O  cents.  The  proof  also  showed  that  the  defendant  sign- 
ed an  affidavit  before  the  magistrate  at  the  police  court,  in  which  he 
accused  the  plaintiff  of  the  crime  of  attempted  grand  larceny,  on  which 
charge  the  plaintiff  was  held  by  the  magistrate  in  the  sum  of  $1,500 
bail,  which  was  furnished  by  the  plaintiff,  and  after  which  he  was  tem- 
porarily released  until  the  day  of  examination ;  that  on  the  day  he  was 
held  by  the  magistrate  his  friends  were  unable  to  obtain  bail  for  at 
least  tfiree  or  four  hours;  that  during  the  meantime  he  was  placed 
in  a  cell  at  the  Tombs  Prison  with  derelicts,  and  was  obliged  to  remain 
there  until  he  was  released  on  bair;  that  an  examination  thereafter 
took  place,  at  which  the  defendant  reiterated  that  the  plaintiff  attempt- 
ed to  pick  his  pocket  and  deprive  him  of  the  contents  thereof;  that 
after  examination  of  the  defendant  by  the  magistrate,  as  well  as  by 
the  attorney  who  represented  the  plaintiff,  it  was  stated  that  all  said 
defendant  had  in  his  possession  was  the  30  or  40  cents  before  men- 
tioned. The  facts  causing  the  plaintiff's  arrest  were  as  follows :  The 
plaintiff  and  defendant  were  riding  downtown  in  a  subway  train.  The 
plaintiff  was  in  the  habit  of  chewing  gum,  and  was  sitting  in  the  center 
seat  of  one  of  the  cars ;  he  removed  the  wrapper  from  a  package  of 
gum  and  placed  his  hand  behind  the  back  of  the  complainant,  a  partial 
partition  separating  them,  with  the  intention  of  dropping  the  wrapper, 
and  that  at  no  time  did  the  plaintiff's  hand  come  in  contact  with  the 
person  or  pocket  of  the  complainant.  The  complainant  swore  before 
the  magistrate  that  the  plaintiff's  hand  did  come  in  contact  with  his 
person,  and  that  he  grabbed  his  hand  at  the  pocket  of  his  coat;  that 
he  thereupon  charged  the  plaintiff  with  attempting  to  rnb  him,  which 
he  denied ;  that  when  they  reached  the  station  at  Fourteenth  street  the 
plaintiff  was  about  to  leave  said  car,  but  was  detained  by  the  complain- 
ant, who  thereupon  asked  a  guard  to  call  a  policeman  and  cause  the 
plaintiff's  arrest,  which  the  guard  refused  to  do;  that  the  plaintiff 
was  thereupon  deprived  of  his  liberty  imtil  he  reached  the  station  at 
the  Brooklyn  Bridge ;  that  as  they  ascended  from,  the  subway  to  the 
street  level  a  friend  of  the  complainant  approached,  whereupon  the 
complainant  stated,  "What  do  you  think  of  this  man  trying  to  pick 
my  pocket?";  that  thereupon  complainant's  friend  stated  that  he  look- 
ed as  though  he  was  a  bad  one,  and  that  he  ought  to  cause  his  arrest ; 
that  the  fnend  thereupon  called  a  policeman,  and  after  a  statement  by 
the  complainant  the  plaintiff  was  placed  under  arrest  and  marched 
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through  the  public  thoroughfares  from  the  Brooklyn  Bridge  terminal 
on  Park  row,  in  the  city  of  New  York,  down  to  the  Oak  Street  Police 
Station,  a  distance  of  five  or  six  blocks;  that  information  was  there 
demanded  of  him  in  reference  to  his  pedigree,  and  that  after  his  state- 
ment was  made  he  was  placed  in  a  patrol  wagon  with  the  complainant, 
the  friend  of  the  complainant,  and  in  the  custody  of  the  officer  who  ar- 
rested him;  that  he  was  taken  to  police  headquarters,  where  he  was 
subjected  to  the  Bertillon  system  and  his  finger  prints  taken ;  that  he 
was  taken  from  there  in  the  custody  of  said  officer,  and  with  the  com- 
plainant and  his  friend  to  the  Tombs  Police  Court,  and  after  remaining 
there  for  a  period  of  time,  the  magistrate  on  hearing  the  complainant 
caused  the  latter  to  make  an  affidavit  charging  the  plaintiff  with  grand 
larceny,  and  that  an  examination  was  afterwards  had,  which  resulted 
in  the  plaintiff's  discharge.  The  question  of  the  charge  made  by  the 
complainant,  and  the  humiliation  suffered  by  the  plaintiff  before  the. 
magistrate,  was  sufficient  for  the  jury  to  say  was  the  act  of  the  com- 
plainant done  maliciously  and  without  probable  cause.  This  question, 
was  squarely  submitted  to  the  jury  upon  the  law  as  laid  down  by  the 
court,  to  which  no  exception  was  taken.  The  verdict  of  the  jury  in. 
nominal  damages  as  found  by  them,  the  plaintiff  contends,  was  inade- 
quate for  the  arrest  and  humiliation  that  he  was  compelled  to  suffer 
by  reason  of  the  acts  of  the  defendant  herein,  and  he  therefore  claims 
that  the  verdict  should  be  set  aside  and  a  new  trial  granted. 

[1]  An  essential  element  in  a  cause  of  action  in  malicious  prosecu- 
tion cannot  be  made  out  unless  malice  on  the  part  of  the  responsible 
cause  of  the  original  proceeding,  who  is  defendant  in  malicious  prose- 
cution, is  affirmatively  shown  by  plaintiff.  To  constitute  malice  there 
must  be  malus  animus,  denoting  that  the  party  who  instituted  the  orig- 
inal proceeding  was  actuated  by  wrong  motives.  And  it  is  held  that  no 
distinction  exists  in  this  respect  between  an  action  for  instituting  a  civ- 
il suit  and  an  action  for  instituting  a  criminal  prosecution. 

[2]  The  rule  is  well  settled  that  malice  may  consist  of  any  personal 
hatred  or  ill  will,  any  improper  or  sinister  purpose,  or  any  reckless  dis- 
regard of  the  rights  of  others  which  is  inconsistent  with  good  faith  or 
the  mere  purpose  to  further  the  ends  of  justice.  Indeed  the  broad 
rule  that  whatever  is  done  willfully  and  purposely,  if  it  be  at  the  same 
time  wrong  and  unlawful,  and  that  known  to  the  party  is  in  legal  con* 
templation  malicious,  has  been  applied  to  actions  for  malicious  prose- 
cution. But  an  unlawful  act  is  not  necessarily  a  malicious  act  The 
mere  existence  of  an  ulterior  purpose  or  personal  anger  and  hostility 
towards  the  person  proceeded  against  is  not  always  inconsistent  with 
good  faith  in  bringing  the  proceedings,  and  does  not  necessarily  create 
liability  therefor. 

[3]  Malice  necessary  to  sustain  an  action  for  malicious  prosecution 
may  b(e  expressed,  actual,  or,  as  it  is  frequently  called,  malice  in  fact, 
resulting  in  intentional  wrong.  Indeed,  malice  in  fact,  or  actual  or 
expressed  malice,  as  distinguished  from  malice  in  law — such,  for  in- 
stance, as  the  law  presumes  in  actions  for  libel  or  slander — is  essential 
to  the  maintenance  of  an  action  for  malicious  prosecution ;  it  is  a  fact 
to  be  found  by  the  jury,  and  not  a  fact  to  be  established  by  legal  pre- 
sumption.   However,  the  term  "l^al  malice"  is  sometimes  used  with 
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reference  to  actions  for  malicious  prosecutions,  not  as  being  synony- 
mous with  malice  in  law,  as  referred  to  above,  but  to  distinguish  mal- 
ice in  its  enlarged  legal  sense  from  malice  in  its  more  restricted  popu- 
lar sense,  and  in  this  sense  it  is  said  that  legal  malice  is  made  out  by 
showing  that  the  proceeding  was  instituted  from  any  improper  or 
wrongful  motive,  and  it  is  not  essential  that  actual  malevolence  or 
corrupt  design  be  shown.  This  enlarged  conception  of  malice  is,  how- 
ever, classified  by  other  authorities  as  malice  in  fact. 

[4]  Moreover,  malice  may  be  implied  in  the  sense  that  it  may  be 
inferred  by  the  jury  like  any  other  fact  from  circumstances,  and  need 
not  be  proved  by  direct  evidence.  Thus  it  may  be  proved  by  defend- 
ant's conduct  which,  considered  as  a  whole,  is  inconsistent  with  proper 
motives.  So  it  is  held  that  malice  may  be  presumed,  not  only  from 
the  total  absence  of  probable  cause,  but  also  from  gross  and  culpable 
negligence  in  omitting  to  make  suitable  and  reasonable  inquiries. 
Thorp  v.  Carvalho,  14  Misc.  Rep.  554,  36  N.  Y.  Supp.  1.  On  the  oth- 
er hand,  it  is  held  tiiat  while  to  accuse  and  prosecute  a  person  for  crime 
without  probable  cause  is  matter  of  such  serious  consequences  that 
malice  may  be  inferred  therefrom,  but  not  necessarily  so ;  the  rule  is 
otherwise  with  reference  to  an  ordinary  act  of  negligence,  and  unless 
the  injury  complained  of  was  intentional,  or  so  reckless  or  wanton  as 
to  indicate  bad  faith,  malice  is  not  to  be  inferred  therefrom.  [S,  I] 
Malice  and  want  of  probable  cause  are  both  essential  and  distinct  in- 
gredients of  a  cause  of  action  in  malicious  prosecution,  and  the  burden 
is  upon  the  plaintiff  to  allege  and  prove  it.  Schultz  v.  Greenwood 
Cemetery,  190  N.  Y.  276,  278,  83  N.  E.  41,  and  cases  cited. 

[7]  It  has  been  held  that  by  proof  of  circumstances  which  establish 
want  of  probable  cause  a  prima  facie  case  of  malice  is  made  out,  and 
that  the  burden  of  proof  is- on  defendant  to  disprove  it.  But  the  more 
general  opinion  is  that  neither  one  is  dependent  on  nor  inferred  from 
the  other  as  a  matter  of  law,  and  that  from  the  circumstances  estab- 
lishing want  of  probable  cause  the  jury  may,  and  as  a  matter  of  fact 
ordinarily  does,  infer  malice,  but  is  nevertheless  not  necessarily  re- 
quired to  draw  inference.  Owens  v.  New  Rochelle  Coal  &  Lumber 
Co.,  38  App.  Div.  53,  56,  55  N.  Y.  Supp.  913 ;  Siefke  v.  Siefke,  6 
App.  Div.  472,  477,  478,  39  N.  Y.  Supp.  601 ;  s.  c,  36  App.  Div.  632,  55 
N.  Y.  Supp.  1148,  affirmed  162  N.  Y.  656,  57  N.  E.  1124.  [8]  Malice 
is  a  question  exclusively  for  the  jury.  Scott  v.  Dennett  Co.,  51  App. 
Div.  at  page  326,  64  N.  Y.  Supp.  1016;  McCarthy  v.  Weir,  113  App. 
Div.  435,  99  N.  Y.  Supp.  372.  [9]  The  proceeding  before  the  magis- 
trate, having  terminated  in  favor  of  the  plaintiff,  gave  the  plaintiff  a 
right  to  a  cause  of  action  (25  Cyc.  p.  50;  Rosenkranz  v.  Hass,  1 
Misc.  Rep.  229,  20  N.  Y.  Supp.  880),  although  the  termination  of  a 
criminal  proceeding  in  plaintiff's  favor,  reversed  by  a  higher  tribunal, 
is  nevertheless  ground  for  an  action  for  malicious  prosecution  (Fran- 
cisco V.  Schmeelk,  156  App.  Div.  335,  141  N.  Y.  Supp.  402,  404). 

[II]  The  damages  awarded  to  the  plaintiff  are,  in  the  mind  of  the 
court,  inadequate.  The  plaintiff,  as  injured,  is  entitled  to  adequate 
compensation  covering  all  the  elements  of  the  particular  injury.  Such 
elements  of  damage  include  loss  of  time,  peril  to  life  and  liberty,  in- 
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jury  to  fame,  reputation,  character  and  health,  mental  suffering  gen- 
eral impairment  of  social  and  mercantile  standing,  actual  loss  or  in- 
jury to  property,  interest,  and  credit,  decrease  in  earning  capacity,  and 
all  losses  sustained  in  business. 

[11]  Such  damages  must  be  direct,  natural,  and  proximate  results 
of  the  former  suit.  Add.  Torts  (7th  Ed.)  230;  Newell,  Mai.  Pros.,  § 
492;  Ball  v.  Harrigan,  19  N.  Y.  Supp.  913;  Strang  v.  Whitehead,  12 
Wend.  64;  Thompson  v.  Lumley,  7  Daly,  74;  Williams  v.  Garrett,  12 
How.  Prac.  456;  Scott  v.  Dennett,  51  App.  Div.321  ;^  Voltz  v.  Black- 
mar,  64  N.  Y»  440;  Craven  v.  Bloomingdale,  171  N.  Y.  439,  64  N.  E- 
169;  Thorp  v.  Carvalho,  14  Misc.  Rep.  558,  36  N.  Y.  Supp.  1. 

[12]  From  the  elements  stated  damages  flow.  The  plaintiff  proved 
the  restraint  at  the  Fourteenth  Street  Station  by  the  defendant  herein  ; 
the  arrest  at  the  Brooklyn  Bridge  Station;  his  being  taken  through 
the  public  thoroughfares  to  the  Oak  Street  Station,  a  matter  of  five  or 
six  blocks ;  that  he  was  then  placed  in  a  patrol  wagon  and  carried  to 
police  headquarters,  a  distance  of  half  a  mile,  where  his  finger  prints 
were  taken ;  that  he  was  taken  from  there  to  the  Tombs  Police  Court, 
where  he  was  placed  in  a  cell  for  about  four  hours ;  that  he  was  oblig- 
ed to  furnish  bail  and  then  attend  an  examination  on  the  charge  made 
against  him — all  of  which  are  elements  of  damage  (Rown  v.  Christo- 
pher &  10th  St.  R.  R.,  34  Hun,  472-475) ;  and  the  jury  by  awarding 
a  verdict  of  six  cents  did  not  find  a  sum  sufficient  to  compensate  the 
plaintiff  for  the  humiliation  and  suffering  that  he  endured. 

[13]  The  plaintiff  was  entitled  to  at  least  compensatory  dama^^es 
for  the  suffering  and  humiliation  as  aforesaid,  but  the  jury,  believmg 
that  the  plaintiff  would  be  amply  compensated  by  a  verdict  in  his  favor, 
found  for  him  for  six  cents.  The  charge  lodged  against  the  plaintiff 
by  the  complainant  was  done  maliciously  and  without  probable  cause. 
The  complainant  knew  at  the  time  the  charge  was  being  pressed  against 
the  plaintiff  that  all  he  had  in  his  possession  was  30  or  40  cents,  and 
that  no  part  of  said  money  had  been  extracted  from  his  pocket ;  that 
he  had  said  sum  in  his  pocket  during  the  period  of  time  that  he  was 
at  the  police  station,  at  police  headquarters  and  at  the  Police  Court. 
He  knew  at  the  time  that  he  was  pressing  the  charge  against  the  plain- 
tiff for  grand  larceny  that  no  such  crime  had  been  committed.  There- 
fore it  was  malice  in  itself  to  make  such  a  complaint.  The  magistrate, 
in  justice  to  the  parties  herein,  considered  that  the  charge  made  against 
the  plaintiff  was  false  and  untrue ;  that  it  was  not  substantiated  by  any 
evidence  sufficient  to  enable  him  to  hold  the  plaintiff,  and  he  thereupon 
discharged  him  from  custody.  The  defendant  contends  that  he  cannot 
be  held  liable  for  malicious  prosecution,  and  fortifies  himself  with  a 
decision  by  Lord  Chief  Justice  Isaacs,  reported  in  the  Law  Journal 
(London)  December  13,  1913,  and  quoted  on  the  editorial  page  (1580), 
of  the  New  York  Law  Journal  of  December  30,  1913,  wherein  his 
lordship  said: 

"Actions  for  malldons  prosecution  and  for  false  Imprisonment,  though  some- 
what analogous  and  sometimes  confounded,  are  perfectly  distinct,  and  a  pri- 
vate prosecutor  Is  often  liable  for  the  one  cause  of  complaint  when  be  Is  not 

»  84  N.  T.  Supp.  1016. 
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tor  the  other.  The  distinction  between  the  two  Is  sharply  brought  out  in  the 
receit  case  of  Walters  t.  W.  H.  Smith  ft  Son,  In  which  tiie  Lord  Chief  Justice 
delivered  a  considered  judgment,  his  first,  last  week  (December  3),  after  hear- 
ing arguments  on  the  legal  points  Involved.  The  defendants — the  well-known 
book  selling  agents — having  suffered  repeated  losses  from  one  of  their  book 
stalls,  had  given  the  plaintiff,  who  was  an  assistant  at  It,  In  charge  for  the 
theft  of  a  particular  book  which  was  found  to  be  missing,  but  had  not  in  fact 
been  stolen.  On  the  plaintiff  bringing  his  action  for  damages  for  false  impris- 
onment and  malicious  prosecution,  the  jury  found:  (1)  That  the  defendants  had 
taken  no  reasonable  care  to  Inform  themselves  of  the  true  facts ;  (2)  that  they 
honestly  bdieved  that  the  defendant  had  stolen  the  book;  (8)  that  they  rea- 
sonably believed  that  the  plaintiff  bad  stolen  moneys  and  stock  other  than 
the  particular  book:  and  (4)  that  they  were  not  actuated  by  malice  in  in- 
stituting the  proceedings.  The  Judge  ruled  that  there  was  no  absence  of  rea- 
sonable and  probable  cause  for  the  prosecution,  and  on  these  findings  the  plaln- 
tifC  failed  upon  the  claim  for  malicious  prosecution.  But  the  claim  for  false 
Imprisonment  remained,  and  it  was  urged  for  the  jdaintifl  that,  as  It  turned 
out  that  no  felony  had  In  fact  been  committed  in  respect  of  the  particular 
book  on  which  the  charge  was  made,  there  was  no  defense  to  disclaim.  Now, 
the  gist  of  an  action  for  false  imprisonment  Is  that  a  trespass  has  been  com- 
mitted by  one  man  against  the  person  of  another  by  arresting  and  detaining 
him  without  legal  justification,  and  the  defendants  contended  that  all  they 
need  establish  as  legal  justlflcation  for  the  Imprisonment  was:  (a)  That  an 
actual  felony  or  felonies  had  been  committed ;  and  (b)  that  they  had  reason- 
able and  probable  cause  for  suspecting  the  plaintiff  of  such  felony  or  felonies. 
In  other  words,  it  was  argued  that  It  was  not  essential  to  thje  defense  to  prove 
that  the  felony  for  which  the  plaintiff  was  arrested  had  In  fiict  been  commit- 
ted. That  contention,  the  Liord  Chief  Justice,  after  an  daborate  review  of 
the  authorities  rejected,  holding  that  it  was  contrary  to  the  common  law  that 
a  private  person  could  Justify  his  action  in  causing  the  arrest  of  another  on 
suspicion,  without  being  able  to  prove  that  a  felony  had  actually  been  com- 
mitted, and  that  the  felony  must  be  that  for  which  the  arrest  was  made.  This 
has,  it  is  true,  neven  been  expressly  decided  before,  but  the  classical  authorities 
(Hawkins*  Pleas  of  the  Crown  and  Hale's  Pleas  of  the  Crown)  show  that  this 
has  always  been  the  accepted  view,  viz.,  that  to  justify  an  arrest  the  private 
prosecutor  must  show  that  the  very  same  crime  for  which  he  made  the  arrest 
was  actually  committed.  To  hold  otherwise  now  would,  as  Mr.  Justice  Byles 
said  in  one  of  the  leading  cases  on  the  subject,  be  'disturbing  foundations,' 
and  the  Liord  Ctdet  Justice  was  conservative  enough  tn  a  case  Involving  the 
liberty  of  the  subject  not  to  find  lawful  excuse  where  the  very  basis  had  failed 
uiwn  which  any  such  defense  must  rest  This  first  reserved  Judgment  of  his 
Is  a  model  of  actual  reasoning  and  will  long  be  dted  as  a  statement  of  the 
whole  law  on  the  subject.  *  *  *  The  defendant  now  attempts  to  protect 
and  shield  himself  behind  the  act  of  the  magistrate,  and  claims  it  was  not 
he  that  lodged  the  complaint  against  the  plaintiff,  but  the  magistrate  himself; 
that  by  dli«ctlng  him  to  make  an  affidavit  and  swear  to  the  same  it  was  the 
magistrate's  act  and  not  an  act  of  his  own,  and  fortifies  himself  as  stated  in 
said  editorial,  and  it  seems  to  be  good  law  that  "it  would  seem  proper  in  false 
Imprisonment,  as  well  as  malicious  prosecution,  where  a  prosecuting  witness 
merely  states  facts  truthfully  to  a  public  prosecutor  or  a  magistrate,  to  exon- 
erate the  witness  for  any  action  which  the  official  bases  upon  the  information 
conveyed  to  htm,  or  for  the  legal  form  and  complexion  which  the  official  on 
his  own  responsibility  places  upon  the  transaction  complained  of. .  *    *    *  " 

In  Nowak  v.  Waller,  in  the  General  Term  of  the  New  York  Su- 
preme (^urt,  Second  Department  (56  Hun,  647,  10  N.  Y.  Supp.  199) 
it  being  held  that : 

"One  who,  without  malice  or  bad  faith,  makes  a  statement  before  a  magis- 
trate of  what  he  regards  as  constituting  a  criminal  charge  against  plaintiff, 
but  does  not  ask  that  a  warrant  Issue,  or  take  any  part  in  its  service,  Is  not 
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liable  to  action  for  false  Imprisonment  on  the  consequent  arrest  of  plaintiff, 
though  such  arrest  Is  not  warranted  by  law  or  the  facts  of  the  case." 

[14]  But  in  the  case  at  bar  the  defendant  knew,  or  should  have 
known,  that  the  charge  of  grand  larceny  pressed  against  the  plaintiff 
herein  before  the  magistrate,  when  he  had  but  ^  cents  m  his  pocket, 
which  he  charged  that  the  plaintiff  attempted  to  steal,  was  made  with 
the  intent  to  do  wrong  to  the  plaintiff.  This  in  itself  is  sufficient  to 
-convince  the  court  that  it  was  maliciously  intended  and  without  want 
of  probable  cause.  Therefore  the  essential  elements  in  a  case  for 
malicious  prosecution  have  been  shown  by  the  evidence,  and  the  court 
would,  without  hesitancy,  set  aside  the  verdict  of  the  jury  for  a  nom- 
inal sum  found,  but  unfortunately  there  is  an  objection  which  prevents 
the  court  from  so  doing,  and  that  is  that  the  plaintiff  should  have  asked 
the  court  to  charge  that  the  uncontroverted  evidence  was  that  the  dam- 
ages that  the  plaintiff  had  sustained  were  substantial  and  not  nominal, 
which  the  court  would  have  done,  and  charged  the  jury  that  if  they  be- 
lieved the  facts  in  the  case,  and  that  the  charge  lodged  against  the  plain- 
tiff before  the  magistrate  was  done  maliciously  and  without  want  of 
probable  cause,  they  should  have  awarded  the  plaintiff  substantial  dam- 
ages. But  the  plaintiff  failing  to  request  the  court  to  charge,  dieref ore 
the  question  of  damages  was  left  to  the  jury  for  their  determination; 
the  court  is  not  without  power  to  set  aside  the  verdict  or  grant  a  new 
trial  herein  on  the  question  of  damages  as  found  by  the  jury.  Toomey 
v.  D.,  L.  &  W.  R.  R.,  4  Misc.  Rep.  p.  392,  at  page  395,  24  N.  Y.  Supp. 
108;  Field,  Dam.,  §  687;  3  Suth.  Dam.,  §  703.  And  as  the  court  has 
said  in  the  Toomey  Case,  taking  an  elderly  man  into  custody  and 
marching  him  through  a  crowded  thoroughfare  in  charge  of  an  officer, 
depriving  him  of  his  liberty,  away  from  friends  and  facilities  for  bail, 
putting  him  on  trial,  causing  fear  and  suspense,  are  acts  sufficient  to 
call  for  substantial  rather  than  the  mere  nominal  damages  sometimes 
awarded  for  a  mere  technical  trespass  or  wrongdoing. 

For  the  failure  to  request  the  court  to  charge  as  above  stated,  the 
motion  for  a  new  trial  must  therefore  be  denied.  Settle  order  on  one 
day's  notice. 
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(lei  App.  DlT.  381) 

LASHER  T.  S.  BOLTON'S  SONS. 

(Supreme  Conrt,  Appellate  DivisioD,  Third  Department    March  13,  1914.) 

Dakaoes  ($  206*) — ExAiHSTATiON  Befobk  Tbial — ^X-Rat  Photograph. 

The  examination  of  a  witness  before  trial  Is  purely  statutory,  and  the 
statute  authorizing  the  physical  examination  of  a  party  to  an  action  does 
not  authorize  the  taking  of  photographs  or  X-ray  pictures  of  any  portion 
of  the  party's  anatomy,  especially  where  the  party  has  already  submitted 
to  a  physical  examination  for  defendant's  benefit 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  f  531 ;  Dec.  Dig.  § 
20&»] 

Kellogg  and  Howard,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Rensselaer  G)unty. 

Action  by  Bernice  L.  B.  Lasher,  an  infant,  by  Chesley  A.  Lasher, 
her  guardian  at  litem,  against  S.  Bolton's  Sons.  From  an  order  direct- 
ing plaintiff,  a  female  infant,  to  submit  to  the  taking  of  an  X-ray 
photograph  of  her  right  foot,  she  appeals.    Reversed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

E.  Deane  Vincent  and  John  B.  Holmes,  both  of  Troy,  for  appellant. 
Thomas  S.  Fagan,  of  Troy,  for  respondent 

WOODWARD,  J.  This  action  was  brought  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  to  the  plaintiff's  right  foot 
through  the  negligence  of  the  defendant ;  it  being  alleged  that  the  lat- 
ter ran  over  the  plaintiff's  right  foot  with  a  heavy  beer  wagon,  crush- 
ing the  bones,  etc.  The  plaintiff,  through  her  attorney,  consented  that 
a  physician,  James  T.  McKenna,  might  make  a  physical  examination 
of  the  foot  in  behalf  of  the  defendant,  and  such  examination  appears 
to  have  been  made  on  the  16th  day  of  May,  1913.  After  the  case  was 
noticed  for  trial,  and  upon  being  reached  on  the  calendar,  an  order  was 
granted  directing  the  plaintiff  to  show  cause,  on  the  29th  day  of  Sep- 
tember, 1913,  why  the  plaintiff  should  not  submit  to  have  an  X-ray 
picture  taken  of  her  right  foot,  at  the  request  of  defendant,  by  a  phy- 
sician to  be  named,  and  such  picture  taken  at  one  of  the  hospitals  in 
the  city  of  Troy,  N.  Y.  Upon  the  return  of  the  order  to  show  cause, 
the  learned  court  at  Trial  Term  granted  an  order  allowing  defendant's 
motion.    From  this  order  the  plaintiff  appeals. 

We  ate  clearly  of  the  opinion  that  there  is  no  foundation  in  law  for 
this  order.  The  examination  of  witnesses  before  trial  is  purely  stat- 
utory, and  authority  for  a  physical  examination  of  a  party  to  an  ac- 
tion does  not  include  authority  to  take  photographs  or-  X-ray  pictures 
of  the  party,  and  this  is  specially  true  where  the  defendant  has  already, 
by  consent  of  the  plaintiff,  had  the  advantage  of  a  physical  examina- 
tion. The  general  purpose  of  the  statute  was  to  change  the  rule  of  the 
common  law  (Lyon  v.  Manhattan  R.  Co.,  142  N.  Y.  298,  302,  37  N.  E. 
113,  25  L.  R.  A.  402),  and  under  well-established  rules  the  authority 
is  not  to  be  extended  beyond  the  clearly  expressed  intention  of  the 
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Statute,  and  the  statute  expressly  provides  that,  in  the  event  that  the 
party  to  be  examined  is  a  female,  she  shall  be  entitled  to  have  such 
examination  before  physicians  or  surgeons  of  her  own  sex,  and  this 
rule  is  not  limited  to  adult  females  but  applies  to  all  females.  The  or- 
der here  under  consideration  simply  directs  a  particular  physician,  a 
man,  to  take  an  X-ray  picture  of  the  plaintiff's  right  foot,  though  it 
appears  from  the  record  that  the  physician  is  not  an  X-ray  operator, 
and  the  order  itself  seems  to  contemplate  that  it  shall  be  actually  taken 
by  some  other  person,  for  it  is  to  be  done  under  the  direction  of  this 
physician,  who  is  not  authorized  under  the  rules  of  practice  to  act 
as  a  referee  (rule  79,  General  Rules  of  Practice),  and  who  has,  ac- 
cording to  the  language  of  the  order,  "already  made  a  physical  ex- 
amination of  the  infant  plaintiff  for  and  on  behalf  of  the  defendant." 

We  are  unable  to  discover  that  the  fact  that  the  plaintiff  has  had 
an  X-ray  picture  taken  of  the  right  foot  has  anything  to  do  with  the 
question  of  the  rights  of  the  defendant ;  she  has  the  burden  of  prov- 
ing her  case  by  a  fair  preponderance  of  evidence.  She  is  bound  to 
show  the  injury  to  her  foot,  and  she  has  the  right  to  introduce  any 
competent  evidence  of  the  injury,  but  that  does  not  give  the  defend- 
ant a  right  to  go  farther  in  a  personal  examination  of  the  plaintiff  than 
the  statute  clearly  provides,  and  it  must  be  assumed  that  Tvhen  the 
plaintiff  was  examined,  by  consent,  in  May,  the  examination  went  as 
far  as  the  defendant  was  entitled  to  go.  Having  completed  that  ex- 
amination, and  the  party  who  made  the  same  being  still  alive,  no  good 
reason  suggests  itself  why  the  female  plaintiff  should  be  called  upon 
to  appear  before  the  defendant's  physician,  not  for  examination,  but 
for  the  purpose  of  taking  a  picture  which  he  may  examine. 

There  is  no  inherent  right  in  the  court  to  compel  a  physical  exam- 
ination of  a  plaintiff.  Without  the  statute  there  woiild  be  no  such 
right,  and  the  fact  that  the  plaintiff  is  an  infant  does  not  enlarge  the 
powers  of  the  court  nor  permit  it  to  overlook  the  rules  under  which 
the  right  is  given. 

The  order  appealed  from  should  be  reversed,  with  costs.  All  con- 
cur, except  KELLOGG  and  HOWARD,  JJ.,  dissenting. 


(83  Misc.  Bep.  629) 

NEW  YORK  CENT.  «  H.  B.  B.  CO.  T.  GENEBAL  BLECTBIO  CO. 

(Supreme  Conrt,  Trial  Term,  Scbenectady  County.   January,  1914.) 

1.  Cabbiebs  (8  35*) — Discrimination — Contbact  to  Pat  Shifpeb  fob  Sebv- 
ICES — Validity. 

A  carrier's  contract  to  pay  a  shipper  20  cents  per  ton  tor  "spotting" 
cars  on  the  shipper's  tracks  In  Its  own  yards,  being  a  contract  for  serv- 
ices constituting  no  part  of  the  transportation  and  not  part  of  the  service 
covered  by  the  lawful  published  freight  rate,  was  In  effect  a  contract  to 
pay  an  unlawful  rebate,  and  hence  Invalid  under  the  Act  to  Regulate 
Commerce  (Act  Feb.  4,  1887,  c.  104,  24  Stat  379  [U.  S.  Oomp.  St.  1901, 
p.  3154]). 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  S  94;  Dec  Dig. 
i  35.''1 
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2.  CaBBIERS    (I    30*)  —  DlSCBIUINATION    IN    Shifment    Chabqxs — Tebuinal 

Chaboes — Ptjbucation. 

Cuder  Act  to  Begulate  Commerce  (Act  Feb.  4,  1887,  c.  104,  |  6,  24  Stat 
880  [U.  S.  Comp.  St  1901,  p.  3156]),  as  amended  by  Act  June  29,  1906,  c. 
3501,  i  2,  34  Stat  684  (U.  S.  Comp.  St  Supp.  1911,  p.  1292),  providing  that 
terminal  charges  shall  be  stated  In  the  published  schedules,  a  shipper's 
charge  against  a  carrier  for  "spotting"  cars  on  the  shipper's  tracks  in  its 
own  yards  could  not  be  collected  as  a  terminal  charge,  vhere  It  had  never 
been  published  as  such. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  S  81;  Dec  Dig. 
8  30.»J 

3.  CaBBIXSS    ({    30*)  —  DiSCBIiaNATION    IS    Shipkbrt   Chaboks  —  "Tkbhinal 

Chaboks." 

As  used  in  the  Act  to  Begulate  Commerce  (Act  Feb.  4,  18S7,  c.  104,  $  6, 
24  Stat  380  [U.  S.  Comp.  St  1901,  p.  3156]),  as  amended  by  Act  June  29, 
1906^  c.  3591,  I  2,  84  Stat  584  (U.  S.  Comp.  St  Supp.  1911,  p.  1292),  pro- 
viding that  the  published  schedules  shall  state  separately  all  "terminal 
charges,"  the  words  quoted  mean  a  separate  rate  for  a  service  at  a  ter- 
minal, not  always  rendered  in  transportation  from  plactt  to  place,  for  a 
privilege  or  facility  not  furnished  to  all  shippers. 

(Ed.  Note. — ^Tor  other  cases,  see  Carriers,  Cent  Dig.  {  81;  Dec.  Dig. 
»30.»] 

4.  Cabbiebs  (I  32*)  —  DiscBiuiNATiON  IN  SinPUENT  Chaboes — "Connected 

WrrH." 

As  nsed  In  the  Act  to  Regulate  Commerce  (Act  Feb.  4.  1887,  c.  104,  |  16, 
24  Stat  384  [U.  S.  Comp.  St  1901,  p.  3165]),  as  amended  by  Act  June  29, 
1906,  c.  3591,  8  4,  34  Stat  589  (U.  S.  Comp.  St  Supp.  1911,  p.  1301),  pro- 
viding that  a  shipper  rendering  service  '"connected  with"  the  transporta- 
tion may  be  paid  therefor  by  the  carrier,  the  phrase  quoted  is  a  synonym 
of  "a  part  of  it";  it  does  not  mean  something  in  addition  to  transporta- 
tion that  touches  or  is  attached  to  transportation. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent  Dig.  {|  83-86 ;  Dec.  Dig. 
§32.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1434;  vol.  8, 
p.  7612.] 

5.  Bailboads  (J  216*) — ^Pbivate  Siding — Bioht  to  Discontinue. 

A  contract  under  which  a  private  siding  has  been  connected  with  the 
main  line  of  a  railroad,  no  time  being  fixed  for  its  continuance,  will  not  be 
permanently  enforced,  but  is  terminable  at  the  carrier's  election  when  the 
safety  or  the  welfare  of  the  public  demands. 

[Ed.  Note. — ^For  other  cases,  see  Railroads,  Cent  Die  S  713;  Dec.  Dig. 
I  216.*] 

tt.  Jddouxnt  (i  641*) — ^Decision  ot  Intebbtatx  Couiikbcb  GouiassioN — Con- 
clusiveness. 

Where  a  carrier  refused  to  comply  with  its  contract  to  pay  a  shipper 
20  cents  per  ton  for  "spotting"  cars  on  the  shipper's  tracks  In  its  own 
yard,  and  the  sliipper  filed  complaint  with  the  Interstate  Commerce  Com- 
mission under  Act  to  Regulate  Commerce  (Act  Feb.  4,  1887,  c.  104,  {  15, 
24  Stat  384  [IT.  S.  Comp.  St  1901,  p.  3165]),  as  amended  by  Act  June  29, 
1906.  c.  3591,  {  4,  34  Stat.  589  (U.  S.  Comp.  St  Supp.  1911,  p.  1301),  au- 
thorizing the  Commission  to  fix  charges  to  be  paid  by  a  carrier  for  serv- 
ices rendered,  which  complaint  the  carrier  answered,  the  Commission's 
decision  against  the  shipper,  not  having  been  reviewed  or  modified,  was 
oondnsive  in  a  subsequent  action  by  the  carrier  against  the  shipper 
wherein  the  shipper  set  up  a  counterclaim  for  services  In  "spotting''  cars. 

[K(l.  Note.— For  other  cases,  see  Judgment  Cent.  Dig.  |  1166 ;  Dec.  Dig. 
»  641.*] 
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Action  by  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany against  the  General  Electric  Company,  for  balance  due  for  freight 
Judgment  for  plaintiff. 

Lewis  E.  Carr,  of  Albany,  for  plaintiff. 

R.  D.  Moot,  of  Schenectady  (Adelbert  Moot,  of  Buffalo,  of  counsel), 
for  defendant 

VAN  KIRK,  J.  This  action  is  brought  to  recover  from  defendant 
a  balance  of  $618.53  due  for  freight  This  cause  of  action  is  admitted. 
The  defendant  sets  forth  a  counterclaim  to  recover  20  cents  per  ton 
under  a  contract  made  in  1894,  modified  in  1903,  by  which  it  was  in 
substance  agreed  that  the  plaintiff  should  pay  to  the  defendant  20  cents 
per  ton  upon  all  in  and  out  freight  (certain  commodities  excepted)  for 
services  rendered  by  it  in  "spotting"  cars  on  its  tracks  in  its  yards, 
which  services  defendant  claims  are  a  part  of  the  transportation  serv- 
ice covered  by  the  published  freight  rates.  The  sole  issue  is  upon  this 
counterclaim. 

There  is  no  dispute  as  to  the  facts  of  the  case.  The  facts  are  stated 
in  the  findings.  An  outline  of  these  facts  is  set  forth  in  General  Elec- 
tric Co.  V.  New  York  Central  &  Hudson  River  R.  R.  Co.,  14  Interst. 
Com.  Com'n  R.  239.  I  shall  make  but  a  brief  reference  to  the  facts. 
In  1886  the  business  now  belonging  to  the  defendant  was  moved  to 
Schenectady  and  used  about  eleven  acres  of  land  and  two  factory 
buildings.  For  a  time  thereafter  freights  less  than  car  load  lots  were 
delivered  at  the  plaintiff's  freight  house  and  carted  to  and  from  the 
defendant's  plant;  later  ferry  cars  were  used  for  such  freight.  The 
Delaware  &  Hudson  Company  had  a  switch  track  running  into  the 
yard  and  car  load  freights  were  delivered  over  this  track  to  the  two 
said  buildings.  Freights  coming  over  this  plaintiff's  line  were  deliv- 
ered through  the  Delaware  &  Hudson  Company.  In  1891  the  de- 
fendant purchased  a  switching  locomotive.  With  this  was  done  part 
of  the  work  in  moving  freight  in  and  out  without  compensation.  In 
1894  the  contract  on  which  this  counterclaim  is  based  was  made,  and 
the  parties  acted  thereunder  until  1906,  during  which  time  defendant 
moved  all  the  cars  in  its  yards  to  and  from  the  "storage  and  delivery 
tracks."  In  1900  this  defendant  purchased  other  locomotives,  and 
from  time  to  time  its  plant  has  been  extended  until  to-day  within  its 
fenced  yard  it  includes  about  150  acres  of  land  and  many  buildings, 
and  has  constructed  and  is  using  about  12  miles  of  standard  gauge 
track  and  7  miles  of  narrow  gauge  track.  These  tracks  make  a  net- 
work throughout  the  plant  and  yard,  and  over  them  the  defendant, 
not  only  transfers  materials  and  partly  manufactured  products  from 
shop  to  shop,  but  also  conveys  the  car  loads  of  in  and  out  freight  to 
and  from  the  storage  and  delivery  tracks.  The-  present  practice  is 
briefly  as  follows:  Within  the  yard  of  the  defendant  and  adjoining 
the  lands  and  tracks  of  the  plaintiff,  the  defendant  has  constructed 
and  owns  "storage  and  delivery  tracks,"  so  called.  The  plaintiff  makes 
up  in  its  yards  a  train  of  in-going  freight  and  delivers  this  train  upon 
those  storage  and  delivery  tracks.  It  also  takes  from  the  storage  and 
delivery  tracks  such  cars,  loaded  or  empty,  as  are  to  be  taken  out   The 
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defendant  company  receives  the  cars  upon  the  storage  and  delivery 
tracks,  breaks  the  seals  to  inspect  or  determine  the  character  of  the 
freight  contained  in  a  car,  marks  upon  the  cars  its  destination  in  the 
yard,  then  takes,  with  its  own  motors,  the  car  to  the  scales  for  weigh- 
ing, and  then  to  the  shop  or  platform  for  unloading.  Being  unloaded, 
the  car,  if  suitable  for  outgoing  freight,  is  placed  for  reloading,  or  to 
await  reloading.  Being  reloaded,  or  being  a  car  which  is  not  suited 
for  any  out-going  freight,  the  car  is  taken  again  to  the  scales,  weighed, 
and  returned  to  the  storage  and  delivery  tracks.  The  defendant  ckiims 
that  it  is  entitled  from  plaintiff  to  one  movement,  in  and  out  (to  the 
unloading  and  from  the  loading  platforms),  in  addition  to  the  placing 
of  the  cars  upon,  and  taking  them  from,  these  storage  and  delivery 
tracks ;  that  the  defendant  performs  this  movement  with  its  own  mo- 
tors, and  the  20  cents  per  ton  is  in  payment  for  that  service ;  that  the 
same  is  a  reasonable  charge  therefor.  It  urges  that  the  plaintiff  spots 
cars  for  other  patrons  and  that  it  is  entitled  to  have  cars  spotted  for 
it  (meaning  said  one  movement  in  and  out).  Under  the  contract  and 
for  such  service,  from  1894  to  1906,  the  plaintiff  has  paid  to  the  de- 
fendant many  thousands  of  dollars.  There  are  of  in  and  out  freight, 
at  the  present  time,  about  100  cars  per  day  each. 

In  or  about  1906  this  plaintiff  and  the  Delaware  &  Hudson  Company 
were  indicted  in  the  federal  courts  for  having  made  such  payments, 
which  it  was  alleged  were  unlawful  rebates.  At  each  of  the  two  or 
three  trials  of  the  indictments  the  juries  disagreed.  The  indictments 
are  now  dismissed.  The  defendant  has  continued  to  perform  the  serv- 
ices, but  since  the  indictment  the  plaintiff  has  refused  to  make  pay- 
ments under  the  said  contract  until  such  time  as  it  should  be  determined 
that  it  could  lawfully  do  so. 

The  contract  is  valid  between  the  parties  and  at  common  law.  Root 
V.  Long  Island  R.  R.  Co.,  114  N.  Y.  300,  21  N.  E.  403,  4  L.  R.  A.  331, 
11  Am.  St.  Rep.  643.  Whether  or  not  terminable  at  the  will  of  one 
party,  it  has  not  been  terminated,  and  the  plaintiff  is  apparently  ready 
to  perform,  provided  it  may  lawfully  do  so.  The  defendant  has  con- 
tinued to  perform  and  is  entitled  to  recover  on  its  counterclaim,  unless 
the  contract  is  in  violation  of  the  statute. 

[  1  ]  The  Act  to  Regulate  Commerce,  §  2,  is  as  follows : 

"That  U  any  common  carrier  subject  to  the  proTislons  of  this  act  shall,  di- 
rectly or  indirectly,  by  any  special  rate,  rebate,  draw-back,  or  other  device, 
charge,  demand,  collect  or  receive  from  any  person  or  persons  a  greater  or  less 
compensation  for  any  service  rendered,  or  to  be  rendered,  in  the  transporta- 
tion of  passengers  or  property,  subject  to  the  provisions  of  this  act,  than  it 
charges,  demands,  collects,  or  receives  from  any  other  person  or  persons  for 
doing  for  him  or  them  a  like  and  contemporaneous  service  in  the  transporta- 
tion of  a  like  kind  of  traffic  under  substantially  sluiilar  circumstances  and  con- 
ditions, such  common  carrier  shall  be  deemed  guilty  of  unjust  discrimination, 
which  Is  hereby  prohibited  and  declared  to  be  unlawful." 

"Sec  3.  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  pro- 
visions of  this  act  to  make  or  give  any  undue  or  unreasonable  preference  or 
advantage  to  any  particular  person,  company,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic,  in  any  respect  whatever,  or  to  subject 
any  particular  person,  company,  firm,  or  corporation,  or  locality,  or  any  par- 
ticular description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  dis- 
advantage  In  any  respect  whatsoever." 
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Again,  from  section  6 : 

"No  carrier,  trnless  otherwise  provided  by  tUs  act,  Shall  engage  or  partici- 
pate In  the  transportation  of  passengers  or  property,  as  defined  in  this  act, 
unless  the  rates,  fares,  and  charges  upon  which  the  same  are  transported  by 
said  carrier  have  been  filed  and  published  in  accordance  with  the  proyisions 
of  this  act ;  nor  shall,  any  carrier  charge  or  demand  or  collect  or  receive  a 
greater  or  less  or  different  comi)ensatlon  for  such  transportation  of  passen- 
gers or  property,  or  for  any  service  in  connection  therewith,  l)etween  the  points 
named  in  such  tariffs  than  the  rates,  fares,  and  charges  which  are  specified 
in  the  tariff  filed  and  in  effect  at  the  time;  nor  shall  any  carrier  refund  or 
remit  In  any  manner  or  by  any  device  any  portion  of  the  rates,  fares  and 
charges  so  specified,  nor  extend  to  any  shipper  or  person  any  privileges  or 
facilities  in  the  transportation  of  passengers  or  property,  except  such  as  are 
specified  In  such  tariffs ;  provided,  that  wherever  the  word  'carrier'  occurs  in 
this  act  it  shall  be  held  to  mean  'common  carrier.' " 

If  plaintiff,  by  or  under  said  contract,  (1)  demands  or  receives  a  less 
compensation  for  service  rendered  to  defendant  than  it  demands  or  re- 
ceives from  another  shipper  for  a  like  contemporaneous  service  in 
transporting  a  like  kind  of  traffic,  or  (2)  gives  to  defendant  any  undue 
preference  or  advantage,  or  (3)  subjects  another  shipper  to  any  undue 
prejudice  or  disadvantage,  or  (4)  transports  property  of  defendant 
without  having  published  the  rate  and  charge  therefor  in  accordance 
with  the  act,  or  (5)  demands  or  receives  a  less  or  different  compensation 
for  such  transportation  or  any  service  connected  therewith  than  is  cov- 
ered in  the  published  rate  or  charge,  or  (6)  in  any  manner  refunds  to 
defendant  any  portion  of  the  published  rate,  or  (7)  extends  to  defend- 
ant any  privilege  or  facility  in  transporting  property  not  specified  in 
its  published  tariffs  (unless  in  payment  for  a  service  rendered  connect- 
ed with  such  transportation,  or  an  instrumentality  furnished  therein 
by  defendant  [section  15]),  then  the  contract  offends  against  this  act 
and  is  illegal. 

The  "twenty  cents  per  ton"  paid  to  the  General  Electric  Company  has 
never  been  published  as  a  "terminal  charge,"  or  in  any  manner  ex- 
cept in  the  through  rate,  nor  has  the  privilege  or  fact  been  published 
in  any  tariff. 

[2,  3]  We  may  exclude  all  question  as  to  terminal  charges,  because 
no  charge  in  question  is  a  terminal  charge.  Section  6  of  the  Act  to 
Regulate  Commerce  contains  the  following: 

"The  schedules  printed  as  aforesaid  by  any  such  common  carrier  shall 
plainly  state  the  places  between  which  property  and  passengers  will  be  car- 
ried, and  shall  contain  the  classification  of  freight  In  force,  and  shall  also  state 
separately  all  terminal  charges,  storage  charges,  icing  charges,  and  all  other 
charges  which  the  Commission  may  require,  all  privileges  or  facilities  granted 
or  allowed  and  any  rules  or  regulations  which  in  anywise  change,  affect  or  de- 
termine any  part  of  the  aggregate  of  such  aforesaid  rates,  fares  and  charges, 
or  the  value  of  the  service  rendered  to  the  passenger,  shipper  or  consignee. 
Such  schedules  shall  be  printed  in  large  tyi)e  and  copies  for  the  use  of  the  pub- 
lic shall  be  kept  posted  In  two  public  and  conspicuous  places  in  every  depot, 
station  or  office  of  sncb  carrier  where  passengers  or  freight,  respectively,  are 
received  for  transportation,  in  such  form  that  they  shall  be  accessible  to  the 
public  and  can  be  conveniently  inspected.  The  provisions  of  this  section  shall 
apply  to  all  traffic,  transportation  and  fadUtles  defined  In  this  act." 

The  terminal  charge  is  a  separate  rate,  to  be  stated  "separately,"  for 
a  service  at  a  terminal,  not  always  rendered  in  transportation  from 


Digitized  by 


Google 


Sup.  Ct)      KBW  TOBK  GENT.  A  H.  R.  B.  (X>.  Y.  OENEBAL  B.  CO.        327 

place  to  place,  for  a  privilege  or  facility  not  furnished  to  all  shippers. 
If  the  charge  here  sought  to  be  collected  were  a  terminal  charge,  it 
could  not  be  collected  because  never  published  (Chicago  &  Alton  R.  R. 
Co.  V.  Kirby,  225  U.  S.  155, 165,  32  Sup.  Ct.  648,  56  L.  Ed.  1033),  and 
the  shipper  is  as  positively  prohibited  from  receiving  as  the  carrier 
is  from  paying  it.    In  said  section  6  is  the  following : 

"And  It  shall  be  nnlawful  for  any  person,  persons  or  corporation  to  offer, 
grant,  or  give,  or  to  solicit,  accept  or  receive  any  rebate,  concession  or  discrim- 
ination In  respect  to  thie  transxtortatlon  of  any  property  in  interstate  or  foreign 
commerce  by  any  common  carrier  subject  to  said  Act  to  Regulate  Ciommerce 
and  the  acts  amendatory  thereof,  whereby  any  such  property  shall  by  any  de- 
vice whatever  be  transported  at  a  less  rate  than  that  named  in  the  tariffs  pub- 
lished and  filed  by  such  carrier,  as  is  required  by  said  Act  to  Begulate  Com- 
merce and  the  acts  amendatory  thereof  or  whereby  any  other  advantage  is 
given  or  discrimination  la  practiced." 
• 
[4]  The  20  cents  per  ton  sought  to  be  recovered  is  a  part  of  the 
published  through  rate  paid  for  the  transportation  service.  I  under- 
stand that  the  defendant  urges  that  the  wording  of  section  15,  "If  the 
owner  of  property  transported  under  this  act  directly  or  indirectly  ren- 
ders any  service  connected  with  such  transportation  or  furnishes  any 
instrumentality  used  therein,"  etc.,  includes  this  service  in  question; 
that  the  service  for  which  the  owner  may  receive  compensation  from 
the  carrier  under  this  provision  need  not  be  a  part  of  the  transporta- 
tion itself,  but  only  connected  with  it.  I  conclude,  however,  that  the 
expression  "connected  with"  is  a  synonym  of  "a  part  of" ;  it  does  not 
mean  something,  in  addition  to  transportation,  that  touches,  or  is  at- 
tached to,  transportation.  A  common  carrier  of  property  cannot  in- 
clude in  its  charge  for  transportation  an  item  which  is  not  a  part  of 
transportation,  and  it  was  not  intended  by  said  provision  to  require  the 
carrier  to  pay  for  a  service  which  it  was  not  bound  as  a  carrier  of  prop- 
erty to  render  and  for  which  it  could  not  charge.  The  railroad  com- 
pany owns  a  right  of  way,  but  it  is  held  under  a  duty  to  transport  for 
hire,  to  serve  the  public.  It  is  a  highway  dedicated  to  a  public  use  and 
may  be  acquired  by  condemnation.  The  carrier  may  charge  for  the 
services  it  renders  over  its  right  of  way  within  the  purposes  of  its  fran- 
chise; that  is,  for  transportation.  Int.  Com.  Comm.  v.  D.,  etc.,  R. 
Co.,  167  U.  S.  643,  644,  646,  17  Sup.  Ct.  986,  42  L.  Ed.  306.  Also  un- 
der the  act  it  may  make  such  charges  only  as  are  contained  in  its  pub- 
lished tariffs.  Unless,  therefore,  the  20  cents  per  ton  has  been  paid  to 
plaintiff  as  a  part  of  the  through  published  rate,  it  cannot  be  repaid 
without  violating  the  provisions  of  this  act,  the  great  purpose  of  which 
"was  to  secure  equality  of  rates  as  to  all  and  to  destroy  favoritism; 
these  last  being  accomplished  by  requiring  the  publication  of  tariffs  and 
by  prohibiting  secret  departures  from  such  tariffs,  and  forbidding  re- 
bates, preferences  and  all  other  forms  of  undue  discrimination."  New 
York,  New  Haven  R.  R.  v.  Int.  Ccmi.  Comm.,  200  U.  S.  361, 391, 392, 26 
Sup.  Ct  272,  277  (50  L.  Ed.  515).  I  not  only  find  nothing  in  section  1  to 
induce  a  different  conclusion,  but  much  to  uphold  it.  After  this  section 
states,  among  other  things,  that  the  term  "railroad"  includes  all  the  road 
in  tisc  by  any  corporation  operating  a  railroad,  whether  owned  or  oper- 
ated under  a  contract,  agreement,  or  lease,  and  shall  also  include  all 
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switches,  spurs,  tracks,  and  terminal  facilities  of  every  kind  used  or 
necessary  in  the  transportation  of  the  person  or  property  designated, 
and  that  the  term  "transportation"  shall  include  cars  and  other  vehi- 
cles and  all  instrumentalities  and  facilities  for  shipment  or  carriage  ir- 
respective of  ownership  or  of  any  contract,  express  or  implied,  for  the 
use  thereof,  and  all  services  in  connection  with  the  receipt,  delivery,  ele- 
vation, and  transfer  in  transit,  etc.,  it  adds : 

"And  It  shall  be  tbe  duty  of  every  carrier,  subject  to  tbe  proTlsidns  of  tbis 
act,  to  provide  and  fnmish  snch  transportation  upon  reasonable  request  there- 
for and  to  establish  through  rates  and  Just  and  reasonable  rates  applicable 
thereto." 

As  broad  as  these  terms  seem  to  be,  they  are  limited  in  their  appli- 
cation to  the  common  carrier  and  to  those  things  within  the  power  of 
the  common  carrier  to  provide  and  furnish ;  they  are  limited  therefore 
to  the  common  carrier's  property  (either  owned  by  it  or  operated  un- 
der a  contract  or  lease)  and  its  use.  The  "switches,  spurs,  tracks,  and 
terminal  facilities"  must  be  upon  its  lands  and  do  not  include  a  private 
siding.  The  railroad,  the  carrier,  cannot  provide  a  private  siding;  it 
cannot  procure  one  by  condemnation,  and  it  is  not  required  to,  by  fed- 
eral or  state  statute,  nor  can  it  provide  and  furnish  services  upon  a  pri- 
vate siding.  The  private  siding  and  its  use  are  entirely  within  the  con- 
trol of  the  private  owner.  The  statute  will  not  be  construed  to  require 
a  carrier  to  do  that  which  it  cannot  do  against  the  wish  of  the  owner. 
By  simple  declaration  the  statute  cannot  give  to  the  carrier  private 
property  or  its  use.  The  conclusion  follows  that  transportation  must 
be  provided  and  furnished  upon  the  property  held  by  it  for  a  public 
use  or  owned  or  operated  by  the  carrier.  For  these  and  other  reasons 
stated  hereafter  I  cannot  accept  the  argument  of  the  defendant  briefly 
stated  as  follows :  Transportation  includes  delivery  at'  an  unloading 
point,  as  well  as  unloading.  The  tmloading  point  must  be  the  place 
where  there  are  facilities  for  unloading.  The  only  place  where  there 
are  such  facilities  is  at  the  platform  where  hoists  and  derricks  furnished 
by  defendant  are  available.  That  place  is  in  its  property,  at  its  several 
buildings ;  and  the  defendant  concludes  that  transportation  by  plaintiff 
includes  delivery  of  cars  at  the  several  unloading  points  on  plaintiff's 
property. 

We  may  therefore  consider  that  the  20  cents  per  ton  is  a  payment 
back  or  rebate  from  the  regular  rate,  and  consequently,  unless  a  reason- 
able charge  for  a  part  of  the  service  rendered  or  an  instrumentality,  is 
in  violation  of  said  act.  The  charge  here  is  not  for  the  use  of  an  instru- 
mentality furnished  by  the  defendant.  I  find  that  the  20  cents  per  ton 
is  a  reasonable  charge  for  the  work  done  and  for  which  payment  is 
claimed.  The  vital  question,  therefore,  is  whether  or  not  this  serv- 
ice is  a  part  of  the  regular  transportation  service  covered  by  the  law- 
ful, published  freight  rate.  Is  it  a  part  of  the  service  which  the  plain- 
tiff is  obliged  to  render  as  a  common  carrier  of  in  and  out  freight?  Is 
it  service  before  delivery  to  the  consignee  and  after  acceptance  from 
the  consignor  ?  If  it  is,  the  defendant's  claim  is  lawful ;  if  it  is  not,  it 
is  unlawful.  Int.  Com.  Comm.  v.  Diffenbaugh,  222  U.  S.  42,  32  Sup. 
Ct.  22,  56  L.  Ed.  83.    In  order  to  answer  this  question,  it  is  necessary 
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to  determine  where  transportation  begins  and  ends,  where  the  deliv- 
ering and  receiving  point  is ;  in  this  case  particularly  whether  or  not 
transportation  includes  service  over  the  defendant's  private  siding  in 
its  yard,  beyond  the  storage  and  delivery  tracks. 

When  transportation  was  by  stagecoach,  the  place  of  delivery  was 
to  the  consignee  at  a  residence  or  business  place  reached  by  a  street  or 
highway.  When  by  water,  it  was  at  a  dock  or  wharf  on  navigable  wa- 
ters. Now  that  it  is  by  rail,  it  must  be  a  point  reached  by  rail ;  and,  as 
the  rate  paid  for  water  transportation  did  not  include  the  transporta- 
tion beyond  the  dock  or  wharf,  so  the  rate  for  railroad  transportation 
cannot  include  transportation  beyond  a  point  reached  by  a  railroad.  I. 
C.  C.  y.  D.,  etc.,  R.  Co.,  167  U.  S.  643,  644,  646,  17  Sup.  Ct.  986,  42  L. 
Ed.  306.  At  common  law  the  rule  generally  was  that  delivery  be  made 
directly  to  the  consignee,  but  the  facility  or  mode  of  transportation  has 
ever  determined  the  place  of  delivery  with  some  exactness.  Within  the 
limit  of  tracks  the  railroad  has  voluntarily  accommodated  to  the  extent 
it  could,  and  from  the  completed  delivery  at  its  own  freight  house,  or 
a  convenient  place  in  its  yard,  or  upon  the  tracks  of  another,  it  has 
placed  cars  on  private  side  tracks  at  the  consignee's  mill  or  platform. 
Such  service  could  not  be  compelled  at  common  law,  though  permissi- 
ble.   Jones  v.  N.  N.  &  M.  V.  Co.,  65  Fed.  736,  13  C.  C.  A.  95. 

[5]  A  contract,  under  which  a  private  siding  had  been  connected,  no 
time  being  fixed  for  its  continuance,  will  not  be  permanently  enforced, 
but  is  terminable  at  the  carrier's  election,  when  the  safety  or  welfare 
of  the  public  demands.  Texas  &  Pacific  R.  R.  Co.  v.  Marshall,  136  U. 
S.  393,  10  Sup.  Ct.  846,  34  L.  Ed.  385;  Jones  v.  N.  N.  &  M.  V.  Co., 
supra,  65  Ted.  741,  13  C.  C.  A.  95.  This  rule  is  in  harmony  with  the 
statute.  The  private  siding  is  a  siding  on  private  lands  outside  the 
common  carrier's  property.  The  shipper  cannot  compel  the  common 
carrier  to  make  and  maintain  a  private  siding,  though  switch  connection 
with  a  constructed  private  siding  may  be  compelled.  The  Act  to  Reg- 
ulate Commerce,  §  1,  provides :  Any  common  carrier  "shall  construct, 
maintain  and  operate  upon  reasonable  terms  a  switch  connection  with 
any  such  *  *  *  private  side  track  which  may  be  constructed  to  con- 
nect with  its  railroad,  where  such  connection  is  reasonably  practicable," 
etc.    The  Public  Service  Commissions  Law,  §  27,  provides : 

"A  railroad  corporation,  upon  the  application  of  any  shipper  tendering  traf- 
fic for  transportation,  shall  construct,  maintain  and  operate  upon  reasona- 
ble terms  a  switch  connection  *  ♦  •  within  a  private  side  track  owned, 
operated  or  controlled  by  such  shipper;  and  shall,  upon  the  application  of 
any  shipper,  provide  upon  its  own  property  a  side  track  and  switch  connec- 
tion with  its  line  of  road,  whenever  such  side  track  and  switch  connection  In 
reasonably  practicable,  can  be  put  in  with  safety  and  the  business  thereon  is 
sufficient  to  jnstlfy  the  same."    Laws  1907,  c.  429. 

The  meaning  of  these  two  sections  is  substantially  the  same.  There 
is  no  requirement  that  the  common  carrier  shall  carry  freight  over  the 
private  siding,  nor  any  requirement  that  it  shall  construct  any  part  of 
the  track  oft  its  own  lands.  In  the  state  statute  the  carrier  is  required 
to  construct  and  operate  a  switch  and  a  side  track  upon  its  own  lands 
to  connect  with  a  private  side  track  owned,  operated,  or  controlled  by 
said  shipper.    It  seems  to  me  there  can  be  no  inference  from  this  that 
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the  common  carrier  is  required  to  convey  freight  over  the  private  side 
track  any  more  than  it  is  required  to  carry  freight  over  another  com- 
mon carrier's  line  with  which  it  is  compelled  to  make  connection,  but 
the  inference  is  that  it  must  receive  freight  from  the  private  side  track 
and  deliver  freight  to  it  and  upon  it.  The  private  siding,  off  the  carri- 
er's property,  is  not  a  part  of  the  main  line,  nor  the  property  of  the  car- 
rier. It  may  be  a  convenience  for  the  carrier  in  its  service  to  other 
shippers ;  it  may  save  the  carrier  expense  for  larger  yards  or  addition- 
al tracks  therein,  or  in  simplifying  its  switching.  But  none  of  these 
considerations  affect  the  question  here.  That  it  is  voluntarily  done 
from  prudence  does  not  render  it  enforceable  as  a  right  and  may  be 
prejudicial  to  others ;  that  is,  directly  in  conflict  with  the  statute.  It 
is  a  safe  rule  (and  I  find  no  decision  to  the  contrary)  to  hold  transpor- 
tation begins  and  ends  where  the  carrier's,  or  connecting  carrier's,  line 
begins  and  ends.  So  far  as  an  enforceable  right  exists  under  a  freight 
rate,  why  should  not  the  right  begin  and  end  at  the  line  or  on  the  prop- 
erty of  the  carrier  ?  Such  rule  has  many  advantages.  It  is  definite ;  it 
avoids  temptation  to,  and  facility  for,  preferences  and  favoritism ;  un- 
der it  all  rates  for  one  class  of  freight  would  be  practically  uniform  for 
the  same  locality  or  rate  "zone" ;  and  it  is  consistent  with  the  strict  re- 
sponsibility resting  upon  carriers  to  safely  transport  and  deliver.  Ter- 
minal, or  extra,  charges  may  perhaps  be  made  and  published  for  val- 
uable services  over  a  private  side  track,  but  every  shipper  from  Sche- 
nectady, or  from  the  zone  in  which  a  Schenectady  rate  prevails,  would 
be  upon  the  same  footing  for  a  shipment  in  and  out  of  that  zone,  as 
far  as  the  carrier  is  concerned.  To  require  a  carrier  to  spot  cars  off 
its  own  tracks  and  on  private  sidings  must  often  result  in  unequal  rates 
and  privileges,  or  at  least  be  a  constant  temptation  thereto.  I  know  of 
no  reason  why  a  shipper,  who  has  a  private  siding,  should  be  deprived 
of  this  advantage.  The  law  does  not  attempt  to  equalize  location,  op- 
portunity, or  foresight.  He  may  have  his  car  freight  delivered  and 
received  on  that  side  track,  which  necessarily  means  that  the  carrier 
may  be  permitted  to  convey  the  cars  some  distance  on  or  over  the  side 
track.  But,  because  the  carrier  is  permitted,  in  one  movement,  to  con- 
vey the  cars  500  feet  on  a  private  siding,  it  is  not  to  be  concluded  that 
it  must  convey  them  ten  miles  on  such  siding.  There  must  be  a  line 
drawn,  and,  under  the  statute,  that  line  is  "undue  and  unreasonable 
advantage,"  "equality  of  rates  as  to  all."  Where  the  movement  is  so 
short,  or  the  service  is  of  so  little  cost,  that  it  does  not  add  an  appre- 
ciable amount  to  the  cost  of  transportation,  as  furnished  to  all  shippers 
under  the  published  rate  charged  to  all  shippers,  it  may  be  performed, 
otherwise  it  may  not  be. 

So  if,  as  claimed,  Schenectady  rates  now  include  something  in  addi- 
tion to  the  proper  charge  for  transportation  to  a  Schenectady  point,  be- 
cause the  carrier  in  some  cases  does  work  in  the  shipper's  yard,  that 
"something  in  addition"  should  be  cut  from  the  said  rate  rather  than 
paid  back  to  the  shipper.  The  plaintiff  is  not  justified  in  putting  into 
its  published  through  Schenectady  rate  an  item  for  service  to  defend- 
ant in  defendant's  yard.  If  it  may  lawfully  charge  (the  charge  being 
in  its  published  tariff)  defendant  for  such  service,  and  if  defendant 
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may  pay  for  it,  it  cannot  add  to  the  charge  to  shippers  generally  some- 
thing for  service  to  this  defendant.  'Hie  general  freight  rate  from 
point  to  point  may  not  include  an  element  for  spotting  (where  it  oc- 
casions appreciable  expense),  as  such  actually  results  in  an  unjust 
charge  to  those  for  whom  spotting  is  not  done.  If  the  plaintiff's  rate 
charged  to  defendant  is  20  cents  per  ton  more  than  the  just  rate  to 
and  from  a  Schenectady  point,  because  it  covers  spotting,  that  20  cents 
should  be  cut  from  the  rate.  The  antirebate  law  can  be  better  en- 
forced if  no  such  contract  as  here  in  question  be  allowed,  except  where 
the  shipper  does  work  or  furnishes  instrumentalities  on  the  carrier's 
lines  and  property,  and  when  it  separately  states  the  charge  in  its  pub- 
lished tariffs.  When  this  plaintiff  has  delivered  cars  on  defendant's 
storage  and  delivery  tracks  in  defendant's  yard,  it  has  made  delivery 
off  its  own  line  in  the  Schenectady  zone  at  a  place  convenient  to  defend- 
ant and  selected  by  it.  If  it  then  pays  20  cents  per  ton  to  the  defendant 
for  a  service  in  transporting  beyond  that  place,  it  has  realized  20  cents 
per  ton  less  than  it  realizes  from  any  other  shipper  in  said  zone,  who 
receives  his  own  freight  at  the  freight  house  or  yard  or  on  a  siding  on 
plaintiff's  lines  used  by  shippers,  and  defendant  has  been  given  a  pref- 
erence. This  is  forbidden.  Wight  v.  U.  S.,  167  U.  S.  512,  517,  17 
Sup.  Ct.  822,  42  L.  Ed.  258.  Plaintiff  must  treat  all  shippers  alike  (Ar- 
mour Packing  Co.  v.  United  States,  209  U.  S.  72,  28  Sup.  Ct.  428,  52 
L.  Ed.  681,  cited  in  Chicago  &  Alton  R.  Co.  v.  Kirby,  225  U.  S.  165, 
32  Sup.  Ct.  648,  56  L.  Ed.  1033) ;  it  must  charge  the  same  rate  to  all 
and  that  the  published  rate  (Id.).  I  find  that  the  delivery  on  the  stor- 
age tracks  is  a  delivery  to  defendant ;  that  the  transportation  begins  and 
ends  there ;  that  plaintiff's  published  tariffs  include  no  charge  for  serv- 
ice upon  a  "private  siding" ;  that  no  transportation  on  a  private  siding 
further  than  to  make  clearance  can  be  required  from  the  carrier,  though 
it  may  move  cars  thereon  where  the  cost  of  such  movement  does  not 
add  appreciably  to  the  cost  of  transportation  as  furnished  to  all  ship- 
pers ;  that  to  perform  the  service  here  demanded  by  defendant,  under 
the  conditions  disclosed  in  defendant's  yard,  would  add  substantially 
to  the  cost  of  transporting  defendant's  freight.  The  contract  is  ille- 
gd.  This  in  substance  is  the  holding  of  the  Interstate  Commerce  Com- 
mission (14  Interst.  Com.  Com'n  R.  361),  and  which  it  has  never  mod- 
ified. Reference  will  now  be  made  to  some  of  the  decisions  most 
strongly  urged  by  defendant. 

In  Int.  Com.  Comm.  v.  Diffenbaugh,  222  U.  S.  42, 32  Sup.  Ct.  22,  56 
L.  Ed.  83,  the  decision  is  confined  to  "grain  in  transit"  from  one  car- 
rier to  another  and  to  grain  that  had  been  "treated,  weighed,  inspected, 
or  mixed,"  and  it  was  held  that  payment  for  elevation  and  transferring 
of  such  grain  so  in  transit  may  be  allowed,  even  though  the  owner  of 
the  grain  owned  the  elevator  and  reaped  an  advantage  from  the  oppor- 
tunity to  treat,  clean,  clip,  and  mix  the  grain  during  devation.  The  law 
does  not  attempt  to  equalize  fortune  and  opportunity. 

"If  the  carrier  receives  servlcea  from  the  owner  of  property  tran^torted, 
or  uses  instnunentalltles  furnished  by  the  latter,  he  shall  pay  for  them." 

There  is  nothing  to  prevent  a  carrier  from  hiring  an  instrumentality 
used  m  transportation,  if  he  does  not  own  such.    This  case  leaves  the 
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question  as  to  where  transportation  ends  and  where  delivery  is  made 
entirely  open.  The  decision  specifically  does  not  cover  grain  which 
"did  not  go  on."  222  U  S.  48,  32  Sup.  Ct.  22,  56  L.  Ed.  83,  and  dis- 
senting opinion  of  Mr.  Justice  McKenna,  concurred  in  by  Mr.  Justice 
Hughes,  222  U.  S.  SO,  32  Sup.  Ct.  22,  56  L.  Ed.  83. 

Authorities  are  cited  to  show  that  the  carrier's  contract  covers  the 
loading  and  unloading  of  freight.  It  has  long  been  the  rule  that  it  was 
the  carrier's  duty  to  load  and  unload  many  kinds  of  freight.  In  Lon- 
don &  L.  F.  I.  Co.  V.  Rome,  W.  &  O.  R.  R.  Co.,  144  N.  Y.  200,  205,  39- 
N.  E.  79  (43  Am.  St.  Rep.  752),  the  court  said: 

"There  is  no  doubt  that  it  ia  the  duty,  generally,  of  a  railroad  company  t» 
load  the  freight  delivered  to  it  for  transportation  into  its  cars.  •  •  •  But 
we  know  from  our  own  observation  that  as  to  hay,  lumber,  sawlogs,  live  ani- 
mals and  other  bulky  freight,  the  shipper  usually  loads  the  freight  into  the- 
cars." 

But  this  rule  of  duty  is  not  made  applicable  to  a  case  where  the  cars 
are  not  to  be  loaded  or  unloaded  at  the  station  or  upon  the  lands  and 
tracks  of  the  common  carrier.  It  is  nowhere  held  that,  where  cars  are 
delivered  upon  a  private  siding,  off  the  lands  of  the  common  carrier^ 
the  carrier  must  follow  the  car  and  unload  it. 

Authorities  are  also  cited  to  establish  that  the  carrier's  contract  in- 
cludes, not  only  conveying  the  property,  but  its  delivery  to  the  consignee^ 
I  think  this  proposition  will  not  be  disputed.  But  there  always  remains 
the  question:  Where  is  the  delivery  to  be  made?  In  some  cases  deliv- 
ery is  made  properly  at  the  carrier's  station  or  warehouse.  In  other 
cases  it  is  made  properly  at  the  yard  or  upon  a  side  track  upon  the  lands 
of  the  carrier  at  a  place  convenient  to  the  consignee  for  unloading.  In 
no  case  has  the  carrier's  contract  made  by  a  railroad  company  been  held 
to  include  a  delivery  beyond  its  lines  further  than  on  the  line  of  a  con- 
necting carrier,  or  upon  a  private  side  track.  If  this  defendant  had  no- 
side  track,  undoubtedly  delivery  of  its  car  load  freight  would  be  com- 
plete when  the  plaintiff  had  delivered  its  cars  at  a  place  as  convenient 
as  possible  in  the  yards  or  upon  the  side  track  upon  the  plaintiff's  prop- 
erty, had  notified  the  defendant  of  the  arrival  and  placing  of  the  car, 
and  defendant  had  had  a  reasonable  time  in  working  hours  to  remove 
the  same.  The  fact  that  the  defendant  company  has  a  private  siding, 
which  it  owns  and  controls,  in  its  own  yards,  and  the  statute  above 
quoted,  do  not  change  the  place  of  delivery  further  than  to  fix  the  de- 
livery point  upon  the  private  side  track  off  the  defendant's  right  of 
way.  The  movement  to  the  defendant's  storage  and  delivery  tracks  is 
the  substantial  equivalent  of  the  "one  movement"  in  "spotting"  on  or- 
dinary sidetracks. 

Cases  are  cited  holding  that  a  general  custom  forms  the  law  of  con- 
tracts, though  at  variance  with  their  terms,  and  reference  is  then  made 
to  the  evidence,  which  shows  that  the  custom  of  spotting  cars  is  very 
common,  practically  universal.  But  custom  cannot  modify  a  statute  or 
its  plain  meaning.  One  plain  purpose  of  the  statute  was  to  prevent 
discrimination  by  rendering  a  voluntary  service  without  compensation 
to  one  shipper  and  not  to  all. 

I  have  examined  many  of  the  opinions  of  the  Interstate  Commerce 
Commission.    One  of  its  decisions  (Merchants'  C.  P.  &  S.  Co.  v.  I.  C. 
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R.  R.  Co.,  17  Interst..  Com.  Com'n  R.  98)  is  strongly  urged  by  the  de- 
fendant. It  seems  to  me  the  facts  in  that  case  distinguish  it  from  the 
case  at  bar.  At  Memphis,  for  more  than  25  years,  it  has  been  customa- 
ry for  the  railroad  companies  to  give  rates  upon  "flat  cotton" ;  and  the 
railroad  company  has  undertaken  to  compress  all  cotton  shipped.  The 
warehouses  are  some  distance  from  the  railroad  track,  and  it  has  been 
also  the  custom  for  the  railroad  company  to  pay  the  cost  of  draying. 
The  published  tariffs  have  shown  that  the  charges  for  these  two  ele- 
ments are  included  in  the  published  freight  rate  to  and  from  Memphis, 
although  the  particular  amount  charged  for  each  of  such  services  is 
not  published  separately.  At  South  Memphis,  the  Memphis  Warehouse 
Company  provides  tracks  leading  from  the  railroad  yards  to  compress 
plants  and  to  the  warehouses  of  cotton  dealers  for  switching  and  con- 
veying cars  of  cotton  from  the  railroad  storage  tracks  to  the  compress 
plants  and  the  warehouses.  The  railroad  company  pays  the  warehouse 
company  10  cents  per  bale  for  this  service  and  50  cents  for  compress- 
ing. These  charges  are  also  included  in  the  published  tariffs.  The 
complaint  in  the  case  was  against  the  allowances  to  the  warehouse 
company  for  compressing  and  for  switching  and  transferring  to  the 
warehouses  of  the  consignees.  The  published  rate  is  a  special  rate  for 
cotton.  It  is  alike  for  all  dealers  and  for  all  shippers.  In  each  case  the 
published  tariff  covers  the  allowance  made ;  and,  whether  or  not  it  is 
strictly  a  service  within  transportation,  it  is  a  service  covered  by  the 
freight  rate  published  and  charged,  of  which  every  shipper  has  notice. 
The  pajTnent  of  the  allowance  therefor  causes  no  discrimination  and 
gives  no  undue  or  unreasonable  preference  or  advantage  to  any  particu- 
lar person.  The  practice  does  not  oifend  against  either  section  2  or  sec- 
tion 3  of  the  Act  to  Regulate  Commerce.  If  the  holding  is  based  on  a 
principle  in  conflict  with  that  stated  in  the  General  Electric  Case,  I 
think  that  the  former  is  the  better  decision.  I  do  not  understand  that 
the  General  Electric  Case  turned  on  whether  or  not  the  allowance  goes 
to  "die  owner."  The  shipper  is  usually  the  owner,  and  the  allowance  is 
by  statute  available  to  the  shipper  only. 

The  letter  of  March  24,  1894,  indicates  that  the  allowance  was  not 
looked  upon  as  a  payment  for  a  service  to  be  rendered  or  an  instru- 
mentality to  be  furnished  in  transportation,  but  as  a  concession  because, 
under  the  arrangement,  plaintiff  would  be  relieved  of  considerable  ex- 
pense and  labor.  The  letter  states  a  reason  why  the  arrangement  was 
for  the  benefit  of  the  parties,  but  it  does  not  indicate  (as  perhaps  it 
naturally  would  not,  since  the  statute  was  later  passed)  that  the  par- 
ties intended  to  provide  for  payment  of  only  that  part  of  a  transporta- 
tion service  which  the  defendant  contemplated  rendering. 

[I]  The  plaintiff  maintains  that  this  matter  has  once  been  deter- 
mined by  the  Interstate  Commerce  Commission,  and  that  that  deter- 
mination is  conclusive  upon  the  claim  in  question.  In  1906,  after  the 
plaintiff  had  ceased  to  make  payments  under  the  contract  of  1894,  the 
Act  to  Regulate  Commerce  was  amended  and  contains  the  following  in 
section  15 : 

"If  the  owner  of  property  transported  under  this  act  directly  or  Indirectly 
renders  any  service  connected  with  such  transportation,  or  furnishes  any  In- 
stmmentallty  used  therein,  the  charge  and  allowance  therefor  shall  be  ao 
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more  tban  is  Just  and  reasonable,  and  the  Commission  may,  after  a  hearing  on 
a  complaint,  •  •  •  determine  what  Is  a  reasonable  charge  as  the  maxi- 
mnm  to  be  paid  by  the  carrier  or  carriers  for  the  service  so  rendered  or  for 
the  osa  of  Uie  instrumentality  so  furnished,  and  fix  the  same  by  appropriate 
order,  which  order  shall  have  'the  same  force  and  effect  and  be  enforced  In 
Uke  manner  as  the  orders  above  provided  for  In  CUs  section." 

This  defendant  filed  its  complaint  with  the  Interstate  Commerce 
Commission  under  tHat  section,  and  this  plaintiff  came  in  and  answered. 
Upon  the  same  facts  as  appear  in  this  case  at  bar,  the  Commission 
made  its  decision  and  entered  an  order  dismissing  the  complaint.  This 
order  does  not  recite  the  grounds  on  which  the  complaint  was  dismiss- 
ed, but  those  grounds  are  disclosed  in  the  opinion  (14  Interst.  Com. 
Com'n  R.  238).    On  page  242  of  14  Interst.  Com.  Com'n  R.  it  says: 

"The  real  question  before  us  is  whether  the  complainant,  under  the  amended 
Act  to  Regulate  Commerce,  may  lawfully  make  any  charge  and  demand  any 
compensation  from  the  defendants  upon  the  facts  shown  of  record.  Is  the 
service  performed  by  it  a  carrier's  service?  Is  it  a  part  of  the  transportation 
undertaken  by  the  carrier?" 
• 

On  page  245  of  14  Interst.  Com.  Com'n  R. : 

"In  our  judgment  the  complainant  does  nothing  within  its  plant  which  it 
can  lawfully  call  upon  the  defendants  to  do  for  it  and  therefore  nothing  for 
which  it  may  lawfully  demand  compensation." 

The  opinion  is  filed  with  the  order. 

Under  this  section  of  the  statute  the  Commission  is  given  authority 
to  pass  upon  two  questions :  (1)  If  (whether  or  not)  the  owner  of  prop- 
erty transported  under  this  act  directly  or  indirectly  renders  any  serv- 
ice connected  .with  such  transportation  or  furnishes  any  instrumentality 
used  therein ;  and  (2)  what  is  the  reasonable  charge  therefor  ?  By  act 
of  Congress  the  Interstate  Commerce  Commission  was  given  authority 
to  determine  these  two  questions.  It  was  therefore  a  court  or  tribunal 
of  competent  jurisdiction.  The  parties  were  the  same  as  the  parties 
herein.  The  well-settled  general  rule  of  estoppel  is  that  the  estoppel 
in  a  former  judgment  extends  to  every  material  matter  within  the  issues 
which  was  expressly  litigated  and  determined,  and  also  to  those  matters 
which,  although  not  expressly  determined,  are  comprehended  and  in- 
volved in  the  thing  expressly  stated  and  decided,  whether  they  were  or 
were  not  actually  litigated  or  considered.  It  is  not  necessary  to  the  con- 
clusiveness of  a  former  judgment  that  issue  should  have  been  taken 
upon  the  precise  point  controverted  in  the  second  action.  Whatever 
is  necesarily  implied  in  the  former  decision  is,  for  the  purpose  of  the 
estoppel,  deemed  to  have  been  actually  decided.  Thorn  v.  De  Breteuil, 
179  N.  Y.  82,  71  N.  E.  470.  The  Commission  did  determine  that  the 
service,  for  which  claim  is  made  here,  was  not  a  transportation  service. 
There  has  been  no  review  or  modification  in  any  form  of  the  said  deci- 
sion of  the  Interstate  Commerce  Commission.  In  People  ex  rel.  Lough- 
ran  V.  Railroad  Com'rs,  158  N.  Y.  428,  S3  N.  E.  165,  the  court  said,  in 
speaking  of  a  decision  by  the  Railroad  Commission : 

"In  consenting  to  the  discontinuance  of  the  station  in  question,  we  thlnli 
the  Board  of  Railroad  Commissioners  acted  Judicially.  As  was  said  in  People 
V.  N.  Y.,  L.  E.  4  W.  R.  R.  Co.,  104  N.  T.  58,  65,  9  N.  E.  856,  859  (58  Am.  Rep. 
484):  'By  creating,  the  statute  recognizes  the  necessity  for,  such  a  tribunal  to 


Digitized  by 


Google 


Sup.  Ct.)      NEW  TOBK  CENT.  <b  H.  B.  B.  CO.  V.  GENEBAL  E.  OO.        335 

adjust  conflicting  interests  and  controveisleB  between  the  people  and  the  cor- 
poration. It  has  clothed  it  with  Judicial  powers  to  hear  and  determine,  upon 
notice,  questions  arising  between  these  parties.'  The  action  of  the  board 
clearly  was  not  legislative.  •  •  •  People  ex  reL  Harris  v.  Commissioners, 
149  N.  T.  26  [43  N.  E.  418].  It  was,  however,  Judicial,  because  the  law  im- 
plied^ required  them  to  decide  a  question  of  fact  and  to  exercise  their  Judg- 
ment upon  evidence  in  determining  whether  the  consent  should  be  given  or 
not" 

"Where  a  matter  has  been  submitted  to  an  authorized  Judicial  tribunal,  its 
decision  is  final  between  the  parties  untU  it  has  been  reversed,  set  aside,  or 
rejected ;  and  the  rule  of  res  edjudlcata  applies  to  all  Judicial  determinations, 
whether  made  in  actions,  or  in  summary  or  special  proceedings,  or  by  Judicial 
officers  in  matters  properly  submitted  for  their  determination."  People  ex  rel. 
McCabe  t.  Matthies,  179  N.  X.  242,  248,  72  N.  E.  103,  104. 

In  that  opinion  (179  N.  Y.  250,  72  N.  E.  105),  the  court  says: 

"It  was  Its  [the  town  board's]  duty  to  determine  the  legality  of  the  claim 
and  whether  it  was  a  proper  charge  upon  the  town.  The  statute  has  created 
a  board  of  town  auditors  to  examine  and  decide  upon  claims  made  and  pre- 
sented against  a  town.  *  •  *  Sucb  board  is  a  statutory  tribunal  or  court 
to  hear  and  to  allow  or  reject  any  claim  presented  against  the  town.  The  ex- 
amination of  the  account  Is  the  trial  and  Its  allowance  or  disallowance  is  the 
Judgment  of  this  tribunal,'  and  the  determination  of  the  board,  like  the  de- 
termination of  all  courts,  is  conclusive  until  reversed  or  modified  under  pro- 
ceedings   •    •    •    Instituted  for  its  review." 

See,  also,  Van  Wormer  v.  Mayor,  15  Wend.  262;  People  ex  rel. 
Hatzell  V.  Hall,  80  N.  Y.  117;  People  ex  rel.  McCuUough  v,  Snyder, 
106  App.  Div.  28,  94  N.  Y.  Supp.  541.  It  is  probably  true  that  the 
Commission  did  not  have  jurisdiction  of  the  contract  here  in  question, 
but  it  did  have  jurisdiction  of,  and  did  decide  between  these  parties, 
the  identical  controlling  question  which  must  be  decided  in  determining 
this  case. 

While,  under  the  decision  upon  the  merits  above  made,  it  is  not 
necessary  to  pass  upon  this  question,  it  would  seem  that,  where  the 
identical  question  has  been  tried  before  a  competent  tribunal  authorized 
to  try  that  question,  where  the  recor.ds  show  that  the  facts  are  the  same 
in  the  two  cases,  and  the  records  in  the  proceedings  before  the'  Inter- 
state G>mmerce  Commission  show  the  determination  made  by  that 
Commission,  and  where  the  party,  who  is  here  seeking  to  maintain  the 
claim  is  the  same  party  which  selected  its  own  tribunal,  brought  the 
matter  before  the  Commission  and  secured  a  determination  after  a  full 
hearing,  the  decision  of  the  Commission  ought  to  be  conclusive  upon 
the  parties. 

The  plaintiff  may  prepare  findings  and  decision  in  accordance  with 
the  markings  of  the  requests  to  find  and  in  accordance  with  this  mem- 
orandtmi,  submit  the  same  to  defendant,  and,  if  the  attorneys  cannot 
agree  upon  the  form  of  the  decision,  it  may  be  settled  before  me  on 
three  days'  notice. 

Judgment  accordingly. 
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In  re  WHITBIDGE  et  al. 
(Supreme  Court,  Appellate  Dlrisloii,  First  Department.    Ifarcfa  6,  1914.) 

Attobnkt  and  CuKirr  ({  46*) — MiSconditct — PBESEirrATioir  or  Csasoks. 

It  l8  as  much  the  duty  of  this  court  to  protect  attorneys  against  nnjnstl- 
flable  and  malldous  attacks  upon  tbelr  Integrity  as  it  is  to  discipline  attor- 
neys guilty  of  misconduct,  and  it  should  not  allow  charges  of  professional 
misconduct  to  be  used  to  enforce  claims  against  attorneys,  so  that  one  con- 
sidering that  he  has  any  grievance  against  attorneys  not  included  in  his 
action  against  them,  or  which  he  could  not  enforce  In  any  civil  action,  was 
bound  to  present  the  facts  to  the  court  within  a  reasonable  time  after  the 
alleged  wrongful  act  was  committed. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  I  71 ; 
Dec,  Dig.  {  46.*] 

In  the  matter  of  charges  of  professional  misconduct  preferred 
against  Frederick  W.  Whitridge  and  others  by  Robert  Flaherty.  Pro- 
ceeding dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Robert  Flaherty,  in  pro.  per. 

William  D.  Guthrie,  of  New  York  City,  for  respondents. 

INGRAHAM,  P.  J.  The  petitioner  has  presented  to  this  court 
charges  against  the' respondents  of  professional  misconduct,  in  that  in 
the  year  1891  he  employed  as  his  counsel  and  attorneys  at  law  the  firm 
of  which  the  defendants  are  the  surviving  members,  to  assist  him  in 
organizing  a  corporation  to  exploit  and  do  the  business  of  mortgage  in- 
surance on  a  plan  devised  and  plarmed  by  the  petitioner,  and  on  which 
the  petitioner  had  spent  several  years'  labor,  and  that  the  said  persons 
did  willfully  neglect,  betray,  and  defraud  the  petitioner  out  of  the 
fruit  of  his  toil  and  skill,  and  they  instead  caused  to  be  organized  a  cor- 
poration called  the  Lawyers'  Mortgage  Company,  which  is  now  and 
has  been  doing  for  many  years  the  identical  business  planned  by  him, 
based  wholly  on  the  ideas  and  principles  conceived  by  him,  and  said 
company  has  made  profits  of  over  $10,000,000.  The  petition  also 
charges  that  the  respondents  have  made  large  sums  in  fees  as  counsel 
and  attorneys  of  said  company,  and  that  the  petitioner  has  received 
nothing  for  his  skill  and  labor,  solely  through  the  fraud,  deceit,  mal- 
practice, and  treachery  of  the  respondents,  who  appropriated  his  ideas 
and  methods  and  employed  them  in  the  formation  and  for  the  benefit 
of  said  Lawyers'  Mortgage  Company.  The  respondents  have  answered, 
denying  all  these  charges,  and  alleging  that  on  September  8,  1894,  the 
petitioner  brought  an  action  in  the  Supreme  Court  against  the  respond- 
ents and  others,  and  that  all  and  singular  the  matters  of  fact,  claims, 
grievances,  and  professional  conduct  alleged  in  the  petition  herein  were 
set  forth  in  the  pleadings,  or  involved  in  the  issues  in  such  action; 
that  the  defendants  answered  in  that  action,  and  the  complaint  was 
subsequently  amended,  copies  of  which  are  annexed  to  the  answer; 
that  this  action  was  tried  before  one  of  the  Justices  of  the  Supreme 

*For  other  casea  see  uune  topic  &  J  nuubbr  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  ladexas 
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Court  and  a  jury  in  January,  1901 ;  that  the  petitioner  was  examined 
as  a  wihiess  and  produced  the  documentary  evidence  which  he  submit- 
ted, and  without  cross-examination  his  complaint  was  dismissed,  upon 
the  ground  that  there  was  no  cause  of  action  against  these  respond- 
ents ;  that  judgment  was  affirmed  on  appeal  to  this  court  (62  App.  Div. 
116,  70  N.  Y.  Supp.  951),  and  on  an  appeal  to  the  Court  of  Appeals 
(174  N.  Y.  550,  67  N.  E.  1082).  The  respondents  further  deny  that 
the  firm  of  which  they  were  members  was  at  any  time  ever  retained  by 
the  petitioner ;  that  the  Lawyers'  Mortgage  Insurance  Company  was  or- 
ganized or  did  business  based  on  ideas  and  principles  conceived  by  the 
petitioner,  and  deny  that  they  ever  made  any  large  sums  in  fees  as 
counsel  and  attorneys  for  said  Lawyers'  Mortgage  Insurance  Compa- 
ny, and  deny  that  they  ever  received  any  fees  or  payments  of  any  sort 
whatever  in  connection  with  the  formation  of  said  company.  It  is 
further  alleged  that  the  petitioner  brought  an  action  against  the  Title 
Guaranty  &  Trust  Company  to  recover  damages  for  services  alleged  to 
have  been  rendered  by  petitioner  in  the  organization  and  devlelopment 
of  a  mortgage  insurance  company  to  carry  on  the  same  business  as  the 
Lawyers'  Mortgage  Insurance  Company,  which  trial  resulted  in  the  dis- 
missal of  the  complaint  by  direction  of  the  court,  on  the  ground  that 
there  had  been  a  complete  failure  of  proof  to  support  the  cause  of  action 
alleged  in  the  complaint,  and  that  the  judgment  was  unanimously  af- 
firmed by  this  court  in  April,  1901,  and  the  appeal  dismissed  by  the 
Court  of  Appeals  on  November  18,  1902.  It  is  also  alleged  that  the 
petitioner  had  submitted  similar  charges  to  the  Grievance  Committee  of 
the  Bar  Association  of  the  City  of  New  York,  which  the  committee 
refused  to  entertain ;  that  in  December,  1913,  a  written  communication 
was  submitted  to  this  court,  containing  similar  charges,  which  this  court 
sent  to  said  Grievance  Committee,  which  refused  to  entertain  the 
charges. 

The  petitioner  has  submitted  a  reply  to  the  respondents'  answer,  but 
it  presents  no  new  facts  which  require  this  court  to  take  any  further 
proceedings.  Here  are  charges  made  against  a  reputable  firm  of  attor- 
neys, based  upon  the  alleged  misconduct  of  the  attorneys  more  than  20 
years  ago.  The  petitioner  sued  the  attorneys  to  retover  damages  for 
the  alleged  misconduct  of  the  attorneys,  and  the  action  was  decided 
against  the  petitioner  over  10  years  ago.  This  decision  was  affirmed  by 
the  highest  court  of  the  state.  He  has  had  ample  opportunity  to  es- 
tablish the  truth  of  the  charges  that  the  respondents  were  guilty  of 
fraud  in  the  conduct  of  any  business  intrusted  to  them  by  him.  He 
could  have  presented  the  facts  in  the  action  that  he  brought  against 
them,  and,  if  there  was  any  foundation  for  the  charges,  he  could  have 
recovered  any  damages  that  he  sustained  in  consequence  of  their  fail- 
ure to  properly  protect  his  interests.  Having  been  defeated  in  his  at- 
tempts to  establish  some  misconduct  on  the  part  of  the  respondents,  he 
now,  more  than  20  years  after  the  acts  complained  of  are  alleged  to 
have  been  committed,  seeks  to  have  the  attorneys  disciplined  for  con- 
duct which  the  courts  have  held  gave  him  no  cause  of  action.  If  the 
petitioner  considered  that  he  had  any  grievance  against  these  respond- 
ents which  was  not  included  in  his  action  against  them,  or  which  he 
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could  not  enforce  in  any  civil  action,  it  was  his  duty  to  present  the 
facts  to  the  court  within  a  reasonable  time  after  he  alleged  that  the 
wrongful  acts  were  committed.  It  is  as  much  the  duty  of  this  court  to 
protect  lawyers  against  unjustifiable  and  malicious  attacks  upon  their 
integrity  as  it  is  to  discipline  attorneys  who  have  been  guilty  of  miscon- 
duct, and  not  to  allow  charges  of  professional  misconduct  to  be  used  to 
enforce  claims  against  members  of  the  profession.  A  consideration 
of  the  petition,  the  answer,  and  the  petitioner's  reply,  convinces  us  that 
there  is  absolutely  no  foundation  for  the  charges  against  the  respond- 
ents.. While  the  petition  and  the  reply  are  replete  with  general  allega- 
tions of  fraud,  deceit,  malpractice,  and  treachery,  there  are  no  facts 
stated  which  justify  such  characterization,  and  there  is  nothing  pre- 
sented on  this  application  which  would  justify  any  further  proceeding. 
This  proceeding  is  therefore  dismissed.    All  concur. 


(84  Misc.  «ep.  HO) 

YANZ  V.  GRAD. 

(Supreme  Conrt,  Special  Term,  Erie  Coufity.    January,  1914.) 

Apfeai.  and  Ebrob  (S  1008*)— Review — Fiin>iNos  of  Cottet. 

Where  an  action  for  an  Injury  caused  by  plaintllTs  motorcycle  colliding 
witti  defendant's  automobile  was  tried  by  the  codrt  without  a  jury,  the 
granting  of  a  nonsuit  was  In  effect  findings  of  fact  that  defendant  was 
not  negligent,  or  else  that  there  was  contributory  negligence,  and  the  fact 
that  the  court  held  "aa  a  matter  of  law"  that  the  nonsuit  should  be 
granted  did  not  change  the  nature  of  the  findings,  since  the  law  must  be 
predicated  upon  the  fucts,  and  hence  the  court  on  appeal  will  not  disturb 
the  findings ;  the  eyldence  not  being  so  clearly  against  them  as  to  preclude 
them. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  U  3965- 
3960,  3962-3969;  Dea  Dig.  {  1008.*] 

Appeal  from  City  Court  of  Buffalo. 

Action  by  Harry  Yanz,  an  infant,  by  guardian,  etc,  against  John 
Grad.    Prom  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 
Clifford  J.  Chipman,  of  Buffalo,  for  appellant 
Edward  T.  Durand,  of  Buffalo,  for  respondent. 

WHEELER,  J.  This  action  was  brought  to  recover  for  personal 
injuries  received  in  a  collision  between  an  automobile  operated  by  the 
defendant,  and  a  motorcycle  ridden  by  the  plaintiff.  At  the  close  of 
the  plaintiff's  case  the  court  below  granted  the  defendant's  motion  for 
a  nonsuit,  and  an  appeal  is  taken  from  the  judgment  entered  on  that 
ruling. 

The  evidence  shows  that  the  plaintiff  was  riding  his  motorcycle,  and 
going  over  a  viaduct  in  Bailey  avenue  near  Broadway,  in  the  city  of 
Buffalo.  The  defendant  driving  an  automobile  was  ahead  and  pro- 
ceeding southerly.  The  plaintiff  was  following  on  his  motorcycle 
about  28  or  30  feet  behind.  The  plaintiff  testified  that  the  car,  without 
any  warning,  slackened  its  speed  and  turned  to  the  left;  that  the  plain- 
tiff then  attempted  to  pass  the  car,  and  his  cycle  was  crowded  in  to- 
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wards  the  curb ;  that  he  had  no  opportunity  to  passj  and  ran  into  the 
running  board  of  the  car,  was  thrown  to  the  ground,  and  received  the 
injuries  for  which  he  sues. 

The  plaintiff  testified  that  both  he  and  the  car  were  moving  at  the 
rate  of  about  8  or  10  miles  an  hour.  Another  witness  called  for  the 
plaintiff  testified  they  were  running  at  a  "pretty  high  gait."  The  force 
of  the  collision  was  such,  in  any  event,  as  to  turn  up  the  running 
board  of  the  car,  break  the  forks  of  the  motorcycle  and  smash  the  ma- 
chine. It  is  not  claimed  the  plaintiff  gave  warning  to  the  driver  of  the 
automobile  that  he  was  behind  or  intended  to  pass.  That,  in  outline, 
is  the  case  presented  to  the^trial  court. 

The  trial  court  granted  the  defendant's  motion  for  a  nonsuit  The, 
motion  was  made,on  the  ground  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  and  the  plaintiff  had  failed  to  show  negligence  on  the 
part  of  Ae  defendant.    In  disposing  of  the  motion,  the  judge  said: 

"I  tblnk,  as  a  matter  of  law,  I  will  have  to  grant  the  motion  for  a  nonsuit." 

It  will  be  noted  that  the  record  does  not  disclose  whether  the  court 
granted  the  motion  on  the  ground  of  a  failure  to  show  negligence  on 
the  part  of  the  defendant,  or  on  the  ground  that  it  appeared  to  its 
satisfaction  the  plaintiff  was  guilty  of  contributory  negligence. 

In  nearly  every  case  of  collision  between  vehicles  on  public  streets, 
the  questions  of  negligence  and  of  contributory  negligence  resolve 
themselves  into  questions  of  fact,  to  be  determined  from  the  circum- 
stances of  the  case.  Steel-Drake  Baking  Co.  v.  Piercy  Contracting 
Co.,  140  App,  Div.  113,  124  N.  Y.  Supp.  1107;  Henningv.  Rothschild, 
34  Misc.  Rep.  773,  68  N.  Y.  Supp.  840;  Earle  v.  Pardington,  116  N. 
Y.  Supp.  675.  The  most  that  can  be  claimed  for  the  case  as  made  is 
that  it  presented  questions  of  fact  to  be  determined  from  the  evidence, 
as  to  both  the  defendant's  negligence  and  the  plaintiff's  contributory 
negligence.  Very  often  the  fact  of  negligence  is  one  of  inference  to 
be  drawn  from  undisputed  evidence,  and  where  a  jury  is  sitting  to  pass 
on  facts,  the  question  must  then  be  submitted  to  them  for  their  decision. 

In  this  cage,  had  there  been  a  jury  impaneled  to  try  the  case,  doubt- 
less it  would  have  been  the  duty  of  the  presiding  judge  to  have  sub- 
mitted to  the  jury,  as  questions  of  fact  for  their  determination,  wheth- 
er, upon  the  evidence  given,  the  defendant  was  negligent,  and  the  plain- 
tiff free  from  negligence.  In  this  case,  however,  there  was  no  jury  call- 
ed. The  decisions  of  all  questions  of  fact,  as  well  as  of  law,  rested  with 
the  trial  judge.  He  has  held  the  plaintiff  failed  to  make  out  a  case, 
and  nonsuited  him.  He  must  therefore  have  found  from  the  evidence 
either  that  defendant  was  free  from  negligence,  or  that  the  plaintiff 
was  guilty  of  contributory  negligence,  eiUier  of  which  would  preclude 
a  recovery.  The  trial  judge  necessarily  must  have  found  the  fact 
or  facts  on  which  he  predicated  his  ruling  from  the  evidence  given. 
This  court,  on  appeal,  should  not  disturb  the  findings  of  the  court  be- 
low on  the  facts,  unless  the  evidence  is  of  such  a  clear  and  decisive 
character  as  to  preclude  the  findings  made.  We  are  unable  to  so  hold 
on  the  evidence  presented  by  this  record. 

It  is  urged  that  the  return  shows  that  the  court  held  "as  a  matter  of 
i<Kv"  the  nonsuit  should  be  granted.    But  the  law  must  be  predicated 
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on  the  Tacts;  and,  where  the  trial  judge  sits  without  a  jury,  it  must 
be  presumed  he  found  the  necessary  facts  as  the  basis  of  his  law,  and 
the  fact  that  he  uses  the  expression  quoted  does  not  change  the  nature 
or  effect  of  his  determination.  Miller  v.  International  Ry.  Co.,  52 
Misc.  Rep.  347,  102  N.  Y.  Supp.  254,  and  cases  there  cited,  to  wit: 
Elwell  V.  McQueen,  10  Wend.  520;  Hess  v.  Beekman,  11  Johns.  457; 
Smith  V.  McMillan,  90  Hun,  542,  36  N.  Y.  Supp.  24. 

The  judgment  appealed  from  should  be  affirmed,  with  costs  of  ap- 
peal. 

So  ordered. 


(161  App.  Dlv.  288) 

GIBNET  V.  RODGERS  ft  HAGERTT,  Inc.,  et  aL 

(Supreme  Court,  Appellate  DlTlsion,  First  Department    March  6,  1914.) 

MAsras  AND  Sebtant  (t  125*) — Master's  Liabilitt — Placs  tob  Work. 

Defendant  contracted  with  the  city  to  fill  in  cellars  after  the  buildings 
had  been  razed.  Ndther  the  party  removing  the  buildings  nor  the  city  in- 
spector had  discovered  anything  not  appearing  to  be  solid  earth  and  the 
.  bottom  of  the  cellar  some  ten  feet  below  the  street  level.  Held,  that  de- 
fendant  might  rely  on  their  observation  as  to  the  nature  of  the  ground, 
and,  there  being  nothing  intrinsically  dangerous  in  the  apparent  condi- 
tions, was  not  liable  for  injuries  to  plalntltC's  team,  which  was  hauling 
dirt  to  fill  the  cellar  but  fell  through  into  an  undiscovered  subcellar. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent.  Dig.  S{  243- 
261;  Dec.  Dig.  S  125.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  James  Gibney  against  Rodgers  &  Hagerty,  Incorporated, 
impleaded,  etc.  From  a  judgment  entered  upon  a  verdict  of  a  jury, 
and  from  aii  order  denying  a  motion  for  a  new  trial,  Rodgers  &  Hag- 
erty, Incorporated,  appeal.    Reversed,  and  complaint  dismissed. 

'  The  action  was  for  damages  to  plaintiff's  horses  and  truck.  'The  dty  of 
New  York  bad  acquired  certain  premises  for  the  approach  to  the  Manhattan 
Bridge,  and  the  appellant  had  contracted  to  fill  in  the  cellars  after  the  build- 
ings had  been  razed.  Plaintiff  had  hired  himself  and  his  trucking  outfit  to  a 
firm  of  public  truckmen  who  were  carting  dirt  for  the  filling  work.  Prior  to 
the  accident,  a  city  Inspector  had  Inspected  the  premises  and  had  discovered 
nothing  more  than  what  appeared  to  be  a  solid  earth  floor  some  ten  feet  be- 
low the  street  level,  with  no  evidence  of  any  subcellar.  This  inspector  was 
on  the  premises  dally  during  the  work  of  demolishing.  Cappel,  who  demol- 
ished the  buildings  and  removed  their  material,  discovered  no  subcellar ;  the 
dty  engineers,  who  were  In  and  about  the  premises  in  the  coiurse  of  their 
work,  were  equally  ignorant  of  its  existence;  and  the  defendants  knew  noth- 
ing about  it.  Plaintiff  had  been  drawing  dirt  to  the  premises  for  some  three 
weeks  before  the  accident  He  testified  that  when  he  began  there  appeared 
to  be  a  cellar  about  ten  feet  deep,  with  an  apparently  solid  bottom.  In  pur^ 
suing  the  work  of  filling,  the  earth  was  dumped  from  the  street  side,  and,  as 
it  came  up  level  with  the  sidewalk,  planks  were  laid  on  the  surface  and  the 
trucks  backed  in  upon  these  planks.  On  the  day  in  question,  plaintiff  backed 
bis  truck  in  until  the  rear  wheels  came  in  contact  with  a  timber  known  as  a 
chock,  which  served  to  arrest  the  trucks  at  the  point  where  their  loads  were 
to  be  dumped.  As  he  was  about  dumping  his  truck,  the  earth  beneath  the 
truck  and  horses  subsided,  carrying  down  the  plaintiff  and  his  outfit  and  caus- 
ing the  injuries  complained  of.    It  was  then  for  the  first  time  discovered  that 
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what  bad  appeared  to  be  the  bottom  of  the  cellar  was  a  flooring  wblcb  eerred 
as  a  root  to  a  subcellar,  which  roof  had  given  away,. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  HOTCHKISS,  JJ. 

Frank  V.  Johnson,  of  New  York  City,  for  appellant 
Cornelius  J.  Earley,  of  New  York  City,  for  respondent 

HOTCHKISS,  T.  It  seems  to  me  clear  that  defendants  were  not 
liable.  They  had  the  right  to  rely  on  the  prudence  and  observation,  in 
the  course  of  the  work,  of  those  whose  relations  thereto  preceded  theirs, 
and  which  relations  necessarily  called  for  a  reasonable  degree  of  care. 
Young  V.  Mason  Stable  Co.,  193  N.  Y.  188,  86  N.  E.  15,  21  L.R.  A. 
(N.  S.)  592,  127  Am.  St  Rep.  939.  There  was  nothing  intrinsically 
dangerous  in  the  apparent  conditions,  nor  anything  to  suggest  the  ne- 
cessity of  extraordinary  care.  They  were  not  called  upon  to  drill  for 
a  solid  bottom,  or  to  make  any  further  investigation  concerning  the 
safety  of  the  situation  into  which  they  called  plaintiff  to  pursue  his 
labors,  than  such  as  was  involved  in  observing  the  conditions  which 
apparently  existed.  As  was  said  by  Earl,  J.,  in  Burke  v.  Witherbee,  98 
N.  Y.  562,  568: 

"^ere  they  bound  to  know  more  than  every  one  else?  Ought  they  to  have 
perceived  danger  that  was  not  visible  to  any  one  else?    •    •    •  » 

The  judgment  and  order  should  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


(161  App.  Dlv.  190)  . 

HAMMEBSTEIN  OPERA  CO.  ▼.  BBLASCO  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    March  6, 1914.) 

t  Lardlobd  and  Tbnant  (J  134*) — Leass — Waitek  of  Pbovisions. 

An  acceptance  by  the  lessor  of  a  theater  of  rent  accruing  after  the  les- 
see had  commenced  to  use  the  theater  for  exhibiting  moving  pictures  was 
not  a  consent  to  such  use,  if  lessor  then  and  afterwards  Insisted  that  les- 
see was  so  using  the  theater  In  violation  of  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{  482- 
485;  Dec.  Dig.  1 184.;a 

2.  iNjTJNcnow  (I  136*) — IwjnwoTiON  Pkkdente  Lm. 

Plalntlfl  sued  to  enjoin  defendant  from  giving  moving  picture  exhibi- 
tions in  a  theater  which  plalntlfl  had  leased  to  defendant  under  a  lease 
providing  that  the  premises  should  be  used  as  a  "first-class  theater,"  and 
prohibiting  their  use  for  any  business  deemed  extrahazardous  because  of 
fire.  Defendant  originally  used  the  theater  for  producing  high-class  plays, 
for  which  tickets  were  sold  from  50  cents  to  ^,  but  is  now  using  it  for 
exhibiting  moving  pictures,  for  which  an  admission  of  26  cents  to  $1 
is  charged.  Plaintlfl's  affidavits  show  that  the  theater  is  not  now  being 
used  for  first-class  exhibitions,  and  that  Its  present  use  will  diminish  the 
value  of  the  property ;  and  It  is  not  disputed  that  the  present  use  is  ex- 
traliazardoaB  on  account  of  fire,  though  defendant  claims  to  have  complied 
with  all  of  the  mnnitdpal  fire  requirements.  Held,  that  an  injunction  pen- 
dente lite  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  U  806,  306 ;  Dec. 
Dig,  i  136.«] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Hammerstein  Opera  Company  against  David  Belascb 
and  another.  From  an  order  denying  a  motion  for  an  injunction  pen- 
dente lite,  plaintiff  appeals.    Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Gerald  B.  Rosenheim,  of  New  York  City,  for  appellant 
M.  Angelo  Elias,  of  New  York  City,  for  respondents. 

McLAUGHLIN,  J.  This  action  was  brought  to  enjoin  the  defend- 
ants from  giving  exhibitions  of  moving  pictures  in  the  Republic  Theater 
in  the  city  of  New  York,  as  being  contrary  to  the  terms  of  a  lease  un- 
der which  the  theater  was  occupied.  After  the  action  was  commenced, 
the  plaintiff  made  a  motion  for  an  injimction  pendente  lite.  The  mo- 
tion was  denied,  and  it  appeals. 

.The  plaintiflf's  assignor  leased  to  the  defendant  Belasco  the  theater 
in  question  for  a  period  of  ten  years,  commencing  May  1,  1902,  at  an 
annual  rental  of  $30,000,  plus  a  certain  percentage  of  the  gross  re- 
jceipts.  The  lease  has  since  been  renewed  for  an  additional  period  of 
five  years.  It  expressly  provided  that  the  premises  were  "to  be  used 
and  occupied  by  said  tenant  as  a  first-class  theater,"  and  that  the  tenant 
would  not  use  them,  or  permit  them  to  be  used,  "for  any  business  pur- 
pose deemed  disreputable  or  extrahazardous  on  account  of  fire  under 
flenalty  of  damages  and  forfeiture." 

From  the  papers  used  upon  the  motion  it  appears  that  up  to  Decem- 
ber 6,  1913,  Belasco  used  the  theater  only  for  the  purpose  of  producing 
high-class  plays,  for  which  admission  tickets  were  sold  from  SO  cents 
to  $2 ;  that  on  the  day  mentioned,  however,  he  made  an  agreement 
with  the  Universal  Film  Company,  whereby  the  latter  was  given  a  li- 
cense to  exhibit  in  the  theater  moving  pictures  entitled  'Traffic  in 
Souls" ;  and  that  under  this  license  the  Film  Companjr  since  that  time 
has  been  and  now  is  exhibiting  the  pictures,  for  which  an  admission 
is  charged  at  the  rate  of  25  cents  to  $1. 

The  complaint  alleges  that  the  moving  pictures  which  are  being  ex- 
hibited are  neither  a  first-class  nor  any  other  kind  of  a  play,  and  for 
that  reason  the  theater  is  being  used  for  a  purpose  other  than  that  stipu- 
lated in  the  lease,  and  in  addition  thereto  that  the  exhibition  of  such 
pictures  also  violates  the  other  clause  in  the  lease  above  quoted,  which 
renders  thd  premises  "extrahazardous  on  account  of  fire."  These  al- 
legations are  supported  by  affidavits  which  were  used  upon  the  motion. 

In  passing  upon  the  question  presented  by  the  appeal,  it  is  unneces- 
sary to  determine  whether  the  premises  are  being  occupied  for  a  pur- 
pose other  than  a  first-class  theater.  That  must  be  determined  upon 
the  trial  of  the  issues.  It  is  sufficient  to  say  that  there  is  a  great  con- 
flict in  the  papers  upon  that  subject.  If  the  facts  set  out  in  the  affida- 
vits presented  by  the  plaintiff  are  true,  then  the  premises  are  not  be- 
ing used  as  a  first-class  theater,  and  if  such  use  is  continued  the  value 
of  the  property  will  be  greatly  diminished. 

Our  attention  is  called  to  the  fact  that  plaintiff  believes  such  will  be 
the  result,  since  he  has  offered  to  cancel  the  lease  rather  than  to  have 
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!  the  theater  so  occupied.    Not  only  this,  but  the  fact  is  not  disputed  -but 

,  what  the  use  to  which  the  theater  is  now  being  put  is  extrahazardous  on 

account  of  fire.  In  answer  to  this  the  defendants  state  they  have  coiur 
plied  with  all  the  requirements  of  the  municipal  authorities ;  but,  if  so, 
the  present  use  of  the  theater  would  seem  to  be  a  violation  of  the  clause 
with  reference  to  an  increased  hazard  on  a:ccount  of  fire. 

[1]  While  it  appears  that  the  plaintiff  has  accepted  rent  which  has 
accrued  since  the  new  use  of  the  premises  coinmenced,  it  did  not  there- 
by consent  to  such  use,  because  it  then,  and  since  has,  insisted  that  the 
plaintiff  was  using  the  theater  in  violation  of  the  lease. 

[2J  Without  expressing  any  opinion  upon  the  merits  of  the  contro- 
versy, we  think  a  proper  case  was  presented  in  which  an  injunction 
should  have  been  granted  pending  the  action. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
.  ments,  and  the  motion  for  an  injunction  granted,  with  $10  costs.    All 
concur. 


aei  App.  DlY,  288) 

EMMET  v.  SANITARY  WATEB  STILL  CO. 

(Supreme  Court,  Appellate  OlviBlon,  First  Department    March  6,  1914.) 

iRDXlCniTT  ({  9*)— OOWTBACTB — CORBTBUCTION. 

Defendant  agreed  to  save  a  surety  company  harmless  from  any  and  all 
liability  the  company  should  sustain  by  reason  of  bonds  given  in  defend- 
ant's behalf,  and  to  defend  at  lis  own  expense  any  action  brought  on  any 
such  bond  or  undertaking,  and,  upon  demand,  to  pay  all  damages,  charges, 
and  ezi>enses'for  which  the  surety  company  should  become  liable.  The 
surety  company  executed  a  bond  in'  favor  of  the  federal  government  to 
secure  the  defendant's  performance  of  a  government  contract  Under  a 
claim  that  defendant  had  failed -to  perform  its  contract  the  government 
deducted  a  sum  of  money  from  the  amount  due  the  surety  company  on 
other  transactions.  Held,  that  the  action  of  the  government  constituted  a 
liability  or  a' loss  within  the  meaiiiiig  Of  the  agreement  regardless  of 
whether  the  appropriation  was  Justifiable. 

[Ed.  Note. — For  other  cases,  see  Indemnity,  Cent  Dig.  IS  16,  17;  Dec. 
tUg.  S  ».•] 

Laughlin  and  Clarke,  33.,  dissenting. 

Appeal  from  Special  Term,  New  York  County.  " 

Action  by  William  T.  Emmet,  Superintendent  of'  Insurance,  as  re- 
ceiver, against  the  Sanitary  Water  Still  Company.  From  an  order 
denying  motion  for  judgment  on  the  pleadings,  plaintiff  appeals.  Or- 
der reversed,  with  leave  to  defendant  to  withdraw  demurrer  and  to 
answer. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

Albert  Reese,  of  New  York  City,  for  appellant 
E.  Ormonde  Power,  for  respondent. 

HOTCHKISS,  J.  By  the  instrument  on  which  this  action  ts 
brought,  the  defendant  agreed  "to  save  harmless  and  indemnify"  the 
surety  company,  of  which  plaintiff  is  the  receiver,  from  "any  and  all 
*    *    *    liabilities,  losses,    *     *     *     of  whatsoever  kind,  name,  na- 
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ture,  or  description,"  which  the  surety  company  "shall  or  may  for  any 
cause  at  any  time  sustain  or  incur  by  reason  of"  any  bond  or  under- 
taking given  by  the  surety  company  in  defendant's  behalf;  also  that 
the  defendant  would  at  its  own  expense  defend  the  surety  company 
from  any  action  brought  on  any  such  bond  or  undertaking,  and  would 
pay  "upon  demand  any  and  all  damages,  charges,  and  expenses"  for 
which  the  surety  company  "should  become  responsible." 

Under  a  claim  that  the  defendant  had  failed  to  perform  its  contract 
with  the  United  States  govenunent  in  the  manner  agreed,  to  the  dam- 
age of  the  government  in  the  sum  of  $1,600,  being  the  amount  for  which 
the  surety  company  had  executed  its  bond  to  the  government  for  the 
faithful  performance  by  defendant  of  the  contract  in  question,  the 
government  authorities  refused  to  pay  and  deducted  said  sum  from 
moneys  due  by  it  to  the  surety  company  on  account  of  other  transac- 
ticMis.  This  act  of  the  government  in  thus  appropriating  the  money 
of  the  surety  company  under  a  claim  of  right  constituted  a  liability,  if' 
not  a  loss,  within  the  meaning  of  the  agreement  Not  only  was  it  a 
liability,  but  it  was  one  which  had  been  actually  enforced.  Whether 
such  appropriation  was  or  was  not  justifiable  is  of  no  importance.  If 
the  government  had  paid  over  the  money  without  prejudice,  and  had 
then  brought  an  action  against  the  surety  company  on  its  bond,  that 
company  would  certainly  have  been  compelled  to  defend  the  action  at 
its  own  cost,  and  to  pay  the  amount  of  any  recovery.  The  situation 
cannot  be  different  where  the  government  has  assumed  to  be  its  own 
paymaster  and  without  bringing  suit  has  exercised  the  right  possessed 
by  any  creditor  to  determine  for  himself  and  at  his  own  risk  whether 
or  not  one  is  indebted  to  him,  and  whether  in  payment  of  such  indebt- 
edness he  shall  appropriate  moneys  of  the  debtor  in  his  hands  and  leave 
the  debtor  to  sue. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs,  with  leave  to  de- 
fendant to  withdraw  the  demurrer  and  to  answer  on  payment  of  said 
costs. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  surety  company,  of  which  the 
plaintiff  is  the  receiver,  agreed  to  become  surety  for  defendant  on  pro- 
posals and  contracts,  and  became  surety  for  its  performance  of  a 
contract  with  the  government  of  the  United  States.  In  addition  to 
paying  the  premium  for  the  insurance,  the  defendant  agreed  in  writ- 
ing "to  save  harmless  and  indemnify"  the  surety  company  from  "any 
and  all  *  *  *  liabilities,  losses,  *  *  *  of  whatsoever  kind, 
name,  nature,  or  description,"  which  it  should  "for  any  cause  at  any 
time  sustain  or  incur  by  reason  of"  any  bond  or  undertaking  given 
by  it  in  behalf  of  defendant,  and  that  the  defendant  would  at  its  own 
expense  defend  the  surety  company  against  any  action  brought  on  any 
such  bond  or  undertaking,  and  pay  "upon  demand  any  and  all  dam- 
ages, charges  and  expenses"  for  which  the  surety  company  "should 
become  responsible."  The  government  claimed  that  the  defendant  fail- 
ed to  perform  the  contract  for  the  performance  of  which  the  insol- 
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vent  compiany  represented'  by  the  plaintiff  became  surety.  It  appears 
that  at  that  time  the  government  was,  or  thereafter  became,  indebted 
to  the  surety  company  on  account  of  transactions  in  no  manner  con- 
nected with  its  contract  with  the  defendant,  and  the  government  "ap- 
propriated from  the  moneys  due  from  if  to  the  surety  company  the 
sum  of  $1,600,  under  the  claim  that  it  was  entitled  to  do  so  on  ac- 
count of  the  defendant's  failure  to  perform  its  contract  for  which  the 
surety  company  was  surety. 

The  receiver  of  the  surety  company  brings  this  action,  ailing  mere- 
ly these  facts,  and  the  question  presented  by  the  motion  for  judgment 
on  the  pleadings  was  whether  the  amended  complaint,  to  which  a  de- 
murrer on  the  ground  of  insufficiency  O'f  facts  was  interposed,  states 
a  cause  of  action.  I  am  of  opinion  that  it  does  not.  The  liability  of 
the  defendant  cannot  be  affected  by  the  fact  that  the  government  hap- 
pened to  owe  the  surety  company  and  asserted  a  right  to  withhold 
part  of  the  moneys  thus  owing  on  account  of  its  claim  that  the  de- 
fendant failed  to  perform  the  contract.  There  is  no  allegation  in  the 
complaint  to  the  effect  that  the  defendant  failed  to  perform  its  con- 
tract with  the  government ;  nor  is  there  any  allegation  from  which  such 
failure  may  legitimately  be  inferred.  The  contract  between  the  surety 
company  and  the  defendant  was  not  made  in  the  light  of  a  situation 
by  which  the  government  might  have  it  in  its  power  to  withhold  funds 
due  from  it  to  the  surety  company.  It  was  merely  contemplated  that 
the  surety  company  mig^t  be  called  upon  to  respond  in  damages  for 
a  iMreach  of  contract  on  the  part  of  its  principal,  and  that  it  should  be 
reimbursed  by  the  defendant  for  any  liability  established  against  it  in 
an  action,  suit,  or  other  proceeding,  includirfg  "counsel  fees  and  ex- 
penses of  whatsoever  kind,  name,  nature,  or  description,"  and  for  any 
valid  daim  of  liability  asserted  against  it  as  surety  for  the  defendant 
which  it  settled  without  litigation. 

The  decision  about  to  be  made  by  this  court  proceeds  upon  the  the- 
ory that  the  surety  company  was  at  liberty  to  settle  any  claim  asserted 
against  it,  whether  valid  or  not,  and  to  recover  of  the  defendant  the 
amount  thus  paid.  To  that  doctrine  I  cannot  subscribe.  The  amended 
c(Mnplaint,  in  my  opinion,  is  fatally  defective,  in  that  it  fails  to  allege 
any  facts  tending  to  show  that  the  United  States  government  had  a 
just  or  valid  claim  against  the  surety  company  as  surety  for  the  de- 
fendant. 

I  therefore  vote  for  affirmance. 

CLARKE,  J.,  concurs. 

(leo  App.  Dlr.  864) 

FUIaLBB  v.  NEW  YOHK  CENT.  &  H.  R.  B.  CO. 

(Siqpreme  Court,  Appellate  DtTlsion,  TUrd  Department    March  4,  1014.) 

L  WirmssBB  (|  14S*)— Txstimort  of  Paxtob  Intbbestkd  aqaikbt  Exxcutbix 

or  DXCBASED. 

Under  Code  Civ.  Proc.  {  829,  prohibiting  any  person  Interested  from  tes- 
tifying against  the  executor,  etc.,  of  deceased,  concerning  any  transaction 
or  conmiaDlcatlon  with  deceased,  the  court,  in  an  action  by  an  executrix 
to  recover  gtock  certificates,  where  defendant  claimed  under  a  gift  to  Its 
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assignor  from  deceased,  Improperly  permitted  tbe  assignor  to  testify  that 
testator's  signature  was  upon  the  cerUflcates  before  bis  deatb. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  {f  61&-624;  Dec 
Dig.  i  143.*} 

2.  WrrNESSKS  ($  181*) — 'EKBTOiotrt  or  Pabties  Intxskstbd  aoainsi  Exkctttux 

or  Deceased — Waives  of  Objections. 

Where,  under  Code  dr.  Proc.  f  829,  prohibiting  any  person  interested 
from  testifying  against  the  executor,  etc.,  of  any  deceased,  concerning  any 
transaction  or  communication  with  deceased,  the  court  Improperly  per- 
mitted a  witness  to  testify  as  to  a  transaction  with  deceased,  the  adverse 
party  could  fairly  cross-examine  the  witness  upon  such  testimony  without 
waiving  the  benefit  of  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses,  Cent  Dig.  f|  727,  728;  Dec. 
Dig.  i  181.*] 

3.  Appeal  and  Ebbob  (J  1068*) — Review — Habuless  Ebbob. 

Where,  In  an  action  to  recover  stock  certificates  by  an  executrix,  defend- 
ant claimed  under  a  gift  to  his  assignor  from  testator,  and  plalnttfTd  con- 
tention was  that  testator's  signature  was  forged,  it  not  being  in  Wb  Itand- 
wrltlng,  error,  if  any,  in  refusing  to  permit  defendant's  assignor  to  testify 
as  to  what  t^tator  said  about  the  signatures  was  not  prejudicial,  as  she 
Iiad  already  testified  that  the  signatures  were  on  them  before  testator's 
death. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4196, 
4200-4204,  4206 ;   Dec.  Dig.  1 1058.*] 

Appeal  from  Trial  Term,  Schenectady  Cotmty. 

Action  by  Jane  Hellen  Fuller,  executrix  of  James  Fuller,  against 
the  New  York  Central  &  Hudson  River  Railroad  Comi)any.  From  a 
judgment  for  plaintifE,  defendant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Visscher,  Whalen  &  Austin,  of  Albany,  for  appellant. 
Alonzo  P.  Strong,  of  Schenectady,  for  respondent, 

SMITH,  P.  J.  [1,2]  This  is  an  action  to  recover  possession  of 
■certain  stock  certificates  in  the  defendant  road,  claimed  to  belong  to 
the  plaintiff's  testator  in  his  lifetime,  and  to  be  wrongfully  withheld 
by  the  defendant.  The  defendant  derives  its  title  through  one  Annie 
Becker,  whom  it  appears  was  living  with  the  plaintiff's  testator  in  his 
lifetime  as  his  wife,  though  not  lawfully  married  to  him,  and  who 
claimed  the  said  certificates  by  gift  from  him.  There  are  a  number 
of  questions  raised  upon  the  validity  of  this  judgment  which  we  do 
not  deem  necessary  to  discuss.  A  serious  question  is  raised,  however, 
upon  the  ruling  of  the  court  in  refusing  to  allow  this  Annie  Becker 
to  testify  as  to  what  the  plaintiff's  testator  said  as  to  the  signature 
upon  the  back  of  these  certificates  when  they  were  given  to  her.  This 
signature  of  the  plaintiff's  testator  is  admittedly  not  in  his  own  hand- 
writing. The  plaintiff's  counsel  had  examined  the  witness  Becker  as 
to  certain  transactions  with  the  deceased  which  bore  upon  the  deliv- 
eries claimed  by  her  to  have  been  made  of  these  certificates.  Defend- 
ant contends  that  by  this  examination  the  door  was  opened,  so  that  the 
benefit  of  section  829  of  the  Code  of  Civil  Procedure  was  waived.    It 
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appears,  however,  that  the  examination  of  the  plaintiff's  counsel  was 
legitimate  cross-examination  of  matter  which  had  been  brought  out 
by  the  court  itself,  where  the  court  had  asked  the  witness  whether  the 
name  of  the  plaintiff's  testator  was  upon  those  certificates  before  the 
death  of  said  testator.  This  was  objected  to  by  the  plaintiff's  counsel 
as  not  proper  under  section  829  of  the  Code.  I  am  inclined  to  think 
the  objection  was  well  taken,  and  that  the  court  erred  in  admitting 
this  testimony.  After  the  testimony  had  been  admitted,  however,  it 
would  seem  that  the  plaintiff's  counsel  might  fairly  be  allowed  to 
•cross-examine  the  witness  upon  the  subject  without  being  held  to  have 
opened  the  door  to  allow  the  defendant's  counsel  to  show  personal 
transactions  between  the  defendant's  assignor  and  the  deceased,  which 
were  otherwise  prohibited  by  law.  The  ruling,  therefore,  excluding 
the  evidence  of  this  personal  transaction,  was,  we  think,  properly 
made. 

[3]  If  such  evidence  should  have  been  admitted,  we  are  of  opinion 
that  the  error  in  excluding  the  same  was  harmless.  The  witness  had 
already  sworn  that  the  signature  of  plaintiff's  testator  was  upon  those 
certificates  prior  to  his  death.  Upon  the  Sunday  before  his  death 
she  had  sworn  that  they  were  taken  out  of  the  safe  and  examined. 
If  those  signatures  were  upon  the  certificates  before  his  death,  even 
though  the  signatures  were  not  in  the  handwriting  of  the  plaintiff's 
testator,  they  were  approved  by  him,  and  it  is  a  matter  of  small  mo- 
ment as  to  the  person  who  actually  signed  the  name,  or  as  to  how  it 
came  to  be  so  signed.  Again :  The  plaintiff's  contention  that  those 
signatures  were  forged  and  the  certificates  stolen  has  the  support  of 
strong  corroborated  evidence  in  the  case.  The  testimony  of  Annie 
Becker  herself,  and  of  her  principal  witness,  Mrs.  Pauline  Looschan, 
present  inconsistencies  which  are  difficult  to  reconcile.  The  witness 
Looschan  swears  that  the  certificates  were  given  to  Annie  Becker 
upon  a  certain  night  as  a  surprise,  while  the  witness  Becker  swears 
that  they  were  given  to  her  at  different  times,  some  of  them  even  be- 
fore they  were  issued.  The  dividends  were  paid  regularly  to  plain- 
tiff's testator,  and  after  his  death  for  six  months  or  more  to  the  plain- 
tiff, without  any  claim  of  ownership  on  the  part  of  Annie  Becker  or 
her  assignees.  Without  further  discussing  the  evidence,  and  in  view 
of  the  testimony  of  Annie  Becker  that  the  certificates  were  delivered 
to  her,  we  are  satisfied  that  if  she  had  been  allowed  to  swear  as  to  any 
reason  assigned  by  the  plaintiff's  testator  why  the  signatures  were 
not  in  his  handwriting,  the  result  of  the  trial  would  not  have  been  dif- 
ferent For  these  reasons  we  are  of  opinion  that  the  judgment  and 
order  should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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(161  App,  DlV.  427) 

CASET  T.  CASEX  et  al. 

(Supreme  C!oart,  Appellate  Dlvlsloii,  Third  Department    Mardi  4,  1914.) 

1.  Tbvsts  (i  35«) — Guts — Conditions.  ' 

One  who  accepts  a  gift  upon  promise  to  make  certain  disposltioD  after 
the  donor's  death  is  deemed  to  hold  such  property  in  trust  for  the  purpose 
of  making  such  disposition. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  H  45-60 ;   Dea  DI 
|35.»] 

2.  PKBPETumES  a  6*) — Stjspknsion  or  Powkb  or  Alienation. 

A  trust  of  property  to  be  held  for  the  benefit  of  children  of  Che  maker 
of  the  trust  who  were  sick,  there  being  fire  diildren  in  addition  to  the 
trustee,  is  illegal  as  suspending  the  power  of  alienation  for  more  than 
two  lives. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  H  4-47,  4&-S3, 
66;   Dec.  Dig.  |  6.»] 

8.  AssioNHZNTS  roa  Benktit  or  Cbeditobs  ({  S*) — Tbitstb — Fdtubb  Debts. 

A  gift  of  property  In  trust  for  the  payment  of  funeral  expenses  and 
debts  due  at  the  death  of  the  donor  is  not  an  assignment  for  the  benefit 
of  creditors,  but  is  a  valid  trust 

[E:d.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  CreditorSr 
Cent  Dig.  H  1.  0>  12,  13:  Dec.  Dig.  |  8.*] 

4.  ExKOtrroBs  and  AniaNisTBATOBS  (I  46*) — What  ake  Assets? 

A  gift  of  property  in  trust  fbr  certain  purposes  after  the  donor's  death,, 
althougb  part  of  It  is  ill^al,  is  not  property  of  which  the  donor  dies  pos- 
sessed, and  the  administrator  is  not  entitled  thereto. 

[Ed.  Not& — For  other  cases,  see  Executors  and  Administraton,  Cent 
Dig.  IS  296,  807 1    Dec.  Dig.  |  45.*] 

6.  Tbusts  (S  65*)— ^Defects  in  Cbeation — Ixpued  Tbusis — Fbaud. 

If  there  be  any  defect  in  the  manner  of  the  creation  of  a  trust  one  wilt 
be  implied  for  the  purpose  of  preventing  fraud. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  |  94 ;  Dec.  Dig.  |  e5.*J 
6.  Tbusts  ({  68») — Iixeoai.  Tbtjots — ^Reveesion — ^Impxikd  Tetjbts. 

Where  a  donor  made  a  gift  of  property  on  the  promise  that  it  was  to  be 
used  for  a  certain  purpose  after  his  death  which  was  illegal,  title  reverts 
to  the  heirs  of  the  donor,  and  there  is  an  implied  trust  for  the  payment 
of  the  money  to  such  heira. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  f  94 ;  Dec.  Dig.  |  68.*): 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Thomas  J.  Casey  a^inst  William  H.  Casey  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals.    Reversed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG.  LYON,  HOWARD,, 
and  WOODWARD,  JJ. 

H.  C.  Grupe,  of  Schenectady,  for  appellant 
William  L.  Visscher,  of  Albany,  for  respondents. 

SMITH,  P.  J.  Upon  January  26,  1911,  John  B.  Casey  died  in  the 
city  of  Albany.  He  left  surviving  as  his  heirs  at  law  and  next  of  kin 
a  son,  William  H.  Casey ;  a  daughter,  Nellie  L.  Casey ;  plaintiff,  Thom- 
as J.  Casey;  and  three  other  children.  Prior  to  his  death,  while  he 
was  in  his  last  sickness,  he  gave  to  his  son,  William  H.  Casey,  a  sum  of 
money  amounting  to  about  $1,3(X)  or  $1,400,  under  an  agreement  that 

*For  other  case*  SM  lam*  topic  A  }  mitmbbb  in  Dec.  A  Am.  Digs.  1907  to  teta,  ft  Rap'r  Indexaa 
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the  said  William  H.  Casey,  after  paying  all  the  debts  and  funeral  ex- 
penses of  the  said  John  B.  Casey,  would  pay  to  the  daughter,  Nellie 
Casey,  the  sum  of  $500,  and  the  balance  he  was  to  hold  for  any  one 
of  the  children  who  should  be  sick.  This  plaintiff  brought  this  action, 
alleging  that  the  said  moneys  were  given  to  the  defendant  to  pay  to 
Nellie  Casey  the  sura  of  $500,  and  the  balanceto  the  next  of  kin,  includ- 
ing the  plaintiff.  Upon  the  trial  the  complaint  was  dismissed,  and  from 
the  judgment  entered  this  appeal  has  been  taken. 

[1-6]  It  is  settled  law  that  one  who  accepts  from  a  party  a  gift  be- 
fore death,  upon  promise  to  make  certain  disposition  thereafter,  is 
deemed  to  hold  such  property  in  trust  for  the  purpose  of  making  such 
disposition  after  the  death  of  the  testator.  Goldsmith  v.  Goldsmith,  145 
N.  Y,  313,  39  N.  E.  1067.  As  far,  therefore,  as  these  trusts  created 
were  valid  trusts,  defendant  is  under  obligation  to  execute  them.  The 
trust  as  to  the  sick  benefits,  that  the  defendant  was  to  hold  the  balance 
of  the  property  for  the  benefit  of  those  of  the  children  who  were  sick, 
is  an  illegal  trust,  as  not  depending  upon  lives.  It  would  operate  to 
suspend  tiie  power  of  alienation  of  the  fund  beyond  the  lives  of  two 
persons  in  being,  contrary  to  the  statute.  The  trust  for  the  payment 
of  debts  and  funeral  expenses  is  not  an  assignment  for  the  benefit  of 
creditors.  It  does,  not  appear  that  there  were  any  debts  at  the  time  the 
assignment  was  made.  The  debts  which  were  to  be  paid  were  not 
those  then  existing,  but  those  that  should  exist  after  the  death  of  the 
assignor.  This  was  not  property  of  which  the  deceased  died  possessed, 
and  therefore  the  administrator  was  not  entitled  thereto.  No  reason 
is  suggested  why  such  a  trust  cannot  be  created,  and  if  there  be  any 
defect  in  the  manner  of  its  creation  the  court  will  imply  a  trust  for 
the  purpose  of  preventing  fraud,  as  was  held  in  the  Goldsmith  Case, 
above  cited.  The  trust  for  the  payment  to  Nellie  of  $500  seems  to  be 
unquestioned. 

[8]  With  the  trust  for  the  payment  to  the  daughter  established,  and 
with  the  trust  for  the  payment  of  debts  and  funeral  expenses  held  val- 
id, and  the  trust  for  the  sick  benefit  held  illegal,  there  should  be  found 
an  implied  trust  for  the  payment  of  the  balance  to  the  next  of  kin  of 
the  assignor.  This  property  was  never  intended  to  be  given  to  the  de- 
fendant for  his  personal  use,  and  the  invalidity  of  part  of  the  trust  for 
which  it  was  given  him  will  not  operate  to  make  effectual  a  gift  which 
was  never  intended.  To  that  extent  the  gift  will  be  deemed  to  have 
failed,  and  the  title  revert  to  the  assignor  or  to  his  next  of  kin,  who 
are  his  representatives.  No  administration  is  necessary,  because  .a 
valid  trust  has  been  created  to  accomplish  all  the  purposes  of  adminis- 
tration. This  action  therefore  is  properly  brought  by  one  of  the  next 
of  kin  for  the  purpose  of  declaring  the  trust,  as  far  as  the  same  may 
be  valid,  and  for  an  accounting  and  payment  of  the  balance  to  the  next 
of  kin.  The  dismissal  of  the  complaint  was  therefore  erroneous,  and 
the  judgment  must  be  reversed.  Inasmuch,  however,  as  the  defendants 
have  not  presented  their  evidence,  a  new  trial  should  be  ordered. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 
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(161  App.  Dlv.  54} 

SIGEL  ▼.  AMERICAN  SEATING  CO. 

(Supreme  Court,  Appellate  Dirislon,  Fourth  Department    March  4,  1914.) 

1.  Mabteb  and  Sxbvant  ({  286*) — Injusikb  to  Servant — AcnoRS — Evidknce. 

In  a  personal  Injury  action  by  a  servant  who  had  three  fingers  cut  olT 
in  a  planing  machine,  evidence  of  the  master's  negligence  in  falling  to 
properly  guard  the  machine  held  sufficient  to  go  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  1001. 
1006,  1008,  1010-1016,  1017-1033,  1036-1042,  1044, 1046-1060;  Dec.  Die  f 
286.»] 

2.  Trial  (|  140*) — Cbkdibii.itt  of  WmncaSBS — Jubt  QuBsnoir. 

The  credibility  of  the  witnesses  is  a  qaestion  for  the  Jury. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  ||  834,  385 ;  Dec.  Dig. 
I  140.*] 

3.  Masteb  and  Sbbtakt  (I  209*)  —  Ihjtjbiks  to  Skbvant  —  Assukptior  or 

Risk. 

An  employ^  who  shaped  boardsy  at  a  machine  consisting  of  a  wheel  set 
with  knives,  assumes  only  those  risks  which  remain  after  full  perform- 
ance by  his  employer  of  all  obligations  to  safeguard  the  machine. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Gent  Dig.  K  652, 
S53;   Dec.  Dig.  §  209.*] 

4.  Masteb  and  Sbbvant,  (i  266*) — Injubies  to  Sebvant;— Actions — ^Bubdcr. 

OF  PsooF. 

In  a  personal  injury  action  by  a  servant,  the  master  has  the  burden  of 
proving  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  U  877- 
908,  955;    Dec.  Dig.  §  265.*] 

6.  Masteb  and  Sebvant  (|  289*)  —  Injubies  to  Sebvant  —  Actions  —  Jdby 
Question. 

In  a  personal  injury  action  by  a  servant  hurt  while  using  a  planing  ma- 
dilne,  the  question  of  his  contributory  negligence  held,  under  the  evi- 
dence, for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  f{  1089,. 
1090,  1092-1132 ;    Dec.  Dig.  i  289.*] 

6.  Tbiai,  (I  252*) — Instructions — Applicabiutt  of  Evidence. 

An  instruction  based  on  a  hypothesis  which  has  no  basis  in  the  evi- 
dence Is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §}  606,  696-612;  Dec.. 
Dig.  i  252.*] 

Robson  and  Merrell,  J  J.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Henry  Sigel  against  the  American  Seating  Company. 
From  a  judgment  for  plaintiff  and  an  order  denying  its  motion  for  a. 
new  trial,  defendant  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Clinton  B.  Gibbs,  of  Buffalo,  for  appellant. 
Dana  L.  Spring,  of  Buffalo,  for  respondent 

LAMBERT,  J.  The  action  is  in  negligence,  and  the  plaintiflf  has- 
had  a  verdict.  He  was  injured  while  working  upon  a  "shaper"  in  the 
defendant's  factory,  suffering  the  loss  of  three  fingers  of  his  right. 

•For  otber  cases  see  same  topic  &  (  nuubeb  id  Dec.  &  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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hand.  His  regular  work  was  not  upon  this  machine,  but,  upon  a  few 
occasions,  he  had  been  there  put  to  work  by  his  foreman. 

The  "shaper"  consists  of  a  flat  table,  at  the  back  edge  of  which  is 
set,  vertically,  a  revolving  shaft,  in  which  are  inserted  several  smalt 
knives.  Along  the  back  edge  of  the  table  is  a  guide  strip,  slightly 
raised  above  tfie  table  top. 

The  work  in  hand,  at  the  time  of  this  accident,  required  the  op- 
erator to  hold  the  board,  being  trimmed,  flatly  upon  the  table  top,  and 
against  the  guide,  and  then  to  shove  same  along  the  guide  and  upon 
the  table  top  until  the  work  came  into  contact  with  the  revolving 
knives.  The  work  was  held  in  place  and  moved  forward  by  the  hands 
of  the  operator  held  flatly  upon  it. 

As  a  means  of  protection  to  the  operator,  a  circular  wooden  guard 
*as  arranged,  completely  covering  the  knives,  except  that  sufficient 
space  was  left  between  the  bottom  of  the  guard  and  the  top  of  the 
table  to  permit  the  passing  of  the  work  underneath  the  guard  and 
against  the  knives.  With  such  a  guard  in  proper  adjustment,  the  op- 
erator could  not  possibly  get  his  hands  upon  the  knives,  providing  he 
held  the  work  flatly  upon  the  table  and  closely  against  the  guide. 

The  negligence  of  the  defendant  is  sought  to  be  predicated  upon 
three  theories;  i.  e.,  insufficient  guarding,  inadequate  instruction  to 
plaintiff,  and  a  defective  condition  of  the  machine  itself.  Each  of 
these  grounds  of  negligence  was  submitted  to  the  jury,  and  hence  this 
appeal  involves  the  sufficiency  of  the  evidence  to  sustain  the  verdict 
of  the  jury  upon  each. 

[1,2]  As  to  the  guarding,  it  is  conceded  that,  if  the  guard  produced 
upon  the  machine,  at  the  trial,  is  the  one  thereon  at  the  time  of  the 
accident  and  had  the  same  adjustment,  then  plaintiff  could  not  have 
been  injured,  if  he  held  the  work  in  proper  position.  There  would  not 
then  have  been  sufficient  room  between  the  top  of  the  work  and  the 
bottom  of  the  guard  to  admit  his  fingers  to  the  knives.  He  and  sev- 
eral of  his  witnesses  testify  that  plaintiff  did  hold  the  work  in  proper 
position,  flatly  on  the  table  and  against  the  guide,  and  it  is  conceded 
that  he  did  get  his  hand  against  the  knives.  Then,  too,  the  witness 
Haas  testifies  that  he  was  present  and  at  once,  following  the  accident, 
measured  the  distance  between  the  top  of  the  table  and  the  bottom 
of  the  guard ;  that  he  found  such  measurement  sufficiently  large  to  ad- 
mit both  the  work  and  plaintiff's  fingers  at  the  same  time.  In  such 
testimony  he  is  supported  by  the  witness  Bogarke,  who  testifies  to 
having  witnessed  the  measurement  as  taken.  If  the  guard  (assuming 
it  to  be  the  same  one  produced  at  the  trial)  was  adjusted  as  this  testi- 
mony indicates,  then  it  cannot  be  seriously  urged  that  it  was  sufficient 
as  a  guard.  So  far  from  affording  any  protection,  it  actually  increased 
the  danger  to  the  operator.  It  was  effective  only  in  concealing  the 
knives  from  view,  and  afforded  no  protection  whatever. 

It  is  true  that  many  witnesses  identify  the  guard  produced  upon  the 
trial  as  the  one  on  the  machine  at  the  time  of  the  accident  and  testify 
that  its  adjustment  is  the  same,  but  it  is  apparent  that  such  testimony 
rests  largely  in  a  general  recollection  of  appearances  rather  than  in 
specific  identification.    The  credibility  of  all  the  witnesses,  including 
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Haas  and  Bogarke,  was  for  the  jury,  and,  if  they  believed  those  two 
witnesses,  then  they  were  justified  in  finding  either  that  the  guard 
upon  the  machine  at  the  time  of  the  accident  was  not  that  produced 
upon  the  trial  or  that,  if  the  same,  it  was  then  differently  adjusted. 
Either  conclusion  is  sufficient  to  sustain  the  jury  verdict,  and  dearly 
a  jury  question  was  presented. 

As  to  the  instructions  given,  it  appears  that  "Polish  Frank,"  the 
foreman,  told  plaintiff  to  stand  at  the  side  of  the  table,  so  as  to  push 
the  work  away  from  his  person,  past  the  knives.  In  this  connection, 
the  witness  Rohlfs,  called  as  an  expert,  testified  that  such  was  an 
improper  position,  as  it  brought  the  hands  of  the  operator  into  closer 
proximity  to  the  knives  than  would  a  position  in  front  of  the  table. 
Quite  obviously  this  is  true,  and  there  was  no  6rror,  therefore,  in  the 
submission  of  the  question  of  instructions. 

As  to  the  defective  condition  of  the  machine,  Haas  testified  that  the 
babbitting  of  the  boxes  upon  the  shaft  was  so  worn  that  the  shaft  ran 
loosely  and  "rattled."  Several  other  witnesses  also  testify  that  it  did 
rattle,  when  in  operation,  and  that  it  would  not,  if  in  good  condition. 
It  also  appeared,  without  objection,  that  shortly  after  the  accident  it 
was  repaired.  It  is  quite  apparent  that,  if  this  shaft  was  revolving 
loosely  in  its  boxes,  the  result  would  be  an  uneven  and  jerky  move- 
ment of  the  knives  and  attendant  and  resulting  difficulty  in  holding  the 
work  in  place.    This  question  presents  no  difficulty. 

[3]  We  are  urged  to  hold  that  plaintiff  assumed  the  risk,  of  such 
an  accident  as  this,  from  the  nature  of  his  employment,  and  to  reverse 
thfe  judgment  and  order  for  that  reason.  It  is  now  well  established 
that  under  such  circumstances,  as  here  present,  a  servant  assumes  those 
risks,  and  those  only,  which  remain  attendant  upon  the  employment 
after  full  performance  by  his  employer  of  all  his  oblig^ations  to  safe- 
guard his  employe.  Fitzwater  v.  Warren,  206  N.  Y.  355,  99  N.  E. 
1042,  42  L.  R.  A.  (N.  S.)  1229.  Thus  it  is  made  plain  that  the  ques- 
tion of  assumed  risk  is  here  dependent  upon  the  question  of  fact  as  to 
sufficient  guarding,  and,  the  jury  having  fotmd  favorably  to  plaintiff, 
no  question  of  assumed  risk  remains. 

[4,  5]  Defendant  further  argues  that  the  evidence  shows  plaintiff 
guilty  of  negligence  contributing  to  the  accident.  Such  contention-  is 
based  upon  the  claim  that  the  plaintiff  permitted  the  work  to  slip  off 
the  table,  thus  leaving  space  for  his  fingers  to  reach  the  knives,  under 
the  guard,  with  the  guard  in  proper  adjustment.  In  this  connection, 
the  frequent  statement  of  plaintiff  that  he  did  not  know  how  the  acci- 
dent happened  is  seized  upon  by  defendant.  Of  course  it  is  true  that, 
upon  the  question  of  defendant's  negligence,  plaintiff  must  point  out 
the  manner  in  which  the  accident  happened.  But  this  statement  by 
plaintiff  is  not  to  be  given  the  sweeping  effect  claumed  by  the  defend- 
ant. Plaintiff  evidently  did  know,  for  he  testified  that  he  held  the 
work  in  proper  place,  and  from  that  evidence,  supported  by  the  other 
testimony  in  the  case,  the  jury  might  find  such  to  be  the  fact.  And, 
even  though  plaintiff  was  unable  to  recall  the  rapid  sequence  of  events 
and  to  trace  cause  and  effect  to  the  resulting  injury,  that  failure  of 
recollection  should  not,  of  itself,  prevent  his  recovery.    It  is  a  fair 
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inference  that  the  injury  to  plaintiff  occurred  at  practically  the  same 
moment  that  the  board  upon  which  he  was  working  went  off  the  table, 
and  it  was  a  fair  question  for  the  jury,  in  the  light  of  all  the  proof, 
to  determine  the  sequence  of  events  and  what  was  the  cause  and  which 
the  effect.  The  burden  of  showing  plaintiff's  contributing  negligence 
was  upon  the  defendant.  Here,  as  in  all  negligence  cases,  the  plain- 
tiff's proof  of  the  accident  involves,  to  some  extent,  the  basis  for  the 
charge  of  contributory  negligence.  But  with  all  the  proof  in  the  case, 
if  an  inference  is  justifiable  therefrom^  which  exculpates  the  plaintiff 
from  the  charge  of  negligence,  then  a  question  of  fact  is  presented 
for  the  jury.  It  cannot  be  said  that  the  evidence  in  this  case  so  clearly 
meets  the  burden  imposed  by  law  upon  the  defendant,  in  that  particu- 
lar, that  we  can  hold  plaintiff  negligent,  as  a  matter  of  law,  or  that 
the  verdict  reached  is  contrary  to  the  weight  of  the  evidence. 

[I]  The  record  presents  a  single  exception  requiring  mention.  The 
court  was  asked  to  charge  that  if  the  jury  found  that  plaintiff  met 
with  the  injury  by  getting  his  hand  under  the  guard  and  into  the  knives 
at  a  time  when  the  board  was  not  upon  the  table,  the  verdict  must 
be  no  cause  of  action.  This  request  has  no  foundation  in  the  facts. 
But  one  witness,  besides  plaintiff,  saw  the  accident.  This  witness 
Swartz,  sworn  by  the  defendant,  testified  that  he  saw  plaintiff's  hand 
drop  (Mito  the  knives  and  the  board  went  onto  the  floor.  This  witness 
says: 

"He  dipped  onto  tbe  knives,  and  tfae  top  dropped,  and,  while  he  slipped,  it 
seems  he  caught  the  knives,  and  he  dropped  the  top  with  his  left  hand,  and 
his  hands  went  Into  the  knives." 

It  is  apparent  from  this  and  other  testimony  from  this  witness  that 
the  dropping  of  the  board  from  the  table,  and  the  injury  to  plaintiff's 
right  hand,  were  practically  simultaneous  occurrences,  resulting  from 
the  same  producing  cause.  There  is  no  evidence  in  the  case  that  plain- 
tiff's hand  slipped  into  the  machine  after  the  board  had  fallen  to  the 
floor.  The  court  was  therefore  justified  in  declining  to  instruct  the 
jury  as  requested. 

'The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur except  ROBSON  and  MERRELL,  JJ.,  who  dissent. 


(161  App.  Dlv.  177) 

MEAD  T.  HERDMAN  et  al. 

(Supreme  Conrt,  Appellate  Division,  Third  Department.    March  4,  1914.) 

L  BXKCUTOBS  AND  AOUIRIBTBATOBB  (f  221*) SSBVICKB  TO    DECEDENT — ^ACTION 

FOB  COUFKNSATION — EVIDENCE — SUFFICIENCT. 

In  an  action  for  compensation  for  services  rendered  and  supplies  ad- 
vanced to  defendants'  testatrix,  under  an  agreement  that  at  her  death 
plaintiff  should  receive  her  property,  evidence  held  to  warrant  a  finding 
for  plaintiff. 

[Ed.  Note. — For  other  oases,  see  Executors  and  Administrators,  Cent 
Dig.  If  901-903%,  1858,  1861-1863,  1863,  1866,  1871-1874,  1876;  Dec.  Dig. 
I  221.»] 


*TW  othw  cfwea  sea  sam*  topic  a  S  NVMBIB  In  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indezo 
146N.I.S.— 23 


Digitized  by  VjOOQ  IC 


354  146  NEW  TOBK  SUPPLEMENT  (Sup.  Ct.. 

2.  WrriTEssKS  (|  202*) — CouprrERCT. 

Ck>de  ClT.  Proc.  §  835,  provides  tliat  attorneys  shall  not  disclose  com- 
munications made  by  their  clients,  whUe  section  836  declares  that  that  pro- 
vlaiou  shall  not  disqualify  an  attorney  on  the  probate  of  a  will  from  be- 
coming a  witness  as  to  its  preparation  and  execution  In  case  he  is  one  of 
the  subscribing  witnesses  thereto.  A  testatrix  had  the  attorney  who  pre- 
pared her  will  sign  as  one  of  the  subscribing  witnesses,  but  she  subse- 
quently revoked  the  wllL  Held,  tliat  the  revocation  revoked  the  right  of 
the  attorney  to  testify  to  the  facts  concerning  the  execution  and  prepara- 
tion of  the  win. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §i  768,  757 ;  Dec. 
Dig.  i  202.*] 

8.  Afpeai.  aitd  Esbob  (J  1051*) — Retxbw — Haruxxbb  Ebbob. 

In  an  action  for  compensation  for  plaintifTs  care  of  deceased  during 
her  declining  years,  the  adml^ion  of  incompetent  evidence  that  she  made 
a  will  in  plaintiff's  favor,  which  she  revoked,  was  harmless,  where  the 
contract  was  abundantly  proven  by  competent  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  i|  4161- 
4170;  Dec.  Dig.  $  1051.*] 

Appeal  from  Trial  Term,  Otsego  County. 

Action  by  James  H.  Mead  against  Nellie  C.  Herdman  and  another, 
as  executors,  etc.,  of  the  estate  of  Mary  A.  Mead,  deceased.  From  a 
judgment  for  plaintiff,  for  $2,000  for  services  and  $479.20  for  sup- 
plies furnished,  defendants  appeal.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Louis  E.  Walrath,  of  Cooperstown,  for  appellants. 
Franklin  C.  Keyes,  of  Laurens  (W.  H.  Johnson,  of  Oneonta,  of  coun- 
sel), for  respondent. 

JOHN  M.  KELLOGG,  J.  [1]  The  defendants'  testatrix  and  her 
husband  were,  in  their  old  age,  living  alone  at  the  village  of  Laurens, 
in  a  house  owned  by  her,  of  the  value,  as  appears  by  the  appellant's 
brief,  of  $1,250,  and  at  ttie  time  of  her  death,  February  21,  1911,  she 
had  personal  property  of  the  value  of  $517.83.  The  plaintiff,  a  nephew 
of  the  husband,  quit  his  employment  as  clerk  in  a  grocery  store  at  One- 
onta, where  he  was  earning  $10  a  week,  returned  to  Laurens  August 
24,  1903,  and  entered  the  family  of  the  testatrix  for  the  purpose  of 
nursing  her  husband  and  assisting  them,  and  continued  in  diat  service 
until  March  3,  1904,  when  the  husband  died,  and  on  March  31,  1904, 
he  received  $143  as  compensation  for  those  services.  After  the  hus- 
band's death  he  continued  to  reside  with  her  until  the  time  of  her  death, 
managing  the  place  and  taking  care  of  her.  The  evidence  of  many 
credible  witnesses  show  that  she  stated  that  she  was  to  pay  him  there- 
for, and  that  he  was  to  have  all  her  property  if  he  remained  with  her. 
It  appears  by  competent  evidence  that  about  March  1,  1910,  she  made  a 
will.  In  the  year  1910  she  stated  that  she  had  made  a  will  and  willed 
her  property  to  the  plaintiff  for  coming  there  and  taking  care  of  her ; 
that  she  had  made  Estelle  Bissell  (one  of  the  principal  devisees)  the 
same  offer  that  she  made  to  the  plaintiff — that  if  she  stayed  with  her 
during  the  time  she  lived  and  took  care  of  her  she  would  have  her  prop- 
erty— and  she  would  not  do  it,  and  she  made  plaintiff  the  same  offer 
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and  when  she  got  through  he  was  to  have  her  property.  From  the  fact 
that  the  plaintiff  entered  the  household  in  the  first  instance  as  an  em- 
ploye, and  from  the  entire  evidence  in  the  case,  it  is  clear  that  it  was 
the  understanding  that  he  was  to  be  paid  for  the  services  he  rendered 
her,  and  was  to  have  her  property  for  taking  care  of  her.  During  the 
time  he  earned  some  money  working  for  others,  which  was  used  for 
the  support  of  himself  and  the  testatrix  and  for  maintaining  the  house. 
January  12,  1911,  Estelle  Bissell,  a  niece,  came  to  the  house  and  re- 
mained there,  and  on  the  16th  day  of  February,  1911,  the  testatrix 
made  the  will,  giving  her  property  principally  to  her  nieces,  with  a 
legacy  of  $100  to  the  plaintiff.  The  judgment  upon  all  the  facts  is 
just,  and  should  be  sustained. 

[2,3]  There  is  some  trouble  with  reference  to  the  evidence  of  the 
witness  Keyes,  the  attorney  who  drew  the  will  in  1910  and  was  a  sub- 
scribing witness  thereto.  He  swore  to  the  execution  of  a  will  which 
gave  to  the  plaintiff  the  house  and  lot  and  furniture,  reciting  that  it 
was  in  payment  of  services  rendered  by  him  to  the  time  of  her  death, 
and  he  testified  to  the  directions  given  by  her  as  to  the  execution  of  the 
will,  which  confirmed  the  plaintiff's  claim  that  he  was  to  have  the 
property  for  taking  care  of  her  during  her  life.  This  testimony  was  ob- 
jected to  upon  the  ground  that  the  witness  was  incompetent  under  sec- 
tions 835  and  836  of  the  Code  of  Civil  Procedure.  There  is  other  com- 
petent evidence  as  to  the  execution  of  a  will  at  this  time,  but  the  par- 
ticulars of  it  do  not  appear.  This  will  was  clearly  revoked  by  the  will 
made  a  few  days  before  her  death,  and  the  eviaence,  therefore,  was 
not  offered  in  a  proceeding  for  the  probate  of  the  will,  but  was  offered 
for  the  purpose  of  showing  an  admission.  Section  836  of  the  Code 
of  Civil  Procedure  provides,  among  other  things,  that  it  shall  not — 

"disqualify  an  attorney  In  the  probate  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate  from  becoming 
a  witness,  as  to  its  preparation  and  execution  In  case  such  attorney  Is  one  of 
the  subscribing  witnesses  thereto." 

There  seems  to  be  substantial  reason  for  saying  that  the  witness  was 
incompetent  to  testify  to  the  execution  of  the  paper,  or  to  statements 
made  by  the  alleged  testatrix  at  the  time  of  its  execution.  If  the  testa- 
trix waived  the  seal  of  confidence  by  requesting  her  attorney  to  witness 
her  will,  she  annulled  such  waiver  by  revoking  the  will.  The  alleged 
admission  was  merely  cumulative;  the  facts  admitted  had  been  so 
abundantly  proved  by  other  competent  evidence  that  the  evidence  of 
the  attorney  could  not  have  affected  the  result. 

The  judgment  is  therefore  affirmed,  with  costs.    All  concur. 


(180  App.  Div.  866) 

JOHNSON  et  al.  t.  BOSS  et  aL 
(Supreme  Court,  Appellate  Division,  Third  Department    Mardi  4,  1014.) 

WttM  (I  687*) TRTJBTS — CONSTBUCTIOW — Revebsion. 

Where  land  is  left  by  will  in  trust  to  turn  the  Income  over  to  the  bene- 
ficiary and  the  principal  only  if  the  trustee  should  so  see  fit,  with  power 
to  the  beneficiary  to  dispose  of  the  property  by  will,  the  heirs  of  the  bene- 
ficiary took  no  title  If  the  beneficiary  died  Intestate  and  had  not  been  given 
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the  land  during  his  lifetime,  and  the  land  reverted  back  to  the  estate  of 
the  testator. 

[Ed.  Note.— For  other  cases,  see  Wllte,  Cent.  Dig.  IS  1638-1643;  Dec.  Dig. 
I  687.*] 

Sutnnission  of  controversy  between  Helen  J.  Johnson  and  another 
against  Peter  R.  Ross  and  another.    Judgment  for  defendants. 

Argued  before  SMITH,  P.  J.,  and  KKLLOGG,  LYON,  HOW- 
ARD, and  WOODWARD.  JJ. 

Mangan  &  Mangan,  of  Binghamton,  for  plaintiffs. 

Deyo  &  Hitchcock,  of  Binghamton,  for  defendants. 

SMITH,  P.  J.  The  plaintiffs  seek  to  compel  the  defendants  to  ex- 
ecute a  contract  and  accept  a  deed  of  certain  premises  heretofore  con- 
tracted to  be  sold  by  the  plaintiffs  to  the  defendants.  The  defense  is 
that  the  plaintiffs  have  not  good  title  to  the  property  and  cannot  con- 
vey. The  plaintiffs  are  the  children  and  sole  heirs  at  law  and  next  of 
kin  of  Charles  B.  Johnson.  They  claim  their  title  through  the  will  of 
Primrose  S.  Johnson,  the  mother  of  Charles  B.  Johnson.  This  will 
provides  for  the  payment  of  debts  and  for  certain  legacies,  and  in  the 
second  subdivision  of  the  second  paragraph  further  provides : 

That  the  trustee  "shall  set  aside  or  hold  the  balance  of  said  rest,  residue 
and  remainder  of  my  estate  and  pay  over  aud  apply  the  use.  Interest  and  in- 
come therefrom  to  my  son  Charles  B.  Johnson  for  his  support  and  that  of  bis 
family  during  his  lifetime.  I  hereby  authorize  and  empower  my  said  trus- 
tee at  any  time  he  shall  see  fit,  my  said  son  Charles  B.  concurring,  to  turn 
over  to  my  said  son  Charles  B.  Johnson  said  principal,  whereupon  the  same 
shall  be  his  absolutely;  and  I  hereby  authorisse  and  direct  that  the  said 
Charles  B.  Johnson,  whether  the  said  principal  shall  be  passed  over  to  him 
by  my  said  trustee  or  not,  to  dispose  the  same  as  he  may  please  by  any  will 
or  testament." 

The  property  in  question  is  comprised  within  this  residue.  It  was 
never  turned  over  to  Charles  B.  Johnson  during  his  lifetime,  and 
Charles  B.  Johnson  died  without  a  will. 

I  am  unable  to  see  how  the  plaintiffs  have  full  title  to  this  property. 
If  the  property  had  passed  to  Charles  B.  Johnson  in  his  lifetime,  they 
would  of  course  inherit.  If  he  had  named  them  by  a  will,  they  would 
take.  The  provision  is  made  for  the  rents  and  profits  to  be  paid  to  the 
son  Charles  B.  Johnson  for  his  support  and  that  of  his  family  during 
his  lifetime,  with  the  right  to  virill  it  at  ^is  death.  There  seems  to  be 
no  provision  that  the  property  shall  go  to  his  family  after  his  death  in 
case  he  shall  make  no  such  provision  by  will.  The  property  would 
seem  to  me  to  revert  to  the  estate  of  Primrose  S.  Johnson  upon  the 
death  of  Charles  B.  Johnson  without  a  will,  and  to  remain  the  prop- 
erty of  that  estate  undisposed  of.  If  this  conclusion  be  right,  the 
plaintiffs  have  no  title  which  they  can  give  to  this  property  to  the  de- 
fendants.. The  defendants  are  therefore  entitled  to  a  judgment  against 
the  plaintiffs  dismissing  the  claim  and  for  costs. 

Judgment  directed  for  the  defendants,  with  costs.    All  concur. 
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aei  App.  DlT.  292) 

CITY  OF  NEW  YORK  y.  LINCH. 

(Supreme  Court,  Appellate  DiTlslon,  First  Department    Marcb  6,  1014.) 

1.  Street  Raii.boadb  (5  57*) — Repaying  Stbeets — Liabiutt. 

Under  Railroad  Law  (Consol.  Laws,  c.  49)  §  178,  providing  that  every 
street  surface  railroad  company,  wbile  it  uses  any  of  its  tracks  in  any 
street, "shall  keep  in  repair  that  portion  of  the  street  between  its  tracks, 
the  rails,  and  two  feet  In  width  outside  of  the  tracks,  whenever  required 
by  the  authorities  so  to  do,  and  that  on  neglect  to  make  repairs,  after  30 
days'  notice  to  do  so,  the  local  authorities  may  make  them  at  the  corix>- 
ratlou's  expense,  the  liability  arises  from  the  conjunction  of  use,  disrepair, 
and  service  of  notice,  and  the  roads  which  are  in  fact  or  as  matter  of 
law  using  the  street  when  repairs  become  necessary  and  notice  to  repair 
is  given  are  liable,  without  regard  to  the  length  of  the  prior  use  or  their 
equities  as  between  each  other ;  and  hence  the  receiver  of  such  corix>ratlon 
may  be  held  liable  at  law,  and  it  is  not  necessary  to  proceed  by  petition  in 
order  that  the  equities  between  him  and  the  railroad  company,  as  deter- 
mined by  their  respective  periods  of  use,  can  be  determined. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent.  Dig.  ||  136-143 ; 
Dec.  Dig.  i  57.*] 

2.  Stbeet  Raiijioads  (§  68*) — Repavino  Streets — Liabilitt. 

Under  Railroad  Law  (Consol.  Laws,  c.  49)  !  178,  where,  though  a  street 
railroad  company,  down  to  the  time  of  its  receivership,  asserted  ownership 
of,  or  rights  over,  certain  tracks,  the  receiver  never  took  possession 
thereof,  used  them,  exercised  any  control  thereover,  -  leased  the  right  to 
use  them  to  others,  or  received  any  rental  for  their  use,  he  could  not  be 
held  liable  for  the  expense  of  repavlng. 

[Ed.  Note. — ^For  other  cases,  see  Street  Railroads,  Cent.  Dig.  1 135 ;  Dec. 
Dig.  i  68.»] 

3.  Stbeet  Railkoads  ({  38*) — Ris-avino  Stbeets — Liaailitt. 

Under  Railroad  Law  (Consol.  Laws,  c.  49)  f  178,  the  city  may  require 
the  repavlng  of  the  portion  of  the  street  for  which  the  company  is  re- 
sponsible vdth  any  kind  of  material  necessary  to  make  the  new  paving 
conform  to  the  paving  of  the  remainder  of  the  street 

[Ed.  Note. — ^For  other  cases,  see  Street  Railroads,  Cent  Dig.  {§  99-111 ; 
Dec.  Dig.  f  38.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  George  W.  Linch  as  re- 
ceiver. From  a  judgment  after  a  trial  by  the  court  without  a  jury,  de- 
fendant appeals.    Modified. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE. 
SCOTT,  and  HOTCHKISS,  JJ. 

Tulien  T.  Davies,  of  New  York  City,  for  appellant. 
Terence  Farley,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  Plaintiff  seeks  to  recover  the  cost  of  certain  re- 
paving  adjacent  to  tracks  of  the  Second  Avenue  Railroad  Company. 
The  action  is  brought  under  former  section  98  (now  section  178)  of  the 
General  Railroad  Law,  which  reads  as  follows; 

"Every  street  surface  railroad  corporation  so  long  as  It  shall  continue  to 
ase  any  of  Its  tracks  in  any  street,  avenue  or  public  place  in  any  city  or  vil- 
lage, shall  have  and  keep  in  permanent  repair  that  portion  at  said  street, 
•     •     *    between  Its  tracks,  the  rails  of  Its  tracks  and  two  feet  In  wldttt  out- 
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Bide  of  its  tracks,  under  the  sni)erTl8lon  of  the  proper  local  anthorlties,  and 
whenever  required  by  them  to  do  so,  and  in  audi  manner  as  they  may  pre- 
scribe. In  case  of  the  neglect  of  any  corporation  to  make  payments  or  re- 
pairs after  the  expiration  of  thirty  days'  notice  to  do  so,  the  local  authorities 
may  make  the  same  at  the  expense  of  such  corporation." 

[1]  The  defendant,  who  was  appointed  by  this  court  in  an  action  to 
foreclose  a  mortgage  covering  the  property  and  franchises  of  the  rail- 
road company,  and  who  has  operated  the  road  in  pursuance  of  such  ap- 
pointment, objects  to  any  recovery  on  grounds  going  to  the  right  of 
the  city  to  maintain  any  action  against  him  on  account  of  the  matters 
in  controversy,  and  also  objects  to  specific  items  on  which  recovery 
has  been  had  because  of  insufficiency  of  proof.  The  objection  to  any 
recovery  rests  principally  upon  the  form  of  the  action — the  defend- 
ant claiming  that  he  is  not  liable  in  an  action  at  law,  but  that  the  prop- 
er procedure  is  by  way  of  petition,  in  which  proceeding  the  equities  be- 
tween him  and  the  railroad  company,  as  determined  by  their  respec- 
tive periods  of  "use"  of  the  tracks,  can  be  determined ;  that  to  permit 
the  present  action  to  be  maintained  "is  virtually  to  compel  the  receiver 
to  pay  compensation  for  the  use  of  the  streets  by  the  railroad  compa- 
ny prior  to  his  appointment  as  receiver." 

I  think  this  argument  is  based  on  an  erroneous  construction  of  the 
statute.  True,  liability  arises  because  of  "use"  of  the  tracks;  but  it 
may  be  enforced  only  after  notice  and  failure  to  repair.  Although  a 
company  which  has  leased  its  road  may  continue  to  be  liable  on  the  the- 
ory of  a  "beneficial  use"  (see  Special  Term  opinion,  Bischoif,  J.,  City 
of  New  York  v.  Central  Park,  N.  &  E.  R.  R.  R.  Co.,  149  App.  Div. 
944, 134  N.  Y.  Supp.  1128,  affirmed  208  N.  Y.  548,  101  N.  E.  1097),  the 
lessee  is  similarly  liable  if  the  tracks  are  in  use  by  it  (Id. ;  Penn.  Steel 
Co.  V.  N.  Y.  City  Ry.  Co.  [C.  C]  191  Fed.  216).  But  if  the  lease  has 
expired  when  the  occasion  for  serving  the  notice  arrives,  and  the  les- 
see is  not  then  in  possession  or  use  of  the  tracks,  no  valid  notice  to  re- 
pair could  be  given  to  it,  and  the  lessor  in  such  case  would  be  solely 
liable.  If  the  statute  is  to  have  a  practical  construction,  it  must  be  that 
liability  arises  from  the  conjunction  of  use,  disrepair,  and  service  of 
notice,  and  that  the  length  of  the  prior  use  is  immaterial.  The  road  or 
roads  which  are,  in  fact  or  as  matter  of  law,  found  to  be  using  the 
road  when  repairs  become  necessary  and  notice  to  repair  is  given,  are 
liable  without  regard  for  any  so-called  equities  between  each  other. 
So  construed,  the  statute  creates,  what  it  was  clearly  intended  to  create, 
a  liability  at  law,  which  in  the  case  of  this  receiver  can  be  determined  in 
this  action  as  well  as  in  any  other  form  of  proceeding.  If  any  ques- 
tion should  hereafter  arise  in  the  foreclosure  action  as  to  the  rank  to 
be  given  to  the  judgment  in  the  adjustment  of  claims,  it  can  then  be  dis- 
posed of. 

The  specific  items  to  which  defendant  objects  are  numbered  2,  5, 
6,  16,  and  18.  As  to  items  2,  5,  and  6,  it  is  claimed  that  there  was  no 
proof  of  use  by  the  receiver,  and  that  the  proof  of  service  of  notice  to 
repair  was  deficient. 

[2]  Items  2  and  5  affect  First  avenue  from  Fourteenth  to  Twenty- 
Third  street,  and  the  facts  are  as  follows : 

The  franchises  of  the  railroad  as  originally  acquired  in  1852  included 
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the  right  to  operate  a  single  track  on  First  avenue  between  the  above 
streets.  The  railroad  company  constructed  and  operated  a  single  track 
in  the  center  of  the  avenue  until  some  time  in  1872,  when  it  entered  in- 
to an  agreement  with  the  Dry  Dock,  East  Broadway  &  Battery  Rail- 
road Company,  which  had  a  franchise  for  a  double-track  road  on  First 
avenue,  by  which  it  was  provided  that  the  Dry  Dock  Company  might 
remove  the  tracks  of  the  Second  Avenue  Company  from  the  center  of 
First  avenue  to  a  position  in  a  line  with  the  proposed  westerly  track  of 
the  Dry  Dock  Company,  and  that  such  track  should  thereafter  be  used 
jointly  between  the  two  companies ;  the  Dry  Dock  Company  agreeing 
to  pay  $500  per  year  for  such  use  on  its  part,  and  the  Second  Avenue 
Company  agreeing  to  keep  the  tracks  in  repair.  It  was  also  agreed 
that,  whenever  the  Second  Avenue  Company  should  be  authorized  to 
operate  a  double-track  road  through  the  part  of  the  avenue  in  ques- 
tion, it  might  use  the  two  Hnes  of  track  without  cost,  and  thereupon  the 
Dry  Dock  Company's  annual  trackage  payments  should  cease. 

The  receiver  testified  that  he  had  never  operated  any  cars  over 
this  stretch  of  track,  had  never  leased  to  others  the  right  so  to  do,  had 
never  received  any  rent  for  its  use,  and  had  never  exercised  any  con- 
trol whatever  over  it,  but  that  the  Dry  Dock  Company  operated  its  cars 
over  the  line.  It  was  conceded  that  the  Second  Avenue  Company  had 
itself  continued  to  assert  ownership  of  or  rights  over  the  several  tracks. 

Under  these  circumstances,  I  do  not  think  the  receiver  is  liable.  As- 
suming that  there  may  have  been  some  form  of  "beneficial  use"  re- 
maining to  the  Second  Avenue  Company  in  the  stretch  of  track  in 
question  (see  cases  above  cited),  the  fact  that  the  receiver  has  never  in 
any  sense  used  the  tracks  or  assumed  dominion  over  them  clearly  re- 
lieves him  from  any  obligation  under  the  statute. 

Item  6.  This  affects  an  area  on  Allen  street  at  the  intersection  of 
Rivington.  The  Second  Avenue  Company  originally  had  a  franchise 
for  a  single  track  at  this  point,  which  track  it  constructed  and  for  a 
time  operated  and  continued  to  claim  ownership  of,  down  to  the  time 
of  the  receivership ;  but  the  receiver  never  assumed  possession  of  or 
used  the  tracks  in  any  way,  and  hence  cannot  be  held  liable.  If  re- 
covery is  denied  on  the  above  items  for  failure  of  proof  of  use,  it  is  un- 
necessary to  determine  the  sufficiency  of  the  notice  served. 

[3]  Items  16  and  18.  The  controversy  with  respect  to  these  items 
brings  up  a  question  of  performance.  The  testimony  was  conflicting, 
and,  as  there  was  sufficient  evidence  to  sustain  the  findings  of  the  trial 
court,  they  should  not  be  disturbed.  A  further  objection  is  raised  as  to 
these  items  with  respect  to  the  right  of  the  city  to  compel  defendant  to 
repave  with  a  particular  kind  of  pavement ;  but  in  City  of  N.  Y.  v.  N. 
Y.  City  Ry.  Co.,  132  App.  Div.  156,  116  N.  Y.  Supp.  939,  it  was  held 
that  the  city  might  require  a  street  to  be  repaved  with  any  kind  of  ma- 
terial necessary  to  make  the  new  paving  conform  to  the  paving  in  the 
remainder  of  the  street 

For  the  reasons  above  given,  the  judgment  should  be  modified,  by 
reversing  so  much  thereof  as  includes  items  2,  5,  and  6,  and,  as  so 
modified,  affirmed.  Appropriate  findings  for  the  judgment  to  be  en- 
tered hereon  may  be  submitted  on  settlement  of  the  order.   All  concur. 
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(161  App.  DlT.  439) 

DEGNAN  T.  GENERAL  ACCIDENT,  FIRE  A  LIFE  ASSUR.  CORPORATION, 
LIMITED,  or  PERTH,  SCOTLAND. 

(Supreme  Court,  Appellate  Dirislon,  First  Department    March  6,  1914.) 

1.  Insubance  (S  84*) — Aqknt's  Contbact — Right  to  GomnssiON. 

Defendant's  general  agents,  having  employed  plaintiff  to  secure  appli- 
cations for  insurance,  agreed  to  pay  Iiim  25  per  cent,  of  premiums  received 
on  applications  which,  be  secured.  Plaintiff  secured  two  applications  for 
liability  Insurance,  on  which  policies  were  Issued,  but  before  they  expired, 
defendant's  general  agents  were  changed,  and  Insured  procured  from  the 
new  agents  cancellation  of  the  policies  and  the  issuance  of  new  ones  for 
the  balance  of  the  term,  because  they  did  not  wish  further  dealings  with 
plaintiff.  SeU,  that  plaintiff,  having  received  commissions  on  the  poli- 
cies issued  to  the  date  of  cancellation,  was  not  entitled  to  recover  com- 
missions on  the  new  policies. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  |  126;  Dec.  Dig. 
{  84.*] 

2.  Insurance  ({  84*) — Aqenct  Contbact — Sbbaqents — Comvissions. 

Defendant  a  foreign  general  insurance  company,  employed  certain  gen- 
eral agents  to  obtain  insurance,  agreeing  to  pay  35  per  cent  of  the  pre- 
miums received.  The  agents  employed  plaintiff  to  solicit  risks,  agreeing 
to  pay  him  25  per  cent  Plaintiff  received  certain  liability  applications,  on 
which  policies  were  Issued  by  the  agents,  for  which  plaintiff  received  com- 
missions accruing  to  the  date  of  cancellation  before  the  policies  expired, 
prior  to  which  the  agency  was  changed  and  new  agents  appointed,  who  is- 
sued new  policies  for  the  balance  of  the  term  at  the  request  of  the  in- 
sured. Held,  that  there  was  no  contractual  relation  between  plaintiff  and 
defendant  and,  defendant  having  paid  the  whole  commission  to  its  agents, 
plaintiff  could  not  recover  commissions  on  premiums  received  after  can- 
cellation of  the  original  policies. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §  126;  Dec  Dig. 
R  84.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  Degrian  against  the  General  Accident,  Fire  & 
Life  Assurance  Corporation,  Limited,  of  Perth,  Scotland.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial,  it  appeals.    Reversed  and  dismissed. 

Argued  before  INGRAHAM,  P.  T..  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Stephen  P.  Anderton,  of  New  York  City,  for  appellant 
Lemuel  E.  Quigg,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  The  defendant  is  a  foreign  corporation,  and 
in  191 1  was  represented  in  this  country  by  Duer  &  Gillespie,  as  gener- 
al agents  of  its  liability  insurance  department.  Duer  &  Gillespie  en- 
tered into  an  arrangement  with  the  plaintiff  by  which  they  agreed  to 
pay  to  him  25  per  cent,  of  premiums  received  for  insurance  issued  up- 
on his  application.  Subsequent  to  this  agreement  he  produced  two  ap- 
plications for  liability  insurance,  one  by  the  Degnon  Contracting  Com- 
pany and  the  other  by  James  Pilkington,  to  cover  risks  incurred  in 
connection  with  certain  work  carried  on  by  them.  The  policies  were  is- 
sued by  Duer  &  Gillespie  in  the  name  of  the  defendant,  one  to  the  Con- 

*For  eUiw  cases  see  sama  topic  &  |  numsib  In  Dec.  &  Am.  Digs.  1W7  to  date,  *  Rep'r  Indezee 


Digitized  by 


Google 


Sup.  Ct)      SB6NAN  y.  OENBBAL  AGCIDENT,  F.  «  L.  A.  COBF.  861 

tracting  Company  for  a  period  of  one  year  from  October  31,  1911,  and 
the  other  to  Pilkington  for  one  year  from  November  17,  1911.  The 
premiums  upon  each  policy  were  fixed  at  a  certain  percentage  of  the 
monthly  pay  rolls  of  the  assured.  After  the  policies  were  issued  the 
John  A.  Kelly  Company  succeeded  Duer  &  Gillespie  as  defendant's 
general  agent.  In  February,  1912,  the  Contracting  Company  and  Pilk- 
ington, by  their  representatives,  requested  the  Ktily  Company  to  cancel 
the  policies  theretofore  issued  by  Ehier  &  Gillespie  and  issue  similar 
one  for  the  balance  of  the  term.  The  reason  this  change  was  requested 
was  stated  to  be  that  each  assured  did  not  wish  to  have  any  further 
dealings  or  connection  with  the  plaintiff,  the  one  who  had  procured  the 
insurance.  The  John  A.  Kelly  Company  at  first  declined  to  issue  new 
policies  to  take  the  place  of  the  old  ones,  but  finally  did,  on  being  told 
if  they  did  not  do  so  the  assured  would  insist  upon  a  cancellation,  and 
procure  insurance  from  another  company.  The  policies  were  canceled 
on  the  1st  of  March,  1912,  and  new  ones  issued  for  the  balance  of  the 
year,  which  were  in  all  respects  like  the  old,  except  a  different  person 
was  mentioned  as  broker.  The  plaintiff  has  received  his  commission 
upon  the  policy  issued  to  the  Contracting  Company  to  the  date  of  can- 
cellation. He  brings  this  action  to  recover  commissions  alleged  to  have 
accrued  on  both  policies  after  the  cancellation,  and  also  for  commis- 
sion on  the  Pilkington  policy  prior  to  that  time.  No  proof  was  offered 
to  the  effect  that  the  premmm  on  the  Pilkington  policy  was  ever  col- 
lected for  the  period  prior  to  the  cancellation.  He  had  a  recovery,  and 
the  defendant  appeals. 

[1]  I  am  of  the  opinion  that  the  judgment  is  erroneous.  Plaintiff 
was  not  entitled  to  commissions  upon  premiums  received  after  the  can- 
cellation. His  only  right  to  commissions  was  upon  premiums  paid  up- 
on policies  written  by  Duer  &  Gillespie.  These  policies  contained  the 
usual  clause,  giving  the  right  of  cancellation  to  both  the  assured  and 
the  company.  The  fact  is  undisputed,  and  the  court  so  instructed  the 
jury,  that  if  the  assured  exercised  this  right,  and  the  Insurance  Com- 
pany in  canceling  the  policies  acted  in  good  faith,  then  the  plaintiff 
was  not  entitled  to  recover.  Had  the  jury  followed  such  instruction, 
then  a  verdict  would  have  been  rendered  for  the  defendant,  because  the 
evidence  is  uncontradicted  that  the  cancellation  took  place  solely  at  the 
instance  of  the  assured,  and  that  the  defendant  acted  entirely  in  good 
faith  in  finally  acceding  to  the  request  to  cancel.  A  finding  to  the  con- 
trary is  without  evidence  to  support  it.  As  already  stated,  it  at  first 
declined  to  cancel,  and  only  agreed  to  do  so  by  the  assured's  saying  that, 
unless  it  did,  it  would  procure  insurance  elsewhere.  The  record  is  bar- 
ren of  any  evidence  tending  to  show  that  the  Insurance  Company  acted 
in  bad  faith  towards  the  plaintiff,  or  had  any  interest  in  the  cancella- 
tion other  than  to  preserve  its  own  business. 

[2]  Not  only  this,  but  the  proof  established  that  the  defendant 
never  obligated  itself  to  pay  him  any  commissions  whatever.  His 
agreement  was  with  Duer  &  Gillespie.  It  agreed  to  pay  him  25  per 
cent,  of  the  premiums  received,  and  up  to  the  cancellation  of  the  policies 
that  amount  was  received  by  him.  Frederick  G.  Gillespie  was  sworn 
as  a  witness  on  behalf  of  the  plaintiff,  and  testified  that  Duer  &  Gilles- 
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pie,  as  the  general  agents  of  the  defendant,  received  a  commission  of 
35  per  cent,  which  was  all  the  company  was  to  pay  for  getting  the 
business" ;  that  35  per  cent,  was  paid  to  Duer  &  Gillespie,  and  out  of 
such  payment  it  had  to  pay  whatever  commissions  were  paid  for  get- 
ting the  business.  The  defendant  has  paid  to  Duer  &  Gillespie  35  per 
cent,  of  the  premiums  received  prior  to  the  cancellation.  This  is  all 
that  it  ever  agreed  to  pay  to  any  one.  Of  this  sum  the  plaintiff  has 
received  25  per  cent.,  all  that  Duer  &  Gillespie  agreed  to  pay  to  him. 
He  was  not  entitled  to  commissions  upon  premiums  thereafter  paid. 

Attention  is  called  to  several  alleged  errors  in  the  charge  which 
would  require  serious  consideration  except  for  the  conclusion  reached. 

The  judgment  and  order  appealed  from  are  reversed,  with  costs,  and 
the  complaint  dismissed,  with  costs. 

INGRAHAM,  P.  J.,  and  CLARKE  and  SCOTT,  JJ.,  concur. 
LAUGHLIN,  J.,  concurs  on  first  ground. 


(161  App.  Div.  30) 

G.  H.  McGILL  CO.  v.  UNDBBWOOD. 

(Supreme  Court,  Appellate  Division,  Third  Department.'    March  4,  1914) 

1.  PutADiNO  (8  142») — Answeb — Matebiautt. 

In  an  action  by  plaintiff,  a  domestic  cori>oratlon,  to  recover  $24.47  for 
goods  sold  to  defendant,  an  answer  alleging  that  defendant  and  certain 
others  became  members  of  a  co-operative  association  to  obtain  supplies  at 
cost,  each  paying  $25  for  the  privilege,  with  the  right  to  withdraw  and  re- 
ceive back  such  sum  in  money  or  trade  from  the  association,  tliat  defend- 
ant and  others  traded  with  plaintiff  company  in  the  belief  that  the  agree- 
ment was  being  and  would  be  fulfilled,  but  that  plaintiff  failed  to  fulfill  its 
contract,  and  it  refused  to  offset  for  the  amounts  traded  the  amount  of 
the  deposit,  falling,  however,  to  allege  that  plaintiff  was  any  party  to  the 
agreement,  was  insufficient. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  H  290,  291,  297, 
800;  Dec.  Dig.  §  142.*] 

2.  COBPOBATIONS    (i  376») — POWEBS — PCBCHABE   OF   OWN    StoCK. 

A  domestic  corporation  may  not  purchase  its  own  stock  except  out  of 
surplus  earnings. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {  1530:  Dec 
Dig.  8  376.*] 

3.  COEPOBATIONS    (§  67») — PoWEBS — RBDUOTIOir  OF   SXOOK. 

Stock  Corporation  Law  (Consol.  Laws,  c.  69)  |  28,  provides  that  the  di- 
rectors of  a  stock  corporation  shall  not  make  dividends  except  from  sur- 
plus profits  arising  from  the  business,  nor  divide,  withdraw,  or  in  any 
way  pay  to  stoclcholders  any  part  of  the  capital  of  the  corporation  or  re- 
duce its  capital  stock  except  as  provided  by  law.  Held,  that  an  agreement 
between  a  domestic  stock  corporation  and  its  stockholders,  operating  a  co- 
operative association,  to  furnish  its  stockholders  with  supplies  at  cost,  that 
in  consideration  of  their  contributing  $25  to  the  stock  of  the  corporation 
they  might  withdraw  at  any  time  and  receive  back  the  amount  so  paid  ei- 
ther in  cash  or  supplies  from  the  corporation,  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  181-183. 
449;   Dec.  Dig.  i  67.  •] 

•For  other  cues  see  ume  topic  ft  i  mruBBB  In  Dec.  ft  Am.  Dlgi.  IMT  to  date,  ft  Rer'r  Indexu 
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Appeal  from  Rensselaer  County  Court. 

Action  by  the  G.  H.  McGill  Company  against  Orrin  F.  Underwood. 
Judgment  for  defendant,  and  plaintiff  appeals.    Reversed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Ernest  L.  Boothby,  of  Rensselaer,  for  appellant. 
Thomas  F.  McDermott,  of  Albany,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  a  domestic  stock  corporation, 
brought  this  action  to  recover  the  amount  of  a  claim  for  groceries, 
meats,  etc.,  sold  and  delivered  to  the  defendant.  The  answer  denied 
the  claim,  and,  for  "a  second,  separate,  and  further  answer  and  de- 
fense, defendant  alleges  that  thedefendant  and  several  other  residents 
of  the  city  of  Rensselaer  agreed  to  become  members  of  a  co-operative 
association  through  which  they  were  to  obtain  domestic  supplies  at  cost 
and  expense  of  management  of  the  association,  each  agreeing  to  and 
did  pay  for  such  privilege  the  sum  of  $25,  with  the  further  under- 
standing that  said  subscribers,  or  any  of  them,  whenever  they  desir- 
ed to,  might  withdraw  from  said  association  and  receive  back  the  $25, 
or  trade  out  the  same  with  said  association.  That  under  said  agree- 
ment defendant  and  the  other  members  of  the  association  traded  with 
the  said  McGill  Company  in  the  belief  that  the  said  agreement  was 
being  and  would  be  fulfilled,"  and  that  the  defendant  "further  alleges 
that  said  McGill  Company  has  failed  to  fulfill  its  contract  and  agree- 
ment, and  has  refused  and  declined  to  cancel  or  offset  for  the  amounts 
traded  the  amount  so  deposited,"  and  demands  judgment  dismissing 
the  complaint. 

Upon  the  trial  before  the  city  court  it  was  admitted  that  the  plain- 
tiff was  a  domestic  corporation,  and  that  the  goods,  wares,  and  mer- 
chandise were  delivered  to  the  defendant  to  the  value  of  ^4.47,  and 
that  no  money  had  been  paid  on  the  account,  but  judgment  was  given 
for  the  defendant  dismissing  the  complaint,  and  this  judgment  has 
been  affirmed  upon  appeal  to  the  County  Court. 

[1]  Just  how  the  facts  alleged  in  the  answer  could,  in  any  man- 
ner, constitute  a  defense  to  this  cause  of  action  it  is  difficult  to  under- 
stand. The  complaint  alleged  that  the  plaintiff  was  a  domestic  corpo- 
ration, and  that  ^e  defendant  owed  a  certain  sum  of  money  for  goods 
purchased  of  the  corporation,  and  both  of  these  facts  were  admitted, 
but  because  it  was  alleged  and,  we  may  assume,  proved  that  the  "de- 
fendant and  several  other  residents  of  the  city  of  Rensselaer  agreed  to 
become  members  of  a  co-operative  association,"  and  that  each  agreed 
"to  and  did  pay  for.  such  privilege  the  sum  of  $25,  with  the  further 
understanding  that  said  subscribers,  or  any  of  them,  whenever  they 
desired  to,  might  withdraw  from  such  association  and  receive  back 
the  $25,  or  trade  out  same  with  said  association,"  clearly  has  no  rela- 
tion to  the  plaintiff  as  a  stock  corporation  of  the  state  of  New  York. 
Nor  is  the  case  helped  by  the  further  allegation  that  "under  said 
agreement  defendant  and  the  other  members  of  the  association  traded 
with  the  said  McGill  Company  in  the  belief  that  the  said  agreement 
was  being  and  would  be  fulfilled."    There  is  no  allegation  that  the  G. 
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H.  McGill  Company  made  any  agreement  of  the  kind  set  up  in  the 
answer;  the  allegation  is  that  "the  defendant  and  several  other  resi- 
dents of  the  city  of  Rensselaer  agreed  to  become  members,"  not  of 
the  G.  H.  McGill  Company,  but  of  a  "co-operative  association,"  and 
that  they  did  so,  paying  $25  for  the  privilege.  But  the  answer  con- 
tinues that  defendant  "further  alleges  that  said  McGill  Company  has 
failed  to  fulfill  its  contract  and  agreement,  and  has  refused  and  de- 
clined to  cancel  or  offset  for  the  amounts  traded  the  amount  so  depos- 
ited." No  allegation  is  made  that  the  G.  H.  McGill  Company  ever 
made  any  contract  with  the  defendant,  or  with  any  one  else,  by  which 
it  was  to  permit  its  stockholders  to  withdraw  their  capital  from  the 
corporation;  and  section  28  of  the  Stock  Corporation  Law  clearl> 
forbids  the  presiunption  that  any  such  contract  was  ever  attempted  on 
the  part  of  the  corporation. 

[*]  The  section  cited  provides  that  "directors  of  a  stock  corporation 
shall  not  make  dividends,  except  from  the  surplus  profits  arising  from 
the  business  of  such  corporation,  nor  divide,  withdraw,  or  in  any  way 
pay  to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  of  such 
corporation,  or  reduce  its  capital  stock,  except  as  authorized  by  law" ; 
and  no  law  of  this  state  can  be  found  which  authorizes  the  purchase 
of  its  own  capital  stock  by  a  corporation  except  in  the  event  of  such 
purchase  being  made  out  of  surplus  earnings,  which  is  simply  reduc- 
ing the  nominal  capital  stock  by  increasing  the  value  of  the  actual 
capital  stock  in  a  like  amount. 

[3]  In  other  words,  the  whole  policy  of  the  law  is  to  maintain  un- 
impaired the  capital  stock  of  a  business  corporation  as  the  fund  to 
which  creditors  may  look  for  the  discharge  of  their  claims,  and  the 
law  will  not  presume  that  the  directors,  who  are  charged  with  the 
duty  of  managing  the  affairs  of  the  corporation,  have  been  guilty  of  a 
violation  of  this  duty.  The  evidence  in  this  case  shows  that  the  de- 
fendant is  the  owner  of  one  share  of  the  capital  stock  of  the  plaintiff 
corporation,  and  it  is  the  theory  of  the  defense  that  this  corporation 
is  the  "co-operative  association"  alleged  in  the  answer,  and  that  it  was 
not  the  purpose  to  earn  dividends  but  to  reduce  to  the  holders  of  this 
stock  the  cost  of  living.  There  are  no  proper  allegations  in  the  answer 
to  raise  this  issue,  and  the  defendant  in  any  event  would  not  be  en- 
titled to  the  relief,  for  the  reason  that  the  corporation  has  no  right  un- 
der its  charter  to  make  the  alleged  agreement,  and  persons  dealing  with 
a  corporation  are  bound  to  know  the  limitations  upon  its  authority. 

Whatever  understanding  certain  citizens  of  Rensselaer  may  hav& 
had  with  the  organizers  of  the  corporation,  they  have  not  shown  them- 
selves to  have  had  any  valid  contract  with  the  plaintiff  corporation,  and 
the  judgments  and  order  appealed  from  should  be  reversed,  with  costs 
to  the  appellant  in  all  courts.    All  concur. 
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SCHENE  ▼.  INTEBNATIONAIi  BY.  CO. 
(Sopieme  Court,  Special  Temi,  Erie  County.    February,  1914.) 

L  Carbixbs  (i  20*)  —  Cabbiaob  or  PAaaSNOBBS  —  Tbansfbbs  to  Conneotino 
Likes. 

Public  Service  Commissions  Law  (Consol.  Laws,  c.  48)  §  49,  subd.  7,  re- 
quires every  street  railroad  corporation  contracting  with  another  sucb  cor- 
poration, as  provided  In  Railroad  Law,  |  78,  to  carry  or  permit  any  other 
party  to  sucb  contract  to  carry  between  any  points  on  the  railroads- or  por- 
tions thereof  embraced  in  such  contract,  any  passenger  desiring  to  make 
one  continuous  trip  between  sucb  points  for  a  single  fare,  and  to  give  to 
each  passenger  paying  a  single  fare  a  transfer  entitling  him  to  a  continu- 
ous trip  to  any  point  or  i>ortlon  of  any  railroad  embraced  in  such  con- 
tract, and  provides  a  penalty  of  $00  for  every  refusal  to  comply  with  the 
requirements  of  that  subdivlBlon.  Railroad  Law,  §  78,  provides  that  sub- 
ject to  the  permission  and  approval  of  the  Public  Service  Commission  any 
railroad  corporation  owning  or  operating  any  railroad  may  contract  with 
any  other  such  coriwratlon  for  the  use  of  their  respective  roads,  or  any 
part  thereof,  and  thereafter  use  them  in  such  manner  and  for  such  time 
as  may  be  prescribed  in  tbe  contract  Seld,  that  an  agreement  between 
two  street  railroad  corporations,  by  which  each  agreed  to  accept  and  honor 
transfers  Issued  by  the  other  to  its  passengers,  is  not  a  contract  for  the 
use  of  their  respective  roads  within  section  78,  and  the  refusal  to  honor 
such  a  transfer  does  not  make  the  company  so  refusing  liable  to  the  stat- 
utory penalty. 

[Ed.  Note.— For  other  cases,  see  Carriers,  -Cent  Dig.  ff  83-49,  133,  027; 
Dec.  Dig.  i  20.*] 

Z  Cabbubs  (S  20*)  —  Cabbiaob  or  PAssERaEBs  —  Tbaitsfebs  to  Connbctino 
Likes. 

Where  defendant,  a  street  railway  company,  agreed  with  tbe  B.  Com- 
pany that  the  B.  Company  might  use  defendant's  track  for  a  few  blocks 
on  one  street,  the  only  portion  of  defendant's  road  "embraced  In  such  con- 
tract" within  section  49  was  such  few  blocks,  and  a  refusal  to  accept  and 
honor  a  transfer  of  the  B.  Company  for  a  ride  over  a  different  portion  of 
defendant's  road  did  not  subject  It  to  the  statutory  penalty. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  f i  33-49,  133,  927 ; 
Dea  Dig.  I  20.*] 

8.  Appeal  and  Ebbob  Q  1177*)— Intebiob  Coubts — Appeal — Rendebino  Pi- 
nal JUDOUENT. 

Upon  reversal  of  a  Judgment  of  a  city  court  in  favor  of  the  plalntlflF, 
where  It  did  not  aiqpear  that  a  case  could  be  made  upon  a  new  trial,  a 
new  trial  would  not  be  directed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4597- 
4604,  4606-4610;  Dec  Dig.  {  1177.*] 

Appeal  from  City  Court  of  Buffalo. 

Action  by  William  Schenk  against  the  International  Railway  Com- 
pany. Judgement  for  plaintiff,  and  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

R.  C.  Vaughan,  of  Buffalo,  for  appellant. 
Seymour  C.  Pinch,  of  Buffalo,  for  respondent 

WHEELER,  J.  This  action  was  brought  to  recover  a  penalty  for  a 
failure  to  honor  a  transfer  issued  by  the  Buffalo  &  Lake  Erie  Traction 
Company  to  the  plaintiff,  purporting  to  give  the  plaintiff  the  right  to 
ride  upon  it  over  certain  lines  of  the  defendant  to  his  destination. 

*Por  oUiw  CMM  Me  same  topic  ft  I  nuiibcb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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It  is  claimed  this  refusal  was  in  violation  of  the  provisions  of  sub- 
division 7  of  section  49  of  the  Public  Service  Commissions  Law  (Con- 
sol.  Laws,  c.  48)  and  subjected  the  defendant  to  the  penalty  of  $50 
sought  to  be  recovered,  because  the  defendant  and  the  Buffalo  &  Lack- 
awanna Traction  Company,  the  predecessor  in  interest  of  the  Buffalo 
&  Lake  Erie  Traction  Company,  had  entered  into  an  arrangement  pur- 
suant to  the  provisions  of  section  78  of  the  Railroad  Law  of  the  state 
(Uws  1890,  c.  565). 

The  contract  or  agreement  between  the  parties  was  put  in  evidence 
on  the  trial  of  this  action  in  the  court  below.  By  the  recitals  of  this 
agreement  and  the  proof  in  this  case,  it  appears  that  the  Buffalo  & 
Lackawanna  Traction  Company  proposed  to  construct  and  operate  a 
line  of  street  cars  from  the  City  Line  of  Buffalo,  over  and  through 
certain  streets  of  said  city  to  Lafayette  Square  near  the  center  of  the 
city.  This  line  has  a  length  approximately  of  six  or  seven  miles.  Part 
of  its  route,  for  a  few  blocks,  was  through  and  over  Swan  street,  in 
which  the  defendant,  or  the  Crosstown  Street  Railway  Company,  had 
a  single  track  and  a  franchise  to  operate  it.  This  agreement  provided 
that  the  single  track  should  be  changed  and  relocated,  so  as  to  permit 
the  Lackawanna  Company  to  lay  an  additional  track  beside  it,  so  that 
there  should  be  operated  a  double  track,  but  that  the  cost  and  expenses 
of  such  changes  should  be  borne  by  the  Lackawanna  Company;  that 
the  track  of  3ie  defendant  so  changed  should  remain  the  property  of 
the  defendant,  but  the  Lackawanna  Company  might  operate  over  this 
short  stretch  of  track.  Among  other  things,  this  agreement  further 
provided  that  all  transfers  issued  by  the  Lackawanna  Company,  or  its 
successors,  to  its  passengers  for  passage  over  any  of  the  lines  of  the 
International  Railway  Company  or  the  Crosstown  Company  within 
the  city,  would  be  accepted  and  honored  by  the  International  Company, 
and  vice  versa  those  issued  by  the  International  or  Crosstown  Com- 
panies to  the  Lackawanna  Company.  All  transfers  issued  by  these 
respective  companies  were  to  be  issued  subject  to  the  terms  and  condi^ 
tions  of  the  so-called  Milburn  agreement.  So  much  for  the  terms  of 
the  agreement  in  question. 

On  the  21st  day  of  January,  1912,  the  plaintiff  became  a  passenger 
on  one  of  the  cars  of  the  Buffalo  &  Lake  Erie  Traction  Company  at 
Louisiana  and  Elk  streets  in  the  city  of  Buffalo  for  a  continuous  trip 
to  the  intersection  of  Sycamore  street  and  Miller  avenue,  which  point 
is  beyond  the  line  of  said  traction  company,  and  on  the  line  of  the  de- 
fendant's street  railroad.  He  was  given  a  transfer  by  the  traction 
company  to  his  desired  destination,  and  rode  over  the  line  of  the  trac- 
tion company  to  its  terminus  at  the  corner  of  Washington  and  Clin- 
ton streets.  This  took  him  over  and  beyond  the  short  stretch  of  track 
in  Swan  street  referred  to  above.  At  the  corner  of  Washington  and 
Clinton  streets  the  plaintiff  boarded  one  of  the  Sycamore  street  cars 
of  the  defendant,  but  the  conductor  refused  to  honor  the  transfer 
given,  and  forced  the  plaintiff  to  leave  the  car,  and  he  was  compelled 
to  pay  a  second  fare  in  order  to  reach  his  destination.  The  reason 
for  the  rejection  was  the  objection  that  the  transfer  slip  was  improp- 
erly punched.    The  plaintiff  contends  that,  notwithstanding,  it  entitled 
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him  to  ride,  and  was  improperly  refused,  and  that  the  defendant  has 
incurred  the  penalty  provided  by  the  statute. 

[1]  We  held  in  the  case  of  Catalano  v.  Crosstown  Railway  Co. 
(Sup.)  137  N.  Y.  Supp.  118,  that  under  the  provision  of  the  so-called 
Milbum  agreement,  which  provides  for  the  transfer  of  passengers 
from  the  lines  of  one  street  car  company  to  the  lines  of  another  com- 
pany for  one  fare,  such  a  contract  does  not  fall  within  the  provisions 
of  the  act  here  relied  upon,  and  that  while  a  refusal  to  honor  such  a 
transfer  might  confer  a  right  of  action  for  damages,  it  did  not  subject 
the  street  railway  c6mpany  refusing  the  transfer  to  a  penalty  under 
the  provisions  of  section  49  of  the  Public  Service  Commissions  Law. 
In  that  case,  we  held  that  such  an  arrangement  for  the  mutual  trans- 
fer of  passengers  was  not  a  contract  for  the  use  of  their  respective 
roads  or  routes  within  the  meaning  of  section  78  of  the  Railroad  Law. 
When  the  same  case  came  before  us  on  a  second  appeal,  we  said  we 
had  no  occasion  to  modify  the  views  expressed  in  our  first  opinion  on 
that  point.  Catalano  v.  International  Ry.  Co.  (Sup.)  145  N.  Y.  Supp. 
1(X)5.  Following  these  decisions,  we  hold  here  that  the  clause  in  the 
agreement  between  the  defendant  and  the  Lackawanna  Traction  Com- 
pany for  mutual  transfers  of  passengers  does  not  justify  a  recovery 
of  the  penalty  awarded  in  the  court  below.  If  any  recovery  is  to  be 
had,  it  must  be  by  virtue  of  some  other  provision  of  that  agreement. 

[2]  It  is  claimed  that  the  clause  providing  for  the  use  of  the  short 
stretch  of  trackage  in  Swan  street,  above  referred  to,  supplies  the 
basis  of  a  recovery  in  this  action.  Can  the  judgment  of  the  court 
below  be  sustained  on  that  ground  ?  We  think  not.  Subdivision  7  of 
section  49  of  the  Public  Service  Conmiissions  Law  provides  that  any 
street  railroad  corporation  entering  into  a  contract  as  provided  in 
section  78  of  the  Railroad  Law  "shall  carry  or  permit  any  other  party 
thereto  to  carry  between  any  two  points  on  the  railroads  or  portions 
thereof  embraced  in  such  contract,  any  passenger  desiring  to  make  a 
continuous  trip  between  such  points  for  a  single  fare."  It  further  pro- 
vides a  penalty  of  $50  to  any  aggrieved  party  for  every  refusd  to 
comply  with  the  above  requirements.  The  portion  of  the  road  "em- 
braced in  such  contract"  is  for  the  use  of  the  small  piece  of  trackage 
in  Swan  street,  and  nothing  more.  If  the  defendant  had  refused  to 
permit  the  transportation  of  the  plaintiff  over  this  portion  of  its  tracks, 
or  had  exacted  an  extra  fare  for  so  doing,  then  it  would  have  violated 
the  statute.  We  cannot  discover  how  or  upon  what  theory  it  can  be 
claimed  that  a  penalty  is  given  for  a  refusal  to  honor  a  transfer  upon 
lines  or  routes  not  "embraced  in  such  contract."  The  traction  com- 
pany, by  the  agreement  in  question,  is  givf n  no  right  to  the  use  of  a 
foot  of  any  of  the  roads  or  routes  of  the  defendant,  except  the  short 
strip  of  track  in  Swan  street — ^none  for  the  Sycamore  street  line  of 
the  International  Railroad  Company.  The  agreement  to  accept  a 
transfer  of  passengers  from  one  line  to  the  other  is  in  no  sense  an 
agreement  "for  the  use  of  their  respective  roads  or  routes,"  as  speci- 
fied in  section  78  of  the  Railroad  Law. 

[3]  We  can  reach  no  conclusion  other  than  that  the  piauntiff  has 
-wholly  failed  to  make  out  a  case.    No  case,  so  far  as  we  are  able  to 
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discover,  can  be  made  upon  a  new  trial.  The  case  should  therefore 
be  disposed  of  on  this  appeal,  without  a  direction  for  a  new  trial. 

The  judgment  is  therefore  reversed,  and  the  complaint  dismissed, 
with  costs. 

So  ordered. 


<84  Misc.  Rep.  U4) 

WHITE  T.  WHITE  et  aL 

(Supreme  Court,  Special  Term,  Erie  County.    January,  1914.) 

1.  Wills  (8  ^Sl*) — Rktocation  of  Pkobatb — Bitkct. 

Under  Code  Civ.  Proc.  {  2653a,  authorlElng  an  action  to  determine  the 
validity  or  Invalidity  of  the  probate  of  a  will  to  be  commenced  within  two 
years  after  probate,  \mt  providing  that  persons  within  the  age  of  minority 
may  bring  such  action  two  years  after  the  disability  is  removed,  a  daugh- 
ter of  a  testator  would  enjoy  and  share  the  benefit  of  a  Judgment  setting 
aside  the  probate  of  the  will  In  a  suit  by  a  son,  though  her  time  to  bring 
such  a  suit  expired  before  the  son's  action  was  commenced. 

[Ed.  Note.— ^or  other  cases,  see  WUls,  Cent  Dig.  if  920-822;  Dec  Dig. 
I  431.»] 

2.  Affeabancb  (S  2*) — Right  of  Dbfbndant  to  Affeab.  « 

A  person  named  as  a  party  defendant  in  an  action,  and  against  whom  a 
personal  Judgment  is  demanded,  has  a  right  to  voluntarily  appear,  though 
not  served  with  process. 

[Ed.  Note. — For  other  cases,  see  Appearance,  Cent  Dig.  {{  2-8;  Dec 
Dig.  S  2.*] 

3.  Wills  (S  307*) — Action  to  Revoke  Pbobate — Voluktabt  Discortiituanck 

— Right  of  Defendant  to  Object. 

Under  the  rule  that  plaintiff  has  an  absolute  right  to  discontinue  an  ac- 
tion on  Ids  own  motion,  unless  there  are  some  peculiar  equities  or  rights 
of  the  defendant  such  as  a  counterclaim,  making  an  order  of  disconttnu- 
ance  Improper,  In  an  action  to  set  aside  the  probate  of  a  will,  an  order  of 
discontinuance  entered  on  the  stipulation  of  the  attorneys  for  plaintiff  and 
the  only  defendant  who  had  appeared  would  not  be  vacated  on  motion  of 
a  dOTendant  against  whom  no  personal  Judgment  was  demanded,  whose 
time  for  bringing  a  similar  action  for  the  same  relief  expired  long  before 
the  action  was  commenced,  and  who  was  not  served  with  process,  though 
she  attempted  to  voluntarily  appear  after  plaintiff  had  arranged  to  dis- 
continue. 

[Ed.  Note.-^For  other  cases,  see  Wills,  Cent  Dig.  f  734;  Dea  Dig.  | 
807.»] 

4.  Wills  (S  307*) — Voluntabt  Discontinuance — Application — ^Notick. 

Assuming  that  a  defendant  who  had  not  been  served  with  process,  had 
a  right  to  notice  of  a  motion  by  plaintiff  to  discontinue,  a  motion  to  va- 
cate the  order  of  discontinuance  by  her  would  be  denied,  where  it  ap- 
peared that  had  she  been  given  notice,  a  discontinuance  would  have  been 
granted  even  against  her  opposition ;  the  hearing  on  the  motion  to  vacate 
being  treated  as  her  day  in  court 

(Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  {  734;  Dec.  Dig.  { 
807.*] 

Action  by  Washington  White  against  Mary  White,  individually  and 
as  administratrix,  and  others.  On  motion  by  defendant  Densy  Hare  to 
/acate  an  order  discontinuing  the  action.    Motion  denied. 

•For  other  caset  sae  Mm*  topic  &  I  numbkb  in  Dec.  &  Am.  Dig*.  19OT  to  date,  *  Rep'r  Indezea 
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Robert  J.  Cooper,  of  Dunkirk,  and  Theodore  B.  Green,  of  Cleve- 
land, Ohio,  for  the  motion. 

Richard  Hall,  of  Cherry  Creek,  and  Nelson  J.  Palmer,  of  Dunkirk, 
opposed. 

WHEELER,  J.  John  White  died  in  March,  1901,  leaving  a  last 
will  and  testament,  which  was  admitted  to  probate  May  17,  1901.  The 
defendant  Densy  Hare  was  a  daughter  of  the  testator  and  of  the  age 
of  18  years  at  the  time  of  her  father's  death.  She  was  duly  cited  on 
the  probate  proceedings,  a  special  guardian  appointed  for  her,  and 
the  will  duly  admitted  to  probate.  Another  of  the  children  and  heirs 
at  law  of  the  testator  was  Washington  White,  the  plaintiff  in  this  ac- 
tion. 

On  the  13th  of  May,  1912,  said  Washington  White  began  this  action 
to  set  aside  the  probate  of  the  will  under  the  provisions  of  section 
2653a  of  the  Code  of  Civil  Procedure,  on  the  alleged  ground  that  the 
testator  was  incompetent  to  make  the  will  in  question. 

It  will  be  noted  that,  by  the  provisions  of  section  2653a,  an  action 
under  this  section  shall  be  commenced  "within  two  years  after  the 
will  or  codicil  has  been  admitted  to  probate,  but  persons  within  the  age 
of  minority,  of  unsound  mind,  imprisoned,  or  absent  from  the  state, 
may  bring  such  action  within  two  years  after  such  disability  has  been 
removed."  Consequently  Washington  White  was  entitled  to  bring  this 
action  within  two  years  after  he  reached  his  majority. 

[1]  It  will  also  be  noted  that  the  defendant  Densy  Hare  became  of 
age  in  November,  1904,  and  her  time  in  which  to  bring  an  action  to 
set  aside  the  probate  of  her  father's  will  expired  in  November,  1906. 
She  could  not  now  maintain  an  independent  action  of  her  own  for 
that  purpose.  She,  however,  was  a  necessary  party  defendant  to  this 
action,  and  was  named  as  such  in  the  summons  and  complaint.  Beyond 
question,  had  this  action  proceeded,  and  had  the  plaintiff  succeeded  in 
having  the  will  declared  null  and  void,  the  defendant  Densy  Hare 
would  have  enjoyed  and  shared  the  benefit  of  such  a  judgment.  At  the 
time  of  the  commencement  of  this  action,  the  defendant  Densy  Hare 
wras  a  resident  of  the  state  of  Ohio.  No  effort  was  made  by  the  plain- 
tiff to  obtain  jurisdiction  of  her  by  the  service  of  process  upon  her. 
On  the  22d  day  of  October,  1913,  however,  the  defendant  Densy 
Hare  voluntarily  appeared  by  serving  on  the  plaintiff's  attorney  a  for- 
mal notice  of  appearance  through  her  attorney  Robert  J.  Cooper.  On 
the  same  day  the  notice  of  appearance  was  returned  as  not  served  with- 
in time. 

The  only  other  appearance  by  any  of  the  defendants  was  made  by 
Nelson  J.  Palmer,  as  attorney  for  the  defendant  Peter  White.  On 
October  23,  1913,  the  plaintiff  s  attorneys  and  Mr.  Palmer,  as  attorney 
for  the  defendant  Peter  White,  signed  a  stipulation  for  a  discontinu- 
ance of  the  action ;  and,  upon  the  presentation  of  that  stipulation,  an 
order  of  the  Special  Term  of  this  court  was  entered  dismissing  the  ac- 
tion. The  defendant  Densy  Hare  now  moves  to  vacate  said  order,  and 
contends  that  she  has  the  right  to  insist  that  the  action  proceed,  and 
■was  entitled  to  notice  of  the  motion  for  an  order  of  discontinuance. 

146N.T.S.— 24 
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[2]  We  need  not  discuss  at  this  time  the  question  as  to  whether  the 
defendant  Densy  Hare  had  the  right  to  voluntarily  appear  in  this  ac- 
tion without  being  summoned  to  do  so  by  the  plaintiff.  If  a  personal 
judgment  had  been  demanded  against  the  defendant  Densy  Hare,  then, 
under  the  cases,  she  would  have  had  the  right  to  have  voluntarily  ap- 
peared, having  been  named  as  a  party  defendant.  McLoughlin  v. 
Bieber,  26  Misc.  Rep.  144,  56  N.  Y.  Supp,  805 ;  Duer  v.  Fox,  27  Misc. 
Rep.  677,  59  N.  Y.  Supp.  426;  Higgins  v.  Rockwell,  9  N.  Y.  Super. 
Ct.  650;  Wellington  v.  Claason,  9  Abb.  Prac.  175.  Here,  however,  no 
personal  judgment  was  asked. 

[3]  The  affidavits  disclose  that,  for  a  long  time  prior  to  her  appear- 
ance, it  had  been  arranged  between  the  plaintiff  and  the  only  other  par- 
ty who  had  appeared  that  this  action  should  be  discontinued. 

It  would  be  going  a  long  way  to  hold  that  a  party  named  in  an  action 
as  defendant,  and  not  served,  can  compel  the  plaintiff  to  proceed  and 
Utigate  questions  where  he  had  determined  not  to  proceed  further  in 
the  action.  He  would  thus  be  rendering  himself  liable  for  expenses  in- 
cident to  its  prosecution  against  his  wishes,  and  in  many  cases  against 
his  interest.  We  know  of  no  case  going  to  that  extent  where  no  per- 
sonal demand  is  made  against  a  party.  It  is  clearly  against  the  repeat- 
ed decisions  of  the  courts  of  this  state  holding  that  the  plaintiff  has  the 
right  to  discontinue  actions  upon  his  own  motion,  and  this  is  an  abso- 
lute right,  unless  there  are  some  peculiar  equities  or  rights  of  the  de- 
fendant which  would  render  such  an  order  of  discontinuance  improper. 
Petition  of  Butler,  101  N.  Y.  307,  4  N.  E.  518;  Janssen  v.  Whitlock, 
58  App.  Div.  367,  68  N.  Y,  Supp.  1086;  Schlegel  v.  Roman  Catholic 
Ch.,  124  App.  Div.  502,  IQ&  N.  Y.  Supp.  955 ;  Telephonine  Co,  v. 
Douthitt,  115  App.  Div.  362,  100  N.  Y.  Supp.  781;  Walsh  v.  Walsh, 
33  App.  Div.  579,  53  N.  Y.  Supp.  881. 

A  motion  to  discontinue  is  sometimes  denied  when  the  defendant 
has  interposed  some  defense  by  way  of  counterclaim,  as  in  actions 
for  divorce,  when  the  defendant  sedcs  affirmative  relief  by  counter- 
charges. Campbell  v.  Campbell,  12  Hun,  636;  Winans  v.  Winahs, 
124  N.  Y.  140,  26  N.  E.  293;  Jermyn  v.  Searing,  139  App.  Div.  116, 
123  N.  Y.  Supp.  832. 

In  this  case,  while  the  defendant  Densy  Hare  would  reap  the  bene- 
fit of  a  successful  prosecution  of  this  action  to  set  aside  the  probate  of 
her  father's  will,  she  is  in  no  position  to  ask  on  her  own  behalf  affirm- 
atively that  the  probate  be  vacated.  Her  time  to  bring  such  an  action, 
or  to  ask  for  any  such  relief,  expired  more  than  seven  years  prior  to 
the  commencement  of  this  action.  She  stands  in  no  position  to  demand 
that  the  action  be  prosecuted  for  her  benefit.  The  fact  that  the  plain- 
tiff acts  within  the  statutory  time  in  his  own  case  cannot  operate  to  re- 
vive or  restore  the  statutory  time  in  her  case.  We  can  conceive  of  no 
principle  of  law  or  equity  which  can  be  invoked  to  compel  the  plain- 
tiff to  litigate  for  the  benefit  of  this  defendant,  when  she  herself  has 
slept  on  her  rights  until  the  statutory  time  in  which  she  might  seek 
relief  on  her  own  account  has  long  since  expired. 

[4]  Assuming,  however,  she  had  the  right  to  appear  and  to  be  heard 
on  the  motion  to  discontinue,  we  may  treat  this  motion  for  all  pur- 


Digitized  by 


Google 


Sup.  Ct)         nn'BBNATIONAL  PAPBB  CO.  Y.  ROOKEFEIXBB  371 

poses  as  giving  her  her  day  in  court,  and,  if  satisfied  that  the  plaintiff 
was  entitled  to  discontinue,  may  make  such  order  as  the  rights  and 
equities  of  the  parties  require.  I  am  satisfied  that,  if  the  application  on 
which  the  order  asked  to  be  vacated  had  been  upon  notice  to  the  attor- 
neys for  the  defendant  Densy  Hare,  the  court  would  have  granted  it 
even  against  their  opposition. 

For  these  reasons  we  see  no  reason  for  vacating  said  order  at  this 
time.    The  motion  is  therefore  denied,  without  costs. 

So  ordered. 


(161  App.  £>(▼.  180) 

INTERNATIONAL  PAPER  CO.  ▼.  ROCKEFELLER, 

(Supreme  Court,  Appellate  DMslon,  Third  Department    March  4,  1914.) 

1.  Saues  ({  418*) — Sbi.i.eb'8  Contbaot — Bkbach — Dauaoeb. 

The  mearore  of  damages  for  a  seller's  breach  of  a  contract  to  deliver 
spruce  wood  for  the  making  of  paper  pulp  was  the  difference  between  the 
contract  price  and  the  price  at  which  wood  could  be  purchased  or  pro- 
cared  at  the  place  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  H  1174-1201;  Dec. 
Dig.  I  418.*] 

2.  Salxs  (I  416*) — CoNTBACT — Brkach  bt  Seixeb — EvinEMCK. 

In  an  action  for  breach  of  a  contract  to  sell  spruce  timber  from  a  speci- 
fied tract  of  land,  defendant  was  entitled  to  show  his  understanding  at 
the  time  he  executed  the  contract  of  the  amount  of  green  spruce  on  the 
tract 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  U  1171,  1172;  Dec 
Dig.  I  416.*] 

a.  Sales  (8  172*)  —  Contbact  —  Breach  bt  Sblleb  —  Corstbuction  or  Con- 
tbaot. 

Where  a  contract  for  the  sale  of  green  spruce  timber  for  the  manufac- 
ture of  paper  contemplated  a  delivery  of  timber  from  a  specified  tract  of 
land,  the  contract  was  conditional  on  the  continued  existence  of  such  tim- 
ber on  the  land,  and,  the  same  having  been  destroyed  by  fire  without  the 
seller's  fault  he  was  relieved  from  liability  for  further  performance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  425-430;  Dea  Dig. 
I  172.*] 

Appeal  from  Trial  Term,  Saratoga  County. 
Action  by  the  International  Paper  Company  against  William  Rocke- 
feller. From  a  judgment  for  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial  on  the  minutes,  and  from  ah  order 
g 'anting  plaintiff  an  additional  allowance  of  costs,  defendant  appeals, 
eversed.    New  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Kellas  &  Genaway,  of  Malone  (John  P.  Kellas,  of  Malone,  of  coun- 
sel), for  appellant. 

Frank  L.  Bell,  of  Glens  Falls  (Edgar  T.  Brackett,  of  Saratoga 
Springs,  of  counsel),  for  respondent. 

Tft  ottier  caae«  seo  uma  topic  A  t  noubbb  in  Deo.  *  Am.  Dig*.  1S07  to  data,  4b  Rop'r  iDdexM 
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JOHN  M.  KELLOGG,  J.  The  action  is  brought  to  recover  damages 
on  account  of  the  failure  of  the  defendant  to  deliver  pulp  wood  as 
agreed.    The  agreement  between  the  parties,  dated  July  5,  1899 — 

"Wltneasefb:  Whereas,  William  G.  Rockefeller  has  entered  Into  a  contract 
with  the  Klngaley  Lnmber  Company,  dated  June  9,  1899,  for  the  purchase  of 
certain  timber  lands  and  property  In  Franklin  county,  New  York,  therein  more 
particularly  described,  and  has  assigned  the  same  to  the  party  of  the  first 
part 

"And  whereas,  the  party  of  the  second  part  is  deslrons  of  purchasing  wood 
now  on  the  said  lands  from  the  party  of  the  first  part,  which  the  latter  is 
willing  to  sell  if  he  acquires  the  title  to  the  said  lands  under  the  said  contract : 

"Now,  therefore,  the  parties  hereto,  in  consideration  of  the  premises,  and 
of  the  sum  of  one  dollar  by  each  to  the  other  In  hand  paid,"  etc. 

It  then  provides  that  if  the  defendant  acquires  the  land  he  agrees  to 
sell  and  deliver  on  the  cars,  at  the  mills  of  the  plaintiff  at  Cadyville, 
during  the  year  1899,  6,000>cords  of  wood,  and  during  each  of  the  next 
five  years  from  January  1,  1900,  to  January  1,  1905,  not  less  than  10,- 
000  cords  of  wood  per  year,  with  the  right  to  the  plaintiff  to  require  an 
additional  amount  in  any  year,  not  to  exceed  2,000  cords,  by  giving 
the  notice  required.  The  wood  was  to  be  cut  from  live  spruce  trees. 
Deliveries  for  the  year  1899  were  to  commence  not  earlier  than  Octo- 
ber 1st,  and  continue  on  an  average  of  about  1,000  cords  a  month 
"after  connection  has  been  established  by  the  Chateaugay  Railroad 
Company."  In  the  successive  five  years  deliveries  were  to  be  on  the 
average  about  800  to  1,000  cords  of  wood  a  month,  commencing  Jan- 
uary 1,  1900.  The  plaintiff  agreed  "to  purchase  and  accept  the  said 
wood,  as  herein  before  provided,  and  pay  for  the  same"  $5.50  per  cord. 

The  defendant  did  not  in  any  year  deliver  the  amount  of  wood  stated. 
In  1899  no  wood  was  delivered.  In  1900  there  was  a  deficiency  of 
4,956.75  cords;  in  1901  of  5,679.86  cords;  in  1902  of  5,597.75  cords; 
in  1903  of  7,999.01  cords ;  in  1904,  giving  credit  for  the  deliveries  after 
that  year,  the  deficiency  was  3,511.87.  The  defendant  has  in  fact  de- 
livered not  quite 'one-half  the  amount  of  wood  required.  In  the  year 
1903,  the  particular  time  of  year  not  appearing,  more  than  one-half 
of  the  lands  referred  to  in  the  contract,  the  part  not  cut,  was  burned 
over,  and  substantially  all  the  spruce  killed  by  fire.  Aside  from  the 
wood  delivered  to  the  plaintiff,  there  remains  about  550  cords  upon 
the  top  of  the  high  mountain  which  could  have  been  cut  and  furnished 
as  pulp  wood ;  but  Hie  expense  of  obtaining  and  delivering  it  would 
have  been  about  $20  a  cord. 

[1, 2]  The  contract  having  been  executed  under  seal,  the  plaintiff's 
remedy  is  not  barred  by  the  statute  of  limitations.  The  defendant  hav- 
ing defaulted  in  delivering  the  wood  at  Cadyville,  the  measure  of  dam- 
ages was  the  difference  between  the  contract  price  and  the  price  at 
which  wood  could  be  purchased  or  procured  at  Cadjrville.  It  is  evi- 
dent that  there  was  no  market  at  or  near  Cadyville  at  which  the  large 
quantities  of  wood  required  to  fulfill  the  contract  could  be  bought,  and 
it  became  necessary  to  purchase  a  part  of  it  in  Canada,  which  appar- 
ently was  the  next  most  favorable  market.  The  charge  placed  the 
matter  of  damages  before  the  jury  in  a  manner  not  prejudicial  to  the 
defendant    The  defendant  was  entitled  to  show  his  understanding  at 
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the  time  he  executed  the  contract  of  the  amount  of  green  spruce  upon 
the  tract  This  might  have  a  bearing  upon  the  interpretation  of  the  con- 
tract, and  might  explain  the  fact  that  some  spruce  from  the  tract,  dur- 
ing the  continuance  of  the  contract,  was  sold  to  others. 

The  difficulty  arises  with  reference  to  the  contention  of  the  defend- 
ant that  the  destruction  of  the  green  spruce  by  fire  excused  him  from 
making  deliveries  thereafter.  Clearly  he  is  liable  for  all  deficiencies  oc- 
curring prior  to  the  fire.  The  contract  was  made  under  the  following 
circtmistances :  In  1899  the  De  Bar  Mountain  tract,  containing  about 
16,000  acres,  belonging  to  the  Kingsley  Lumber  Company,  was  for 
sale.  It  was  woodland,  with  a  large  quantity  of  growing  spruce.  It 
was  connected  by  a  spur  with  the  New  York  Central  Railroad,  a  broad- 
gauge  road,  and  near  the  Central  Railroad  at  that  point  was  the  Cha- 
teaugay  Railroad,  a  narrow-gauge  road.  From  the  lands  to  the  Cady- 
ville  mill  by  the  Central  road  was  a  long  and  circuitous  route ;  by  the 
Chateaugay  road  it  was  substantially  a  direct  line.  The  accessibility  of 
woodland  to  a  railroad  connection,  and  the  freight  charges,  are  an  im- 
portant element  in  furnishing  pulp  wood  to  a  given  mill.  The  defend- 
ant owned  other  spruce  lands  in  Franklin  county,  upon  which  no  lum- 
bering was  being  done  except  the  cutting  and  marketing  of  wood  which 
had  been  killed  by  fires.  These  lands  were  about  30  miles  away  in  an 
air  line,  about  100  miles  by  rail,  and  lumbering  from  them  for  the  Cady- 
ville  mill  would  make  necessary  the  transAr  of  pulp  wood  from  a 
broad-gauge  to  a  narrow-gauge  car  in  order  to  use  the  Chateaugay 
road ;  otherwise  it  would  be  necessary  to  carry  it  a  much  greater  dis- 
tance. 

One  Hibbard  applied  to  the  plaintiff  in  1889,  informing  it  that  he 
was  contemplating  purchasing  the  Kingsley  lands,  and  proposed  a  pulp 
wood  contract.  Negotiations  proceeded  between  them  which  finally 
resulted  in  the  contract  in  question,  which  was  prepared  by  Hibbard, 
and  was  executed  by  the  defendant  and  the  plaintiff.  The  defendant 
had  nothing  to  do  with  the  plaintiff  in  the  making  of  the  contract,  and 
had  made  no  examination  of  the  property.  Hibbard  was  supposed  to 
have  an  interest  in  the  De  Bar  Mountain  tract,  and  was  to  take  charge 
of  the  management  of  it  and  the  getting  out  of  the  pulp  wood.  He 
was  to  receive  one-third  of  the  profit,  and  the  defendant  two-thirds  in 
addition  to  interest  upon  his  investment.  It  does  not  appear  that  Hib- 
bard and  the  defendant  had  any  other  relations  except  with  reference 
to  these  lands,  or  that  Hibbard  was  interested  in  any  other  pulp  wood 
or  pulp  wood  lands.  The  lands  upon  which  green  spruce  was  growing 
in  the  territory  fairly  tributary  to  Cadyville  were  owned  principally  by 
the  state  as  a  part  of  the  Forest  Preserve,  by  the  plaintiff,  and  by 
parties  with  whom  the  plaintiff  had  outstanding  contracts.  Apparent- 
ly, aside  from  the  Kingsley  lands,  there  were  no  other  lands  from 
which  the  large  quantity  of  pulp  wood  agreed  to  be  furnished  by  the 
contract  could  be  supplied  by  defendant  in  the  territory  naturally  tribu- 
tary to  the  Cadyville  mill  by  the  Chateaugay  Railroad. 

The  contract  by  its  terms  is  conditional  upon  the  defendant's  acquir- 
ing the  Kingsley  lands ;  but  the  plaintiff  contends  it  is  a  reasonable  in- 
ference that  if  the  plaintiff  acquired  the  Kingsley  lands  he  was  then 
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willing  to  contract  absolutely  for  the  delivery  of  the  wood,  and  that 
the  contract  does  not  show  that  the  wood  was  to  be  taken  from  those 
lands. 

[3]  While  not  free  from  doubt,  it  seems  to  me  that  it  was  contem- 
plated that  the  wood  to  be  furnished  was  to  be  cut  on  the  Kingsley 
lands.  The  statement  that  the  plaintiff  was  desirous  of  purchasing  the 
wood  now  on  the  lands,  and  that  the  defendant  was  willing  to  sell  it 
if  he  acquired  the  lands,  the  fact  that  the  contract  was  conditional  up- 
on the  purchase,  and  that  the  first  deliveries  in  1899  were  dependent 
upon  the  connection  with  the  Chateaugay  road,  which  came  within  a 
very  short  distance  but  would  not  immediately  serve  any  other  wood 
lands,  and  the  fact  that  Hibbard  was  the  moving  spirit  in  the  matter, 
was  understood  to  be  the  party  getting  out  the  wood,  and  apparently 
had  no  other  relations  with  the  defendant  than  in  lumbering  this  tract, 
indicate  that  the  parties  had  in  mind,  in  making  the  contract,  the  lum- 
bering of  this  tract.  We  need  not  say  that  the  defendant  could  not 
have  furnished  live  wood  of  equal  quality  from  other  lands ;  but  the 
contract,  read  in  connection  with  the  known  facts,  shows  the  source 
from  which  the  parties  contemplated  the  wood  should  be  funiished. 
and  when  the  source  is  destroyed  the  defendant  is  excused  from  fur- 
ther performance.  The  defendant  did  not  contract  to  deliver  the  wood 
unless  he  acquired  the  Kingsley  lands.  If  all  the  wood  upon  the  Kings- 
ley  lands  had  been  destroyed  by  fire  immediately,  after  the  contract 
was  executed,  the  parties  would  have  been  in  substantially  the  same  po- 
sition they  would  have  occupied  if  the  defendant  had  not  acquired  the 
lands.  The  real  reason  which  induced  the  contract,  and  upon  which  it 
depended,  would  have  failed. 

In  an  undated  letter  from  Hibbard  to  the  defendant,  which  was'  ap- 
parent received  about  December  26,  1899,  he  refers  to  the  contract 
as  one  "for  wood  on  the  De  Bar  Mountain  tract  for  the  Cadyville  mill." 
On  October  22,  1901,  the  plaintiff  wrote  to  the  defendant  complaining 
that  some  spruce  logs  had  been  sold  from  the  lands,  and  continued: 
"We  entered  into  the  agreement  with  Mr.  Hibbard  with  the  under- 
standing that  we  were  to  have  all  the  spruce  wood  on  this  land,  although 
it  was  not  specifically  stated  that  he  should  not  take  a  small  quantity 
of  same  for  lumber  purposes.  To  the  best  of  my  judgment  you  will 
not  have  on  this  land  any  more  spruce  than  the  contract  calls  for.  I 
simply  call  this  matter  to  your  attention,  for  possibly  you  do  not  really 
understand  the  conditions-of  the  contract  as  they  are  being  carried  out 
by  your  representatives." 

Under  all  the  circumstances  it  must  be  considered  that  the  deliver- 
ies of  the  pulp  wood  from  time  to  time  were  conditional  upon  the  con- 
tinued existence  of  the  green  spruce  upon  the  lands  not  cut  over. 
Buffalo  &  L.  Land  Co.  v.  Bellevue  L.  &  L.  Co.,  165  N.  Y.  247,  59  N.  E. 
5,  51  L.  R.  A.  951 ;  Dexter  v.  Norton,  47  N.  Y.  62,  7  Am.  Rep.  415; 
Dolan  V.  Rodgers,  149  N.  Y.  489,  44  N.  E.  167;  Herter  v.  Mullen,  159 
N.  Y.  28,  53  N.  E.  700,  44  L.  R.  A.  703,  70  Am.  St  Rep.  517. 

We  do  not  know  what  time  in  1903  the  fire  occurred,  nor  what  the 
jury  determined  the  damages  per  cord  were  during  the  respective  years. 
We  cannot,  therefore,  modify  the  judgment  by  apportioning  the  dam- 
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ages,  and  excusing  the  defendant  for  a  failure  to  deliver  wood  after 
the  fire.  The  defendant  is  not  excused  from  dehvering  the  live  spruce 
suitable  for  pulp  wood  which  survived  the  fire  by  the  mere  fact  that 
its  location  upon  the  tract  is  such  that  it  would  be  very  expensive  for 
him  to  deliver  it. 

The  judgment  and  orders  are  reversed  upon  the  law  and  the  facts, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

The  findings  that  the  defendant  agreed  unconditionally  to  deliver  all 
the  pulp  wood  mentioned  in  the  contract,  and  that  the  plaintiff  has 
suffered  damages  in  the  amount  of  $48,000,  are  reversed  as  against  the 
evidence,  and  the  findings  are  made  that,  considering  the  circumstanc- 
es under  which  the  contract  was  made,  the  deliveries  of  wood  from 
time  to  time  were  conditional  upon  the  continued  existence  of  the  green 
spruce  upon  the  Kingsley  lands  not  cut  over,  and  that  in  1903  the 
spruce  growing  upon  said  lands  was  substantially  destroyed  by  fire,  and 
that  the  evidence  does  not  show  that  the  destruction  of  said  spruce 
was  caused  by  the  negligence  or  fault  of  the  defendant.  All  concur. 


aei  App.  Dlv.  360) 

CONNER  T.  CHELLIS  et  aL 

(Supreme  Court,  Appellate  DivisioD,  Third  Department    March  4, 1914.) 

AooouNT,  AcnoN  ON  ({  2*) — Deicand. 

While  no  demand  is  necessary  to  the  maintenance  of  an  action  upon  a 
liquidated  demand,  no  action  can  be  maintained  for  the  balance  due  upon 
a  mutual  account  between  the  parties  without  previous  demand,  where 
the  defendants  have  acted  as  bankers  for  plaintiff,  accepting  orders  for 
cash  drawn  upon  them. 

[Ed.  Note. — For  other  cases,  see  Account,  Action  on.  Cent.  Pig.  Uh'^i 
Dea  Dig.  S  2.*] 

Kellogg  and  Lyon,  JJ.,  dissenting. 

Appeal  from  Clinton  County  Court 

Action  by  Hiram  Conner  against  Albert  ChelHs  and  another,  begun 
in  Justice  Court.  From  a  judgment  of  the  County  Court  in  favor  of 
plaintiff  and  reversing  the  judgment  of  the  Justice's  Court,  defendants 
appeal.    Reversed,  and  judgment  of  the  justice  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Egbert  C.  Everest,  of  Plattsburg,  for  appellants. 
Barnard  &  Barnard,  of  Plattsburg  (H.  E.  Barnard,  of  Plattsburg, 
of  counsel),  for  respondent. 

HOWARD,  J.  From  the  meager  record  presented  to  us,  it  is  not 
possible  for  this  court  to  tell  which  of  the  parties  was  indebted  to  the 
other;  and,  the  county  judge  having  written  no  opinion,  neither  is  it 
possible  for  us  to  determine  by  what  process  of  computation  he  arrived 
at  the  conclusion  that  the  defendants  were  indebted  to  the  plaintiff  in 
the  sum  of  $7.68,  with  interest.    From  the  defendants'  book  account, 

*For  otbar  case*  Me  same  topic  ft  S  mrMBoit  In  Dee.  A  Am.  Dlga.  1907  to  date,  ft  Rep'r  Indezn 
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as  disclosed  by  their  bill  of  particulars,  a  small  balance  seems  to  have 
been  due  the  plaintiff;  but,  assuming  this  to  be  so,  the  question  then 
arises:    Can  the  plaintiff  recover? 

The  plaintiff  was  a  farmer.  The  defendants  were  country  mer- 
chants ;  they  also  conducted  a  creamery.  The  plaintiff  bought  goods 
from  the  defendants.  The  defendants  purchased  farm  products  and 
milk  from  the  plaintiff.  The  plaintiff  also  drew  orders  on  the  defend- 
ants for  cash.  The  defendants  kept  a  book  account  of  these  transac- 
tions, such  as  is  ordinarily  kept  in  country  stores.  The  plaintiff  made 
no  demand  upon  the  defendants  for  a  settlement  of  this  account  and 
no  demand  for  the  payment  of  any  balance  which  he  may  have  be- 
lieved to  be  due  him.  Under  these  circumstances,  can  the  plaintiff 
recover  ? 

There  is  a  rule  of  law  well  established  which  has  been  stated  as  fol- 
lows: 

"It  Is  the  settled  law  of  this  state,  announced  In  many  decisions,  that  when 
a  specific  sum  of  money  is  made  payable  by  the  agreement  of  the  parties,  upon 
demand,  or  at  a  specified  time,  at  a  particular  place,  as  against  the  original 
debtor,  no  demand  at  the  time  or  place,  prior  to  the  commencement  of  the 
suit,  Is  necessary."  First  National  Bank  ▼.  Story,  200  N.  Y.  346,  83  N.  E. 
940,  34  li.  R.  A.  (N.  S.)  154,  21  Ann.  Cas.  542. 

It  was  upon  the  strength  of  this  rule,  as  we  gather  from  the  briefs 
of  counsel,  that  the  county  judge  concluded  that  the  plaintiff  herein 
could  maintain  his  suit  without  having  first  made  a  demand.  But  we 
do  not  think  this  rule  can  be  held  to  apply  to  the  circumstances  here. 
No  specific  sum  of  money  was  made  payable  by  the  agreement  of  the 
parties ;  neither  was  it  made  payable  at  a  specified  time,  nor  at  a  par- 
ticular place.  In  fact,  the  apparent  understanding  between  the  par- 
ties, the  course  of  business  between  them,  and  the  custom  of  the  neigh- 
borhood all  indicate  that  a  settlement  of  the  account  and  the  striking 
of  a  balance  was  contemplated  before  either  became  obligated  to  the 
other.  There  having  been  no  specific  agreement  between  the  parties, 
we  can  only  spell  out  the  terms  of  the  contract  from  the  nature  of  the 
transactions.  It  cannot  be  supposed  in  this  case  that  the  defendants  had 
tacitly  or  otherwise  agreed  to  become  instantly  liable  without  any  de- 
mand for  each  item  of  product  or  milk  purchased  from  this  plaintiff 
in  this  running  account.  The  defendants  acted  in  some  respects  as 
bankers  for  the  plaintiff;  he  drew  on  them  for  cash.  The  rule  gov- 
erning transactions  with  banks  is  therefore  more  nearly  applicable 
here.    That  rule  has  been  stated  in  these  words : 

"Under  the  terms  of  the  contract  implied  in  the  transaction  of  receiving 
money  on  deposit,  a  bank  is  not  under  the  obligation  of  a  common  debtor  to 
go  after  his  customer  and  return  the  deposit  whenever  he  may  be  found,  but 
Its  implied  engagement  with  the  depositor  Is  to  pay  whenever  payment  shall 
be  demanded."    Amer.  &  Eng.  Enc.  of  Law,  vol.  9,  p.  200. 

The  amount  in  dispute  is  insignificant  compared  to  the  cost  of  the 
litigation,,  and  no  great  principle  is  involved.  However,  the  matter 
having  come  here  for  determination,  we  think  the  judgment  of  the 
County  Court  should  be  reversed,  and  the  judgment  of  the  Justice's 
Court  affirmed,  with  costs  to  the  appellant  in  this  court  and  in  the 
County  Court.  All  concur,  except  KELLOGG  and  LYON,  JJ.,  who 
dissent. 
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JOHN  M.  KELLOGG,  J.  (dissenting).  A  man  who  for  petty  spite 
sues  his  neighbor  for  a  few  dollars'  balance  of  an  open  account,  with- 
out a  demand  of  payment,  is  not  entitled  to  great  consideration ;  nev- 
ertheless the  plain  rules  of  law  cannot  be  ignored  in  order  to  beat  him. 

The  defendants'  bill  of  pahiculars  shows  that  they  owed  the  plain* 
tiff  $4.80.  A  part  of  the  account,  $3.81,  however,  was  for  milk  de- 
livered from  the  plaintiff's  farm  to  the  defendants'  factory  in  Sep- 
tember, 1911,  and,  according  to  the  agreement  of  the  parties,  milk  was 
not  to  be  credited  until  the  end  of  the  month.  Omitting  this  item,  the 
plaintiff  was  clearly  entitled  to  a  judgment  of  $.99. 

By  section  386  of  the  Code  of  Civil  Procedure,  entitled  "When  ac- 
tion accrues  on  current  account,"  it  is  provided  that,  in  an  action 
brought  to  recover  a  balance  upon  such  an  account,  a  cause  of  action 
is  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in 
the  account  on  either  side.  This  announces  the  rule  as  it  has  always 
been  understood.  The  account  in  this  case  was  for  merchandise  sold. 
The  only  possible  question  about  a  term  of  credit  is  as  to  the  milk 
which  was  to  be  credited  at  the  end  of  each  month.  At  the  time  the 
action  was  brought,  upon  the  theory  most  favorable  to  the  defend- 
ants, there  was  $.99  due  to  the  plaintiff.  Their  bill  of  particulars  hav- 
ing credited  the  $3.81  for  September  milk,  that  may  properly  be  added. 

The  judgment  should  be  modified  by  reducing  the  recovery  of  the 
plaintiff  to  $4.80,  and,  as  so  modified,  affirmed,  without  costs. 

LYON,  J.,  concurs. 


(lei  App.  Dlv.  161) 

HEAPHT  V.  UNITED  STATES  WOOD  PRESERVING  CO.  et  at 
(Sapreme  Court,  Appellate  Division,  First  Department    March  6,  1914.) 

L  MumCIPAI.  COBPOBATIONS  (I  805*)  —  INJUWBS  Ilf   STBKBTB  —  CONTBIBUTOBT 

Nbouoence. 

Plaintiff  was  Injnred  by  tripping  and  falling  over  a  street  railway  rail 
at  a  point  where  the  asphalt  bad  been  entirely  removed  In  repairing  the 
street  Plaintiff  knew  that  the  repairs  were  being  made,  and  had  fre- 
quently crossed  the  street  at  that  point,  and  had  previously  noticed  the 
rail  over  which  be  tripped ;  but  on  the  night  he  was  injured  It  was  rain- 
ing and  blowing,  and  he  had  an  umbrella  held  low  before  his  face,  though 
the  place  was  well  lighted.  Held,  that  plaintiff  was  guilty  of  contributory 
negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {( 
1677,  1888;  Dec.  Dig.  |  S05.*] 

1  HUNICIPAI.   COBPOBATIOnS    ({    819*) — INJUBIES    Ut    STBEETS— AOTIORS — SUF- 

nciERCT  or  Evidence — Neolioence. 

In  an  action  against  a  city  and  others  for  Injuries  from  tripping  over 
a  street  car  rail  at  a  place  where  the  asphalt  had  been  removed  for  re- 
pairing the  street,  evidence  held  not  to  show  negligence  by  the  city  or  com- 
pany making  the  repairs  for  it 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  (i 
1739-1743;   Dec.  Dig.  {  819.*] 

&  MnmciPAi.  CoBPOBATiONs  (f  763*)— Repaib  op  Stbeets. 

A  dty  has  a  right  to  remove  the  asphalt  In  the  streets  for  the  purpose 
of  making  repairs,  and  was  not  liable  for  injuries  to  persons  tripping  on 

•for  other  cue*  see  same  topic  A  i  nuuber  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rap'r  iDdexei 
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a  Street  car  rail  exposed  by  the  romoTal  of  the  paving,  if  it  took  all  rea- 
sonable precautions  to  make  the  place  safe. 

[Ed.  Mote. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  U 
1612-1616;   Dec.  Dig.  {  763.*] 

Appeal  from  Trial  Term,  New  York  Coimtjr. 

Action  by  Timothy  Heaphy  against  the  United  States  Wood  Pre- 
serving Company  and  others.  From  a  judgment  dismissing  the  com- 
plaint as  to  one  defendant,  and  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals ;  and  the  defendant  named  appeals  from  a  judg- 
ment for  plaintiff  against  it  and  an  order  denying  its  motion  for  a  new 
trial.  Affirmed  on  plaintiff's  appeal,  and  reversed  and  complaint  dis- 
missed on  appeal  by  defendant  company. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

John  C.  Robinson,  of  New  York  City,  for  plaintiff. 

Theodore  H.  Lord,  of  New  York  City,  for  Franklin  Contracting  Co. 

Janies  J.  Mahoney,  of  New  York  City  (Adolph  F.  Bruenner,  of 
Brooklyn,  of  counsel),  for  defendant  United  States  Wood  Preserv- 
ing Co. 

Mclaughlin,  J.  The  dty  of  New  York  entered  into  a  contract 
with  the  United  States  Wood  Preserving  Company  to  make  certain 
changes  or  repairs  in  Thirty-Fourth  street,  where  the  same  intersects 
Broadway.  The  contract  contained  a  provision  that  the  Wood  Preserv- 
ing Company  would  give  its  personal  attention  to  the  faithful  prose- 
cution of  the  work,  would  place  proper  guards  and  lights  to  prevent 
accidents,  and  would  observe  the  law  and  all  ordinances  of  the  city  in 
relation  to  obstructing  the  street,  keeping  open  the  passageways,  and 
protecting  the  same ;  also  that  it  would  not  assign  the  contract  with- 
out the  written  consent  of  the  city.  The  Wood  Preserving  Company 
sublet  the  contract,  or  some  part  of  it,  to  the  Franklin  Contracting 
Company.  Whether  or  not  the  city  consented  does  not  appear.  The 
Contracting  Company,  for  upwards  of  six  weeks  prior  to  the  6th  of 
November,  1911,  had  been  engaged  in  doing  the  work  called  for  by 
the  contract  The  asphalt  and  pavement  in  the  street  had  been  entirely 
removed.  There  is  a  street  surface  railway  extending  along  Thirty- 
Fourth  street,  and  at  the  point  where  such  street  intersects  Broadway 
the  removal  of  the  asphalt  and  pavement  lefl  the  rails  from  six  to  ten 
inches  above  the  earth,  and  the  same  were  supported  by  planks  or 
blocks. 

The  plaintiff,  about  8  o'clock  in  the  evening  of  the  day  named,  start- 
ed to  cross  from  the  northwest  to  the  southwest  comer  of  Thirty- 
Fourth  street,  and  in  doing  so  tripped  and  fell  over  the  northerly  rail, 
receiving  personal  injuries.  He  brought  this  action  to  recover  the  dam- 
ages sustained,  on  the  ground  that  the  same  were  due  to  the  negli- 
gence of  all  the  defendants.  At  the  trial  the  jury  rendered  a  verdict 
for  a  substantial  amount  against  the  Wood  Preserving  Company  and 
of  no  cause  of  action  against  the  other  two  defendants.  The  plain- 
tiff appeals  from  the  judgment  entered  on  verdict  dismissing  complaint 

•For  oUier  cum  n*  uune  topic  ft  i  inniBHB  In  Dec.  *  Am.  DUi.  U07  to  data,  A  Rep'r  IndaxM 
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as  to  the  Franklin  Contracting  Company,  and  the  Wood  Preserving 
Cwnpany  appeals  from  the  judgment  against  it. 

[1]  The  plaintiff,  according  to  his  own  testimony,  was  not  entitled 
to  recover  against  any  of  the  defendants.  He  testified  that  he  knew 
the  changes  which  had  been  and  were  being  made  in  the  street  at  the 
place  where  the  accident  occurred ;  that  he  had  frequently  crossed  the 
street  at  this  point,  and  had,  previous  to  the  night  in  question,  noticed 
the  rail  over  which  he  tripped  and  fell ;  that  tiiis  was  the  only  night 
he  had  not  seen  it ;  that  it  was  raining,  and  the  wind  blowing  hard 
at  the  time,  and  he  had  an  umbrella  pulled  quite  low. 

The  place  was  well  lighted,  and  had  plaintiff  exercised  any  care 
whatever  he  could  not  have  helped  but  see  the  rail.  Planks  had  been 
placed  from  the  sidewalk  down  to  the  bed  of  the  street,  so  his  atten- 
tion was  called  to  the  condition  of  the  street  when  he  left  the  side- 
walk. .  After  leaving  the  planks  he  had  to  travel  on  the  dirt  six  or 
eight  feet,  and  that  he  realized  this  is  evident  from  his  testimony,  be- 
cause he  says  he  went  through  the  mud  before  he  reached  the  rail.  His 
own  testimony  best  describes  the  situation.    He  said: 

"I  was  not  thinking  about  the  rail  on  the  night  of  the  accident  I  did  not 
have  the  rail  In  my  mind  as  I  walked  along  there  on  the  night  of  the  accident 
I  did  not  look  for  the  rail.  I  did  not  try  to  see  it;  it  never  ran  in  my  mind. 
I  had  my  bead  down,  away  down.  I  know  the  rail  was  there;  but  I  could 
not  tell  how  far  away  It  was  from  me,  for  I  did  not  look  for  It  I  suppose  I 
tried  to  see.  I  must  have  tried  to  see  it  because  I  would  have  to  step  up. 
I  did  not  think  about  it  at  the  time.  I  suppose  I  tried  to  see  U,  but  I  did  not 
bother  about  it,  sir ;  it  did  not  come  Into  my  head.  *  *  *  I  knew  that  the 
rail  had  been  in  the  same  condition  as  it  was  on  that  night  for  about  a  week. 
•  •  •  When  I  stepped  down  from  the  north  side  of  Thirty-Foi^rth  street  I 
first  stepped  on  planking.  After  that  I  stepped  on  dirt  or  mud.  The  dirt 
bad  been  there  before  the  accident  maybe  a  week  or  six  weeks.  I  do  not  re- 
member exactly,  but  during  at  least  a  week,  and  perhaps  for  six  weeks,  be- 
fore the  accident  whenever  I  saw  that  crossing,  I  saw  the  dirt  and  I  saw 
this  raised  rail,  and  the  only  time  that  I  did  not  see  it  was  the  night  of  the 
accident" 

[i,  8]  The  plaintiff  was  not  only  guilty  of  contributory  negligence, 
but  he  failed  to  establish  any  negligence  on  the  part  of  the  defendants. 
The  city  had  a  right  to  change  and  repair  the  street,  and  there  is  noth- 
ing to  show  that  any  further  precautions  could  have  been  taken  to 
prevent  an  accident  of  this  character.  The  contractors  could  not  bar- 
ricade the  street.  The  place  was  well  lighted.  It  is  difficult  to  imagine 
what  further  could  be  done,  unless  some  one  stood  on  the  street  to 
escort  each  person  across,  and  I  take  it  no  one  would  contend,  under 
such  circumstances,  such  obligation  rested  upon  the  city  or  its  contrac- 
tors. 

The  judgment  and  order  appealed  from  by  the  plaintiff  are  affirmed, 
with  costs  to  the  defendant  Franklin  Contracting  Company,  and  the 
judgment  and  order  appealed  from  by  the  United  States  Wood  Pre- 
serving Company  are  reversed,  with  costs  to  said  defendant,  and  the 
complaint  dismissed,  with  costs.    All  concur. 
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(161  AW>.  Dlv.  262) 

I<ABKIN  CO.  ▼:  TERMINAL  WAREHOUSE  CO. 

(Supreme  C>>nrt,  Appellate  DlTlsion,  First  Department    Marcb  6,  1914.) 

1.  iNDEMinTT  ({  13*) — Defective  Previses — ^I^iabiutt  of  IiAi«Di.oBD. 

PlaintUC,  defendant's  lessee,  sues  to  recover  the  amount  it  was  comjpelled 
to  pay  for  the  death  of  Its  employ^  while  using  an  elevator  by  the  ele- 
vator suddenly  dropping  and  stopping  so  as  to  knock  a  box  off  of  the  truck, 
which  struck  the  employ^  and  knocked  blm  into  an  adjoining  light  shaft 
which  was  not  partitioned  from  the  elevator  shaft  Both  plaintiff  and  de- 
fendant knew  of  the  danger  from  such  sources;  the  elevator  having  al- 
ways been  operated  practically  In  the  same  manner.  Held,  that  plaintitT 
and  defendant  were  In  pari  delicto,  both  with  respect  to  sach  negligent 
conditions  and  to  the  violation  of  ordinances  by  not  partitioning  the  ele- 
vator and  light  shafts,  so  that  plaintiff  could  not  recover  from  defend- 
ant the  amount  it  was  compelled  to  pay  for  the  death  of  Its  employ^. 

[Ed.  Note. — For  other  cases,  see  Indemnity,  Cent  Dig.  Si  2&-S5 ;  Dec 
Dig.  g  13.»] 

2.  IiAKDLOBD  AND   TENANT  (|   152*) — ALTXBATIONS — CONSIDEBATION. 

A  promise  by  the  landlord,  made  after  the  lease  was  executed,  to  make- 
certain  changes  in  the  elevator  shaft,  was  not  supported  by  a  considera- 
tion; the  lease  not  being  executed  in  reliance  upon  the  performance  of 
such  promise. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant  Cent  Dig.  Sft 
162,  538-543,  545-649,  651-567;    Dec.  Dig.  S  152.»1 

Clarke,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Larkin  Company  against  the  Terminal  Warehouse 
Company.  From  an  order  setting  aside  a  verdict  for  plaintiff  and  from 
a  judgment  of  dismissal,  plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Paul  Armitage,  of  New  York  City  (H.  D.  Donnelly,  of  New  York 
City,  on  the  brief),  for  appellant. 

B.  L.  Pettigrew,  of  New  York  City  (Waiter  L.  Glenney,  of  New 
York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  This  is  an  action  by  a  tenant  to  recover  of  its  land- 
lord the  amount  which  it  was  obliged  to  pay  in  settlement  of  an  ac- 
tion brought  for  the  death  of  one  of  its  employes ;  it  being  claimed  by 
the  plaintiff  that  as  between  it  and  the  defendant  the  latter  was  pri- 
marily responsible. 

The  plaintiff  is  a  corporation  organized  under  the  laws  of  West  Vir- 
ginia having  its  principal  office  and  place  of  business  in  the  city  of  Buf- 
falo, N.  Y.,  and  is  engaged  in  manufacturing  and  selling  soaps,  per- 
fumes, and  pure  foods.  The  defendant  is  a  domestic  corporation  and 
owns  certain  stores  at  the  foot  of  West  Twenty-Seventh  and  Twenty- 
Eighth  streets  in  the  borough  of  Manhattan,  New  York,  part  of  which 
it  uses  for  storage  warehouse  purposes  and  part  of  which  it  sublets. 

On  the  26th  day  of  May,  1909,  the  plaintiff  leased  the  fourth  floor 
of  defendant's  seven-story  terminal  store  No.  21,  on  the  north  side  of 
Twenty-Seventh  street  between  Eleventh  and  Twelfth  avenues,  for 
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the  period  of  lOYz  months  from  the  15th  day  of  June  of  that  year  "for 
the  storage,  packing  and  shipping  of  their  products  and  premiums." 
The  building  was  constructed  in  the  year  1891,  and  at  that  time  a 
freight  elevator  was  erected  and  installed  therein.  The  plaintiff  at  the 
time  in  question  occupied  the  seventh  floor  of  the  same  store  under  a 
yearly  renewal  of  a  lease  first  made  on  the  16th  day  of  April,  1906, 
for  storing  new  furniture  only,  and  the  sixth  floor  for  the  same  pur- 
pose trader  a  like  renewal  of  a  lease  commencing  on  the  5th  day  of 
January,  1907,  and  the  westerly  half  of  the  first  floor  for  like  purpose 
under  a  like  renewal  of  a  lease  commencing  on  the  1st  day  of  August, 
1907.  The  basement  and  second  floors  were  used  by  the  defendant  for 
storage  warehouse  purposes,  and  the  rest  of  the  building  was  used  by 
other  tenants  for  storage  purposes. 

The  right  to  use  the  elevator  was  not  given  by  the  lease  in  express 
terms  to  the  plaintiff,  but,  after  describing  the  part  of  the  building 
kased,  the  lease  contains  the  usual  phrase  "with  the  appurtenances." 
The  elevator  was  originally  operated  by  steam  power,  but  this  was 
changed  to  electricity  in  1902.  The  defendant  maintained  the  elevator 
and  furnished  the  power  to  operate  it,  but  not  an  operator.  The  ele- 
vator was  operated  by  a  hand  cable  within  reach  of  the  door  opening 
into  the  elevator  shaft  on  each  floor  of  the  building.  It  was  not  equip- 
ped with  any  device  for  locking  it  when  in  or  out  of  use,  and  could 
therefore  be  operated  by  pulling  the  cable  at  any  part  of  the  building 
no  matter  where  the  elevator  was  at  the  time.  The  tenants  with  the 
knowledge  and  acquiescence  of  the  defendant,  were  accustomed  to  use 
the  elevator  for  carrying  freight  to  and  from  the  different  lofts ;  and 
the  employes  of  the  different  tenants  were  accustomed  to  ride  on  it 
instead  of  attempting  to  ascend  or  descend  by  a  stairway  which  was 
poorly  lighted  and  more  or  less  obstructed,  adjacent  to  the  elevator. 

On  the  3d  day  of  February,  1910,  one  William  Grosser,  an  employe 
of  the  plaintiff,  while  engaged  in  its  business  in  using  the  elevator,  met 
with  an  accident  which  resulted  in  his  death.  An  action  was  brought 
by  his  administratrix  against  the  plaintiff  to  recover  the  pecuniary  loss 
sustained  by  his  death.  The  complaint  in  that  action,  as  finally  amend- 
ed, charged,  in  two  counts,  liability  for  negligence  at  common  law,  and 
under  the  statute  for  defects  in  the  condition  of  the  ways,  works,  and 
machinery.  The  plaintiff  duly  notified  the  defendant  of  the  commence- 
ment of  the  action  and  demanded  that  it  defend  the  same,  but  it  failed 
so  to  do.  The  action  was  settled  without  trial,  and  on  the  failure  of 
the  defendant  to  reimburse  the  plaintiff  this  action  was  brought.  The 
case  was  submitted  to  the  jury,  and  a  verdict  was  rendered  for  the 
amount  for  which  the  plaintiff  settled  the  action  against  it  and  $500 
counsel  fees.  The  reasonableness  of  the  settlement  as  to  the  amount 
was  not  questioned.  At  the  close  of  the  evidence  a  motion  was  duly 
made  to  dismiss  the  complaint.  The  court  reserved  decision  pending 
the  submission  of  the  general  issue  and  specific  questions  to  the  jury, 
and  after  the  rendition'of  the  verdict  the  motion  was  granted,  evident- 
ly on  the  theory  that  the  plaintiff  and  defendant  were  joint  tort-feasors. 

The  dimensions  of  the  platform  of  the  elevator  were  7  feet  1  inch 
by  7  feet  11  inches,  and  it  had  no  railing.    It  was  operated  in  a  shaft 
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much  larger  than  its  dimensions;  leaving  a  Hg^t  shaft  between  it  and 
the  Twenty-Seventh  street  wall  of  the  building  of  the  width  of  3V^ 
feet  at  the  first  floor,  and,  owing  to  the  tapering  of  the  outer  wall,  4 
feet  and  4  inches  at  the  fourth  floor,  and  at  each  floor  there  was  a  win- 
dow in  the  outer  wall.  The  part  of  the  shaft  in  which  the  elevator  ran 
was  only  separated  from  the  light  shaft  by  an  angle  iron  about  6  inches 
above  each  floor  and  evidently  a  few  inches  in  width  vertically,  to 
which  just  above  each  floor  a  small  plate  was  fastened  to  afl^ord  access 
to  the  window.  At  the  time  of  the  accident,  decedent  and  a  fellow 
employe  were  engaged  in  moving  boxes  of  salt  and  starch  from  the 
ground  floor  to  the  fourth  floor.  They  piled  25  boxes  in  tiers,  one  above 
the  other,  extending  somewhat  higher  than  a  man's  head,  on  a  low 
platform  truck  with  no  railing  and  pushed  it  onto  the  platform  of  the 
elevator,  and  both  of  them  rode  on  the  elevator,  the  decedent's  fellow 
workman  operating  it,  to  the  fourth  floor.  There,  wKile  both  of  them 
were  standing  on  the  platform  in  the  act  of  pushing  the  truck  off,  the 
elevator  suddenly  dropped  about  three  feet  and  stopped,  and  a  box  fell 
from  the  top  of  the  pile  on  the  truck  and  struck  the  decedent  and  pre- 
cipitated him  backward  into  the  light  shaft,  and  he  fell  to  the  bottom, 
sustaining  injuries  from  which  he  died.  The  evidence  shows  that  some 
one  must  have  pulled  the  cable  to  thus  start  and  stop  the  elevator; 
that  it  was  not  pulled  by  the  decedent  or  his  fellow  employe  who  was 
working  with  him ;  and  that  just  before  the  elevator  moved  a  signal 
was  given  from  another  part  of  the  building,  not  definitely  located,  and 
by  some  one,  not  identified,  indicating  an  intention  to  move  the  eleva- 
tor, by  calling  out :  "Look  out  above !"    "All  right." 

[  1  ]  The  construction  and  operation  of  the  elevator,  with  the  excep- 
tion of  the  change  in  motive  power,  remained  the  same  from  the  time 
it  was  originally  installed.  Prior  to  the  time  the  plaintiff  took  a  lease 
of  the  fourth  floor,  both  the  plaintiff  and  the  defendant  were  aware  of 
the  fact  that  at  times  the  elevator  when  in  use  at  one  floor  was  moved 
by  pulling  the  cable  at  another  floor,  and  that  property  had  been  dam- 
aged thereby ;  and  were  equally  aware  of  the  facts  from  which  dan- 
ger was  to  be  apprehended  to  employes  working  on  the  platform  of  the 
elevator,  which  was  thus  unprotected  on  the  side  of  the  open  light  shaft, 
should  the  elevator  be  suddenly  moved  without  warning,  and  such  dan- 
gers had  frequently  been  a  matter  of  discussion  between  their  repre- 
sentatives. It  is  manifest,  therefore,  that  both  plaintiff  and  defendant 
were  negligent,  and,  I  think,  in  quite  the  same  manner.  The  defendant 
was  negligent  in  furnishing  its  tenants  with  a  dangerous  elevator,  and 
the  plaintiff  was  negligent  in  furnishing  the  same  elevator  for  the  use 
of  its  employes.  In  this  view  of  the  case  it  is  manifest  that  the  plain- 
tiff and  defendant  are  in  pari  delicto. 

It  is  contended  by  the  learned  counsel  for  the  plaintiff  that  his  client 
was  not  equally  at  fault  with  the  defendant  for  the  reason  that  as  be- 
tween them  the  duty  of  maintaining  the  elevator  rested  on  the  defend- 
ant, and  that  the  plaintiff  was  not  at  liberty  to  change  it  It  may  well 
be  that  the  plaintiff  was  not  authorized  to  construct  a  partition  between 
the  light  shaft  and  the  elevator  shaft  proper ;  but  the  plaintiff  was  fully 
aware  of  all  danger  when  it  leased  the  fourth  floor.    It  could  then 
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have  exacted  any  condition  it  saw  fit  or  have  refused  to  lease  the  prem- 
ises. It  could  have  insisted  upon  an  agreement  on  the  part  of  the  de- 
fendant to  make  such  changes  either  in  the  manner  of  operating  the 
dcvator,  or  in  the  construction  of  the  shaft,  as  would  remove  the  dan- 
gers incident  to  the  operation  of  the  elevator  in  its  then  condition.  If 
it  had  done  this  and  the  defendant  had  failed  to  perform  its  contract 
obligation,  there  would  doubtless  have  been  a  right  of  recovery  over. 
Prescott  V.  Le  Conte,  83  App.  Div.  482,  82  N.  Y.  Supp.  411,  affirmed 
178  N.  Y.  585,  70  N.  E.  1108;  Mowbray  v.  Meriweather,  1895,  2  Q. 

B.  D.  640;  The  Steamship  Lewis  Luckenbach,  207  Fed.  66,  124  C. 

C.  A.  626. 

[2]  This,  however,  the  plaintiff  failed  to  do.  The  evidence  shows,  it 
is  true,  that  the  plaintiff's  representatives  on  the  premises  at  different 
times  complained  with  respect  to  the  dangerous  condition  of  the  ele- 
vator, and  at  one  time,  shortly  before  the  lease  of  the  fourth  floor  was 
made,  the  plaintiff's  New  York  branch  manager,  who  subsequently  rep- 
resented the  plaintiff  in  making  the  lease,  spoke  to  the  defendant's  as- 
sistant secretary  about  it  and  suggested  that  some  changes  should  be 
made  to  render  the  elevator  more  safe,  and  the  assistant  secretary  re- 
plied, "We  will  get  to  that  some  day,  or  something  like  that,  just  a 
casual  talk  about  the  general  conditions,"  and  it  appears  that  about 
the  time  the  lease  was  made,  or  shortly  thereafter,  plaintiff's  warehouse 
foreman  complained  to  the  defendant's  superintendent  and  asked  why 
some  signal  was  not  provided  to  prevent  accidents,  and  the  defendant's 
superintendent  replied  that  "he  would  attend  to  it."  If  the  defendant 
could  be  held  liable  to  make  changes  and  alterations  on  parol  promise 
collateral  to  the  lease,  this  evidence  is  insufficient  to  show  any  consid- 
eration for  the  promise,  for  it  does  not  show  any  such  promise  at  or 
before  the  execution  of  the  lease  or  that  the  lease  was  executed  in  re- 
liance upon  the  fulfillment  thereof. 

The  learned  counsel  for  the  appellant  further  contends  that  the  ele- 
vator was  not  constructed  or  maintained  as  required  by  regulations  pre- 
scribed by  the  Bureau  of  Buildings  pursuant  to  authority  delegated  and 
conferred  by  section  101  of  the  ordinances  of  the  board  of  aldermen. 
The  regulations  so  made,  if  duly  served  on  the  defendant — ^as  to  which 
there  is  no  evidence — would,  doubtless,  have  required  the  inclqsure  by 
itself  of  that  part  of  the  elevator  and  light  shaft  in  which  the  elevator 
ran.  If  that  had  ieen  done,  the  decedent  might  have  suffered  contu- 
sions ;  but  it  is  highly  improbable  that  he  would  have  been  killed  by  the 
box  falling.  It  is  claimed,  but  as  already  indicated  it  has  not  been 
shown,  that  this  elevator  was  constructed  or  maintained  in  violation  of 
law.  But  if  the  law  required  a  wall  or  other  partition  between  the  ele- 
vator and  the  light  shaft,  the  plaintiff  was  fully  aware  that  it  had  not 
been  complied  with  when  it  made  the  lease,  and  if,  notwithstanding  de- 
fendant did  not  undertake  to  make  it  a  lawful  structure,  the  plaintiff 
took  the  lease  and  directed  the  decedent  to  use  the  elevator,  it  was  in 
pari  delicto  and  is  neither  entitled  to  recover  over  nor  to  contribution. 
The  plaintiff  "showed  that  there  are  simple  well-known  and  practical 
safety  devices  that  may  be  readily  attached  to  the  platform  of  such  an 
elevator  fo  grip  the  operating  cable  and  thus  render  it  impossible  to 
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move  or  to  draw  the  cable  through  the  floor  of  the  elevator,  which  is 
essential  to  start  the  elevator.  The  plaintiff,  at  least,  owed  as  great  a 
duty  to  decedent  as  defendant  owed  to  it. 

It  follows  therefore  that  the  order  and  judgment  should  be  affirmed, 
with  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  SCOTT,  JJ.,  con- 
cur.   CLARKE,  J.,  dissents. 


(161  App.  Dlv.  219) 

DUFFT  V.  LINCH. 

(Supreme  Court,  Appellate  Division,  First  Department    Marcb  6,  1914.) 

1.  Masteb  and  Sebvart  ((  236*) — ^Irjubjxs  to  Skbvant — Contbibutobt  Nbo- 

UOENCK. 

Plaintiff  waa  employed  by  defendant  as  night  watchman  dming  the  mak- 
ing of  certain  repairs  to  the  track  of  defendant's  street  railroad,  his  duty 
being  to  set  out  red  lanterns  on  each  side  of  the  track  to  warn  travelers. 
Plaintiff,  in  placing  one  of  the  lanterns,  took  a  position  next  to  the  track, 
and  as  he  was  straightening  np  was  struck  from  behind  by  the  step  of 
a  northbound  car,  which  passed  without  stopping.  He  testified  that  he 
neither  saw  nor  heard  the  car  until  he  was  struck,  and  that,  when  he  pro- 
cured a  stone  to  set  the  lantern  on,  he  looked  and  saw  no  car  for  at  least 
a  block,  but  did  not  look  again.  If  he  had  taken  a  position  away  from 
the  track,  as  he  could  have  done,  he  would  not  have  been  struck.  Beld, 
that  he  was  negligent  as  a  matter  of  law. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  (3ent  Dig.  H  681, 
728-742;  Dec.  Dig.  {  236.  •] 

2.  Mabtkb  and  Sbbvani  ({  278*)-^njttbieb  to  Sebvant — Defendant's  In- 

stbdmentalitt. 

In  an  action  for  injuries  to  a  street  railroad  track  watchman  by  being 
struck  by  a  car  approaching  him  from  the  rear,  it  appeared  that  cars  be- 
longing to  two  different  companies  were  operated  on  the  track,  and  that 
those  of  defendant  were  painted  blue,  and  those  of  the  other  company  were 
green,  and  the  only  evidence  as  to  which  company's  car  hit  plaintiff  waa 
the  testimony  of  one  witness,  who  testified  that  the  car  was  green  and 
had  a  Second  Avenue  sign  on  it.  There  was  no  evidence  that  defendant's 
cars  had  such  a  sign.  Beld,  Insufficient  to  show  that  plaintiff  was  struck 
by  defendant's  car. 

lEd.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  H  950- 
952,"  954,  959,  970,  976;    Dec.  Dig.  |  276.»] 

Appeal  from  Trial  Term,  New  York  County.  , 

Action  by  Anthony  Duffy  against  George  W.  Linch,  as  recaver  of 
the  Second  Avenue  Railroad  Company.  From  a  verdict  for  plaintiff, 
and  from  an  order  denying  defendant's  motion  for  a  new  trial,  he  ap- 
DC3,ls     Reversed* 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Charles  E.  Chalmers,  of  New  York  City,  for  appellant 

McLAUGHLIN,  J.  [1]  On  the  20th  of  March,  1911,  the  defend- 
ant, as  receiver,  was  operating  a  surface  railroad  in  Second  avenue, 

•For  otbw  CMM  M*  Mm*  toplo  a  i  iroiiBBit  m  Dae.  *  Am.  Din.  HOT  to  d«t*,  *  EopT  UdWM 
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New  York  City.  At  that  time  certain  repairs  were  being  made  to 
the  track,  and  for  that  purpose  paving  stones  had  been  removed  from 
between  and  along  the  side  of  the  tracks  and  piled  around  the  elevated 
raiboad  pillars,  beside  the  tracks.  The  plaintiff,  on  the  day  men- 
tioned, was  employed  as  night  watchman,  and  went  to  work  about  5 
o'clock  in  the  afternoon.  His  duties,  in  part,  at  least,  were  to  set  out, 
and  keep  lighted  during  the  night,  ten  red  lanterns  on  each  side  of  the 
track,  to  warn  passers-by  of  the  repairs  which  were  being  made. 
These  lanterns  had  been  properly  placed  and  lighted,  but  for  some 
reason,  between  7  and  8  o'clock,  he  changed  the  location  of  one  of 
them  by  placing  it  in  a  clear  space  between  two  piles  of  stones,  and  at 
a  point  about  two  feet  east  of  the  northbound  track.  He  testified  that 
he  first  placed  a  paving  stone  on  the  ground  at  the  point  selected,  then 
put  another  one  on  top  of  it,  and  then  placed  the  lantern  on  top  of 
that,  and  was  straightening  up  when  he  was  struck  from  behind  by 
the  step  of  a  northbound  car,  which  passed  on  without  stopping,  that 
he  neither  saw  nor  heard  the  car  until  he  was  struck,  and  that  when 
he  procured  the  first  stone  he  looked,  but  for  at  least  a  block  no  car 
was  in  sight.  There  is  no  proof  that  he  thereafter  looked,  or  took  any 
precautions  whatever  for  his  own  safety,  notwithstanding  the  proof 
shows  that  upwards  of  60  cars  passed  each  hour.  Where  cars  were 
passing  as  frequently  as  that,  the  plaintiff  had  to  exercise  great  care 
for  his  own  safety.  He  iwas  not  only  negligent  in  this  respect,  but 
also  in  placing  himself  where  he  could  be  hit  by  a^passing  car.  There 
was  no  necessity  for  his  standing  so  near  the  track.  He  could  have 
placed  the  lantern  just  as  well  by  standing  on  the  other  side  of  the 
stones,  and  had  he  done  so  would  have  been  in  a  place  of  safety,  and 
could  not  have  been  injured,  even  though  he  had  not  seen  the  ap- 
proaching car. 

[2]  The  judgment  cannot  be.  sustained  for  another  reason.  The 
evidence  is  msufficient  to  establish  that  it  was  defendant's  car  which 
struck  the  plaintiff.  At  the  place  where  the  accident  occurred  two 
separate  and  distinct  lines  of  cars  were  operated  over  the  same  tracks, 
those  of  defendant,  which  were  painted  blue,  and  those  of  the  Metro- 
politan Street  Railway  Company,  which  were  painted  green.  The  only 
evidence  as  to  which  company's  car  hit  plaintiff  was  the  testimony  of 
one  witness,  who  stated  that  the  car  was  painted  green  and  had  a 
Second  Avenue  sign  on  it.  Whether  or  not  the  cars  of  the  Metropol- 
itan Street  Railway  Company,  which  ran  over  this  line,  had  a  Second 
Avenue  sign  on  them,  does  not  appear ;  but,  if  the  car  which  hit  the 
plaintiff  were  painted  green,  then  ^e  fact  is  undisputed  that  it  was  a 
car  which  did  not  belong  to  the  defendant. 

Upon  both  grounds,  Sierefore,  I  think  the  motion  to  dismiss  the 
complaint  at  the  close  of  plaintiff's  case,  and  for  the  direction  of  a 
verdict  in  favor  of  the  defendant  at  the  close  of  the  whole  case,  should 
have  been  granted. 

The  judgment  and  order  appealed  from  is  therefore  reversed,  with 
costs,  and  the  complaint  dismissed,  with  costs.    All  concur. 
146N.T.S.— 25 
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(161  App.  DlT.  181) 

8XAKDABD  BITULITEIC  CO.  T.  CABLISLB,  State  Commissioner  ot 

Hlgjiways. 

(Supreme  Conrt,  Appellate  Dlvlalon,  Xblrd  Deportment.    Mandi  4, 1914.) 

1.  Cebtiobabi  (S  ^4*) — Applioabiutt  or  Reicedt. 

A  contractor  for  state  paving,  whose  contract  bas  been  suspended  by  the 
Highway  Commissioner  as  not  advantageous  to  the  state,  cannot  review 
the  cancellation  of  his  contract  by  certiorari,  which  would  amount  to  ob- 
taining Bpedflc  performance  of  the  contract  by  certiorari,  for  no  person 
can  be  compelled  by  any  process  of  law  to  prosecute  any  enterprise  un- 
dertaken for  purposes  of  his  own  beyond  the  point  at  which  he  sees  fit 
to  discontinue  the  undertaking,  bat  the  breach  of  contract  merely  gives 
rise  to  an  action  for  damages. 

[Ed.  Note. — For  other  cases,  see  Certiorari,  Cent  Dig.  |  37;  Dea  Dig. 
f  24.*1 

2.  HiOHWATS  ({  113*) — Statk  Highways — Powsb  ot  Hiohwat  Coicmissionkb. 

The  State  Highway  Commissioner  is  the  sole  representative  of  the  state, 
and,  his  authority  in  determining  the  plans  and  in  changing  the  plans  of 
state  highways  being  practically  unlimited,  his  determination  that  the 
public  good  requires  that  a  road  under  contract  shaU  not  be  built  ia  con- 
clusive upon  the  contractor,  regardless  of  Highway  Law  (Consol.  Laws, 
c.  26)  i  132,  providing  for  tiie  cancellation  and  reletting  of  contracts,  al- 
though the  Commissioner's  determination  that  the  contract  is  not  for 
the  best  interest  of  the  public  cannot  deprive  the  contractor  of  his  right 
of  action  for  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  |{  34a-852,  355 ; 
Dec.  Dig,  {  lis.*] 

Smith,  P.  J.,  dlKentlng. 

Appeal  from  Special  Term,  Albany  County. 

Application  by  the  Standard  Bitulithic  Company  for  certiorari 
to  review  the  action  of  John  N.  Carlisle,  State  Commissioner  of  High- 
ways, in  canceling  the  relator's  contract.  From  an  order  directing  the 
issuance  of  the  writ,  respondent  appeals.  Order  reversed,  and  pro- 
ceeding dismissed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Thomas  Carmody,  Atty.  Gen.  (James  A.  Parsons  and  Claude  T. 
Dawes,  Deputy  Attys.  Gen.,  of  counsel),  for  appellant 
Niles  &  Johnson,  of  New  York  City,  for  respondent. 

JOHN  M.  KELLOGG,  J.  In  October,  1912,  the  Standard  Bitu- 
lithic Company  and  the  state  of  New  York,  acting  through  the  then 
existing  Commission  of  Highways^  entered  into  a  contract  for  the 
construction  by  said  company  of  a  section,  about  11%  miles  in  length, 
of  a  state  highway,  route  No.  35  on  Long  Island,  known  as  the  Smith- 
town-Port  Jefferson  road.  Soon  after  the  making  of  said  contract 
said  company  made  preparations  for  building  the  road,  and  on  April 
8,  1913,  as  soon  as  the  grade  lines  had  been  given,  commenced  work 
on  the  grading  and  culverts.  On  May  31,  1913,  the  State  Commis- 
sioner of  Highways,  who,  pursuant  to  chapter  80  of  the  Laws  of 
1913,  which  became  effective  May  15,  1913,  succeeded  the  State  Com- 
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mission  of  HighwsLys  and  the  State  Superintendent  of  Highways  made 
the  order  complained  of,  as  follows:  .  . 

"May  81,  1918.    < 

"Whereas,  a  contract  was  entered  Into  October  30,  1912,  between  the  Stand- 
ard Bitulltlilc  Company  of  New  York  City,  party  of  the  first  part,  and  the 
people  of  the  state  of  New  York,  party  of  the  second  part,  for  the  construc- 
tion of  the  Smlthtown-Port  Jefferson  State  Highway,  No.  6232,  county  of  Suf- 
folk, having  a  length  of  11.59  miles;  the  spedflcatlons  calling  for  a  4"  bot- 
tom coarse  of  cementltlous  Hudson  river  gravel,  with  top  course  of  Warrenlte 
pavem^it.  the  estimated  cost  of  the  Inqivovement  to  be  9^,734.80;  and 
whereas,  the  performance  of  such  contract  would  be  against  public  policy  and 
would  be  Irreparable  damage  to  the  state  for  the  reason  that  if  the  highway 
Is  Improved  according  to  spedflcatlons  it  will  not  provide  a  proper  highway  to 
construct  in  said  locality;  and  whereas,  after  a  careful  investigation  of  the 
conditions  in  the  locality  through  which  this  highway  was  to  be  constructed 
and  a  study  of  the  plans  and  spedflcatlons,  the  committee  of  advisory  engi- 
neers has  recommended  the  cancellation  of  said  contract:  It  Is  ordered,  that 
the  contract  for  the  Improvement  of  the  Smlthtown-Port  Jefferson  State  Hl^- 
way  No.  5282,  county  of  Suffolk,  be  and  Is  hereby  canceled. 

"[Signed]    B.  K.  FnUer,  Secretary^. 

"[Signed]    J.  N.  Carlisle,  Commissioner.'' 

[1]  The  contractor  is  not  satisfied  with  that  determination,  and 
wants  it  reviewed  by  certiorari.  The  officer  charged  with  the  responsi- 
bility of  performing  the  contract  believes  that  the  road  as  planned 
would  not  be  for  the  interest  of  the  state.  The  contractor  thinks  oth- 
erwise, and  desires  the  court  to  pass  judgment  between  them.  This 
is  in  effect  an  attempt  to  compel  the  specific  performance  of  a  contract 
by  certiorari,  which  is  not  a  recognized  remedy  for  that  purpose. 

In  People  ex  rel.  Ryan  v.  Aldridge,  83  Hun,  279,  31  N.  Y.  Supp. 
920,  it  is  stated: 

"No  person  can  be  compelled,  by  any  process  of  law,  to  prosecute  any  enter- 
prise undertaken  for  purposes  of  his  own  beyond  the  point  at  which  he  sees 
fit  to  discontinue  the  undertaking ;  and  if  he  has  contracted  with  another  per- 
son to  do  the  work  for  him,  and  afterwards  refuses  to  have  it  done,  the  con- 
tractee  does  not  relieve  himself  from  the  obligation  of  the  contract,  but  the 
remedy  of  the  contractor  Is  conflned  to  his  action  of  damages  for  the  breach. 
The  contract  Is  not  abrogated,  but,  in  the  nature  of  things,  neither  party  can 
compel  its  specific  performance  by  the  other.  The  rule  applies  as  well  to  bodies 
corporate  and  politic  as  to  individuals,  and  even  to  the  state,"  etc. 

[2]  The  Commissioner  is  the  sole  representative  of  the  state  and 
the  responsibility  as  to  the  state  highways  rests  upon  him.  By  section 
132  of  the  Highway  Law  the  performance  of  the  contract  is  under 
his  supervision  and  control.  His  authority  in  determining  the  plan 
and  changmg  the  plan  of  a  state  highway  is  practically  unlimited. 
His  determination  that  the  public  good  requires  that  a  road  under  con- 
tract shall  not  be  built  is  conclusive  upon  the  contractor,  irrespective 
of  section  132.  The  Commissioner  cannot,  however,  destroy  the  effect 
of  a  valid  contract  and  deprive  a  contractor  not  in  default  of  the  ben- 
efits he  would  derive  from  performance.  If  the  Commissioner  stops 
work  upon  a  contract  without  cause,  the  state  is  responsible  to  the 
contractor  for  the  loss  of  his  contract.  In  my  judgment  section,  132 
of  the  Highway  Law  has  no  application  to  the  question  under  con- 
sideration.   Tfaiat  section  contemplates  a  suspension  of  the  contract, 
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or  a  stopping  of  the  work,  growing  out  of  the  fact  that  the  work  is 
not  being  performed  according  to  the  contract  or  for  the  best  interest 
of  the  state.  It  contemplates  a  default  or  a  failure  to  properly  per- 
form by  the  contractor. 

But  if  that  section  applied  to  the  case,  it  is  not  controlling  here.  The 
fact  that  the  work  has  actually  been  stopped  by  the  Commissioner 
must  be  recognized  by  the  contractor.  A  determination  by  the  Com- 
missioner that  work  is  stopped  because  of  the  default  of  the  contractor 
does  not  establish  the  default  or  prejudice  the  contractor  if  he  is  not 
at  fault.  The  section  contemplates  no  notice  to  the  contractor,  or 
hearing  on  the  merits.  The  determinaticm,  therefore,  that  the  con- 
tractor is  at  fault  is  not  binding  upon  him,  and  for  that  reason  is  not 
reviewable  by  certiorari.  Matter  of  Keystone  State  Construction  Co.- 
V.  Williams,  152  App.  Div.  575,  137  N.  Y.  Supp.  405.  But  the  Com- 
missioner has  not  suggested  that  the  contractor  is  at  fault.  The  state 
has  stopped  the  work  solely  because  of  defects  in  the  plan  of  the  work 
itself.  The  work  is  therefore  at  an  end,  and  the  contractor  must  pur- 
sue his  remedies  in  the  court  provided  for  that  purpose.  The  order 
appealed  from  should  be  reversed,  and  the  proceeding  dismissed,  with 
costs  to  the  relator. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  for 
writ  denied  and  the  writ  quashed.  All  concur ;  LYON,  J.,  in  result ; 
SMITH,  P.  J.,  dissenting  in  memorandimi. 

SMITH,  P.  J.  (dissenting).  It  is  by  forced  construction  only  that 
section  132  of  the  Highway  Law  can  be  held  applicable  to  this  case. 
The  plain  intent  of  that  section  is  to  authorize  an  annulment  of  the 
contract  through  the  fault  of  the  contractor,  in  which  case  the  con- 
tractor is  made  liable  for  any  excess  paid  upon  a  reletting  of  the  con- 
tract Under  section  15  of  the  Highway  Law  the  Highway  Commis- 
sioner is  given  authority  to  determine  the  method  of  construction  of 
the  highways.  It  would  seem  as  a  necessary  incident  to  that  power, 
in  case  it  should  be  found  that  a  method  determined  upon  proved  in- 
adequate, that  the  Highway  Commissioner  should  have  authority  to 
change  the  method  of  construction  if  necessary  by  the  annulment  of  a 
contract  made.  The  contractor,  however,  under  his  contract  has  a 
vested  right  to  the  profits  of  his  contract.  Those  cannot  be  taken  away 
from  him  without  his  fault.  It  cannot  matter  to  him,  however,  wheth- 
er the  contract  be  annulled  and  his  profits  paid  to  him,  or  whether  he 
be  allowed  to  fulfill  the  contract  and  thus  acquire  the  right  to  his 
profits.  If  the  contract  be  annulled  without  his  fault  he  has  full  rem- 
edy before  the  Court  of  Claims  to  recover  the  same  if  the  state  refuse 
to  pay  voluntarily.  Under  these  circumstances  he  is  not  a  party  ag- 
grieved by  the  determination  under  section  2127  of  the  Code  of  Civil 
Procedure. 

Again:  A  writ  of  certiorari  requires  the  respondent  to  certify  a 
record.  In  the  case  at  bar  there  is  no  record  because  there  has  been 
no  trial.  The  Highway  Commissioner  would  simply  certify  that  he 
had  been  advised  by  his  advisory  board  that  the  specifications  were 
inadequate  to  a  substantial  highway.    Upon  that  return  the  Special 
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Tenn  could  make  no  determination.  The  act  of  the  Commissioner  in 
revoking  this  contract  is  to  my  mind  purely  an  administrative  act,  not 
in  any  sense  judicial;  and,  even  if  the  contractor  were  an  aggrieved 
party,  it  is  difficult  to  see  how  he  could  obtain  any  remedy  in  the  pro- 
ceedings he  has  taken. 

The  order  granting  the  writ  should  be  reversed  with  $10  costs  and 
disbursements,  and  the  motion  for  the  writ  denied  and  the  writ 
quashed. 


(161  App.  Dlv.  26) 

PEOPLB  ex  reL  FROST  et  aL  t.  WOODBUBT  et  aL 

(Supreme  Cknirt,  Appellate  Division,  Third  Department    March  4, 1914.) 

Tazatior  ({  698*) — MoBTOAOB  BBOOBDina  Tax — FAnnnT  mtDXB  Pbotksp— 
ExPERBxa  OT  DDXRDiira. 

Laws  1906,  c.  682,  Imposing  a  recording  tax  of  one-half  per  cent  on 
the  filing  of  a  real  estate  mortgage,  being-  a  revenue  measure  for  the  state, 
and  not  a  comity  law,  the  recording  officer  in  each  county  being  merely 
made  use  of  to  collect  it  and  Tax  Law  (Cionsol.  Laws,  c.  60)  {  262,  provid- 
ing he  shall  be  entitled  to  receive  all  his  necessary  expenses  for  the  pnr- 
poaes  of  this  article  (Tax  on  Mortgages)  beifig  first  approved  and  allowed 
by  the  State  Board  of  Tax  Commissioners,  to  be  retained  by  him  oat  of 
the  moneys  coming  into  bis  hands,  the  claim  of  the  county  attorney's  firm 
for  defending  an  action  brought  against  the  recording  officer  to  recover 
snch  a  tax,  paid  him  under  protest  should  be  allowed  as  an  expense  of 
the  performance  of  the  collector's  duty ;  he  having  turned  over  the  papers 
in  the  action  to  the  county  attorney,  and  his  firm  having  called  the  at- 
tention of  the  Attorney  General  to  the  matter,  and  with  the  tatter's  knowl- 
edge and  consent  defended  the  action. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  S  1220;  Dec.  Dig. 
t  688.*] 

Kellogg,  J.,  dissenting. 

Certiorari  on  the  relation  of  J.  Sheldon  Frost  and  others  i^nst 
Egfourt  E.  Woodbury  and  others,  composing  the  State  Board  of  Tax 
Commissioners,  and  Thomas  Carmody,  Attorney  General  of  the  State, 
to  review  a  determination  on  the  claim  of  relators.  Determination  an- 
nulled, and  claim  allowed. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on  the  2eth  day 
of  June,  1911,  directed  to  Egbnrt  K.  Woodbury  and  others,  composing  the 
State  Board  of  Tax  Commissioners,  commanding  them  to  certi^  and  return 
to  the  office  of  the  clerk  of  the  county  of  Albany  all  and  singular  their 
proceedings  had  in  relation  to  the  disallowance  of  the  claim  of  the  relators 
for  professional  services  rendered  in  defense  of  an  action  brought  in  the  Su- 
preme C!oart  by  the  Hygienic  Ice  &  Refrigerating  Company  against  John  Fra- 
ney,  as  clerk  of  the  county  of  Albany,  for  the  recovery  of  a  portion  of  the 
moneys  paid  by  said  company  as  a  tax  on  a  certain  trust  mortgage  claimed 
by  it  to  be  in  part  a  supplemental  mortgage  within  the  meaning  of  the  Tax 
Law,  and  also  directed  to  the  Attorney  General  of  the  state  of  New  York 
commanding  him  to  certify  and  return  likewise  all  letters,  writings,  and 
memoranda  relating  to  such  claim. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 
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'Frost,  Daring  &  Warner,  of  Albany  (J.  S.  Frost,  of  Albany,  of 
^ounsel),  for  relators. 

•  Thomas  Carmody,  Atty.  Gen.  (August  Merrill,  Deputy  Atty.  Gen., 
of  cotinsel),  for  respondents. 

\  WOODWARD,;.  On  the  8th  day  of  February,  1909,  a  mortgage 
of  the  Hygienic  Ice  &  Refrigerating  Cwnpany  was  preserited  to  the 
clerk  of  Albany  county  for  recording.  The  corporation  claimed  an 
exemption  from  a  portion  of  the  mortgage  tax,  which  claim  the  county 
clerk  refused  to  recognize,  and  the  full  amount  of  the  tax  was  paid 
and  the  mortgage  duly  recorded,  though  the  sum  of  $540  was  paid 
under  protest.  On  the  20th  day  of  February,  1909,  the  mortgagor 
filed  with  the  State  Board  of  Tax  Commissioners  a  petition  to  review 
the  action  of  the  county  clerk,  and  while  such  proceeding  was  pend- 
ing undetermined,  and  on  the  23d  day  of  February,  an  action  was 
brought  in  the  Supreme  Gjurt  by  said  mortgagor  against  John  Franey, 
as  clerk  of  the  county  of  Albany,  as  sole  defendant,  to  recover  the 
amount  so  paid  under  protest  and  asking  that  the  defendant  be  re- 
strained during  the  pendency  of  the  action  from  paying  over  or  dis- 
tributing the  said  $540.  Luther  C.  Warner  was  at  the  time  county 
attorney  of  Albany  county,  and  the  summons  and  complaint,  with  other 
moving  papers,  were  delivered  to  him  by  John  Franey,  evidently  upon 
the  theory  that  the  duty  belohged  to  him  to  defend  the  action,  and 
Mr.  Warner"^  firm  of  Frost,  Daring  &  Warner  appeared  in  the  action 
and  successfully  defended  the  same.  They  subsequently  submitted  a 
bill  for  services  to  the  clerk  of  Albany  county,  who  in  turn  referred 
it  to  the  State  Board  of  Tax  Commissioners  for. their  approval  and 
allowance,  and  this  body,  upon  the  opinion  of  the  Attorney  General, 
disallowed  the  claim,  and  the  matter  is  brought  here  by  a  writ  of  cer- 
tiorari for  review. 

;  The.leamed  Attorney  General,  in  his  return  to  the  writ,  denied  that 
he  had  any  notice  of  the  appearance  of  the  relators  in  the  action  men- 
tioned until  the  Uth  day  of  May,  1910,  and  that  the  relators'  letter 
of  March  8,  1909,  informing  him  that  the  appearance  was  not  made 
by  Mr.  Warner,  as  county  attorney,  was  never  received. by  his  office, 
but  upon  the  hearing  it  was  stipulated  that  such  letter  was  received, 
so  that  it  appears  that  the  Attorney  General,  whose  duty  it  would  probr 
ably  have  been  to  take  care  of  the  action  out  of  which  this  claim  arose, 
had  notice  early  in  the  litigation  of  the  fact  that  Mr.  Warner  did  not 
appear  in  the  case  as  county  attorney,  and  that  the  litigation  was  being 
conducted  by  the  relators. 

The  Mortgage  Tax  Law  of  1905  (chapter  729)  was  strictly  a  revenue 
measure,  providing  for  an  annual  tax  of  one-half  of  1  per  cent. ;  and, 
while  the  law  was  remodeled  by  chapter  532  of  the  Laws  of  1906  and 
piade  merely  a  recording  tax  of  one-half  of  1  per  cent,  upon  the  filing 
of  the  mortgage,  it  has  not  changed  in  its  essential  aspect  of  a  revenue 
measure  for  the  state,  with  incidental  concessions  to  the  localities  from 
whence  the  tax  is  collected  for  the  purpose  of  meeting  the  local  taxes 
or  expenses.  The  statute  is  not,  however,  in  any  sense  a  county  law ; 
it  merely  makes  use  of  the  recording  officer  in  each  of  the  counties  to 
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collect  the  revenue;  aftd,  sensible  of  its  general  characteriaind  of  the 
impropriety  of  imposing  any  burden  upon  the  counties  as  such,  the 
Le^slature  in  the  original  statute  (chapter  729,  Laws  of  1905)  pro- 
vided that: 

"Recording  officers  and  county  treasurers  and  the  chamberlain  ot  the  dty 
of  New  York,  shall  severally  bis  entitled'  to  receive,  all  their  necessary  ex- 
penses for  the  purposes  of  this  act,  Including  printing,  advertising,  costs  of 
lists,  hire  of  clerks  and  assistants,  being  first  approved  and  allowed  by  the 
State  Board  of  tax  Commlasloners,  which  shall  be  retained  by  them  out  of 
the  moneys  coming  Into  their  hands."    Section  311. 

And  this  language  is  substantially  the  same  in  section  262  of  the 
Tax  Law  as  it  exists  to-day.  The  county  clerk,  in  collecting  the  re- 
cording tax,  is  not  acting  for  the  county ;  he  is  the  agent  of  the  state. 
His  duties  as  county  clerk  require  him  to  record  mortg^es  upon  prop- 
erty within  the  county,  but  the  state,  for  the  purposes  of  a  revenue, 
forbids  that  he  shall  discharge  this  duty  until  the  mortgagor  has  paid 
a  certain  fee,  and  the  statute  provides  that,  in  the  discharge  of  this 
obligation  to  the  state,  he  shall  be  "entitled  to  receive  all"  his  "neces- 
sary expenses  for  the  purposes  of  this  article,  including  printing,  hire 
of  clerks  and  assistants."  Obviously  if  John  Franey  was  not  acting 
as  county  clerk,  but  as  agent  of  the  state,  in  the  transaction  out  of 
which  the  litigation  grew,  neither  the  county  of  Albany,  nor  its  cotmty 
attorney,  had  anything  to  do  with  the  action,  and  the  mere  fact  that 
John  Franey  thought  this  a  proper  matter  to  turn  over  to  the  county 
attorney  did  not  in  the  least  change  the  legal  status  of  Mr.  Warner : 
neither  he  nor  his  firm  of  lawyers  was  under  any  obligations  to  per- 
form this  service  gratuitously  for  John  Franey  as  the  collecting  agent 
of  the  state's  tax  upon  the  recording  of  a  mortgage,  for  the  statute 
itself  had  provided  that  in  this  capacity  he  was  entitled  to  "receive 
all"  his  necessary  expenses.  He  was  bound  to  collect  the  tax  prescribed 
by  the  state,  and,  if  in  doing  this  he  was  put  to  the  expense  of  de- 
fending an  action,  it  was  not  in  connection  with  any  matter  pertaining 
to  the  county  of  Albany,  and  the  latter  could  not  be  put  to  any  ex- 
pense in  tile  matter,  even  to  the  extent  of  furnishing  an  attorney  who 
was  already  receiving  a  salary  for  the  duties  prescribed  by  the  condi- 
tions of  his  employment  and  which  related  strictly  to  the  affairs  of 
the  county  of  Albany.  See  Resolution  of  Appointment,  and  section 
210  of  the  County  Law  (Consol.  Laws,  c.  11). 

Assuming  that  it  was  the  duty  of  the  Attorney  General  generally 
to  look  after  a  matter  of  this  character,  the  action  was  brought  against 
"John  Franey,  as  clerk  of  the  county  of  Albany,"  which  would  not 
suggest  such  a  duty  upon  the  part  of  the  Attorney.  General  upon  its 
face,  and,  as  soon  as  the  real  character  of  the  action  developed,  the 
relators  concededly  called  the  attention  of  that  officer  to  the  matter, 
and  the  litigation  appears  to  have  been  carried  forward  to  a  success- 
ful issue  with  the  laiowledge  and  consent  of  the  Attorney  General. 
The  latter  might  have  employed  the  relators  originally  for  this  pur- 
pose, and  it  would  be  rather  technical,  and  inconsistent  with  the  dig- 
nity of  a  great  state,  to  hold  that  services  performed  in  good  faith, 
and  resulting  in  advantage  to  the  state,  carried  on  with  the  full  knowl- 
edge of  the  Attorney  General,  could  not  be  compensated  out  of  a  fund 
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charged  by  the  statute  with  "all  •  •  •  necessary  expenses  for 
the  purposes  of  this  article."  As  the  record  now  stands,  with  the 
concession  that  the  Attorney  General  had  notice  of  the  real  facts  im- 
mediately after  the  relators  appeared  in  the  case,  and  that  the  litiga- 
tion was  permitted  to  go  forward  with  no  objection  on  the  part  of 
any  one,  we  are  of  the  opinion  that  the  relators  have  shown  a  right 
to  be  compensated  out  of  the  fund ;  tliat  the  defense  of  this  litigation 
was  one  of  the  "necessary  expenses  for  the  purposes  of  this  article" ; 
and  that  John  Franey  might  have  employed  other  attorneys  and  prop- 
erly charged  the  fund  with  such  expense,  and  the  situation  is  not 
changed,  in  so  far  &s  the  rights  of  the  relators  are  concerned,  because 
he  thought  it  was  within  the  scope  of  the  duties  of  Mr.  Warner  as 
county  attomCT.  Mr.  Warner  never  appeared  as  county  attorney; 
the  Attorney  General  had  notice  at  the  outset  that  he  did  not  appear 
in  any  official  capacity;  and  the  rights  of  the  relators  cannot  be  preju- 
diced by  what  John  Franey  did  not  know  of  the  duties  and  obligations 
of  Mr.  Warner. 

Whatever  we  might  think  of  the  question  as  presented  by  the  orig- 
inal record,  as  modified  by  the  stipulation  of  the  Attorney  General,  we 
are  persuaded  that  the  determination  of  the  State  Board  of  Tax  Com- 
missioners is  not  Warranted,  and  that  it  should  be  overruled,  and  the 
claim  of  the  relators  should  be  allowed  as  a  proper  and  necessary  ex- 
pense of  performing  his  duties  as  collector  of  the  recording  tax  in 
the  matter  in  question. 

The  determination  is  annulled,  and  the  claim  of  the  relators  allowed. 

Determination  annulled  on  law  and  facts,  and  the  claim  of  relators 
allowed,  with  $50  costs  and  disbursements.  All  concur,  except  KELr 
LOGG,  J.,  who  dissents. 


(161  App.  Dlv.  135) 

MOGBABGHAB  t.  SHERMAN  ft  SONS  CO. 

(SuiKreme  Court,  Appellate  DMsloii,  First  Department    March  6, 1914.) 

Plxadinq  (I  8*) — Complaint — SuvnciERor — Mattkbs  of  Fact  os  Conci.tj- 
Bions. 

A  complaint  alleged  that  plaintUTB  intestate  was  the  owner  and  holder 
ot  a  certlflcate  for  stock  in  a  corporation;  that  a  contract  was  entered 
into  between  the  intestate  and  others  on  one  part  and  defendant  on  the 
other,  whereby  defendant  agreed  to  purchase  the  stock  of  the  corpora- 
tion for  an  amount  eqnal  to  the  book  Talne  of  the  shares ;  that  pursuant 
to  the  terms  of  the  contract  the  defendant  determined  the  book  value  of 
the  shares ;  that  plalntUf's  intestate  dnly  delivered  to  a  director  and  of- 
ficer of  the  defendant  his  certificate  of  stock,  which  in  turn  was  delivered 
to  defendant ;  that  prior  to  the  commencement  of  the  action  the  other  ];>er- 
sons  In  the  contract  delivered  their  stock  to  defendant,  and  received  pay- 
ment ;  and  that  plaintiff's  intestate  dnly  performed  all  conditions  on  his 
part,  whereby  he  became  entitled  to  payment  of  a  certain  aim.  HtH, 
that  the  complaint  was  good  both  under  Code  CIt.  Froc.  |  633,  declaring 
that.  In  pleading  the  conditions  precedent  in  a  contract,  it  is  not  necessary 
to  state  all  the  facts,  but  the  party  may  generally  state  that  he,  or  the 
person  whom  he  represents,  dnly  performed  all  the  conditions  on  hla  part, 
and  as  a  detailed  statement  of  the  performance  of  all  of  the  conditions 
precedent,  and  hence  a  demurrer  cannot  be  sustained  on  the  ground  that 
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plaintiff,  by  alleging  some  of  the  facts  of  performance,  waived  the  stat- 
ute, thns  rendering  the  complaint  bad. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ft  12-28)^,  68; 
Dea  Dig.  I  a*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Rashid  Moghabghab,  as  administrator  of  Shakir  Mog- 
hat^bab,  deceased,  against  the  Sherman  &  Sons  Company.  From  an 
order  sustaining  a  demurrer  to  the  amended  complaint,  plaintiff  ap- 
peals.   Order  reversed,  and  demurrer  overruled. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE.  SCOTT,  and  HOTCHKISS,  JJ. 

Ferris,  Dannenberg  &  Ansbacher,  of  New  York  City  (Jacob  Ans- 
bacher,  of  New  York  City,  of  counsel),  for  appellant. 
Henry  G.  Gennert,  of  New  York  City,  for  respondent 

CLARKE,  J.  Defendant  demurs  to  the  complaint,  on  the  grotmd 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleges:  That  defendant  is  a  donestic  corporation, 
and  that  plaintiff  is  the  administrator  of  Shakir  Moghabghab,  who  died 
October  21,  1912,  intestate.  That  prior  to  January  18,  1911,  plaintiff's 
deceased  was  the  owner  and  holder  of  a  certificate  for  20  shares  of 
stock  in  the  Levant  Trading  Company,  Incorporated.  That  on  or 
about  the  18th  day  of  January,  1911,  a  contract  was  entered  into  be- 
tween plaintiff's  deceased  and  others,  on  the  one  part,  and  the  defend- 
ant, Sherman  &  Sons  Company,  on  the  other  part,  a  copy  of  which 
was  annexed,  whereby  the  defendant  agreed  to  buy  the  stock  of  the 
plaintiff's  deceased  in  the  Levant  Trading  Company,  Incorporated,  for 
an  amount  equal  to  the  book  valuation  of  said  shares,  as  shown  by 
the  books  of  said  Levant  Trading  Company,  when  closed,  as  of  the 
date  of  January  15,  1911,  and  from  the  inventory  and  balance  sheet 
to  be  prepared.  That  pursuant  to  the  terms  of  said  contract  the  de- 
fendant caused  to  be  prepared  an  inventory  and  balance  sheet,  which 
is  annexed.  The  said  balance  sheet  showed  the  book  value  at  that 
time  of  the  shares  of  stock  in  said  company  held  by  the  plaintiff's  de- 
ceased. 

That  heretofore,  and  on  or  about  the  3d  day  of  April,  1911,  at  Bey- 
rout,  Syria,  plaintiff's  deceased  duly  delivered  to  one  George  M.  Chaf- 
fee his  said  certificate  of  stock  for  20  shares  in  the  Levant  Trading 
Company,  duly  indorsed,  and  at  the  same  time  and  place  the  said 
Chaffee  duly  delivered  to  plaintiff's  deceased  a  receipt  therefor,  a  copy 
of  which  is  annexed.  At  the  time  of  delivery  of  the  said  certificate  of 
stock  the  said  Chaffee  was  a  director  and  officer  of  the  defendant. 
The  said  Chaffee  received  the  said  certificate  for  and  on  behalf  of  the 
defendant,  and  as  a  director  thereof.  Thereafter,  and  prior  to  the 
commencement  of  this  action,  the  said  Chaffee  duly  deliveretl  said  cer- 
tificate of  stock  to  the  defendant.  Prior  to  the  commencement  of  this 
action  the  other  persons  mentioned  in  said  contract  delivered  their 
stock  to  the  defendant,  and  received  payment  therefor.  Prior  to  the 
commencement  of  this  action  the  defendant  became  the  holder  of  all 
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of  the  stock  of  the  Levant  Trading  Company.  That  plaintifFs  de- 
ceased duly  performed  all  conditions  on  his  part.  By  reason  of  the 
premises  there  became  due  and  owing  and  payable  by  the  defendant 
to  the  plaintifFs  deceased  the  sum  of  $2,137.60,  payment  of  which  has 
been  demanded,  but  of  which  no  part  has  been  paid. 

The  demurrer  was  sustained  by  the  learned  Special  Term,  upon  the 
ground  that  the  plaintiff,  while  pleading  performance  generally  pursu- 
ant to  section  533  of  the  Code  of  Civil  Procedure,  failed  to  rely  on 
the  provisions  of  that  section,  and  in  addition  thereto  alleged  the  de- 
tails of  performance,  and  was  therefore  bound  by  such  details,  and 
that  the  allegations  failed  to  show  compliance  wim  the  terms  of  the 
agreement  annexed  to  the  complaint  and  made  part  of  it.  I  am  unable 
to  agree  with  that  conclusion.  Not  only  does  the  complaint  all^e  in 
the  language  of  the  statute  that  the  plaintiff's  deceased  "duTy  per- 
formed all  the  conditions  on  his  part,"  but  the  facts  set  forth  to  show 
performance  support  said  allegation  instead  of  destroying  it  In  ad- 
dition it  seems  to  me  that  independent  of  that  allegation  the  facts  set 
forth  allege  a  complete  cause  of  action.  The  complaint  alleges  that 
plaintiff's  deceased  delivered  his  shares  duly  indorsed  to  a  director  and 
an  officer  of  the  company  who  received  said  certificate  of  stock  for 
and  on  behalf  of  the  company,  and  the  receipt  is  signed :  "G.  N.  Chaf- 
fee, Director  of  Sherman  &  Sons  Co." 

It  also  avers  that  Chaffee  duly  delivered  the  certificate  of  stock  to 
the  defendant,  and  that  the  other  persons  mentioned  in  the  contract 
delivered  their  stock  to  the  defendant,  and  received  payment  therefor, 
and  that  the  defendant  became  the  holder  of  all  the  stock  hereinbefore 
mentioned.  Corr  v.  Sun  Printing  &  Publishing  Co.,  177  N.  Y.  131, 
69  N.  £.  288,  relied  on  by  respondent,  was  an  action  for  libel  where  the 
complaint  alleged,  under  section  535  of  the  Code  of  Civil  Procedure, 
that  the  libel  was  published  of  and  concerning  the  plaintiff;  but  the 
court  found  from  the  facts  set  forth  it  was  not  so,  and  sustained  a 
demurrer.  In  other  words,  that  the  detailed  facts  stated  completely 
refuted  the  conclusion  of  fact  allied.  So  Lange  v.  Benedict,  73  N. 
Y.  12,  29  Am.  Rep.  80;  People  ex  rel.  Hart  v.  Goodrich,  92  App.  Div. 
445,  87  N.  Y.  Supp.  114;  Burdick  v.  Chesebrough,  94  App.  Div.  532, 
88  N.  Y.  Supp.  13.  In  each  of  these  cases  facts  were  set  up  inconsis- 
tent with  and  destructive  of  the  general  allegation.  No  such  situation 
is  here  presented. 

The  complaint  sets  up  a  complete  cause  of  action  independent  of  the 
general  allegation,  and  the  facts  so  set  up  are  not  inconsistent  there- 
with. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  overruled,  with  $10  costs,  and  with 
leave  to  the  respondent  on'payment  thereof  to  withdraw  the  demurrer, 
and  answer  over. 

All  concur. 
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tiei  App.  DlT.  187) 

BIGNXT  et  aL  ▼.  NEW  YORK  CENT,  ft  H.  B.  B.  CO. 

(Snpreme  Court,  Appellate  Dlrlalon,  Third  Department    Mandi  4,  1914.) 

1.  Contracts  (|  187*) — CowsTBucnOR — Thibd  Putsoirs. 

The  defendant  railroad  company's  tracks  Intersected  a  pnbUc  street, 
passing  under  a  bridge  which  It  erected  and  maintained.  The  bridge  be- 
coming unfit  for  nse,  the  mnnldpallty  required  that  it  be  repaired  or  re- 
boilt,  and  the  railroad  company  submitted  plans  for  a  new  bridge  with 
the  same  clearance,  bnt  longer.  The  municipality  deeming  a  greater  clear- 
ance necessary  for  the  protection  of  the  railroad  employes,  the  company 
submitted  plans  raising  the  bridge  accordingly,  and  the  city  permitted  the 
construction  of  the  lengthened  and  higher  bridge,  upon  the  company  con- 
tracOng  that,  in  case  of  damages  resulting  from  the  reconstruction  of  the 
bridge  to  any  person  or  property,  it  would  pay  the  same,  and  save  the  dty 
harmless  from  any  actions  brought  on  account  of  the  bridge.  Held,  that 
as  It  was  not  for  the  interest  of  the  city  to  have  the  bridge  raised,  but  for 
the  Interest  of  the  rallro&d  company,  the  contract  was  for  the  benefit  not 
only  of  the  dtjr,  but  property  ownert  whose  land  was  injured  by  the  new 
bridge. 

[Ed.  Nota— For  other  cases,  see  Contracts,  Cent  Dig.  i|  798-807 ;  Dec. 
Dig.  f  187.*] 

2.  CoHTKACTS  a  54*)— OoRsiDKXATiON — STrmcncircT. 

That  a  municipally  allowed  a  railroad  comikany,  which  was  bound  to 
maintain  a  bridge  carrying  a  street  over  its  tracks,  to  elevate  the  new 
bridge  and  Increase  its  length,  inst^id  of  requiring  the  tracks  to  be  low- 
ered, was  aufilclent  consideration  to  support  an  agreement  on  the  part  of 
the  railroad  company  to  pay  all  damages  accruing  by  reason  of  the  recon- 
struction. 

[Ed.  Not&— For  other  cases,  see  Contracts,  Cent  Dig.  i|  233-239,  242, 
24S,  261,  2!H,  256,  291-315;   Dec.  Dig.  f  64.*} 

8.  CoiTTRACTs  (I  330*) — Pabtiks  EirTrn.ED  to  Sue. 

Where  a  railroad  company,  in  consideration  of  the  municipality  allow- 
ing it  to  derate  a  bridge  over  its  tra<^  agreed  to  pay  all  damages  which 
might  accrue,  by  reason  of  the  elevation,  property  owners  injured  have 
sufficient  interest  to  maintain  an  Action  upon  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  1689, 1591-1594, 
1696,  1607, 1602-1604;  Dec.  Dig.  i  330.*] 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by' James  J.  Rigney  and  others  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  From  a  judgment  dismissing 
the  complaint  with  costs,  plaintiffs  appeal.    Reversed  and  remanded. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Loucks  &  Loucks,  of  Albany  (William  Dewey  Loucks,  of  Albany,  of 
counsel),  for  appellants. 

Visscher,  Whalen  &  Austin,  of  Albany  (Robert  E.  Whalen,  of  Al- 
bany, of  counsel),  for  respondent. 

JOHN  M.  KELLOGG, ).  In  the  city  of  Rensselaer  the  defendant's 
railroad  intersects  Columbia  street,  passing  under  a  bridge  erected  and 
maintained  by  the  defendant  as  a  continuation  of  the  street.  There  was 
a  clearance  between  the  bridge  and  the  rails  in  the  tracks  of  about 
16%  feet.    The  bridge  and  its  approaches  did  not  interfere  materially 

*For  ottiM'  CUM  •••  uuna  topic  A  {  MOM bbb  in  Dee.  A  Am.  Diss.  1907  to  date,  ft  Hep'r  Indexes 


Digitized  by 


Google 


396  146  NEW  TOBK  BUPPLBMBNT  (Sap.  Ct. 

with  the  plaintiffs'  premises,  or  the  easy  access  thereto,  and  bad  been 
maintained  in  substantially  the  same  condition  for  about  38  years. 

[1]  The  bridge  became  tmsafe  for  use  in  connection  with  the  pub- 
lic street,  and  mt  city  authorities  required  that  it  be  repaired  or  re- 
built. The  defendant  submitted  plans  for  a  new  bridge  with  the 
same  clearance  but  about  46  feet  longer,  thereby  giving  the  defend- 
ant that  much  the  more  room  for  its  tracks  under  the  bridge.  The 
city  deemed  it  necessary,  apparently  for  the  protection  of  the  men  on 
the  freight  cars  and  perhaps  others  others  using  the  railroad,  that 
there  should  be  a  clearance  of  at  least  21  feet.  The  defendant  submit- 
ted plans  raising  the  bridge  accordingly.  The  city  permitted  the  con- 
struction of  the  lengthened  and  higher  bridge,  and  passed  the  nec- 
essary ordinances  for  the  work  and  its  approaches  upon  the  de- 
fendant executing  a  contract  in  which  it  "expressly  covenants  and 
agrees  that  in  the  event  of  any  damages  resulting  from  the  work  as  it 
progresses,  or  thereafter,  as  a  result,  or  in  consequence  thereof,  or 
from  any  matter  or  thin^  connected  therewith,  arising  therefrom,  to 
any  person  or  property  mduding  damage  resulting  from  change  of 
grade  of  street,  being  approaches  to  said  bridge,  it  will  pay  and  liq- 
uidate the  same  at  its  own  expense  and  assume  the  liability  therefor, 
and  in  the  event  of  any  action  or  actions,  proceeding  or  proceedings 
of  any  kind  or  description  being  brought  against  the  city  of  Rensselaer, 
by  reason  of,  or  on  account  of,  or  growing  out  of  said  work  or  its 
construction,  or  to  prevent  the  performance  thereof,  or  anything  con- 
nected therewith,  and  the  said  party  of  the  second  part  will  at  its  own 
expense  defend  the  same,  and  will  pay  any  judgment  or  award  recov- 
ered therein,  and  will  in  all  respects  fully  indemnify  and  save  harmless 
the  said  city,  its  officers,  agents  and  representatives,  from  any  and  all 
costs,  expenses,  payment  of  judgment  to  be  recovered  or  incurred  in 
such  action  or  actions,  proceeding  or  proceedings." 

It  was  not  for  the  interest  of  the  city  to  have  the  bridge  raised  above 
the  street  so  that  it  would  be  necessary  to  build  embankments  in  the 
street  to  make  approaches  to  the  bridge.  The  clearance  required  could 
have  been  made  by  the  defendant  by  depressing  its  tracks,  leaving  the 
street  in  substantially  its  former  condition.  The  requirement  of  the 
city  did  not  mean  that  the  bridge  must  be  raised ;  it  simply  meant  that 
the  defendant  should,  in  a  proper  way,  provide  for  the  necessary  clear- 
ance. By  raising  the  bridge  it  became  necessary  to  build  an  embank- 
ment in  the  street  extending  out  in  front  of  the  defendant's  premises. 
By  lengthening  the  approach  it  made  the  embankment  in  front  of  the 
plaintiffs'  premises  higher  and  extended  it  further.  The  defendant 
evidently  felt  that  it  was  for  its  interest  to  raise  the  bridge  rather  than 
depress  its  tracks. 

It  would  therefore  seem  that  the  embankment  in  the  street  and  the 
obstruction  to  the  plaintiffs'  premises  were  caused  in  the  interest  of 
the  defendant  and  not  in  the  interest  of  the  city,  and  there  is  reason 
for  the  claim,  within  Reining  v.  N.  Y.,  L.  &  W.  R.  Co.,  128  N.  Y.  157, 
28  N.  E.  640,  14  L.  R.  A.  133,  and  Smith  v.  Boston  &  Albany  Ry.  Co., 
181  N.  Y.  132,  73  N.  E.  679,  that,  although  the  plaintiffs  would  ha%-e 
no  remedy-  against  the  city  for  an  ordinary  change  of  grade  in  a  pub- 
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fic  street  abutting  upon  their  premises,  yet  where  the  grade  is  changed 
for  the  benefit  of  a  railroad,  and  not  the  city,  the  plaintiffs  are  not 
without  remedy. 

The  agreement  executed  by  the  defendant  divides  itself  into  two 
prts,  by  one  of  which  it  assumes  and  agrees  to  pay  any  damages  aris- 
ing from  the  work,  or  from  any  change  of  grade  in  the  street,  to  any 
person  or  property,  and  by  the  other  it  agrees  that  it  will  defend  any 
action  or  proceeding  brought  against  the  city  on  account  of  'the  work 
or  its  construction,  or  to  prevent  the  performance  thereof  or  any- 
thing connected  therewith,  and  will  pay  any  judgment  recovered  in 
such  suit  and  save  the  city  from  any  costs,  expense,  or  damage  on  ac- 
count of  such  judgment  .Evidently  it  was  better  for  the  city  that  the 
tracks  should  be  depressed  than  have  an  embankment  built  in  the  pub- 
lic street.  If  the  tracks  were  depressed  there  would  be  no  change  of 
grade  in  the  streets  and  no  injury  to  the  abutting  property  owners. 
Perhaps  it  was  more  economical  for  the  defendant  to  assume  and  pay 
the  damages  which  any  person  might  sustain  on  account  of  the  work, 
or  of  any  change  of  grade,  than  to  depress  its  tracks.  It  is  inconceiv- 
able that  the  city,  in  order  to  save  money  for  the  defendant  and  to  ac- 
commodate it  by  permitting  it  to  build  a  longer  bridge,  would  be  will- 
ing to  visit  the  damages  caused  thereby  upon  its  citizens.  It  knew  that 
if  it  were  making  a  change  of  grade  in  a  public  street,  in  the  public  in- 
terest, an  abutting  owner  could  recover  no  damages  on  account  there- 
of. It  evidently  did  not  intend  to  favor  the  company  or  to  injure  its 
citizens,  but  sought  to  treat  all  with  fairness  and  to  provide  that  if  the 
defendant  executed  the  work  upon  the  plan  proposed  it  must  pay  any 
<lan)ages  coming  to  any  one  from  a  change  of  grade. 

The  contract  should  not  therefore  be  construed  as  intending  solely  to 
indemnify  the  city  against  claims  against  it  which  were  enforceable  by 
action,  but  should  be  construed  with  reference  to  the  facts  as  they  ac- 
tually existed  and  as  fairness  would  seem  to  require.  It  was  the  duty 
of  the  city  to  require  the  tracks  to  be  depressed  so  that  its  citizens 
should  not  be  injured  by  a  change  of  grade  in  the  street,  which  would 
be  necessary  if  the  bridge  were  raised ;  or,  if  it  permitted  the  defend- 
ant for  its  benefit  jto  make  the  change  in  the  grade  of  the  public  street, 
that  it  should  make  good  to  the  abutting  property  owners  the  loss  which 
they  would  sustain  thereby. 

The  defendant  was  accorded  rights  by  the  city  which  it  was  not  le- 
gally entitled  to,  and  the  city  and  the  defendant  knew  that  the  exer- 
cise of  those  rights  must  necessarily  injure  the  plaintiffs.  It  was  there- 
fore the  right  and  the  duty  of  the  city,  in  granting  the  favor,  to  assure 
protection  to  the  plaintiffs.  They  may  therefore  recover  upon  the  con- 
tract Bemhard  v.  City  of  Rochester,  127  App.  Div.  875,  112  N.  Y. 
Supp.  229;  Id.  194  N.  Y.  566, 88  N.  E.  1114;  Wright  v.  Glen  Telephone 
Co.,  48  Misc.  Rep.  192,  197,  95  N.  Y.  Supp.  101. 

[2, 3]  It  is  also  proper  to  observe  that,  the  change  of  grade  being 
for  the  benefit  of  the  defendant  and  not  for  the  benefit  of  the  city, 
there  was  at  least  some  question  whether  an  abutting  owner  might  not 
have  a  remedy  for  an  injury  to  his  property  resulting  therefrom.  The 
contract  evidently  intended  to  make  that  matter  certam,  and  provided  a 
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liability  against  the  defendant.  There  was  sufficient  consideration  for 
that  contract,  and  the  plaintiffs  are  sufficiently  connected  therewith  to 
enable  them  to  maintain  the  action. 

The  judgment  is  therefore  reversed,  and  a  new  trial  granted,  with 
costs  to  the  plaintiffs  to  abide  the  event     All  concur. 


(160  App.  DlT.  644) 

PEOPLB  V.  KATH. 

(Supreme  Court,  Apellate  Divlsioii,  First  Department    Febmary  IS,  1914.) 

1.  Mdnictpal  (Tobpobations  (i  603*)— OBDiHAHCXa — FiBE  Ekouultiohs — Coir- 

BTBUCTION.  • 

An  ordinance,  reqnlring  the  ownetB  of  all  manufactories,  hotels,  etc., 
to  provide  sncb  fire  hose,  fire  extlncolsbers,  etc.,  and  other  means  of  pre- 
yenUng  and  extlnsolBhlng  fires  as  said  fire  commissioner  may  direct 
authorized  the  fire  commissioner  to  order  the  Installation  of  automatic 
sprinklers  In  a  12-Btory  manufiictuilng  buUdlng. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  ( 
1834;   Dec.  Dig.  {  603.*] 

2.  STArniEs  (f  195*) — CONSTBUcnon — ^Rui.b  or  Ejttsdeic  Oenbbis. 

The  rule  of  ejusdem  generis  Is  merely  a  rule  of  construction,  and  must 
yield  to  the  apparent  pxupose  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  |  273;  Dec.  Dig. 
I  195.*] 

3.  MuNiczFAi,  Cobpobatioks  (i  680*) — Fibk  RKOULATioirs — Offenses. 

Laws  1911,  c.  899,  amended  Greater  New  Tork  Charter  (Laws  1901,  c. 
466)  by  adding  to  title  3,  art  15,  a  section  numbered  77?,  whldi  empow- 
ered the  fire  commissioner  to  require  the  installation,  as  prescribed  by 
law  or  "ordinance,"  of  automatic  or  other  fire  exUngnlsblng  equipment 
Section  773,  which  was  In  existence  when  the  amendment  was  enacted, 
provided  that  any  person  who  should  willfully  violate  or  refuse  to  com- 
ply with  any  requirement  of  the  title,  or  any  regulation  made  thereunder, 
should  be  guilty  of  a  misdemeanor.  Held,  that  failure  to  comply  with  an 
order  of  the  fire  commissioner,  ordering  the  installation  of  automatic  fire 
extinguishers,  made  pursuant  to  an  ordinance  requiring  owners  to  pro- 
vide such  fire  extinguishers,  etc.,  and  other  means  of  extinguishing  fires 
as  the  fire  commissioner  might  direct  was  a  misdemeanor. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  { 
1386;    Dec  Dig.  S  630.*] 

4.  Municipal  Cobfobations  (8  116*) — Implied  Repeal. 

Labor  Law  (Consol.  Laws  1909,  c.  31)  §  83b,  as  added  by  Laws  1912, 
c.  332,  requiring  the  owner  of  every  factory  building  over  seven  stories 
high,  in  which  more  than  200  people  are  employed  above  the  seventh  fioor, 
to  Install  an  automatic  sprinkler  system,  did  not  Impliedly  repeal  all  other 
laws  or  ordinances  requiring  owners  of  various  kinds  of  buildings,  includ- 
ing factory  and  manufacturing  buildings,  to  install  such  fire  extinguishers 
as  the  fire  commissioner  might  direct. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {| 
26^-271;   Dec.  Dig.  {  116.*] 

6.  Statutes  (5  162*) — Implied  Repeal  op  Special  by  Oxnebal  Act. 

A  general  statute  will  repeal  special  or  local  acts  without  expressly 
naming  them,  if  inconsistent  therewith  and  It  appears  that  the  Legisla- 
ture intended,  by  the  general  act  to  establish  a  uniform  rule  and  abolish 

*For  other  casM  see  name  topic  &  S  nuubbb  In  Dec.  A  Am.  Dig*.  1907  to  date,  *  Rep'r  Indexes, 
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the  special  provlsloiiB,  bnt  tbe  qaeatlon  of  repeal  Is  always  one  of  Intoi- 
tfon. 

[Ed.  Note.— For  otber  casee,  see  Statntes,  Cent  Dig.  ff  2S&-237;   Dec. 
Die.  1 162.*] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  York. 

Charles  Kaye  was  convicted  of  a  misdemeanor,  and  appeals.  Af- 
firmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

Carlisle  Norwood,  of  New  York  City,  for  appellant. 
Alexander  C  MacNulty,  of  New  York  City,  for  the  People. 

SCOTT,  J.  The  defendant  was  convicted  by  the  Court  of  Special 
Sessions  of  a  misdemeanor  in  that  he  refused  to  obey  an  order  of  the 
fire  commissioner  of  the  city  of  New  York,  requiring  the  installation 
of  an  automatic  sprinkler  system  in  a  building  owned  by  him  and  used 
and  occupied  for  manufacturing  purposes.  The  building  is  12  stories 
high,  a  stone  and  brick,  iron  and  steel,  structure  about  75  feet  in  width 
and  85  feet  in  depth.  It  was  occupied  by  manufacturers  of  clothing 
and  furriers.  Several  hundred  people  were  employed  in  it,  principally 
in  the  manufacturing  operations  carried  on.  The  fire  commissioner 
issued  and  served  upon  the  defendant  an  order  in  writing,  requiring 
the  installation  of  a  system  of  automatic  sprinklers,  with  the  necessary 
appurtenances  and  appliances.  The  defendant  refused  to  comply  with 
the  order,  and  this  prosecution  followed. 

The  defendant  urges  several  reasons  why  the  conviction  was  illegal, 
their  substance  being  that  the  fire  commissioner  has  no  authority  to 
make  such  an  order,  and,  assuming  that  he  had  authority,  that  the  re- 
fusal to  comfdy  is  not  a  misdemeanor.  The  authority  to  issue  such 
an  order  is  sou^t  to  be  found  in  the  ordinance  adopted  by  the  board 
of  aldermen  of  the  city  of  New  York  on  December  19, 1911,  to  take  the 
place  of  section  752  of  the  Greater  New  York  Charter.  Subdivision 
3  of  section  1620  of  the  Greater  New  York  Charter,  as  revised  and 
amended  by  chapter  466  of  the  Laws  of  1901,  provided  that  certain 
sections  of  said  charter  contained  in  a  second  schedule  annexed  to  the 
act  should  be — 

"contlnned  In  fnll  force  and  effect  until  tbe  board  of  aldermen  as  constituted 
by  the  foregoing  provisions  of  this  act  shall  pass  ordinances  regulating  the 
matters  provided  for  in  the  said  several  sections  mentioned  In  said  second 
adiednle,  all  of  which  ordinances  the  said  board  of  aldermen  Is  hereby  ex- 
pressly empowered  to  pass.  Upon  the  passing  of  any  such  ordinances  reg- 
ulating tbe  matters  provided  for  In  any  one  of  the  said  sections  respectively^ 
such  section  shall  cease  U>  have  any  force  or  effect,  and  the  same  is  and  shaU 
be  repealed." 

Among  the  sections  of  the  charter  mentioned  in  said  second  sched- 
ule, and  thus  brought  within  the  purview  of  the  foregoing  subdivision, 
was  section  762. 

On  December  19,  1911,  the  board  of  aldermen  adopted  an  ordinance 
(hereafter  mentioned  as  the  ordinance  of  1911)  which  regulated  the 

•For  otltw  CMW  •••  Mm*  topic  a  {  nokbbx  In  Dec  ft  Am.  DIgt,  1M7  to  date,  ft  R*p'r  Indaxos 


Digitized  by 


Google 


400  146  NBW  YOBS  aUPPLBUBNT  (Sup.  Ct. 

matters  provided  for  in  said  section  762  of  the  charter.  The  said  sec- 
tion thereupon  became  automatically  repealed,  and  the  ordinance  took 
its  place  and  became  the  law  so  far  as  concerns  the  matters  therein 
dealt  with.  The  ordinance  of  1911  differed  from  section  762  in  some 
particulars  and  re-enacted  so  mach  of  said  section  as  is  claimed  to 
afford  authority  for  the  order  issued  in  the  presoit  case  by  the  fire 
commissioner.  The  provision  was  re-enacted  in  language  identical 
with  that  in  the  charter,  and  reads  as  follows : 

"The  owners  and  proprietors  of  all  manufactories,  hotels,  tenement  honses, 
apartment  houses,  office  buildings,  boarding  and  lodging  houses,  warehouses, 
stores  and  offices,  theaters  and  music  balls,  and  the  authorities  or  i>ersona 
having  charge  of  all  hospitals  and  asylums,  and  of  the  public  schools  and. 
other  public  buUdings,  churches  and  other  places  where  large  numbers  of 
persons  are  congregated  for  purposes  of  worship,  instruction  or  amusement, 
shall  provide  such  means  of  communicating  alarms  of  fire,  accident  or  danger 
to  the  police  and  fire  departments,  respectively  as  the  fire  commissioner  or 
police  board  may  direct,  and  shall  also  provide  such  fire  hose,  flie  extinguishers, 
buckets,  axes,  fire  hooks,  fire  doors  and  other  meant  of  preveaHng  <ma  e»- 
tinguiaMng  firee  a«  aoM  fflre  oommitHoner  tnaj/  direct." 

Section  762  of  the  charter  did  not,  of  itself,  prescribe  any  penalty 
or  punishment  for  its  violation  or  for  the  refusal  to  obey  an  order 
issued  under  it,  but  section  773  provided,  and  still  provides,  as  fol- 
lows: 

"Section  77S.  Any  person,  persons  or  corporation,  for  the  violation  of,  or 
noncompliance  with,  any  of  the  several  provisions  of  the  several  sections  of 
tiila  title,  when  the  penalty  is  not  therein  specially  provided,  shall  severally 
forfeit  and  pay  a  fine  or  penalty  In  the  sum  of  fifty  dollars  for  each  and 
every  ofTense,  or  shall  forfeit  and  pay  the  penalttes  respectively  Imposed  un- 
der any  of  said  sections,  and  shall  also  be  severally  liable  for  any  costs  or 
expenses  that  may  be  incurred  by  any  violation  of,  or  noncompliance  with, 
any  requirements  under  said  sections,  and  shall  also  be  severally  liable  for 
Vie  payment  of  the  further  penalty  of  the  sum  of  fifty  dollars  for  any  viola- 
tion o^  or  noncompliance  with,  any  regulation,  order  or  special  direction  Is- 
sued by  said  commissioner,  or  for  failure  to  attend  and  testify  as  required  by 
any  subpoena  issued,  as  authorized  under  this  chapter.  •  •  •  Any  pernyn 
tDho  ahall  loiUfully  violate,  or  neglect  or  refuse  to  oomph/  vMh  any  ftroviiion 
or  requirement  of  this  title,  or  any  regtUation,  order  or  apeeial  <UreoHon  duly 
made  thereunder,  shall  also  be  guUtv  of  a  misdemeanor." 

The  "title"  referred  to  in  the  foregoing  section  was  title  3  of  chap- 
ter XV  of  the  charter  which  included  section  762.  So  long  therefore 
as  that  section  remained  in  force,  a  violation  of  it,  or  a  refusal  to  obey 
an  order  issued  by  its  authority,  was  a  misdemeanor. 

The  ordinance  of  1911  concluded  with  the  following  sentence: 

"The  penalties  prescribed  by  section  773  of  the  Greater  New  York  Charter 
sball  apply  to  any  violation  of  this  Ordinance." 

Upon  these  facts  the  appellant  contends :  First,  that  the  ordinance 
of  1911  does  not  authorize  the  fire  commissioner  to  order  the  installa- 
tion of  automatic  sprinklers;  second,  that  even  if  the  fire  commis- 
sioner has  authority  to  make  such  an  order,  it  is  not  a  misdemeanor  to 
refuse  to  obey  it 

[1]  The  argument  that  the  ordinance  does  not  authorize  the  fire 
commissioner  to  order  the  installation  of  automatic  sprinklers  is  based 
on  the  rule  or  doctrine  of  ejusdem  generis. 
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[Z]  That  rule  of  course  is  too  well  established  and  known  to  re- 
quire reiteration  here,  but  it  is,  after  all,  but  a  rule  of  construction, 
and  must  yield  to  the  apparent  purpose  of  the  Legislature  or  other 
enacting  body.  If  we  read  the  whole  ordinance  of  1911,  it  will  be 
seen  that  its  obvious  purpose  is  to  provide  so  far  as  possible  against 
fires,  and  especially  against  the  rapid  spread  of  fires  in  places  where- 
in, owing  to  the  manner  of  their  use  and  occupation,  a  fire,  unless 
quickly  subdued,  would  be  likely  to  result  in  great  damage  and  loss  of 
life.  It  would  be  unreasonable  to  attribute  to  the  Legislature  or  the 
board  of  aldermen  the  purpose  of  committing  to  the  fire  commissioner 
the  discretionary  power  to  require  slight  and  often  ineffective  precau- 
tions to  be  adopted,  and  to  deny  him  the  power  to  require  the  adoption 
of  such  other,  and  much  more  highly  effective  means  of  fire  control, 
as  might  from  time  to  time,  be  invented  or  adopted.  The  provision 
in  substantially  its  present  form  dates  back  to  1892  (chapter  703), 
since  which  time  it  is  highly  probable  that  the  art  of  fire  prevention 
and  control  has  made  considerable  progress.  It  would  be  highly  un- 
leasonable  so  to  construe  the  ordinance  as  to  curtail  the  power  of  the 
(ire  commissioner  to  order  the  use  qf  any  device  of  proven  utility  to 
:ffect  the  obvious  purpose  of  the  ordinance.  At  any  rate  the  question 
)f  the  sufficiency  of  the  ordinance  to  justify  the  order  of  the  fire  com- 
missioner has  been  settled  so  far  as  this  court  is  concerned.  The  very 
question  arose  (under  section  762  of  the  charter)  in  Lantry  v.  Hoff- 
man, 55  Misc.  Rep.  261,  105  N.  Y.  Supp.  353,  affirmed  124  App.  Div 
937,  109  N.  Y.  Supp.  1135. 

It  is  also  suggested  that  the  ordinance,  if  construed  to  vest  author 
ity  in  the  fire  commissioner  to  order  the  installation  of  automati'! 
sprinklers,  is  to  that  extent  invalid  because  it  unreasonably  allows 
him  a  discretion  which  may  be  used  oppressively.  That  is  an  argu- 
ment which,  if  sound,  should  be  directed  to  the  lawmaking  power,  and 
not  to  the  courts.  As  has  been  pointed  out,  the  ordinance  in  so  far 
as  it  affects  the  case  at  bar  is  no  new  enactment,  but  is  a  mere  re-en- 
actment and  continuation  of  an  act  of  the  Legislature.  It  is  essential 
that  the  authority  to  compel  proper  precautions  against  fires  and  their 
spread  should  be  confided  to  some  one,  and  it  is  clearly  a  legislative, 
and  not  a  judicial  function,  to  determine  in  whom  such  discretion 
should  be  vested.  We  are  therefore  of  the  opinion  that  the  ordinance 
of  1911  furnishes  sufficient  authority  for  the  order  which  the  appel- 
lant refused  to  obey. 

[3]  The  next  question  is  whether  such  refusal  was  a  misdemeanor. 
It  may  be,  as  appellant  argues  that  the  board  of  aldermen  has  no 
power  to  create  a  misdemeanor  out  of  a  refusal  to  obey  one  of  its 
ordinances;  that  the  ordinance  of  1911  did  not  attempt  to  re-enact, 
even  by  reference,  that  portion  of  section  773  of  the  charter  which  de- 
clared the  refusal  to  obey  an  order  of  the  fire  commissioner,  issued 
under  section  762,  to  be  a  misdemea;nor,  and  that  the  adoption  of  the 
ordinance  of  1911  effectually  repealed  and  wiped  out  section  762,  so 
that  no  order  thereafter  could  be  made  under  that  section.  The  Leg- 
islature, however,  in  October,  1911,  passed  an  act  (chapter  899)  which 
amended  the  Greater  New  York  Charter  by  adding  a  number  of  new 
146N.T.S.— 26 
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sections  to  title  3  of  article  15.    Among  the  sections  so  added  was 
section  775,  which  reads  in  part  as  follows : 

"Section  T75.  Powers  of  the  Commissioner.  The  commissioner  Is  empow- 
ered to    ♦    •    • 

"3.  Beqnlre,  in  writing,  the  installation,  as  prescribed  by  any  law  or  ordi- 
nance, in  any  building,  slrnctnre  or  inclosnre  of  antomatlc  or  other  fire  alarm 
system  or  fire  ezttngulsMng  equipment  and  the  maintenance  and  repair  there- 
of, or  the  constrnctlon,  as  prescribed  by  any  law  or  ordinance,  of  adequate 
and  safe  means  of  exit." 

As  soon  as  this  section  became  a  law  section  773  became  applicable 
to  it,  and  it  became  a  misdemeanor  "to  willfully  violate,  or  neglect  or 
refuse  to  comply"  with  any  of  its  provisions  "or  any  requirement, 
order  or  special  direction  duly  made  tiiereunder."  Thus:  (a)  The 
ordinance  of  1911  empowered  the  fire  commissioner  to  order  the  in- 
stallation of  sprinklers,  (b)  Section  775  of  the  charter  conferred  upon 
him  legislative  authority  to  require  the  installation  of  the  fire  extin- 
guishing equipment  authorized  by  the  ordinance,  (c)  Section  773 
made  it  a  misdemeanor  to  disobey  such  an  order.  We  are  therefore 
of  the  opinion  that  the  defendant's  refusal  to  comply  with  the  order 
of  the  fire  commissioner  was  a  tAisdemeanor. 

[4]  It  remains  to  consider  one  other  objection  made  by  the  appel- 
lant. It  is  that  all  special  provisions,  whether  of  law  or  ordinance, 
which  might  be  so  construed  as  to  provide  for  the  installation  of 
sprinklers  in  the  city  of  New  York  were  impliedly  repealed  by  section 
83b  of  the  Labor  Law  which  was  enacted  by  chapter  332,  Laws  of 
1912,  subsequent  to  the  adoption  both  by  the  fire  prevention  amend- 
ments to  the  charter  in  October,  1911,  and  the  ordinance  of  Decem- 
ber, 1911.    The  section  referred  to  reads  as  follows: 

"Sec.  83b.  Automatic  Sprinklers.  In  every  factory  building  over  seven  sto- 
ries or  over  ninety  feet  in  height  in  which  wooden  flooring  or  wooden  trim  is 
used  and  more  than  two  hundred  people  are  regularly  employed  above  the 
seventh  floor  or  more  than  ninety  feet  above  the  ground  level  of  such  build- 
ing, the  owner  of  the  building  shall  Install  an  automatic  sprinkler  system 
approved  as  to  form  and  manner  in  the  dty  of  New  York  by  the  fire  commis- 
sioner of  such  city,  and  elsewhere,  by  the  state  fire  marshal.  Such  installa- 
tion shall  be  made  within  one  year  after  this  section  takes  ^ect,  bnt  the  fire 
commissioner  of  the  dty  of  New  York  In  such  dty  and  the  state  fire  marshal 
elsewhere  may,  for  good  cause  shown,  extend  such  time  for  an  additional 
year.  A  failure  to  comply  with  this  section  shall  be  a  misdemeanor  as  pro- 
vided by  section  twelve  hundred  and  seventy-flve  of  the  Penal  Law  and  the 
provisions  hereof  shall  also  be  enforced  in  the  dty  of  New  York  by  the  fire 
commissioner  of  such  dty  In  the  manner  provided  by  title  three  of  chapter 
fifteen  of  the  Greater  New  York  Charter,  and  elsewhere  by  the  state  fire  mar- 
shal in  the  manner  provided  by  article  10a  of  the  insurance  law." 

[6]  To  support  this  contention  defendant  quotes  from  Black  on 
Interpretation  of  Laws  (section  153)  the  following  rule,  which  is,  of 
course,  of  general  acceptance : 

"A  general  statute  will  repeal  spedal  or  local  acts  without  expressly  nam- 
ing them,  where  they  are  inconsistent  with  it,  and  where  it  can  be  seen  frona 
the  whole  enactment  that  it  was  the  intention  of  the  Legislature  to  sweep  avray 
all  local  peculiarities  thus  sanctioned  by  spedal  acts,  and  to  establish  one 
uniform  system." 

The  question,  however,  is  always  one  of  intention  (People  v.  Dalton, 
158  N.  Y.  175-184,  52  N.  E.  1113),  and,  as  stated  above,  it  carries 
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with  it  its  own  limitation  that  the  repeal  of  a  special  act  by  a  general 
one  will  be  implied  only  when  they  are  inconsistent,  and  where  it  is 
apparent  from  the  general  law  itself  that  it  was  intended  to  repeal  and 
supersede  all  special  laws.  The  amendment  to  the  Labor  Law  does 
not  respond  to  this  test.  It  provides  imperatively  that  automatic 
sprinklers  must  be  installed  in  buildings  answering  a  certain  descrip- 
tion. As  to  these  no  discretion  is  left  to  the  fire  commissioner,  or 
any  other  administrative  authority,  except  to  approve  the  pattern  of 
sprinklers  to  be  used.  But  the  act  goes  no  further,  and  neither  in 
terms  or  by  proper  inference  does  it  provide  that  sprinklers  shall  be 
required  only  in  buildings  of  the  character  described  in  the  act  The 
effect  of  the  act  is  simply  this :  Prior  to  its  enactment  the  fire  com- 
missioner was  given  discretion  to  require  sprinklers,  or  not  to  require 
them,  in  all  buildings.  By  the  act  this  discretion  was  taken  away  as  to 
certain  buildings,  but  was  left  unimpaired  as  to  all  others.  We  find 
no  inconsistency  here,  and  no  indication  that  the  Legislature,  by  pre- 
scribing that  certain  buildings  must  have  sprinklers,  meant  to  declare 
that  none  others  should  be  required  to  have  them. 

It  is  further  objected  that  it  was  an  unreasonable  exercise  of  dis- 
cretion to  order  the  installation  of  sprinklers  in  the  particular  build- 
ing owned  by  the  defendant.  After  a  careful  reading  of  the  testi- 
mony we  are  unable  to  accede  to  this  view.  There  was  considerable 
evidence,  much  of  which  was  contradictory.  It  did  appear. that  one 
of  the  most  dreadful  disasters  in  the  history  of  the  city  of  New  York 
had  resulted  from  a  fire  in  a  building  similar  in  type,  size,  and  con- 
struction to  defendant's  building,  and  the  testimony  of  practical  fire- 
men of  large  experience  was  to  the  effect  that  automatic  sprinklers 
were  a  most  efficient  means  for  the  control  of  fires  and  for  the  pre- 
vention of  their  spread.  In  the  face  of  such  testimony  we  cannot  say 
judicially  that  the  fire  commissioner  exercised  his  discretion  arbitrarily 
or  unreasonably. 

The  judgment  of  conviction  must  be  affirmed.   All  concur. 


(161  App.  DlT.  138) 

PEOPLE  ex  rel.  VAN  BEURBN  &  NEW  YORK  BILL  POSTING  CO.  v.  MIL- 
LER, Superintendent  of  Buildings. 

(Supreme  Court,  Appellate  Division,  First  Department    March  6,  1914) 

i.  Municipal  Cobfobations  (J  76*) — Buimuno  Code — Eitbct  ab  Statotk. 

In  view  of  the  Building  Code's  adoption  by  the  municipal  assembly  of 
the  city  of  New  York,  pursuant  to  Greater  New  York  Charter  (Laws  1897, 
c.  S78)  {  647,  and  Its  ratificatibn  by  the  Legislature  by  Revised  Charter 
(Laws  1901,  c.  466)  I  407,  as  amended  by  Laws  1904,  cc.  602,  628,  it  should 
be  given  the  same  force  within  the  corporate  limits  as  a  statute  passed 
by  the  Legislature  itself. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §{ 
181,  687 ;   Dec.  Dig.  {  76.  •] 

2.  MuNiciPAi.  CoBPOBATions  (i  626*) — ^Poucs  PowBB — Public  Safbtt — Bill- 
bo  abds. 

Greater  New  York  Building  Code,  providing  by  section  2  that  the  Code 
is  remedial  and  to  be  liberally  construed,  and  requiring  by  section  4  the 
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filing  of  plans  and  statements  before  the  erection  of  any  stroctore  and 
the  obtaining  of  approval  and  permit  therefor,  and  by  sections  143  and 
144  prescribing  fire  limits  within  which  no  frame  or  wood  structure  should 
be  bnllt,  and  limiting  the  height  of  signs  and  blUboaids  within  such  Umlta 
to  10  feet,  and  those  constructed  entirely  of  metal  or  of  wood  covered  on 
all  sides  with  lAeet  metal,  Including  the  nprlghta  and  braces,  to  18  feet 
6  Inches  high,  such  signs  to  be  properly  supported  and  braced  so  as  not  to 
be  dangerous,  Is  calculated  to  promote  safety  and  prevent  the  destruction 
of  propwty  by  flre,  and  Is  a  valid  and  reasonable  exercise  of  the  police 
power. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  fS 
1378, 1379;  Dec.  Dig.  {  625.*] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Van  Beuren  &  New  York  Bill  Posting  Company,  against  Ru- 
dolph Miller,  as  Superintendent  of  Buildings  in  the  Borough  of  Man- 
hattan, City  of  New  York.  Peremptory  writ  of  mandamus  granted, 
and  defendant  appeals.  Reversed,  and  application  denied  upon  the 
law  and  not  in  the  exercise  of  discretion. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (John  P.  O'Brien, 
of  New  York  City,  of  counsel,  and  Samuel  J.  Parmenter,  of  New  York 
City,  on  the  brief),  for  appellant 

Charles  O.  Maas,  of  New  York  City  (Charles  O.  Sullivan,  on  the 
brfef),  for  respondent. 

CLARKE,  J.  Relator  is  a  domestic  corporation  engaged  in  the 
business  of  constructing  and  maintaining  advertising  signs  and  bill- 
boards. On  or  about  October  10,  1912,  it  filed,  in  the  office  of  the 
superintendent  of  buildings,  statement  of  specifications  and  plans  for 
a  proposed  sign  to  be  constructed  of  wood,  the  face  thereof  to  be  cov- 
ered with  galvanized  iron,  to  be  erected  upon  the  vacant  lot  located  on 
the  southerly  side  of  215th  street,  between  Broadway  and  Tenth  ave- 
nue, in  the  borough  of  Manhattan,  with  the  written  consent  of  the  own- 
er of  the  property  upon  which  said  sign  was  to  be  erected.  Said  sign 
was  to  be  erected  30  feet  back  from  the  building  line,. was  to  be  22 
feet  in  height  and  50  feet  in  length.  The  superintendent  disapproved 
in  writing  the  said  application  and  refused  to  grant  permission  for  the 
construction  of  said  sign.  Whereupon  the  petitioner  brought  this  pro- 
ceeding to  obtain  a  peremptory  writ  of  mandamus  to  compel  him  to 
approve  the  application  and  grant  the  permit. 

[1]  The  Building  Code  was  adopted  by  the  municipal  assembly  of 
the  city  of  New  York  October  24,  1899,  pursuant  to  section  647  of  the 
Greater  New  York  Charter  (chapter  378,  Laws  of  1897).  It  was  rati- 
fied by  the  Legislature  by  section  407,  Revised  Charter  (chapter  465, 
Laws  of  1901),  and  by  chapters  602  and  628  of  the  Laws  of  1904, 
amending  said  section  407. 

"In  view  of  this  ratification  by  the  Legislature  of  the  power  to  enact  the 
Building  Code,  we  fall  to  see  why  the  Building  Code  should  not  be  given  the 
same  force  within  the  corporate  limits  as  the  statute  passed  by  the  Legtsla- 
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tore  itself."  City  of  New  York  t.  Tnistees  of  Sailors  Snug  Harbor,  86  App. 
Wv.  355,  83  N.  Y.  Supp.  442,  affln»ed  on  the  opinion  below  180  N.  Y.  527,  72 
N.  E.  U40 ;  Post  V.  Kerwln,  133  App.  Dlv.  404,  117  N.  Y.  Supp.  761 ;  City  of 
New  York  v.  Foster,  148  App.  Dlv.  258,  133  N.  Y.  Supp.  152,  affirmed  205  N. 
Y.  583,  98  N.  E.  1100 ;  Kaclne  v.  Morris,  136  App.  Dlv.  467,  121  N.  Y.  Supp. 
146,  affirmed  201  N.  Y.  240,  94  N.  B.  884. 

[2]  The  Building  Code  provides  in  section  4  thereof  for  the  filing 
of  plans  and  statements  before  the  erection,  construction,  or  altera- 
tion of  any  building  or  structure  or  part  of  any  building  or  structure, 
and  such  proposed  work  shall  not  be  commenced  or  proceeded  with 
until  said  statements  and  plans  shall  have  been  so  filed  and  approved. 
Section  143  thereof  provides  as  follows : 

"Fire  Limits. — No  frame  or  wood  structure  shall  be  built  hereafter  In  the 
dty  of  New  York  within  the  following  limits :  In  the  borough  of  Manhattan — 
within  the  following  described  lines." 

It  is  conceded  that  the  property  upon  which  it  was  proposed  to  erect 
the  said  sign  is  situated  within  the  fire  limits  of  the  borough  of  Man- 
hattan, as  described  by  said  section. 

Section  144  is  as  follows : 

"Frame  Structures  Within  the  Fire  Limits. — The  provisions.  In  this  sec- 
tion contained,  shall  apply  to  buildings  and  structures,  whether  temporary 
or  permanent,  within  the  fire  limits,  as  the  said  Are  limits  now  are  or  may 
hereafter  be  established  *  *  •  Fences,  signs  or  billboards  shall  not  be 
at  any  point  over  ten  feet  above  the  adjoining  ground;  except  that  when 
any  fence,  sign  or  billboard  shall  be  constructed  entirely  of  metal  or  of  wood 
covered  on  all  sides  with  sheet  metal,  Including  the  uprights,  supports  and 
braces  for  same,  it  shall  not  be  at  any  point  over  eighteen  feet  six  Inches 
above  the  adjoining  ground.  *  *  *  All  fences,  signs,  billboards  and  sky 
signs  shall  be  erected  entirely  within  the  building  line,  and  be  properly  se- 
cured, supported  and  braced,  and  shall  be  so  constructed  as  not  to  be  or  be- 
come dangerous.  Before  the  erection  of  any  fence,  sign,  billboard  or  sky  sign 
shall  have  been  commenced,  a  permit  for  the  erection  of  the  same  shall  be 
obtained  from  the  superintendent  of  buildings  having  jurisdiction,  as  provided 
in  part  2,  section  4,  of  this  Code." 

It  appears  that  the  proposed  billboard  exceeds  the  dimensions  as 
restricted  by  said  section,  and,  in  its  petition,  relator  states  that  it  is 
not  proposed  to  cover  the  back,  posts,  and  braces  of  said  sign  with 
metal,  and  that  it  is  only  proposed  to  cover  the  front  of  said  sign  with 
galvanized  sheet  iron  in  order  to  present  a  better  surface  for  the  past- 
ing of  advertising  matter  upon  said  sign. 

The  superintendent  disapproved  the  application,  specifications,  and 
plan,  and  refused  a  permit,  because  the  proposed  sign  was  unlawful 
and  in  violation  of  the  provisions  of  the  Building  Code  as  above  set 
forth. 

The  respondent  claims  that  the  disapproval  of  the  superintendent, 
in  so  far  as  the  height  of  the  sign  is  concerned,  is  unauthorized  on  the 
ground  that  it  constitutes  a  deprivation  of  property.  Second.  That 
the  provisions  of  the  Building  Code  respecting  the  metal  sheathing 
of  all  signs  is  an  unreasonable  exercise  of  police  power,  and  therefore 
unconstitutional. 

In  City  of  New  York  v.  Wineburgh  Advertising  Co.,  122  App.  Div. 
748,  107  N.  Y.  Supp.  478,  the  argument  was  advanced  that,  if  such  a 
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sign  as  the  petitioner  proposes  to  erect  was  held  to  be  of  the  nature 
of  a  building,  the  board  of  aldermen  w«s  forbidden  to  adopt  any  ordi- 
nance regulating  and  restricting  the  height  of  buildings,  except  after  a 
prescribed  procedure  which  had  not  l^en  followed.  But  this  court 
held  that  such  argument  could  not  prevail.    Mr.  Justice  Scott  said: 

"According  to  the  generally  accepted  meaning  of  the  terms,  while  a  build- 
ing is  always  a  structure,  yet  many  things  may  be  termed  structures  which 
are  not  buildings  (Chaffee  v.  Union  Dry  Dock  Co.,  68  App.  Dlv.  578  [73  N.  T. 
Supp.  908] ;  Wlngert  v.  Krakauer,  76  App.  Div.  34  [78  N.  Y.  Supp.  664]),  and 
in  numerous  cases  in  the  state  the  term  'structure'  has  been  specifically  ap- 
plied to  blHboarda.  [Citing  cases.]  It  needs  but  to  read  the  expert  descrip- 
tion of  defendant's  sign,  and  to  glance  at  Its  photograph,  to  conclude  that  It 
is  essentially  a  'structure.'  It  is  equally  apparent  that  this  particular  struc- 
ture Is  not  a  building,  within  any  sense  of  that  word.  •  •  •  It  is  perfectly 
well  settled  that  it  is  competent  for  the  Legislature,  or  a  municipality  acting 
under  its  authorization,  to  regulate  the  construction  and  erection  of  billboards 
and  signs,  and  to  provide  that  they  be  not  erected,  even  upon  private  prop- 
erty, except  upon  approved  plans  and  after  the  issuance  of  a  license  or  per- 
mit by  the  appropriate  authority.  •  •  •  Under  sections  4  and  144  of  the 
New  York  City  Building  Code  It  was  incumbent  upon  the  defendant,  before 
it  could  lawfully  erect  such  a  structure  •  •  •  to  •  file  plans  and  specifica- 
tions therefor  with  the  superintendent  of  buildings  and  obtain  a  permit  for 
such  erection.    To  this  extent  the  ordinance  is  undoubtedly  valid." 

The  ordinance  is  to  be  supported  as  one  calculated  to  promote  safe- 
ty and  to  prevent  destruction  of  property  from  fire.  Fire  limits  are 
established,  and  no  frame  or  wood  structures  shall  be  built  within  such 
limits,  with  special  provision  in  respect  to  fences,  signs,  and  billboards. 

In  Fire  Department  v.  Gilmour,  149  N.  Y.  453,  44  N.  E.  177,  52 
Am.  St.  Rep.  .748,  the  court  said : 

"There  can  be  no  doubt  of  the  power  of  the  Legislatare  to  enact  regulations 
for  the  protection  of  cities  or  villages  against  the  serious  dangers  from  con- 
flagrations. It  is  one  of  the  subjects  to  which  the  police  power  of  the  state 
extends,  and  there  is  no  one  in  the  wide  range  of  this  power  upon  which  the 
Legislature  has  more  frequently  acted.  It  may  directly  enact  a  code  of  reg- 
ulations applicable  to  exposed  localities,  or,-  as  is  more  commonly  done,  it 
may  invest  municipalities  with  the  power  to  pass  ordinances  regulating  the 
subject  The  authority  given  in  most  charters  of  municipalities  to  the  legis- 
lative body  to  fix  fire  limits,  to  prohibit  the  erection  of  buildings  therein  of 
wood  or  other  combustible  materials,  *  •  *  are  among  the  familiar  in- 
stances of  the  delegated  power.  Regulations  on  this  subject  are  restrictions 
of  personal  freedom  and  the  free  use  of  property.  But  they  are  Justified  by 
public  necessity  and  bo  are  within  the  acknowledged  power  of  the  Legislature." 

In  Health  Department  v.  Rector,  etc.,  145  N.  Y.  32,  39  N.  E.  833, 
27  L.  R.  A.  710, 45  Am.  St.  Rep.  579,  the  court  said : 

"Any  one  in  a  crowded  city  who  desires  to  erect  a  building  is  subject,  at 
every  turn,  almost  to  the  exactions  of  the  law  in  regard  to  provisions  for 
health,  for  safety  from  fire,  and  for  other  purposes.  He  is  not  permitted  to 
build  of  certain  materials  within  certain  districts,  because,  though  the  ma- 
terials may  be  inexpensive,  they  are  infiammable,  and  he  must  build  in  a 
certain  manner.  •  *  *  Although  the  owner  in  the  one  case  is  not  com- 
pelled to  build,  yet  he  is  limited  in  the  use  to  which  he  may  put  his  property 
by  the  provisions  of  the  law.  He  cannot  build  as  be  wishes  to,  unless  upoa 
the  condition  of  a  compliance  with  the  law." 

In  that  case  a  law  was  upheld  which  required  running  water  to  be 
put  into  tenement  houses,  and  it  was  held  to  apply  to  tiiose  existing 
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at  the  time  of  the  passage  of  the  act  and  those  as  well  thereafter 
erected.    The  court  further  said : 

"We  think  tbe  act  is  valid  as  an  exercise  of  the  police  power  with  respect 
to  the  public  health,  and  also  with  respect  to  the  public  safety  regarding  fires 
and  their  extinguishment" 

In  People  ex  rel.  Duryea  v.  Wilber,  198  N.  Y.  1,  90  N.  E.  1140,  27 
L,.  R.  A.  (N.  S.)  357,  19  Ann.  Cas.  626,  the  court  said: 

"The  laws,  ordinances,  rules,  and  provisions  of  the  Building  Code  are  com- 
pulsory. •  •  *  The  provisions  of  the  Building  Code  are  ample  to  enforce 
the  physical  safety  of  any  place  as  against  fire  or  collapse." 

In  Griffin  v.  City  of  Gloversville,  67  App.  Div.  403,  73  N.  Y.  Supp. 
684,  the  court  had  under  consideration  the  ordinances  of  said  city 
establishing  fire  limits  and  the  character  of  a  building  or  other  struc- 
ture erected  within  such  limits.  Mr.  Justice  Chase,  after  quoting  from 
Fire  Department  of  N.  Y.  v.  Gilmour,  supra,  said : 

"Where  the  Legislature  or  a  municipality  duly  authorized  enacts  a  general 
statute  or  ordinance  prohibiting  certain  erections  within  a  prescribed  territory 
and  declaring  an  erection  In  violation  of  such  statute  or  ordinance  a  public 
nuisance,  tbe  reasonableness  of  the  prohibition  is  not  thereafter  open  to  aues- 
tion." 

Section  2  of  the  Building  Code  provides: 

"This  ordinance  is  hereby  declared  to  be  remedial,  and  is  to  be  construed 
liberally  to  secure  the  beneficial  Interests  and  puriMses  thereof." 

In  New  York  Fire  Department  v.  Buhler,  35  N.  Y.  177,  the  court 
said: 

"The  act  under  consideration  was  passed  for  the  more  effectual  prevention 
of  fires  In  the  city  of  New  York,  and,  being  a  beneficial  statute,  it  is  to  be 
liberally  construed  to  attain  tbe  object  Intended." 

In  Racine  v.  Morris,  136  App.  Div.  468,  121  N.  Y.  Supp.  146,  a 
judgment  in  a  death  case  was  affirmed,  where  a  policeman,  entering  a 
building  in  the  nighttime  in  the  performance  of  his  duty,  fell  into  an 
unguarded  elevator  shaft ;  the  negligence  of  the  defendant  being  predi- 
cated upon  a  failure  to  observe  the  provisions  of  section  95  of  the 
Building  Code  requiring  the  installation  of  guards,  gates,  or  trapdoors, 
and  that  they  be  kept  closed  at  all  times  except  when  in  actual  use. 
The  Court  of  Appeals  affirmed  in  201  N.  Y.  240,  94  N.  E.  864.  After 
stating  that  the  Building  Code  is  to  be  given  the  same  force  as  the 
statute,  the  court  said : 

"Tlie  federal  and  state  Constitutions  alone  bound  the  freedom  and  power 
of  the  Legislature.  Its  authority,  whUe  not  Infracting  their  provisions.  Is 
plmary  and  unchecked,  for  it  Is  fliat  of  the  people  of  the  state.  *  •  •  The 
section  Is  In  Its  nature  and  effect  salutary  and  remedial.  It  was  adopted  in 
order  that  it  mit^t  effect  added  and  desired  security  and  safety  to  lives  and 
limbs." 

In  City  of  New  York  v.  Foster,  148  App.  Div.  258,  133  N.  Y.  Supp. 
152,  affirmed  205  N.  Y.  593,  98  N.E.  1100,  the  question  was  whether 
section  97  of  the  Building  Code,  requiring  dumb-waiter  shafts  to  be 
fire-proofed,  was  applicable  to  buildings  constructed  before  the  Build- 
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ing  Code  was  adopted.  This  court,  in  deciding  that  it  did,  said,  by 
Mr.  Presiding  Justice  Ingraham : 

"It  Imimses  an  obligation  upon  the  owner  of  bnUdlngs  with  dumb-waiter 
shafts,  as  section  95  Imposed  an  obligation  upon  the  owner  of  a  building  In 
which  there  is  a  holstway  or  freight  elevator ;  and  this  obligation  the  Court 
of  Appeals  in  the  Badne  Case  has  held  to  apply  to  all  buildings,  whether  con- 
structed before  or  after  the  passage  of  the  ordinance"— 

citing  Tenement  House  Dept  v.  Moeschen,  179  N.  Y.  325,  72  N.  E. 
231,  70  L.  R.  A.  704,  103  Am.  St.  Rep.  910,  1  Ann.  Cas.  439,  af- 
firmed 203  U.  S.  583,  27  Sup.  Ct.  781,  51  L.  Ed.  328,  and  Health  De- 
partment V.  Rector,  etc.,  145  N.  Y.  32,  39  N.  E.  833,  27  L.  R.  A.  710, 
45  Am.  St.  Rep.  579. 

I  have  no  doubt  that  the  restrictions  upon  the  height,  material,  and 
manner  of  construction  of  fences,  signs,  or  billboards  are  reasonable 
and  valid.  The  relator  places  reliance  upon  People  ex  rel.  Wineburg 
Advertising  Co.  v.  Murphy,  129  App.  Div.  260,  113  N.  Y.  Supp.  855, 
affirmed  195  N.  Y.  126,  88  N.  E.  17,  21  L.  R.  A.  (N.  S.)  735.  No  such 
question  was  there  involved.  The  difficulty  with  the  particular  provi- 
sion of  the  ordinance  there  condemned  was  that  it  was  not  directed 
to  the  structure,  but  to  the  use  to  which  it  was  to  be  put.  As  pointed 
out  both  in  this  court  and  in  the  Court  of  Appeals,  there  were  no  lim- 
itations placed  upon  structures  upon  buildings  unless  they  were  used 
for  the  display  of  advertisements.  There  was  also  no  question  in  that 
case  of  the  material  of  which  the  so-called  sky  signs  were  composed. 
They  were  of  metal,  and  not  of  wood.  The  distinction  is  clearly  shown 
in  the  opinions. 

In  this  court  Mr.  Justice  Scott  said : 

"Other  provisions  of  the  section  require  all  fences,  signs,  biUboards,  and 
sky  signs  to  be  erected  wholly  within  the  building  line,  and  to  be  properly 
secured,  supported,  and  braced,  and  further  require  that,  before  any  such  be 
erected,  a  permit  be  obtained  therefor  from  the  superintendent  of  buildings. 
Ko  question  is  made  by  the  apx)ellant  as  to  the  right  of  the  municipality,  un- 
der proper  legislative  sanction,  to  regulate  the  erection  of  fences,  blUboards, 
and  signs,  and  to  prescribe  reasonable  conditions  and  restrictions  upon  such 
erection,  and  to  require  that  a  permit  be  obtained  from  the  proper  authority. 
*  *  •  In  considering  whether  the  ordinance  now  under  discussion  falls 
within  these  rules,  it  is  pertinent  to  note  two  features  of  it  which  serve  to 
distinguish  it  from  the  ordinances  sustained  In  other  cases  in  this  state.  In 
the  first  place.  It  Is  not  directed  against  structures  generally  placed  upon  tbe 
roofs  of  buUdlngs,  nor  even  against  structures  of  a  particular  kind,  or  con- 
structed in  a  particular  manner,  or  of  specified  materials.  The  legality  or 
illegality  of  a  structure  upon  the  roof  of  a  building  is  not  made  dependent 
upon  tbe  nature  of  the  structure  Itself,  but  upon  the  use  to  whidt  it  is  to  be 
put" 

In  the  Court  of  Appeals  (195  N.  Y.  126.  88  N.  E.  17,  21  L.  R.  A. 
[N.  S.]  735)  Judge  Chase  said: 

"The  police  power,  so  difllcult  to  define,  but  so  frequently  Invoked,  Is  con- 
fined to  such  reasonable  restrictions  and  prohibitions  as  are  necessary  to  guard 
public  health,  morals,  and  safety,  and  to  conserve  public  peace,  order,  and  the 
general  welfare.  Regulations  and  ordinances,  within  such  general  definition, 
are  valid.  The  city  may  make  and  enforce  such  regulations  and  ordinances, 
although  they  interfere  with  and  restrict  the  use  of  private  property.  Com- 
pensations for  such  interference  with  and  restriction  in  the  use  of  property 
is  found  In  the  share  that  the  owner  enjoys  in  tbe  common  benefit  secured  to 
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alL  •  •  •  This  court  to  City  of  Rochester  v.  West,  164  N.  T.  610  [58  N. 
E.  673,  53  L.  R.  A.  548,  79  Am.  St  Rep.  659],  sustained  an  ordinance  forbiddlngr 
the  erection  of  billboards  more  than  six  feet  In  height  without  the  consent 
of  the  cohimon  council.  The  court,  referring  to  the  charter  of  the  city,  say: 
*We  think  this  statute  conferred  upon  the  common  council  of  the  dty  au- 
thority to  regulate  boards  erected  for  the  purpose  of  bill  posting,  so  far,  at 
least,  as  such  regulation  was  necessary  to  the  safety  or  welfare  of  the  In- 
habitants of  the  city,  or  persons  passing  along  its  streets.  *  *  *  It  Is  ob- 
▼louB  that  its  purpose  was  to  allow  the  common  council  to  provide  for  the 
welfare  and  safety  of  the  community  in  the  municipality  to  which  it  applied. 
If  the  defendant's  authority  to  erect  billboards  was  wholly  unlimited  as  to 
height  and  dimensions,  they  might  readily  become  a  constant  and  continuing 
danger  to  the  lives  and  persons  of  those  who  should  pass  along  the  street  In 
proximity  to  them.'  *  *  *  A  municipality,  to  enacting  ordinances  relating 
to  the  safety  of  the  public,  may  undoubtedly  make  reasonable  classiflcatlonft 
among  structures  with  reference,  to  their  location  and  the  necessity  or  im- 
portance thereof  without  offending  agatost  the  provisions  of  the  fourteenth 
amendment  of  the  federal  Constitution.  The  classification,  as  well  as  the 
ordinance  Itself,  must  be  based  upon  some  'necessity  Justlfytog  the  exercise 
of  the  police  power.  It  has  been  said  that  the  police  power  of  a  municipality 
is  allied  to  the  right  of  self-preservation  in  an  todlvlduaL  In  ezerdstog  such 
power  or  right,  the  purpose  thereof,  and  the  limitations  thereon,  should  not 
be  forgotten.    •    »    •» 

The  concurring  opinion  of  Judge  Haight,  with  whom  Judge  Wil- 
lard  Bartlett  concurred,  said : 

"The  ordtoances  of  the  dty  of  New  Tork  pertaining  to  the  height  and  man- 
ner of  construction  of  fences,  signs,  or  billboards,  whether  upon  the  ground 
or  housetops,  are  for  the  protection  of  the  public  from  injury,  and  conse- 
quently, if  reasonable,  are  valid  under  the  police  powers  which  the  I/^sla- 
tnre  has  delegated  to  the  board  of  aldermen.  *  *  *  It  would  therefore  be 
entirely  proper  and  wlthto  the  police  powers  of  the  municipality,  through  its 
board  of  aldermen,  to  enact  an  ordinance  llmlttog  the  construction  of  fences, 
signs,  or  biUboardis,  either  upon  the  ground  or  the  housetops,  to  those  that 
are  safe,  and  to  also  designate  the  material  and  manner  to  which  they  shall 
be  constructed,  and  to  limit  the  size  or  height  thereof  within  reasonable 
bounds." 

I  think  I  have  made  it  clear  that  the  proposed  sign,  being  intended 
to  be  constructed  of  wood  and  not  of  metal  or  sheathed  in  metal, 
comes  within  the  prohibition  of  the  ordinance  as  being  erected  within 
the  fire  limits,  and  that  such  provisions  are  reasonable.  The  provision 
in  regard  to  limiting  the  height  to  18  feet  6  inches  is  also  reasonable 
and  violates  no  constitutional  provision. 

In  People  ex  rel.  Kemp  v.  D'Oench,  HI  N.  Y.  359,  18  N.  E.  862, 
Earl,  J.,  said : 

"It  is  provided  to  the  act  (chapter  454  of  the  Laws  of  1886)  that  'the  height 
of  all  dwelltog  houses  and  of  all  houses  used  or  totended  to  be  used  as  dwell- 
ings for  more  than  one  family,'  thereafter  to  be  erected  to  the  city  of  New 
Tork,  shall  not  exceed  60  feet  to  streets  and  avenues  exceeding  60  feet  to 
width.  We  have  no  doubt  of  the  competency  of  the  Legislature  to  the  exer- 
cise of  the  police  powet  under  the  Constitution  to  pass  such  an  act" 

If  the  power  exists  to  regulate  the  height  of  buildings,  it  certainly 
extends  to  such  a  structure  as  relator  proposes  to  erect.  The  superin- 
tendent of  buildings  properly  performed  his  duty  in  refusing  to  issue  a 
permit  upon  the  plans  and  specifications  which  admittedly  did  not  con- 
form to  the  provisions  of  the  Building  Code,  which  we  hold  reasonable 
and  valid. 
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It  follows,  therefore,  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements  to  the  appellant,  and  the  ap- 
plication denied,  with  $10  costs  to  the  appellant;  and,  in  order  to  al- 
low a  review,  the  order  may  state  that  the  denial  of  the  application  is 
upon  the  law  and  not  in  the  exercise  of  discretion.    All  concur. 


(161  App.  Dlv.  165) 

DRUCKBB  V.  MANHATTAN  RT.  CO.  et  aL 
(Supreme  CJourt,  Appellate  Division,  First  Department    March  6,  1914.) 

1.  EA8EUENI8  ({  23*) — Resebvation — ErracT. 

Easements  of  light,  air,  and  access  appurtenant  to  realty  abutting  on 
a  public  street,  being  Inseparable  from  the  dominant  estate,  pass  to  the 
grantee  upon  conveyance,  notwithstanding  the  grantor's  attempted  res^ 
ervation ;  and  hence  the  grantor  cannot  maintain  trespass  against  a  rail- 
road company  which  impairs  such  easements  by  reason  of  his  attempted 
reservation. 

[Ed.  Note. — ^For  other  cases,  see  Easements,  Gent  Dig.  |  63 ;  Dea  Dig. 
128.*] 

2.  Eabeuents  (§  64*) — Riqhts  or  Action — Gbantob  and  Gbahtee. 

Where  a  grantor  of  land  reserved  all  rights  of  action  for  damages  for 
injuries  to  the  easements  of  light,  air,  and  access  appurtenant  to  the 
property  conveyed,  caused  by  the  construction  of  an  elevated  railway,  soch 
reservation  does  not  give  the  grantor  any  right  to  maintain  an  equitable 
action  against  the  railroad  company;  there  being  no  privity  of  contract 
or  relation  between  them,  and  the  only  action  the  grantor  Is  entltlcxi  to 
maintatn  being  one  to  compel  his  grantee  to  hold  in  trust  any  moneys 
which  he  may  recover  from  the  railroad  company. 

[Ed.  Note. — For  other  cases,  see  Easements,  Cent  Dig.  H  132,  183; 
Dec.  Dig.  t  64.*] 

3.  Basements  (i  23*) — Sbvebancx — Rioht  of  Action. 

Where  a  grantor  of  land  reserved  all  rights  of  action  for  Injury  to  the 
easements  of  light,  air,  and  access  appurtenant  to  the  property  granted, 
caused  by  the*  construction  of  an  elevated  railroad,  thus  making  his  grantee 
a  trustee,  and  the  grantee  conveyed  the  property  with  full  covenants  of 
warranty,  the  second  grantee  took  the  property  free  from  any  obligation 
to  perform  any  personal  covenants  of  Uie  original  grantee  In  relation  to 
the  easements,  and  hence  cannot  be  compelled  to  sue  as  trustee  for  the 
benefit  of  the  grantor  or  to  release  to  the  railroad  company  any  rights 
appurtenant  to  the  land. 

[Ed.  Note. — For  other  cases,  see  Easements,  C!ent  Dig.  |  63;  Dec. 
Dig.  {  23.*] 

4.  ExKOUTOBs  AND  Aduinistbatobs  (§  39*) — ^Intebest  in  Rkai,  Pbopebtt — 

Easements. 

Where  a  grantor  of  land  reserved  to  himself  all  rights  of  action  for 
damages  to  ttie  easements  of  light  air,  and  access  caused  by  the  construc- 
tion of  an  elevated  railroad,  the  covenant  if  of  any  force,  reserved  an 
interest  in  real  property  which  descended  to  the  heirs  at  law  of  the  gran- 
tor and  not  his  personal  representative. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent 
Dig.  S8  280,  285-294 ;   Dec.  Dig.  i  39.*] 

5.  Easeubnts  (I  64») — Subsequent  Stipulation. 

The  owner  of  land  conveyed  it  reserving  unto  himself  all  rigbts  of 
action  for  damages  to  the  easements  of  light  air,  and  access  by  the  con- 
struction of  an  elevated  railroad.  His  grantor  conveyed  the  property 
wltib  no  reservation.    Held,  that  a  stipulation  between  the  second  grantee 

*For  other  cases  see  same  topic  &  {  ncmbbb  In  Dec.  ft  Am.  Digs.  UOT  to  date,  A  Rep'r  Indexes 


Digitized  by  VjOOQ  IC 


Sup.  Ct)  DBUOKEB  v.  MANHATTAN  BT.  CO.  411 

and  the  railroad  company  merely  providing  for  payment  In  case  the  gran- 
tee executed  a  release  in  faror  of  the  railroad  company  did  not  give  the 
grantor  any  right  of  action  against  the  second  grantee. 

[Ed.  Note. — ^Tor  other  cases,  see  Easements,  Cent  Dig.  ii  132,  133; 
Dec.  Dig.  I  64.*] 
6.  Appeal  ard  Ebxob  (t  843*) — Questions  Pbesented  fob  Bbvuw. 

In  an  action  by  a  grantor  who  reserved  all  rights  of  action  for  dam- 
ages for  Injuries  to  the  easements  of  light,  air,  and  access  occasioned  by 
the  construction  of  an  elevated  railway,  no  question  of  whether  a  subse- 
quent grantee  can  be  held  as  a  trustee  for  any  amount  received  from  the 
railroad  company  is  presented  where  no  amount  has  been  paid. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  3381- 
8341;   Dec  Dig.  f  843.*] 

Langhlln  and  Hotchklss,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ephraim  Drucker  against  the  Manhattan  Railway  Com- 
pany and  Esther  Grodjinski,  now  known  as  Esther  Davis,  and  others, 
revived  in  the  name  of  Mary  Drucker  as  executrix  upon  the  death  of 
plaintifiF.  From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Roger  Foster,  of  New  York  City,  for  appellant. 

Isaac  E.  Bermant,  of  New  York  City,  for  respondents. 

INGRAHAM,  P.  J.  The  nature  of  the  action  and  subsequent  pro- 
ceedings in  it  are  stated  in  the  opinion  of  my  Brother  LAUGHLIN. 

The  plaintiff's  testator  acquired  title  to  the  property  abutting  on 
Division  street  on  the  29th  of  May,  1885,  and  conveyed  the  premises 
by  a  full  covenant  warranty  deed  to  Zimmermann  on  the  1st  day  of 
June,  1887.  By  that  conveyance  the  legal  title  to  the  property,  includ- 
ing the  easements  appurtenant  to  it  in  Division  street,  passed  to  the 
grantee.  On  the  29th  of  May,  1888,  Zimmermann  conveyed  the  prop- 
erty to  the  defendant  Davis  by  a  full  covenant  warranty  deed  contain- 
ing no  covenant  in  relation  to  these  easements,  and  thereby  Davis  be- 
came the  owner  of  the  property  and  the  easements  appurtenant  thereto 
in  Division  street.  When  the  plaintiff's  testator  conveyed  this  property 
to  Zimmermann,  the  conveyance  contained  a  clause  by  which  the  plain- 
tiff's testator  reserved  for  himself : 

"Any  and  all  claims  and  causes  of  action  against  all  the  world  for  any 
and  all  losses  and  damages  to  himself  and  to  the  premises  above  described 
on  account  of  the  construction  and  the  present  and  future  continuance  of  the 
elevated  raUroad  structure  In  Division  street  and  the  past  and  future  op- 
eration of  the  same  and  reserves  to  himself  the  easement  now  occupied  and 
invaded  by  the  said  elevated  railroad  and  the  operation  of  the  same." 

When  Davis  purchased  the  property,  however,  she  did  not  assume 
the  performance  of  that  covenant  or  consent  to  such  a  reservation. 
Neither  Zimmermann  nor  the  grantee,  Davis,  undertook  to  prosecute 
any  action  to  recover  any  damages  sustained  by  the  plaintiff's  testator 
by  reason  of  the  construction  of  the  elevated  railroad  in  Division  street, 
nor  did  they  agree  to  pay  to  the  plaintiff's  testator  any  amount  that 
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they  should  receive  as  compensation  for  the  encroachment  by;  the  rail- 
road company  upon  the  easements  appurtenant  to  the  premises.  No 
obligation  rested  upon  Davis  to  either  pay  to  the  plaintiff's  testator 
any  damages  that  she  should  recover,  nor  to  constitute  herself  a  trus- 
tee for  the  plaintiff's  testator  in  relation  to  such  damages  or  compensa- 
tion for  a  conveyance  of  the  easements.  What  the  plaintiff's  testator 
sought  to  do  was  to  sever  the  easements  from  the  property  to  which 
they  were  appurtenant  and  retain  title  to  such  easements  notwithstand- 
ing his  conveyance  of  the  property  to  which  they  were  appurtenant.  If 
the  conveyance  was  ineffective  for  such  a  purpose,  I  cannot  see  that 
the  plaintiff's  testator  had  any  right  in  an  action  in  equity  to  restrain 
the  railroad  company  from  continuing  the  trespass,  for  in  such  a  case 
the  easements  would  have  vested  in  the  plaintiff's  testator's  grantee, 
and  such  grantee  only  could  sue  for  a  future  trespass  upon  the  ease- 
ments or  apply  to  a  court  of  equity  to  restrain  a  continuing  trespass. 

The  plaintiff's  testator  having  thus  parted  with  title  to  the  property, 
he  commenced  an  action  against  the  defendant  on  the  22d  of  Novem- 
ber, 1888,  after  the  conveyance  by  Zimmermann  to  the  defendant  Da- 
vis. Before  this  action  came  on  for  trial  and  on  the  21st  of  July,  1910, 
the  plaintiff's  testator  died,  and  on  May  22,  1911,  the  action  was  re- 
vived, and  the  plaintiff  as  his  executrix  was  substituted  as  the  plain- 
tiff in  the,  action. 

[1,  2]  The  first  question  presented  is  whether  the  plaintiff's  testa- 
tor ever  had  a  cause  of  action  to  restrain  the  continuing  trespass  of 
the  defendant  and  that  would  depend  upon  the  question  of  whether  or 
not  the  covenant  in  the  deed  of  the  plaintiff's  testator  to  Zimmermann 
was  effective  to  reserve  to  the  plaintiff's  testator  any  title  to  or  inter- 
est in  the  easements  appurtenant  to  the  property  that  was  conveyed 
to  Zimmermann.  It  is  conceded,  as  I  understand  it,  that  the  covenants 
in  the  deed  conveying  the  property  from  the  plaintiff's  testator  to 
Zimmermann  was  ineffective  for  such  a  purpose,  and  that  seems  to  be 
the  settled  law  of  this  state.  See  McKenna  v.  Brooklyn  El.  R.  Co., 
184  N.  Y.  391,  77  N.  E.  615;  Western  Union  Tel.  Co.  v.  Shepard,  169 
N.  Y.  170,  62  N.  E.  154,  58  L.  R.  A.  115.  In  McKenna  v.  Brooklyn 
El.  R.  Co.,  supra.  Judge  Werner,  in  delivering  the  opinion  of  the 
court,  said: 

"Easements  of  light,  air,  and  access,  appurtenant  to  real  property  abutting 
upon  a  public  street  or  highway,  are  Inseparable  from  the  dominant  estate, 
and  upon  a  conveyance  of  the  latter  such  easements  pass  to  the  grantee,  not- 
withstanding the  grantor's  attempted  reseryation  of  the  same,  or  of  any  rights 
of  action  for  the  invasion  or  destruction  thereof." 

And  it  was  further  held  that  the  only  person  who  could  sue  for  dam- 
ages thus  caused  or  could  execute  a  release  in  satisfaction  thereof  was 
the  owner  of  the  premises  as  to  which  such  easements  were  appurte- 
nant, and  a  person  or  corporation  invading  or  destroying  such  ease- 
ments has  the  right  to  obtain  a  release  from  the  owner  of  the  domi- 
nant estate  who  alone  is  legally  entitled  to  the  resulting  damage.  If 
notwithstanding  this  reservation  in  the  deed  from  the  plaintiff's  testa- 
tor to  Zimmermann  the  title  to  the  easements  and  the  right  to  enforce 
a  trespass  thereon  passed  to  Zimmermann,  then  it  would  seem  to  fol- 


Digitized  by 


Google 


Sup.  Ct.)  DBUCKBB  y.  MANHATTAN  BT.  OO.  413 

low  that  the  plaintiff  could  not  maintain  an  action  to  either  enjoin  a 
'Continuing  trespass  or  to  recover  damages  for  any  trespass  by  the  rail- 
road company  after  the  execution  and  delivery  of  the  conveyance; 
2ind,  as  this  action  was  commenced  after  the  execution  and  delivery  of 
this  deed,  it  would  seem  to  follow  that  the  plaintiff  had  no  cause  of 
action.  I  think  it  furllier  settled  that  the  plaintiff's  testator  could  not 
at  that  time  have  commenced  any  action  against  the  railroad  company. 
In  McKenna  v.  Brooklyn  El.  R.  Co.,  supra,  Judge  Werner  also  said : 

"There  Is  absolutely  no  privity  of  contract  or  relation  between  them.  The 
plalntUTs  equitable  remedy  la  against  her  grantee  alone,  who  is  impressed  into 
the  relation  of  trustee  as  to  the  fund,  merely  to  prevent  such  wrongs  and 
hardships  as  might  be  inseparable  from  an  Inadequate  legal  remedy." 

See,  also,  Pegram  v.  N.  Y.  El.  R.  Co.,  147  N.  Y.  135,  41  N.  E.  424. 

[3]  It  is  quite  probable  that  the  plaintiff  had  a  cause  of  action  to 
recover  for  the  damages  which  had  accrued  up  to  the  time  of  the  con- 
veyance, but  that  was  a  cause  of  action  a^inst  the  railroad  company 
as  a  trespasser  and  in  which  neither  the  plaintiff's  testator's  grantee  nor 
Zimmermann's  grantee  were  at  all  interested.  We  may  assume  that 
by  virtue  of  the  attempted  reservation  a  resulting  trust  was  created 
by  virtue  of  which  Zimmermann,  the  grantee,  became  a  trustee  for  his 
grantor  as  to  'all  moneys  received  by  him  or  which  he  should  recover 
for  the  invasion  or  destruction  of  such  easements;  but  Zimmermann 
never  attempted  to  enforce  any  such  claim  against  the  railroad  com- 
pany, and,  when  he  conveyed  the  property  to  the  defendant  Davis,  he, 
by  a  full  covenant  warranty  deed,  conveyed  the  property  absolutely 
free  and  clear  of  any  engagement  with  the  plaintiff's  testator,  and 
whatever  obligation  existed  was  not  assumed  by  Davis.  Davis  thereby 
became  the  owner  of  the  property  which  included  the  easements  in 
Division  street  and,  as  I  understand  the  authorities,  took  it  free  from 
any  obligation  to  perform  any  personal  covenants  of  Zimmermann  in 
relation  to  these  easements.  Davis  never  undertook  to  act  as  trustee 
for  the  plaintiff's  testator;  never  obligated  herself  to  sue  to  enforce 
the  plaintiff's  testator's  right  to  any  damage  sustained  in  consequence 
of  the  destruction  or  impairment  of  the  easements ;  and  certainly  nev- 
er undertook  to  execute  and  convey  to  the  railroad  company  a  release 
or  conveyance  of  her  interest  in  the  street  which  had  been  appropriated 
or  affected  by  the  construction  or  operation  of  the  railroad.  As  be- 
fore stated,  neither  Zimmermann  nor  Davis  ever  attempted  to  recover 
the  damages  sustained  by  the  appropriation  of  the  easements,  and 
neither  have  received  from  tha  railroad  company  or  from  anybody  else 
any  sum  of  money  on  account  of  the  construction  or  operation  of  this 
railroad  in  the  street.  There  is  nothing,  therefore,  to  which  a  result- 
ing trust  could  apply.  Certainly  the  railroad  company  could  not  be 
compelled  to  pay  to  the  plaintiff  or  any  one  else  any  sum  of  money 
either  for  damages  sustained  by  the  abutting  property  after  the  plain- 
tiff's testator  conveyed  it  or  as  a  condition  for  executing  a  conveyance 
of  the  interest  in  the  street  which  was  appurtenant  to  the  abutting 
property  without  a  release  or  conveyance  from  the  owner  of  the  fee 
of  the  abutting  property.  It  is  clear  that  the  defendant  Davis  has 
never  obligated  herself  to  grant  such  a  release  or  conveyance,  aiid  the 
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court  could  not  by  decree  compel  her  to  make  such  a  release  or  con- 
veyance, so  neither  at  the  time  the  action  was  commenced  nor  at  any 
time  since  could  the  court  give  to  the  plaintifE  any  relief  either  as 
against  the  railroad  company  or  as  against  the  defendant  Davis. 

[4]  Nor  do  I  think  that  whatever  cause  of  action  or  right  the  plain- 
tiff's testator  had  passed  to  his  executrix  upon  his  death.  If  this  cove- 
nant in  the  deed  to  Zimmermann  had  any  force  at  all,  it  was  an  inter- 
est in  real  property  that  would  descend  to  the  devisees  or  heirs  at  law 
of  the  plaintiff's  testator.  It  might  be  that  as  between  the  plaintiff's 
testator  and  Zimmermann  an  attempt  to  enforce  this  trust  would  be  in 
the  nature  of  a  chose  in  action  which  would  pass  to  the  personal  rep- 
resentatives of  the  deceased ;  but  as  no  trust  existed  as  between  the 
plaintiff's  testator  and  Davis,  who  had  acquired  absolute  title  to  the 
property  prior  to  the  commencement  of  the  action,  I  cannot  see  that 
there  would  be  any  cause  of  action  existing  against  either  the  railroad 
company  or  Davis  that  could  pass  to  the  personal  representatives  of 
the  deceased. 

[5]  The  fact  that  there  had  been  a  stipulation  entered  into  between 
the  railroad  company  and  Davis  cannot  help  the  plaintiff.  There  was 
nothing  in  that  stipulation  which  bound  the  railroad  company  to  pay 
Davis  anything.  It  was  conditioned  upon  Davis  executing  a  release  or 
conveyance  which  she  has  not  done  and  which  she  is  not  bound  to  do 
and  which  this  court  cannot  compel  her  to  execute.  Maurer  v.  Fried- 
man, 197  N.  Y.  248,  90  N.  E.  814;  Miller  v.  Clary,  210  N.  Y.  127, 
103  N.  E.  1114,  decided  December  30,  1913.  Such  a  stipulation,  made 
long  after  the  action  was  commenced,  cannot  given  to  the  plaintiff  any 
right  either  to  recover  the  amount  specified  in  that  stipulation  or  to 
charge  the  defendant  Davis  as  trustee  for  such  an  amount. 

[6]  Nor  is  the  question  as  to  whether  or  not  Davis  could  be  held 
as  trustee  for  any  amounts  that  she  received  from  the  railroad  com- 
pany presented  in  this  action,  as  no  action  to  impress  such  a  trust  could 
be  commenced  until  Davis  had  either  received  the  amount  from  the 
railroad  company  for  the  impairment  of  the  easements,  or  had  obtain- 
ed a  judgment  or  attempted  to  enforce  such  a  claim  against  the  rail- 
road company.  Such  an  action  could  only  be  commenced  after  such  a 
trust  fund  had  come  into  the  possession  of  Davis  to  which  a  trust  could 
attach. 

Entertaining  these  views,  therefore,  I  think  the  court  was  clearly 
right  in  dismissing  the  complaint  as  against  the  defendant  Davis,  and 
the  judgment  appealed  from  should  therefore  be  affirmed. 

McLaughlin  and  DOWLING,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  This  action  is,  in  effect,  one  to  en- 
join the  operation  of  the  elevated  railway  on  account  of  its  trespass- 
ing upon  the  easements  of  light,  air,  and  access  appurtenant  to  the 
premises  known  as  Nos.  29  and  29^4  Division  street  in  the  borough  of 
Manhattan,  New  York,  and  for  judgment  against  the  corporate  de- 
fendants for  the  accrued  damages  for  depreciation  and  rental  value 
of  the  premises,  or  in  the  alternative  for  such  damages  and  the  dam- 
ages to  the  fee  for  the  permanent  appropriation  of  the  easements. 


Digitized  by 


Google 


Sup.  Ct.)  DBITOKBB  y.  KjiNHATTAN  RT.  OO.  il5 

The  action  was  originally  brought  by  Ephraim  Drucker,  but  he  died 
on  the  2Jst  day  of  July,  1910,  and  on  May  22, 1911,  his  executrix  was 
substituted. 

The  action  was  commenced  by  the  service  of  the  summons  and  com- 
plaint on  tfie  corporate  defendants  on  the  22d  day  of  November,  1888, 
and  on  tiie  defendant  Davis,  whose  name  then  was  Grodjinski,  on  the 
27th  day  of  March,  1889,  and  on  the  defendant  Zimmermann  on  the 
15th  day  of  April,  1889.  Service  of  the  amended  complaint  on  all  de- 
fendants was  completed  on  the  19th  day  of  July,  1889.  Issue  was 
joined  by  the  corporate  defendants  by  the  service  of  an  answer  to  the 
amended  complaint  on  the  21st  day  of  January,  1890.  The  defendant 
Zimmermann  defaulted  in  appearing.  The  defendant  Grodjinski-Davis 
appeared  on  the  19th  day  of  June,  1911,  and  joined  final  issue  by  the 
service  of  an  amended  answer  to  the  amended  complaint  on  the  31st 
of  July  of  the  same  year. 

Drucker,  the  original  plaintiff,  acquired  title  to  the  premises  on  the 
29th  day  of  May,  1885.  He  conveyed  the  premises  by  a  full  covenant 
warranty  deed  to  the  defendant  Zimmermann  on  the  1st  day  of  June, 
1887;  but  he  attempted  to  reserve  certain  rights  and  interests  by  in- 
serting a  provision  in  the  deed  of  conveyance  as  follows : 

"The  said  Ephraim  Drucker  reserves  for  himself  any  and  all  claim  and 
causes  of  action  against  all  the  world  for  any  and  all  losses  and  damages  to 
himself  and  to  the  premises  aboTe  described  on  account  of  the  construction 
and  the  present  and  future  continuance  of  the  elevated  railroad  structure  in 
Division  street  and  the  past  and  future  operation  of  the  same  and  reserves 
to  himself  the  easement  now  occupied  and  invaded  by  the  said  elevated  rail- 
road and  the  operation  of  the  same." 

The  elevated  railroad  was  constructed  in  Division  street  in  front  of 
the  premises  in  question  in  the  year  1879,  and  has  ever  since  been 
maintained  and  operated  therein.  So  far  as  appears,  there  has  been 
no  payment  of  or  settlement  for  any  damages  caused  to  the  easements 
by  the  operation  of  the  railroad  during  the  time  of  Drucker's  owner- 
ship or  since.  On  the  29th  day  of  May,  1888,  Zimmermann  conveyed 
the  premises  to  the  defendant  Grodjinski-Davis  by  a  full  covenant 
warranty  deed  containing  no  assumption  by  the  grantee  of  any  liability 
or  obligation  of  the  grantor  by  virtue  of  the  provision  in  the  deed  from 
Drucker  to  Zimmermann  herein  quoted  and  no  reference  thereto. 

Plaintiff  alleged  in  the  amended  complaint  that  the  individual  de- 
fendants refused  to  allow  the  use  of  their  names  as  parties  plaintiff,  and 
refused,  after  indemnity  against  costs  and  expenses  was  duly  offered,  to 
join  with  the  plaintiff  in  bringing  the  action,  and  that  the  continuance 
of  the  maintenance  and  operation  of  the  railroad  would  cause  the 
plaintiff  irreparable  damages  for  which  he  had  no  adequate  remedy  at 
law,  and  that  the  corporate  defendants  were  insolvent,  and  that  the 
damages  to  the  rental  value  of  the  premises  exceeded  the  sum  of  $2,- 
000  per  annum.  Judgment  was  demanded  that  the  individual  defend- 
ants be  required  "to  join  in  any  conveyance  or  release  of  said  ease- 
ment, and  any  damages  caused  said  premises  which  the  court  may  di- 
rect to  be  made  to  the  corporate  defendants  as  a  condition  to  any  re- 
lief allowed  to  plaintiff  herein,"  and  against  the  corporate  defendants 
for  $2,000  per  annum  from  June  1,  1885,  for  damages  to  the  rental 


Digitized  by 


Google 


416  146  NBW  TORK  SUPPtrEMBMT  (Sup.  Ct 

value  of  the  premises,  or  an  injunction  perpetually  enjoining  the  main- 
tenance and  operation  of  the  railroad,  and,  as  an  alternative  to  the 
injunction,  that  the  corporate  defendants  be  required  to  'pay  tiie 
amount  determined  by  the  court 'as  the  value  of  the  easements  and 
damages  to  the  fee. 

On  June  30,  1911,  a  supplemental  complaint  was  served  on  all  of 
the  defendants  who  had  appeared,  and  on  September  30,  1911,  an 
amended  supplemental  complaint  was  served  on  them.  The  original 
supplemental  complaint  is  not  in  the  record,  but  the  amended  supple- 
mental complaint  shows :  That  the  defendant  Zimmermann  brought  no 
action  against  the  corporate  defendants,  and  that  the  defendant  Davis 
did  not  bring  any  action  against  them,  either  for  damages  or  for  an 
injunction  on  account  of  the  maintenance  and  operation  of  said  rail- 
road until  the  month  of  October,  1910.  That,  as  the  result  of  negotia- 
tions between  the  plaintiff  and  the  corporate  defendants,  they  entered 
into  a  stipulation  in  writing  on  the  27th  day  of  June,  1911,  as  follows: 

"It  Is  hereby  atlpulated,  that  In  case  It  shall  be  determined  that  die  plain- 
tiff herrin  Is  entitled  to  the  rental  damages,  If  any,  In  respect  to  the  prop- 
erty described  In  the  complaint,  for  the  period  subsequent  to  June  1,  1887, 
and  to  fee  damages  as  an  altematlTe  to  an  Injunction,  that  then  the  amount 
which  the  defendants,  Manhattan  Railway  Company  and  Metropolitan  Ele- 
vated Railway  Company,  shall  pay  In  return  for  a  conveyance  of  the  said 
easement  occupied  by  the  elevated  railway  structure  as  aforesaid  and  for 
said  past  damages  shall  be  equal  to,  and  not  exceed  the  sum  of,  seven  thousand 
two  hundred  fifty  dollars  ($7,250),  which  sum  shall  Include  costs  and  coun- 
sel fees,  It  being  understood  that  this  fixation  of  the  damages  shall  only  ap- 
ply in  case  the  plaintiff  procures  a  release  by  the  defendant,  Davis,  of  any 
and  all  claims  against  the  defendants,  Manhattan  Railway  Company  and 
Metropolitan  Elevated  Railway  Company,  arising  from  the  construction  and 
maintenance  of  said  railway,  or  a  Judgment  of  the  court  adjudicating  ^Mt 
said  Davis  has  no  Interest  In  the  said  damages ;  and  it  is  farther  stipulated 
on  behalf  of  the  railway  companies  that  the  railway  companies  shall  pay 
over  said  sum  of  money  to  such  persons  as  may  be  entitled  to  the  same  at 
any  time  upon  the  presentation  of  a  conveyance  of  the  said  easement  and  a 
release  of  all  past  rental  damages  signed  by  the  plaintiff  and  by  the  defend- 
ant, Davis.  It  is  understood  and  agreed  by  and  between  the  respective  par- 
ties hereto  that  the  paym^it  of  the  said  sum  of  seven  thousand  two  hundred 
and  fifty  dollars  ($7,250)  shall  be  In  discharge  of  all  damages,  whether  rental 
or  fee,  to  which  either  the  plaintiff  herein  or  the  said  Davis  may  be  entitled, 
with  the  exception  of  such  damage,  if  any,  as  may  be  due  to  the  alterations 
in  the  said  elevated  railway  structure  Incident  to  the  change  of  grade  in 
Division  street;  necessitated  by  the  construction  of  the  Manhattan  Bridge." 

That  prior  to  the  execution  of  said  stipulation  and  during  the  year 
1910,  the  corporate  defendants  were  willing  to  settle  the  litigation  and 
to  pay  the  said  sum  of  $7,250,  to  whosoever  might  be  entitled  thereto 
upon  receiving  a  conveyance  of  the  easements  signed  by  the  plaintiff 
and  by  the  defendant  Grodjinski-Davis,  but  that  she  refused  to  execute 
a  conveyance  and  release  of  the  easements.  That  in  the  month  of  Oc- 
tober, 1910,  the  defendant  Davis,  without  the  knowledge  or  consent 
of  the  plaintiff,  began  an  action  against  the  corporate  defendants  for 
damages  to  the  rental  value  of  the  premises  and  for  an  injunction. 
That  defendant' Zimmermann  disappeared  more  than  seven  years  ago 
and  has  died.  That  neither  the  defendant  Zimmermann  nor  Grod- 
jinski-Davis  ever  acquired  more  than  a  formal  title  to  the  easements 
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and  to  said  daniag^  as  tcuilteeSr  and  that  they  have  failed  to' enforce 
and  have  abandoned  the  trust  and  neither  has  any  right  or  title  at  law 
or  in  equity  to  any  part  of  said  damajg^es.  That  it  was  the  intention 
of  Drudcer  and  Zimmehnann  that  the  reservation  in  the  deed  should 
be  a  covenant  running  with  the  land  obligating  subsequent  purchasers 
to  assist  Drucker.  in.  any  litigation  that  might  be  instigated  for  the  re- 
covery of  damages,  or  to  institute  an  action  in  his  name  and  for  his 
ben^t.to  collect  the  damages  to  the  rental  value  and  to  the  fee  as  an 
alternative  to  an  injunction  against  the  operation  and  maintenance  of 
the  railroad.  That  unless  this  action  can  be  maintained  plaintiff  will 
lose  the  rental  damages  for  the  period  between  June  1,  1885,  and  the 
year  1905.  Judgment  is  demanded  in  the. amended  supplemental  com- 
plaint in  accordance  with  the  stipulation  between  the  plaintiff  and  the 
corporate  defendants,  and  directing  the  defendant  Grodjinski-Davis  to 
join  in  and  to  execute  a  release  and  conveyance  of  the  easement,  and 
requiring  the  payment  of  the  money  to  the  plaintiff.  The  corporate 
defendants  jointly  answered  the  amended  supplemental  complaint  and 
admitted  the  allegation  with  respect  to  the  stipulation,  but  put  in  issue 
other  material  allegations  thereof.  The  defendant  Davis  answered, 
putting  in  issue  the  material  allegations  of  the  amended  supplemental 
complaint  .  i 

On  the  trial  it  was  shown  that  on  the  15th  day  of  December,  1911, 
a  stipulation  was  entered  into  between  the  defendant  Davis  and  the 
corporate  defendants  in  the  action  which  she  had  brought,  against 
them,  to  the  effect  that  if  it  should  be  finally,  determined  in  this  action 
that  the  plaintiff  herein  is  entitled  to  no. rental  damages  for  the  period 
subsequent  to  May  31,  1888 — practically  the  date  on  which  the  premr 
ises  were  conveyed  to  defendant. Grodjinski-Dayis — ^and  is  enti.tled  to 
no  fee  damages  as  an  alternative  to  an  injunction,  that  ijie  corporate 
defendants  would  pay  to  the  defendant  Davis  for  the  conveyance  of 
the  easements  and  the  release  of  damages  on  account  of  the  mainte- 
nance and  operation  of  the  railroad  the  stun  of  $8,625 ;  and  it  was  ex- 
pressly stipulated  that  $1,375  of  that  amount  was  for  the  fee  and 
rental  damages  caused  by  the  alterations  and  additions  to  the  elevated 
structure.  The  alterations,  and  additions  to  the  elevated  railroad  struc- 
ture were  made  after  the  conveyance  by  Drucker.  Deducting  the 
amount  allowed  therefor,  in  said  stipulation,  we  find  that  the  settle- 
ment agreed  upon  between  the  corporate  defendants  and  the  defendant 
Davis  was,  as  to  the  amount,  the  same,  in  effect,  as  that  agreed  upon 
between  the  plaintiff  and  the  corporate  defendants.  At  the  close  the 
trial  counsel  for  the  corporate  defendants  stated  to  the  court  that  his 
clients  were  willing  to  pay  the  damages  specified  in  the  stipulation  and 
to  have  them  apportioned  between  the  parties  to  this  action  "in  any 
manner  which  the  court  deems  proper."  The  court  took  no  action  on 
that  suggestion  and  made  no  disposition  of  the  action  as  against  the 
corporate  defendants. 

Notwithstanding  Drucker's  attempt  to  reserve  the  easements,  they 

passed  to  his  grantee,  and  an  action  for  an  invasion  thereof  can  only 

be  maintained  by  the  owner  of  the  fee.    McKenna  v.  Brooklyn  Union 

El.  R.  Co.,  184  N.  Y.  391,  77  N.  E.  615;  Western  Union  Tel.  Co.  v. 
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Shepard,  169  N.  Y.  170,  62  N.  E.  154,  58  L.  R.  A.  115;  Shepard  v. 
Manhattan  Ry.  Co.,  72  App.  Div.  132,  76  N.  Y.  Supp.  269.  Under  the 
stipulation  between  the  plaintiff  and  the  corporate  defendants,  it  is  a 
condition  precedent  to  the  plaintiff's  right  to  recover  the  stipulated 
amount  for  rental  and  fee  damages  that  a  release  or  conveyance  of  the 
easements  by  the  defendant  Davis  shall  be  procured,  and  delivered  to 
the  railroads.  Inasmuch  as  she  did  not  assume  by  the  conveyance  to 
her  any  obligation  owing  by  Zimmermann  to  Drudcer,  with  respect  to 
the  claim  or  cause  of  action  for  rental  or  fee  damages,  we  are  impelled 
by  what  we  deem  a  controlling  precedent  to  hold  that  she  cannot  be 
compelled  to  execute  a  release  or  conveyance  of  the  easements.  Mau- 
rer  v.  Friedman,  197  N.  Y.  248,  90  N.  E.  814.  See,  also.  Miller  v. 
Clary  et  al.,  210  N.  Y.  127, 103  N.  E.  1114,  decided  December  30,  1913. 
If  the  corporate  defendants  had  paid  the  money  into  court  or  waived 
their  right  to  require  a  release  or  conveyance  of  the  easements,  then 
the  court  might  award  the  fund  to  the  party  entitled  thereto,  or 
apportion  it  between  them  if  either  should  not  be  entitled  to  all.  Al- 
though the  plaintiff  could  not  maintain  an  action  to  enjoin  the  main- 
tenance and  operation  of  the  railroad  for  the  reason  that  the  easements 
passed  with  the  fee,  yet  it  is  quite  clear  that  she  would  be  entitled  to 
recover  at  law  the  damages  which  accrued  before  Drucker  conveyed, 
and,  as  against  the  defendant  Davis,  to  recover  also  any  amount 
awarded  or  recovered  for  subsequent  damages  to  the  rental  value  of 
the  land^  and  that  as  to  such  damages  the  owner  of  the  fee  would  hold 
the  same  in  trust  for  her.  Schomacker  v.  Michaels,  189  N.  Y.  61,  81 
N.  E.  555;  W.  U.  Tel.  Co.  v.  Shepard,  169  N.  Y.  170,  62  N.  E.  154, 
58  L.  R.  A.  115;  Fteund  v.  Biel,  114  App.  Div.  400,  99  N.  Y.  Supp. 
1Q67,  affirmed  193  N.  Y.  662,  87  N.  E  1119.  Although  damages  to 
the  fee  that  might  be  awarded  or  recovered  as  a  substitute  for  injunc- 
tive relief  were  not  specifically  reserved  by  the  deed  from  Drucker  to 
Zimmermann,  it  may  well  be  argued  that  it  was  the  intention  of  the 
parties  that  such  damages  should  also  be  reserved  to  the  grantor.  That 
point,  however,  is  not  presented  for  decision  by  this  appeal,  and,  inas- 
much as  the  views  of  the  members  of  the  court  are  not  in  accord  with 
respect  thereto,  it  is  not  our  intention  to  express  an  opinion  thereon 
at  this  time.  As  the  case  is  presented  by  this  record,  we  have  no  fund 
in  court  to  award  or  apportion. 

It  is  contended,  in  effect,  by  the  learned  counsel  for  the  appellant, 
that  the  offer  of  the  corporate  defendants  through  their  counsel  should 
be  regarded  as  a  consent  on  their  part  to  have  the  amount  awarded  or 
apportioned  without  requiring  the  execution  of  a  release  or  conveyance 
of  the  easements.  It  may  be  that  the  corporate  defendants  would,  in 
the  circumstances,  be  fully  protected  by  the  judgment  if  that  were 
done.  This  offer,  however,  was  not  sufficiently  definite  to  warrant  the 
court,  on  an  appeal  to  which  they  are  not  parties,  in  construing  it  as 
a  waiver  of  the  execution  of  any  release  or  conveyance  of  the  ease- 
ments. But  the  issues  in  the  action  should  be  finally  determined  be- 
tween all  the  parties,  and,  since  the  learned  justice  who  presided  at 
the  trial  is  no  longer  on  the  bench,  it  becomes  necessary  to  order  a  new 
trial. 
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It  follows  that  tlie  judgment  should  be  reversed,  and  a  new  trial 
granted,  witii  costs  to  appellant  to  abide  the  event 

HOTCHKISS.  J.,  concurs. 


a61  App.  DlT. 

PBE8TON  ▼.  HOBBS. 

(Sapieme  Court,  Appellate  DlTbdon,  First  Department.    Hardi  6,  1914.) 

1.  lABXL  AND    SLANDXB  (|  46*) — lUBKL — PRIVnxaED   COIOnTNICATION — QXTAU- 

nSD   PBITtLEOK. 

Alwnt  a  week  before  the  pabUcatton  of  the  alleged  libel  by  defendant 
herein,  plaintifC  had  published  a  libelous  article  concerning  O.  and  defend- 
ant, 'and  the  libel  complained  of  herein  was  composed  and  signed  by  Q.  in 
reply  to  plaintiff's  prior  publication  and  published  by  defendant  as  a  paid 
advertisement  The  artide  did  not  purport  to  express  defendant's  senti- 
ments, bat  in  fact  contained  matter  which  also  constitnted  a  reply  by  de- 
fendant to  plalnttfTs  attack  upon  him  and  O.  in  the  prior  article,  and  aa 
a  reply  to  such  article  was  fair  and  reasonable.  Held,  that  the  publi- 
cation was  quallfledly  prlTlleg^  as  to  defendant,  under  the  rule  that, 
where  one  has  been  libeled  so  as  to  have  the  right  to  reply  thereto,  his 
publication  of  a  reply  is  quaUfledly  privileged  as  to  the  person  publish- 
ing It. 

[Ed.  Note.— For  other  cases,  see  libel  and  Slander,  Ooit.  Dig.  H  181, 
141-143;  Dec  Dig.  i  46.*] 

2.  LiBKL  AiTD  Slasdkb  ($  97*) — Pbivuxokd  CoioiuinpAnoR — Tbiai.  on  Dk> 

KUBUX. 

The  question  of  whether  a  communication  which  the  answer  showed  to 
be  quallfledly  privileged  was  in  fact  privileged  cannot  be  tried  on  de- 
murrer. 

(Ed.  Note. — For  other  cases,  see  libel  and  SUinder,  Cent  Dig.  {|  284- 
236;  Dea  Dig.  f  97.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  hy  Henry  L.  Preston  against  Elon  S.  Hobbs.  From  an  or- 
der sustaining  a  demurrer  to  a  defense,  defendant  appeals.  Reversed, 
and  motion  denied. 

Areued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

William  R.  Page,  of  New  York  City,  for  appellant 
Julius  Kendler,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  complaint  alleged  that  plaintiff  edited  and 
controlled  a  publication  known  as  the  New  York  Produce  News  and 
that  defendant  was  the  proprietor  and  publisher  of  a  similar  paper 
called  the  Fruit  Trade  Journal  and  Produce  Record,  both  of  which 
papers  circulated  among  persons  engaged  in  the  fruit  trade,  and  that 
defendant  had  libeled  plaintiff  by  publishing  in  his  newspaper  the 
article  complained  of.  The  defense  demurred  to  alleges  that,  about 
one  week  previous  to  the  publication  of  the  alleged  libel  by  defendant, 
plaintiff  had  published  a  libelous  article  of  and  concerning  one  Gibson 
and  relating  to  certain  acts  of  his  in  the  course  of  his  business  as  a 
dealer  in  fruits,  and  as  well  of  and  concerning  the  defendant,  and  that 
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the  article  complained  of  by  plaintiff  was  composed  and  signed  by  Gib- 
son and  was  published  by  defendant  as  a  paid  advertisement;  that  it 
did  not  purport  to  express  defendant's  views  or  sentiments,  but  only 
purported  to  be  Gibson's  reply  to  the  article  published  by  plaintiff; 
but  that  in  fact  it  contained  matter  equally  constituting  a  reply  by  de- 
fendant to  the  plaintiff's  attack  upon  him ;  and  that,  as  such  dual  reply, 
the  article  was  true,  fair,  and  reasonable. 

[1,2]  Regarded  as  a  reply  by  defendant,  the  facts  alleged  in  the 
answer  were  sufficient  to  show  that  such  reply  was  qualifiedly  priv- 
ileged. Odgers  on  Libel  and  Slander  (5th  Ed.)  291 ;  Keller  v.  Am. 
Bottlers  Pub.  Co.,  140  App.  Div.  311,  125  N.  Y.  Supp.  212;  Hem- 
mens  v.  Nelson,  138  N.  Y.  517,  529,  34  N.  E.  342,  20  L.  R.  A.  440; 
Richardson  v.  Northrup,  56  Barb.  105.  Under  these  circumstances, 
the  question  of  privilege  cannot  be  tried  on  demurrer.  Triggs  v.  Sun 
Print.  &  Pub.  Ass'n,  179  N.  Y.  144,  71  N.  E.  739, 66  L.  R.  A.  612,  103 
Am.  St.  Rep.  841,  1  Ann.  Cas.  326.  For  the  same  reasons,  if  this  ac- 
tion was  against  Gibson,  he  would  be  protected  by  a  similar  privilege. 
I  think  that  the  facts  alleged  were  also  sufficient  to  extend  Gibson's 
privilege  to  defendant,  on  the  principle  that  where  one  is  the  subject 
of  a  libel,  having  himself  the  right  to  make  a  reply,  he  may  disseminate 
such  reply  in,  or  by  means  of,  some  appropriate  medium,  and  the  one 
through  whom  such  dissemination  is  effected  is  protected  by  the  same 
or  a  similar  privilege  as  that  which  protects  the  author.  Authorities 
on  this  subject  are  few,  but  the  principle  seems  to  me  to  be  a  neces- 
sary corollary  to  the  rule  which  sustains  the  right  of  reply  itself.  A 
contrary  doctrine  would  result  in  practically  denying  all  opportunity 
for  reply,  for  if  such  reply  could  be  published  or  circulated  only  at 
the  risk  of  subjecting  those  who  took  part  in  such  publication  or  cir- 
culation to  an  action  of  libel,  unprotected  by  any  defense  of  privilege, 
all  avenues  of  self-defense  would  be  closed  to  him  who  had  been  the 
subject  of  the  original  libelous  attack  and  whose  right  to  appropriate 
reply  the  law  recognizes  and  should  protect.  While  the  decision  it- 
self is  not  exactly  in  point,  the  principle  I  have  referred  to  was  recog- 
nized by  Cozens-Hardy,  L.  J.,  in  Edmondson  v.  Birch  &  Co.,  76  L. 
J.  Rep.  N.  S.  346.  In  that  case,  defendant  had  dictated  a  qualifiedly 
privileged  communication  to  his  clerk  and  had  sent  another  and  sim- 
ilar communication  by  cable,  and  it  was  claimed  that  by  thus  publish- 
ing the  libel  to  strangers,  defendant's  privilege  was  lost.  Lord  Justice 
Cozens-Hardy  said  (page  353) : 

"If  we  were  to  accede  to  the  view  which  has  been  urged  on  behalf  of  the 
respondent,  we  shonld  In  effect  entirely  destroy  the  defense  of  privilege  In 
every  case  in  which  an  action  for  libel  was  brought  against  a  company  or 
large  mercantile  house.  It  would  be  impossible  for  the  person  at  the  head  of 
such  a  concern,  or  Indeed  for  any  individual,  to  write  with  his  own  hand  ev- 
ery document  Uiat  was  required  to  be  written  In  the  course  of  its  business.  In 
such  cases  the  corresiwndence  must  necessarily  pass  through  the  hands  of  more 
than  one  person  and  a  record  of  it  must  be  preserved  In  the  letter  boolis." 

On  the  trial  of  Cassidy  v.  Brooklyn  Daily  Eagle,  18  N.  Y.  Supp. 
930,*  the  late  Mr.  Justice  Barrett,  for  many  years  a  member  of  this 

1  Reported  in  full  in  the  New  Tork  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  In  64  Hun,  635. 
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court,  aii4  a  judge  of  great  experience  and  learning,  charged  the  jury 
in  the  following  words: 

"The  newspaper  which  published  the  accnsed  party's  answer  has  the  same 
privilege  as  that  accused  person.  The  newspaper  Is  Jnst  as  much  iiriTlleted 
In  publishing  a  fair  defense  as  would  be  the  attacked  party." 

Although  the  judgment  was  reversed  in  the  Court  of  Appeals  (138 
N.  Y.  239,  33  N.  E.  1038),  the  reversal  was  on  a  different  point,  and 
the  correctness  of  the  charge  does  not  seem  to  have  been  questioned 
by  court  or  counsel 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs,  with  leave  to  plaintiff  to  with- 
draw the  demurrer  upon  payment  of  said  costs.    All  concur. 


In  re  HAZKTBIDGB. 
(Supreme  Court,  Appellate  Division,  First  Department    March  6,  1014.) 

ATTOBNXT  AJn>  GUXNT  (i  44*) — DiaBABMKWT  lOB  UirFBOnsSIONAI.  C!OirDUOT. 

Where  It  Is  shown  that  an  attorney  retained  In  a  criminal  case  w^ 
paid  a  large  sum  of  money  for  use  in  defendant's  behalf,  and  witibout  au- 
thority used  It  to  suppress  testimony  in  yiolatton  of  Pen.  Law  (Consol. 
I<aw8,  c.  40)  li  379,  670,  and  for  other  nnauthorlssed  purposes,  expending  it 
In  gambling  and  otherwise  appropriating  it  to  his  own  use,  and  thereafter 
presented  a  false  claim  against  his  client  for  expoiditures  never  made, 
be  is  guilty  of  unprofessional  conduct  which  calls  for  his  disbarment 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  H  65, 
66,  62 ;   Dec.  Dig.  f  44.*] 

In  the  matter  of  the  application  of  the  Association  of  the  Bar  of 
the  City  of  New  York  to  discipline  Clifford  W.  Hartridge,  an  attorney, 
for  professional  misconduct     Respondent  disbarred. 

See,  also,  144  N.  Y.  Supp.  1119. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

James  R.  Ely,  of  New  York  City,  for  petitioner. 
Clifford  W.  Hartridge,  of  New  York  City,  pro  se. 

INGRAHAM,  P.  J.  The  respondent  was  the  attorney  and  counsel 
for  one  Harry  K.  Thaw,  who  had  been  indicted  for  the  murder  of. 
Stanford  White  and  who  was  twice  tried  in  the  city  of  New  York. 
The  killing  of  White  by  Thaw  was  conceded,  and  the  defense  was, 
temporary  insanity  brought  about  by  an  alleged  statement  by  Thaw's 
wife  to  Thaw  as  to  her  relations  with  White  prior  to  her  marriage  to 
Thaw.  It  had  become  known  to  the  respondent  that  Thaw  had  lived 
a  dissolute  life  in  New  York,  and  had  been  intimate  with  prostitutes 
before  his  marriage.  The  substance  of  the  first  charge,  which  the  ref- 
eree has  sustained,  is  that  he  paid  la^e  sums  of  money  to  various 
prostitutes  to  prevent  them  from  giving  information  to  the  district 
attorney  which  could  be  used  against  Thaw  on  his  trial-  The  re- 
spondent received  over  $100,000  irom  Thaw  and  his  mother  to  be  used 
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in  Thaw's  defense.  After  the  acquittal  of  Thaw,  the  respondent  sued 
Mrs.  Thaw  for  over  $90,000  in  addition  to  the  amount  which  he  had 
received,  and  it  was  upon  the  trial  of  that  action  in  the  United  States 
Circuit  Court  that  the  facts  were  developed  upon  which  these  charges 
were  based.  Upon  that  trial  the  respondent  claimed  to  have  paid  up- 
wards of  $39,0OO  to  prostitutes  and  others  connected  with  them  to 
suppress  their  evidence  and  prevent  the  district  attorney  from  procur- 
ing their  testimony.  The  official  referee,  upon  the  respondent's  own 
testimony  in  the  United  States  Circuit  Court  and  before  him,  has  found 
that  respondent's  acts  in  respect  to  the  testimony  of  witnesses  was  in 
violation  of  sections  379  and  570  of  the  Penal  Law. 

There  is  a  further  charge  that  the  sum  of  about  $39,000  procured 
from  Mrs.  Thaw  for  expenses  and  disbursements  in  the  defense  of  her 
son  were  used  for  other  purposes  than  those  for  which  it  had  been 
paid  to  him  and  was  in  fact  appropriated  by  the  respondent  to  his  own 
use.  The  referee  finds  that  there  is  no  evidence  that  the  disburse- 
ments to  these  women  and  others  associated  with  them  were  made 
either  with  the  authority  of  the  prisoner  or  of  his  mother.  The  re- 
spondent appears  to  have  gotten  into  relations  with  a  Mrs.  Merrill, 
who  apparently  was  a  prostitute  and  the  keeper  of  a  house  of  assigna- 
tion, which  these  prostitutes  and  others  frequented.  It  was  to  this 
Merrill  woman  and  other  women,  whom  he  met  at  this  house,  that  the 
respondent  claims  to  have  paid  a  large  proportion  of  this  money. 
That  such  an  expenditure  as  has  been  detailed  by  the  respondent  was 
not  authorized  by  Mrs.  Thaw  or  by  her  son  is  apparent,  and,  if  they 
were  made  at  all,  it  was  a  gross  abuse  of  the  confidence  reposed  in 
the  respondent  and  without  the  slightest  authority  from  his  clients. 
The  respondent's  clients  requested  him  to  take  receipts  and  vouchers 
for  all  payments  made  by  him,  with  which  request  he  failed  to  comply. 

The  referee  also  finds  the  respondent  guilty  of  using  portions  of 
the  money  advanced  to  him  by  Mrs.  Thaw  in  gambling  houses  and  in 
otherwise  appropriating  it  to  his  own  use.  The  referee  further  finds 
that  the  respondent  in  the  suit  in  the  United  States  Circuit  Court  pre- 
sented claim  against  Mrs.  Thaw  and  bills  of  particulars  in  which  he 
claimed  to  have  expended  large  sums  of  money  which  he  sought  to 
recover  that  were  false;  that  at  various  times  when  he  claimed  to  have 
paid  money  in  New  York  he  was  in  fact  in  Southampton,  Long  Island ; 
that  the  respondent's  whole  testimony  before  the  referee  was  evasive, 
indefinite,  and  contradictory.  The  referee  sums  up  his  conclusion  as 
to  the  testimony,  viz. : 

"Taking  all  tilings  Into  consideration,  the  conclusion  Is  unavoidable  that 
the  respondent  not  only  had  no  authority,  direct  or  implied,  to  spend  the  $39,- 
000,  or  any  part  thereof,  to  women  to  be  kept  silent,  so  that  their  stories  should 
not  reach  the  district  attorney,  but  that  in  fact  he  did  not  pay  a  considerable 
part  of  said  sum,  as  he  claims  he  did,  for  that  purpose,  and  appropriated  a 
large  part  of  it  to  his  own  use." 

The  referee  further  finds  that  the  respondent  had  been  paid  $103,- 
000;  that  $30,000  was  spent  for  matters  that  have  in  no  way  been 
criticised  or  disputed,  and  of  the  remaining  $73,000  the  sum  of  about 
$33,000  was  credited  on  account  of  fees,  leaving  a  balance  of  $39,000 
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in  dispute.  The  conclusion  of  the  referee  is  that  the  two  charges,  to 
which  attention  has  been  called,  have  been  sustained  by  the  evidence, 
and  that  the  respondent  is  guilty  of  professional  misconduct  in  r^ard 
to  them. 

It  is  quite  useless  to  detail  the  evidence  before  the  referee  or  to  de- 
scribe the  respondent's  disgraceful  and  shameless  conduct  in  relation 
to  his  alleged  defense  of  Thaw  and  the  expenditure  of  these  large 
sums  of  monqr,  obtained  from  Mrs.  Thaw  for  the  defense  of  her  son. 
It  presents  a  sordid,  vulgar  condition  by  which  many  thousands  of 
dollars  of  this  woman's  money  were  sqtiandered  in  an  absolutely  use- 
less and  unprofessional  way,  except  as  they  tended  to  keep  witnesses 
away  from  the  district  attorney  or  to  prevent  knowledge  of  facts  com- 
ity to  the  district  attorney,  which  in  the  respondent's  opinion  would 
be  detrimental  to  the  case  of  his  client.  But,  so  far  as  they  tend  to 
suppress  evidence,  we  agree  with  the  referee  that  they  were  in  viola- 
tion of  the  Penal  Law,  and,  if  the  payments  were  actually  made  as 
claimed  by  the  respondent,  they  certainly  constituted  a  misappropria- 
tion of  his  client's  money  and  conduct  which  violated  his  professional 
obligations.  That  this  respondent  should  go  to  gambling  houses  and 
other  places  of  like  kind  and  use  his  client's  money  for  dishonest  and 
immoral  purposes  while  pretending  to  be  engaged  in  advancing  his 
client's  interests,  is  a  violation  of  his  professional  obligation.  The 
whole  story  is  most  disgraceful  and  dishonorable  and  one  for  which 
there  is  no  possible  justification.  I  think  the  report  of  the  referee  is 
amply  sustained  by  the  evidence  and  presents  a  situation  which  im- 
poses upon  the  court  the  clear  duty  to  disbar  the  respondent. 

Upon  the  hearing  before  the  referee  the  respondent  attempted  to 
justify  his  payment  of  these  large  sums  of  money  to  the  Merrill  wo- 
man. The  referee  in  his  report  doubts  the  fact  of  such  payment,  as 
it  is  based  solely  upon  the  uncorroborated  testimony  of  the  respond- 
ent, which  the  referee  evidently  concludes  is  unwortiiy  of  belief.  He 
calls  attention  to  the  fact  that  the  respondent  has  not  produced  the 
Merrill  woman  as  a  witness,  although  there  is  evidence  that  at  the 
time  she  was  available.  After  the  report  of  the  referee  was  presented, 
the  respondent  made  application  to  have  the  reference  reopened  and 
opportunity  afforded  to  produce  the  testimony  of  the  Merrill  woman 
and  the  application  was  granted  to  the  extent  of  allowing  commission 
to  issue  to  take  the  testimony  of  the  Merrill  woman.  Upon  the  re- 
quest of  the  respondent,  a  commission  was  issued  to  take  the  testimony 
.of  the  Merrill  woman  in  Boston,  where  respondent  had  information 
that  the  witness  cotild  be  found.  The  respondent  was  represented  at 
Boston,  and  when  the  commission  was  about  to  be  executed  the  Mer- 
rill woman  could  not  be  found,  and  affidavits  were  submitted  tending 
to  show  that  she  had  been  in  Boston ;  but,  having  been  charged  with 
commission  of  a  crime,  she  had  disappeared.  Thus  every  opportunity 
has  been  given  to  the  respondent  to  produce  the  testimony  of  this  wit- 
ness, and  it  is*  not  pretended  that  the  respondent  has  any  knowledge 
of  her  whereabouts,  or,  if  further  time  were  to  be  given  to  him,  that 
he  could  produce  her  for  examination.  Nor  do  I  see  how  any  testi- 
mony that  she  would  give  could  aid  the  respondent.     If  she  cor- 
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roborated  him  as  to  the  various  payments  which  he  alleged  have  been 
made,  it  would  not  in  any  way  relieve  him  from  responsibility  for 
squandering  money  obtained  from  Mrs.  Thaw  and  her  son,  except  in 
so  far  as  it  violated  the  Penal  Law.  If  she  failed  to  corroborate  him 
as  to  the  payments  of  money  he  claimed  to  have  made  to  her,  it  would 
be  further  evidence  of  his  misappropriating  his  client's  money. 

It  is  perfectly  clear  that  this  respondent  has  been  guilty  of  profes- 
sional misconduct  and  that  he  is  utterly  unworthy  to  remain  a  mem- 
ber of  an  honorable  profession,  and  he  is  therefore  disbarred.  All 
concur. 


(lei  App.  Dlv.  107) 

LEWIS  T.  UATTHBWS  et  al. 

(Snpreme  Gonit,  Appellate  Dirialon,  First  Department    Ifarcb  6,  1914.) 

1.   COBPOBATIOirS   (S   6e*)— OFFIOBSS — DntKOTOBS. 

A  resolution  Increasing  tbe  number  of  directors  does  not  become  op- 
erative ontU  the  certificate  showing  the  Increase  is  filed  In  the  oiSBce  of 
the  Secretary  of  State  and  the  county  dert:,  as  required  by  the  Stock 
Corporation  Law  (Consol.  La'ws,  c.  69)  i  26. 

IKd.  Note.-^For  other  cases,  see  Corporations,  Cent  Dig.  |  1S2;  Dec. 
Big.  f  68.*) 

Z  COBPOKATiOKS  (H  283,  288*)— De  Facto  OFnataa. 

...    An  election  of  directors  held  before  a  resolution  increasing  their  num- 
ber has  become  operative  by  the  filing  of  the  certificate  reqidred  by  stat- 
'    dte  is  not  void,  and,  where  it  is  recognized  as  valid  and  they  assume  to 
act  without  objection  from  any  one,  they  become  de  facto  directors,  for 
.•:   .'whose  acts  the  corporation  is  respbnsible,  and  the  validity  of  their  elec- 
tion and  the  title  to  their  office  cannot  be  raised  collaterally. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  !|  1196,  1198- 
1206,  1207-1236,  1240-1246;   Dec  Dig.  H  283,  289.*] 

8.  CoBPOKAHONS  (II  308,  312*)— OmoBBS — OounsBAnon. 

A  vote  by  the  directors  to  pay  the  officers  for  services  already  performed 
without  agreement  as  to  salary  Is  without  authority  and  cannot  be  rati- 
fied by  a  mere  majority  of  the  stockholders. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  13S4-1349, 
1376-1386,  1388-1392;   Dec.  Dig.  SI  308,  312.*] 

4.  CoBPoRATions  (I  308*) — SroOKHOLnrnts — Manaoeiiknt  of  Cokpobativx  Af- 

fairs. 

The  fixing  of  future  salaries  of  the  officers  of  a  corporation  Is  a  mat^ 
ter  of  administration  within  the  twwer  of  the  directors,  and,  when  their 
action  is  ratified  by  a  majority  of  the  stockholders,  it  cannot  be  disturbed 
at  the  Instance  of  the  dissenting  stockholder  in  the  absence  of  fraud. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {{  1334-1349; 
Dec.  Dig.  i  80a*] 

5.  Cobporations  (§  308*) — Ofticebs. 

A  want  of  power  in  a  de  facto  hoard  of  directors  to  pass  a  resolution 
fixing  the  salaries  of  officers  is  an  irregularity  that  can  be  ratified  by 
the  stockholders. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  H  1334-1349; 
Dec.  Dig.  i  308.*] 

Dowling  and  McLaughlin,  JJ.,  dissenting  in  part 
*For  other  case*  see  same  topic  A  {  nuubbb  in  Dec.  A  Am.  Dig*.  1907  to  date,  Jb  Rep'r  Indexes 
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Appeal  from  Special  Term,  New  York  Q)unty. 

Action  by  Thomas  A.  Lewis,  suing  on  'behalf  of  himself  and  other 
stockholders  of  tiie  Electric  Heat  Storage  Company  similarly  situated, 
^inst  Thomas  A.  Matthews  and  others.  From  a  ju<3^;ment  for  plain- 
tiS,  defendants  appeal.     Modified  and  affirmed. 

Ai^ed  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

George  W.  Seligman,  of  New  York  City,  for  appellants. 

James  M.  Hunt,  of  New  York  City,  for  respondent. 

INGRAHAM,  P.  J,  The  facts  are  stated  in  the  opinion  of  my 
Brother  DOWLING,  and  I  agree  with  him  that  the  judgment  is  cor- 
rect as  to  the  sums  of  money  which  the  individual  defendants  paid  them- 
selves from  the  treasury  of  the  defendant  corporation  for  what  was 
called  the  1911  salaries.  The  question  as  to  the  salaries  received  by 
the  individual  def^dants  for  the  year  1912,  however,  presents  a  dif- 
ferent question,  and  I  think  that  the  judgment  so  far  as  it  allows  a  re- 
covery against  the  individual  defendants  for  the  salaries  received  by 
them  for  the  year  1912  caimot  be  sustained. 

[1]  The  annual  meeting  of  the  stockholders  of  the  defendant  cor- 
poration was  held  on  Novonber  6,  1911.  At  that  meeting  a  resolu- 
tion was  passed  increasing  the  number  of  directors  from  five  to  seven, 
and  at  the  same  meeting  seven  directors  were  elected  by  the  stockhold- 
ers for  the  ensuing  year.  There  is  no  question  but  that  this  resolu- 
tion was  valid,  and  tiiat  by  it  the  number  of-  directors  was  legally  in- 
creased. Under  the  statute,  however,  this  increase  did  not  become 
effectual  until  a  certificate  showing  the  increase  was  filed  in  the  ofiice 
of  the  Secretary  of  State  and  in  the  office  of  the  clerk  of  the  county 
of  New  York.  See  section  26  of  the  Stock  Corporation  l^w ;  Mat- 
ter o<  Dolgeville  E.  L.  &  P.  Co.,  160  N.  Y.  500,  55  N.  E.  287;  Matter 
of  Westchester  Trust  Co.,  186  N.  Y.  215,  78  N.  E.  875.  Such  cer- 
tificates were  not  filed  in  the  ofl^ce  of  the  Secretary  of  State  until  No- 
vember 21,  1911;  and  in  the  crffice  of  the  clerk  of  the  county  of  New 
York  until  November  22, 1911. 

[2]  At  the  same  meeting  of  the  stockholders  which  increased  the 
directors,  the  stockholders  elected  seven  directors  for  the  ensuing  year, 
and  the  firsl  question  presented  is  whether  that  election  was  void  be- 
cause the  stockholders  actually  voted  for  the  seven  directors  before 
the  filing  of  the  certificates.  I  do  not  think  it  was.  The  stockholders 
had  power  to  increase  the  number  of  directors,  and  they  had  acted  by 
increasing  the  number  of  directors.  The  resolution,  however,  would 
not  become  operative  until  the  resolutions  had  been  duly  filed  in  the 
office  of  the  Secretary  of  State  and  the  county  clerk.  I  can  see  no 
objection  to  the  stockholders  proceeding  to  elect  the  directors  in  ac- 
cordance with  their  resolution,  who  would  take  office  upon  the  filing 
of  the  certificates  that  made  the  increase  effective.  It  may  be  that 
voting  for  these  directors  before  the  number  was  finally  fixed  was  an 
irregularity,  and  that  in  a  direct  proceeding  for  that  purpose  it  could 
be  corrected,  or  the  court  would  be  justified  under  such  circumstances 
in  ordermg  a  new  election;  but  no  such  proceeding  was  taken.    The 
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stockholders  and  directors  recognized  the  election  as  valid,  and  after 
the  resolution  was  filed  as  required  by  the  statute  the  directors,  with 
the'  assent  of  the  stockholders,  certainly  without  objection  from  any 
one,  filled  the  offices  and  performed  their  duties  during  the  period  for 
which  they  were  elected.  They  clearly  became  de  facto  directors,  and 
it  is  clear  that  their  acts  became  binding  on  the  corporation.  I  think 
it  would  not  be  disputed  that  as  to  third  parties  an  obligation  incurred 
by  direction  of  the  board  of  directors  as  thus  constituted,  after  the 
resolution  had  been  duly  filed  and  the  increase  had  become  effective, 
would  have  bound  the  corporation,  and  the  corporation  could  not  have 
defended  in  an  action  brought  to  enforce  such  an  obligation  oa  the 
ground  that  this  election  had  been  irregular  and  had  taken  place  before 
the  resolution  increasing  the  directors  had  become  effective.  And 
so  as  between  the  corporation  and  its  directors. 

The  directors  certainly  would  be  estopped  from  claiming  that  this 
election  was  irregular  and  void  as  having  been  held  before  the  increase 
had  become  effective  by  failure  to  file  the  certificates  as  required  by 
statute.  And  I  think  the  same  result  must  follow  where  the  corpora- 
tion is  endeavoring  to  assert  a  claim  against  the  directors  for  their 
acts  as  directors  or  officers  of  the  company  during  the  period  that  they 
held  the  office  of  director  under  this  election.  It  seems  to  me  that  at 
most  it  was  an  irregularity  which  could  be  corrected  by  a  direct  pro- 
ceeding to  require  a  new  election;  but,  the  election  having  been  ac- 
quiesced in  l^  all  the  stockholders  of  the  corporation,  neither  party 
covdd  question  the  right  of  the  directors  elected  at  this  meeting  to  act 
for  the  corporation,  or  attack  their  title  to  the  office  of  director  col- 
laterally. The  election  was  not  void,  for  the  stockholders  were  enti- 
tled to  elect  five  directors.  They  proceeded  to  elect  seven.  There 
was  no  objection  to  the  stockholders  proceeding  to  an  election  until 
the  certificates  had  been  filed,  and  the  directors  assumed  the  duties 
of  the  office  to  which  they  had  been  elected  and  managed  the  corpora- 
tion without  objection  from  any  one.  It  seems  to  me  clear  that  after 
the  certificates  were  duly  filed  the  directors  became  acting  directors 
of  the  company,  for  whose  acts  the  company  was  responsible,  and 
that  the  validity  of  their  election  or  the  title  to  their  office  could  not 
be  attacked  except  in  a  direct  proceeding  for  that  purpose. 

On  the  29th  of  January,  1912,  after  these  certificates  had  been  duly 
filed,  there  was  a  special  meeting  of  the  board  of  directors  held,  at 
which  four  directors  were  present,  two  of  whom  had  been  directors 
for  the  preceding  year.  This  was  a  majority  of  the  directors.  The 
two  individual  defendants.  Hill  and  Matthews,  the  president  and  treas- 
urer of  the  company,  were  not  present.  At  this  meeting  a  resolution 
was  unanimously  adopted  fixing  the  salary  of  the  defendant  Hill  as 
president  of  the  corporation  at  $600  a  month,  and  of  the  defendant 
Matthews  as  treasurer  of  the  corporation  at  $2,500  a  year ;  such  sal- 
aries to  begin  as  of  the  1st  day  of  January,  1912.  It  was  further 
resolved  that  the  action  of  the  treasurer  in  paying  the  president  a 
salary  of  $600  a  month  for  the  month  of  January,  1912,  was  ratified 
and  approved ;  and  it  was  also  resolved  that  the  action  of  the  treas- 
urer in  paying  the  president  the  sum  of  $1,131.88  as  his  expenses  for 
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a  trip  to  England  in  August  and  September,  1911,  was  ratified  and 
approved.  These  resolutions  having  been  adopted,  the  defendants  Hill 
and  Matthews,  the  president  and  treasurer  of  tbe  corporation,  joined 
the  meeting  and  were  present  during  its  further  deliberations.  Fur- 
ther business  was  then  transacted  by  the  directors  and  the  meeting 
adjourned.  Subsequently,  and  on  the  2d  of  February,  1912,  a  meeting 
of  the  stockholders  of  the  corporation  was  held,  and  there  were  pres- 
ent in  person  or  by  proxy  7,250  shares  of  stock  of  the  corporation. 
That  meeting  had  been  called  by  a  notice  dated  January  19,  1912,  for 
the  purpose  of  considering  and  determining  whether  the  stockholders 
should  ratify,  confirm,  and  approve  certain  resolutions  adopted  by  the 
board  of  directors  directing  the  payment  of  certain  salaries  to  the 
president  and  treasurer  and  the  payments  of  salaries  pursuant  to  such 
resolutions. 

At  that  meeting  the  plaintiff  Lewis  appeared  as  a  stockholder  repre- 
senting 425  shares  of  the  stock  of  the  corporation.  A  temporary 
chairman  of  the  meeting  was  chosen,  when  the  plaintiff  protested 
against  ratifying  the  resolution  of  the  directors  providing  for  these 
salaries.  A  resolution  was  then  proposed  that  recited  that  a  meeting 
of  the  board  of  directors  on  the  21st  day  of  November,  1911,  a  resolu- 
tion was  adopted  that  the  salary  of  the  treasurer  be  fixed  at  $2,500 
per  year  for  the  calendar  year  1911,  and  that  in  the  judgment  of  the 
stockholders  such  compensation  was  fair  and  reasonable  and  such  res- 
olution a  proper  exercise  of  the  discretion  of  the  board  of  directors. 
It  was  resolved  that  said  resolution  and  the  payments  to  the  treasurer 
Matthews  during  the  year  1911  as  compensation  for  his  services  to 
the  company  as  treasurer  were  in  all  respects  ratified,  confirmed,  and 
approved.  Tellers  were  appointed,  and  this  resolution  was  adopted 
I^  a  vote  of  1,625  shares  in  the  affirmative  to  425  shares — ^the  stock 
owned  1^  the  plaintiff  in  the  n^^tive.  A  similar  resolution  was 
passed  as  to  the  salary  of  the  president  for  the  year  1911,  which 
resolution  was  carried  by  a  similar  majority.  Another  resolution  was 
then  moved,  which  recited  that  at  a  meeting  of  the  board  of  directors 
on  the  29th  of  January,  1912,  a  resolution  fixing  the  salary  of  the  presi- 
dent at  $600  a  month  and  the  salary  of  the  treasurer  at  $2,500  a  year, 
payable  monthly,  had  been  passed  by  the  directors,  and  that  the  direc- 
tors further  resolved  that  the  action  of  the  treasurer  in  paying  the 
president  the  sum  of  $600  as  salary  for  the  month  of  January  was  rati- 
fied and  approved ;  that  the  salary  of  the  secretary  be  fixed  at  the 
sum  of  $500  a  year,  payable  monthly,  salary  to  begin  on  the  1st  day 
of  January ;  and  it  was  then  moved  that  the  resolutions  of  the  board 
of  directors  be  and  the  same  were  in  all  respects  ratified,  approved, 
and  confirmed.  This  resolution  was  then  put  to  a  vote.  All  the  stock- 
holders present  or  by  proxy  voted  for  the  resolution,  except  that  the 
plaintiff  declined  to  vote,  and  except  that  Mr.  Hill,  who  was  the  presi- 
dept,  and  certain  stocks  held  by  Hill  and  Matthews  as  proxy,  and  Hill 
and  Matthews  as  trustees,  and  certain  other  stock  held  by  the  trustees, 
refrained  from  voting.  Plaintiff  also  protested  against  the  second 
resolution,  but  the  preamble  and  resolution  were  declared  adopted  by 
a  vote  of  833  shares  in  the  affirmative  and  none  in  the  negative.    An- 
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Other  resolution  ajiproving  the  payment  by  tfie  treasurer  of  the  sum 
of  $1,131.88  for  the  expenses  of  the  president's  trip  to  England  in 
August  and  September,  1911,  was  adopted  by  the  same  vote. 

,[3-B]  While,  with  some  hesitation,  I  am  inclined  to  agree  with  my 
Brother  DOWLING  as  to  the  191 1  salaries  as  money  that  was  taken 
from  the  treasury  of  the  company  without  any  authority,  for  services 
that  were  performed  as  officers  of  the  company,  without  any  agreement, 
express  or  implied,  that  they  should  be  paid  for  by  the  company,  that 
a  ratification  of  those  payments  by  the  stockholders,  they  being  ab- 
solutely without  authority  when  made  and  a  misappropriation  of  the 
funds  of  the  company,  could  not  be  made  by  a  mere  majority  of  the 
stockholders.  I  think  it  entirely  clear  that  the  action  of  the  stockhold- 
ers in  ratif)ring  the  action  of  the  board  of  directors  in  fixing  the  sal- 
aries of  the  president  and  treasurer  for  the  year  1912  was  a  complete 
ratification  of  the  action  of  the  directors,  and  justified  the  officers  of 
the  Qompany  in  pajring  the  salaries  so  provided  for,  and  estopped  the 
corporation  or  the  minority  stockholders  from  questioning  the  validilty 
of  the  payments  or  the  right  of  the  officers  to  receive  the  salaries  thus 
formally  fixed.  The  corporation  acted  by  its  board  of  directors  in 
fixing  these  salaries,  and  such  action  of  the  board  of  directors  was 
ratified  and  adopted  by  a  large  majority  of  the  stockholders ;  the  only 
stockholder  objecting  being  the  plaintiff,  who  was  the  owner  in  his  own 
right  of  but  a  small  minority  of  the  stock.  The  question  was  one  of 
the  internal  management  of  the  corporation — ^whether  the  officers 
whom  the  corporation  had  elected  should  receive  compensation  for  the 
services  that  they  rendered  to  the  corporation,  and  the  amount  of  com- 
pensation to  be  paid.  It  was  a  question  to  be  deterinined  by  the  cor- 
poration itself,  in  which  neither  the  people  of  the  state  nor  the  public 
generally  were  at  all  interested,  and  the  stockholders  as  those  inter- 
ested in  the  disposition  of  the  property  of  the  corporation  were  en- 
tided  to  determine  what,  if  any,  compensation  should  be  paid  to  its 
officers.  Certainly  a  minority  stockholder  disagreeing  witfi  the  ma- 
jority had  no  right  to  impose  his  will  upon  the  majority  and  control 
the  action  of  the  corporation.  It  may  be  that  the  salaries  were  exces- 
sive, or  that  the  officers  of  the  corporation  in  whose  favor  the  salaries 
were  voted  had  such  a  control  over  the  other  stockholders  that  they 
were  thereby  induced  to  vote  for  the  resolution.  But  that  was  all  a 
question  for  the  stockholders  themselves,  and  they  voted  apparently  in- 
telligently and  understandingly.  No  stockholder — except  the  plaintiff 
who  protested  against  the  adoption  of  the  resolutions,  but  refused  to 
vote  against  them  when  the  vote  was  cast— objected,  or  so  far  as  ap- 
pears has  ever  since  objected  to  these  resolutions,  or  to  the  payment 
of  these  salaries  to  the  officers  of  the  company.  Unless  we  are  to 
allow  a  stockholder  holding  a  minority  of  the  stock  to  control  the  in- 
ternal mani^ement  of  the  corporation  as  against  the  large  majority, 
where  no  fraud  is  proved,  certainly  the  effect  of  the  act  of  the  direc- 
tors ratified  by  all  the  stockholders,  except  one  dissenting,  cannot  be 
disturbed. 

The  question  as  to  when  a  minority  stockholder  could  interfere  to 
control  the  internal  management  of  a  corporation  was  exhaustively 
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examined  in  the  case  of  Gamble  v.  Queens  County  Water  Co.,  123 
N.  Y.  91,  25  N.  E.  201,  9  h.  R.  A.  527.  Judge  Peckham,  in  deliver- 
ing the  opinion  of  the  court  in  that  case,  said :  . 

"I  think  that  where  the  action  of  the  majority  is  plainly  a  fraud  upon,  or, 
in  other  words,  is  really  oppressiye  to,  tbo  minority  shareholders,  and  the 
directors  or  tmstees  have  acted  witii  and  formed  part  of  the  majority,  an  ac- 
tion may  be  sostalned  by  one  of  the  minority  shareholders  suing  in  his  own 
behalf  and  in  that  of  all  others  coming  in,  etc.,  to  enjoin  the  action  contem- 
I^ted,  and  in  which  action  the  corporation  should  be  made  a  party  defend- 
ant It  is  not,  however,  every  question  of  mere  administration  or  of  poUcy 
in  which  there  Is  a  difference  of  opinion  among  the  shareholders  that  enables 
the  minority  to  claim  that  the  action  of  the  majority  is  oppresMve,  and  which 
Justifles  the  minority  in  coming  to  a  court  of  equity  to  obtain  relief.  Gen- 
erally, the  rule  must  be  that  In  such  cases  the  wUI  of  the  majority  shall  gov- 
ern. The  court  would  not  be  justified  in  interfering  even  in  donbtful  cases, 
where  the  action  of  the  majority  might  be  susceptible  of  different  construc- 
tions. To  warrant  the  interpodtlon  of  the  court  in  favor  of  the  minority 
shareholders  in  a  corporation  or  joint-stock  association,  as  against  the  con- 
templated action  of  the  majority,  where  such  action  Is  within  the  corporate 
powers,  a  case  must  be  made  out  which  plainly  shows  that  such  action  is 
so  far  opposed  to  the  true  interests  of  the  corporation  Itself  as  to  lead  to  the 
dear  inference  that  no  one  thus  acting  could  have  been  influenced  by  any 
honest  desire  to  secure  such  interests,  but  that  he  must  have  acted  with  an 
Intent  to  subserve  some  outside  purpose,  regardless  of  the  consequences  to 
the  company  and  in  a  manUer  inconsistent  with  its  interests." 

The  facts  in  that  case  were  then  examined  in  which  it  had  been 
found  that  the  corporation  was  paying  a  grossly  excessive  price  for 
property  purchased  by  it  and  in  which  the  president  of  the  corporation 
was  actually  interested.  In  that  case  the  individual  selling  the  prop- 
erty of  the  corporation  was  its  president  and  a  director,  and  at  a  meet- 
ing of  the  stockholders  of  the  corporation  he  voted  as  a  shareholder 
to  make  the  purchase.  And  that  case  has  never,  so  far  as  I  am  aware, 
been  questioned.  So  far  as  I  can  see,  neither  by  the  findings  nor  the 
evidence  was  the  act  of  the  defendants  either  as  directors  or  as  con- 
trolling a  majority  of  the  stock  of  the  company,  such  as  would,  within 
the  rule  here  laid  down,  justify  the  interference  of  a  court  of  equity. 
The  question  as  to  the  salaries  to  be  paid  the  officers  was,  as  before 
stated,  a  question  of  the  internal  management  of  the  corporation  to  be 
decided  in  the  first  instance  by  the  board  of  directors  and  subject  to 
ratification  by  the  stockholders.  Thus  in  Continental  Security  Co.  v. 
Bebnont,  206  N.  Y.  7,  99  N.  E.  138,  it  was  said: 

"As  a  general  rule  stockbolders  cannot  act  in  relation  to  the  ordinary  busi- 
ness of  a  corporation.  The  body  of  stockholders  have  certain  authority  con- 
ferred by  statute  which  must  be  exercised  to  enable  the  corporation  to  act 
in  specific  cases,  but  except  for  certain  authority  conferred  by  statute,  which 
Is  mainly  permissive  or  confirmatory,  such  as  consenting  to  the  mortgage, 
lease,  or  sale  of  real  property  of  the  corporation,  they  have  no  express  power 
HYen  by  atatnte.  They  are  not  by  any  statute  in  this  state  given  general 
power  of  initiative  in  corporate  affairs.  Any  action  by  them  relating  to  the 
Stalls  of  the  corporate  business  is  necessarily  In  the  form  of  an  assent,  re- 
quest, or  recommendation.  *  *  •  Although  it  is  said  that  the  authority 
of  stockholders  in  the  management  of  business  corjMrations  is  exhausted  when 
tiiey  <d«ct  the  directors,  *  ,  *  *  nevertheless  it  is  generally  recognized  that 
certain  acts  of  boards  of  directors  that  are  legal,  but  voidable,  can  be  rati- 
fied and  confirmed  by  a  majority  of  the  body  of  stockholders  as  the  ultimate 
parties  in  interest,  and  thus  make  them  binding  upon  the  corporation.  *  •  * 
8nch  recognised  authority  in  stockholders  to  ratify  and  confirm  the  acts  of 
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boards  of  directors  Is  oonflned  to  acts  voidable  by  reason  of  irregularities  In 
the  make-np  of  the  board  or  otherwise  or  by  reason  of  the  directors  or  some 
of  them  being  personally  interested  in  the  subject-matter  of  the  contract  or 
act,  or  for  some  other  similar  reason  which  make  the  action  of  the  directors 
voidable." 

It  thus  seems  to  me  settled  that  the  fixing  of  the  salaries  of  the 
officers  of  the  corporation  was  a  matter  of  administration,  the  power 
to  perform  which  was  given  to  the  directors,  and  that  the  resolution 
of  the  board  of  directors  fixing  the  salaries  of  the  individual  defend- 
ants for  the  year  1912  was  a  valid  exercise  of  that  power.  The  ques- 
tion as  to  the  validity  of  the  election  of  this  board  of  directors  could 
not  be  raised  collaterally  in  this  action.  A  stockholder  could  raise 
that  question  only  in  a  direct  proceeding  to  set  aside  the  election.  As 
de  facto  directors  they  could  act  as  for  the  company  while  continuing 
in  the  position.  Lord  v.  Equitable  L.  A.  Society,  57  Misc.  Rep.  417, 
108  N.  Y.  Supp.  67,  affirmed  126  App.  Div.  937,  110  N.  Y.  Supp. 
1135,  and  194  N.  Y.  212,  87  N.  E.  443,  22  L.  R.  A.  (N.  S.)  420.  If, 
however,  there  was  any  question  as  to  the  power  of  the  board  of  di- 
rectors to  pass  this  resolution,  it  was  an  irregularity  that  could  be 
ratified  by  the  stockholders,  and  the  action  of  tiie  stockholders  was  a 
complete  ratification  and  made  the  payment  of  these  dividends  or  sal- 
aries legal. 

For  this  reason  I  think  the  corporation  was  not  entitled  to  a  judg- 
ment requiring  the  return  of  the  salaries  paid  for  the  year  1912 ;  and 
the  judgment  appealed  from  must  be  modified  by  reducing  the  recov- 
ery to  the  amount  of  the  salaries  paid  to  them  for  the  year  1911,  and 
as  thus  modified  affirmed,  with  costs  to  the  appellants.  The  modifica- 
tion of  the  decision  and  the  reversal  of  the  findings  which  are  opposed 
to  the  views  hereinbefore  expressed  can  be  adjusted  on  the  settlement 
of  the  order.  The  allowance  by  the  plaintiff  of  costs  in  the  court 
below  is  also  reversed,  and  the  judgment  directing  the  defendants  to 
pay  the  1911  salaries  will  be  without  costs. 

LAUGHLIN,  J.,  concurs. 

HOTCHKISS,  J.  I  concur  with  Mr.  Justice  DOWLING  as  to 
1911  salaries.  As  to  those  of  1912  the  board  was  composed,  not  of 
usurpers,  but  of  de  facto  directors.  Any  irregularity  in  their  election 
was  susceptible  of  ratification.  G>ntinental  Securities  v.  Belmont,  206 
N.  Y.  7-18,  99  N.  E.  138. 

DOWLING,  J.  (dissenting  in  part).  Plaintiff,  as  a  stockholder  in 
the  Electric  Heat  Storage  Company,  seeks  an  accounting  from  the  de- 
fendants Hill  and  Matthews  for  all  moneys  received  by  them  from  the 
company  as  salaries  for  the  years  1911  and  1912.  The  corporation 
was  organized  in  November,  1910,  with  five  directors;  the  plaintiff 
becoming  the  president  thereof,  with  defendant  Matthews  as  treas- 
urer and  defendant  Hill  as  secretary.  Under  the  by-laws  of  the  cor- 
poration, the  duties  of  the  various  officers  were  fixed  and  determined, 
and  no  provision  was  made  thereunder,  nor  by  any  resolution  of  the 
corporation,  for  the  payment  of  salaries  to  any  officer  or  director. 
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On  January  3,  1911,  pl&intiff  resigned  as  president  and  Hill  suc- 
ceeded him  as  such.  In  August,  1911,  by  which  time  but  $15,000  had 
been  paid  into  the  treasury  of  the  company,  a  contract  was  negotiated 
by  a  committee  consisting  of  Lewis,  Lawrence,  and  Hill,  with  the  Gen- 
eral Electric  Company,  whereby  the  latter  paid  $50,000,  for  a  non- 
exclusive license  to  manufacture  under  a  patent  owned  by  the  com- 
pany, and  $25,000  thereof  was  paid  to  the  Therol  Foreign  Patent  Syn- 
dicate; the  balance  going  into  the  treasury  of  the  defendant  corpora- 
tion. On  November  6,  1911,  a  meeting  of  the  stockholders  of  the 
company  was  held,  at  which  the  president's  report  was  submitted, 
showing  that  the  principal  business  done  up  to  that  time  had  been  the 
negotiation  of  the  aforesaid  license,  and  a  trip  abroad  taken  by  the 
president  in  connection  with  the  affairs  of  the  company.  The  report 
of  the  treasurer  was  also  submitted,  in  which  appeared  an  item  of, 
"Labor,  $8,788.32."  When  this  was  objected  to  by  the  plaintiff,  it 
developed  for  the  first  time  that  the  defendants  Hill  and  Matthews 
had  been  drawing  salaries  as  president  and  treasurer,  respectively,  for 
the  year  1911,  the  payment  to  the  former  being  at  the  rate  of  $7,200  a 
year,  and  to  the  latter  at  the  rate  of  $2,500  a  year.  The  first  payment 
on  these  salaries  was  made  June  15,  1911,  amounting  to  $1,800  to 
Hill  and  $625  to  Matthews. 

It  is  conceded  that  at  the  time  of  such  payments  there  was  no  res- 
olution, either  of  the  stockholders  or  of  the  board  of  directors,  au- 
thorizing the  same,  or  any  provision  of  the  by-laws  requiring  or  per- 
mitting the  same. 

On  November  6, 1911,  the  annual  meeting  of  the  stockholders  of  the 
corporation  was  held,  at  which  a  resolution  was  passed  increasing  the 
number  of  directors  thereafter  from  five  to  seven.  At  the  same  meet- 
ing seven  directors  were  elected  for  the  ensuing  year,  including  de- 
fendants Hill  and  Matthews.  The  certificate  showing  the  increase  in 
the  number  of  directors  in  the  corporation  was  filed  in  the  office  of 
the  Secretary  of  State  on  November  21st,  and  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  November  22d.  On  November  21, 
1911,  the  newly  elected  board  of  directors  of  the  corporation  met, 
but  six  directors  being  present.  At  that  meeting  a  resolution  was 
passed  fixing  the  salary  of  the  treasurer  for  the  calendar  year  1911 
at  $2,500;  five  directors  voting  therefor,  and  Matthews,  the  treasurer, 
refraining  from  voting.  This  resolution  was  offered  on  the  motion 
of  Hill,  the  president.  Then  Matthews  moved  that  the  salary  of  the 
president  be  fixed  at  $7,200  for  the  calendar  year  1911  and  on  this 
motion,  Matthews  acting  as  temporary  chariman,  the  vote  was  carried 
by  five  members,  Hill  refraining  from  voting.  Upon  motion  of  Mr. 
Lithgow,  seconded  by  Mr.  Barnes,  it  was  resolved  that  the  acts  of  the 
treasurer  and  president  in  making  payments  to  the  president  and  treas- 
urer upon  account  of  their  respective  salaries  for  the  calendar  year 
1911  were  ratified  and  confirmed.  For  the  purpose  of  putting  this 
resolution  Mr.  Conklin  acted  as  temporary  chairman,  and  it  was  car- 
ried by  a  vote  of  four  members ;  Hill  and  Matthews  refraining  from 
voting.  Then  on  January  29,  1912,  a  special  meeting  of  the  new  board 
of  directors  was  held  under  the  conditions  to  be  hereafter  referred 
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to,  at  which,  until  the  further  action  of  the  "board,  the  sAlary  of  the 
president  was  fixed  at  the  sum  of  $600  a  month,  and  the  salary  of  the 
treasurer  at  the  sum  of  $2,500  a  year,  payable  monthly,  such  salaries 
to  begin  as  of  January  1,  1912  ?  also,  the  action  of  tfie  treasurer  in 
paying  the  president  the  sum  of  $600  as  salary  for  the  month  of  Jan- 
uary, 1912,  was  ratified  and  approved. 

On  February  2,  1912,  a  special  meeting  of  the  stockholders  of  the 
corporation  was  held,  at  which  the  action  taken  by  the  board  of  direc- 
tors on  November  21st,  in  fixing  the  salaries  for  1911,  and  that  of 
January  29,  1912,  fixing  the  salaries  for  1912,  was  confirmed,  883  votes 
being  registered  in  the  affirmative  and  none  in  the  negative,  certain 
stock  being  represented  but  not  voting. 

With  respect  to  the  salaries  for  1911,  we  think  the  determination  of 
the  court  in  holding  the  individual  defendants  liable  on  account  there- 
of was  clearly  correct.  There  is  no  implied  contract  upon  the  part  of 
the  corporation  to  pay  a  director  or  officer  for  his  services  as  such,  and 
to  form  the  basis  for  a  recovery  for  such  services  there  must  be  a  pre- 
existing provision  for  the  payment  of  such  salary,  either  by  resolution 
or  under  the  by-laws,  or  proof  that  the  director  or  officer  expected  to 
receive  compensation  for  his  services  and  the  corporation  intended  to 
pay  him  for  such  services.  Mather  v.  Eureka  Mfg.  Co.,  118  N.  Y. 
629,  23  N.  E.  993 ;  Farmers  Loan  &  Trust  Co.  v.  Housatonic  R.  Co., 
152  N.  Y.  251, 46  N.  E.  504;  Stout  v.  Security  Trust  &  Life  Ins.  Co., 
82  App.  Div.  129,  81  N.  Y.  Supp.  708.  In  this  case  not  only  is  there 
no  proof  of  any  such  expectation  or  agreement  as  to  salaries  for  ^e 
year  1911,  but  the  very  method  adopted  of  concealing  the  payments 
made  for  that  purpose  under  the  deceptive  description  of  "Labor"  suf- 
ficiently characterizes  the  whole  transaction.  Nor  do  we  think  that 
the  stockholders,  at  their  meeting  held  in  January,  1912,  had  the  pow- 
er to  ratify  the  action  of  the  board  in  so  far  as  it  assumed  to  vote  sal- 
aries for  services  rendered  during  the  year  1911.  The  payment  of 
salaries  in  the  absence  of  an  agreement  has  been  declared  to  be  against 
public  policy  (see  cases  supra),  and  it  has  been  held  that  the  power  of 
ratification  resident  in  stockholders  applies  to  such  acts  as  are  voidable 
only,  and  not  to  such  as  are  prohibited  by  law,  or  against  public  poli<^. 
Continental  Securities  Co.  v.  Behnont,  206  N.  Y.  18,  99  N.  E.  138. 

With  regard  to  the  salaries  for  the  year  1912,  a  different  situation 
is  presented.  Here  both  the  directors  and  stockholders  had  notice  that 
the  officers  insisted  upon  being  paid  for  their  services,  and  the  directors 
had  the  right  to  vote  a  reasonable  sum  therefor.  The  exercise  of 
this  right,  however,  is  attacked  upon  the  ground  that  the  board  of  di- 
rectors as  then  constituted  was  an  illegal  board.  This  proceeds  upon 
the  theory  that,  inasmuch  as  the  increase  in  the  ntunber  of  directors 
did  not  become  operative  until  the  certificate  thereof  had  been  filed  in 
the  two  offices  where  by  statute  it  is  required  to  be  filed  (section  26, 
Stock  Corporation  Law),  and  inasmuch  as  all  the  directors  received  the 
same  niunber  of  votes,  and  therefore  no  five  persons  can  now  be  claimed 
to  have  been  legally  elected  to  the  exclusion  of  the  other  two,  the  elec- 
tion of  the  new  board  of  seven  was  a  nullity  and  that  the  old  board  of 
five  held  over.    In  the  Matter  of  Dolgeville  E.  L.  &  P.  Co.,  160  N.  Y. 
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500, 55  N.  E.  287,  it  was  held  that  the  number  of  directors  in  a  corpora- 
tion was  not  reduced  until  after  the  filing  of  the  transcript  showing  the 
action  of  the  corporation,  in  the  two  proper  public  offices.  In  Matter 
of  Westchester  Trust  Co.,  186  N.  Y.  215,  78  N.  E.  875,  the  case  just 
cited  was  discussed,  and  it  was  held  that  the  number  of  directors  could 
not  be  deemed  to  be  reduced  until  after  the  filing  of  the  transcripts, 
and  that  the  subsequent  filing  thereof  does  not  relate  back  so  as  to 
make  the  election  valid.  As  this  election  in  question  was  held  before 
the  transcripts  had  actually  been  filed,  it  would  therefore  appear  that 
the  old  board  of  five  held  over.  But  when  the  board  held  its  meeting 
on  January  29,  1912,  at  which  these  salaries  were  finally  voted,  the  di- 
rectors present  were  Messrs.  Crosby,  Barnes,  Montross,  and  Conklin. 
Of  these,  only  two  were  members  of  the  old  board,  namely,  Messrs. 
Crosby  and  Conklin.  Barnes  and  Montross,  the  other  two,  were  new 
members  of  the  board.  The  resolution  fixing  the  salary  of  the  presi- 
dent at  $600  a  month,  and  that  of  the  treasurer  at  $2,500  a  year,  there- 
fore received  the  votes  of  only  two  of  the  old  board,  namely,  Crosby 
and  Conklin.  While  the  minutes  show  that  Messrs.  Hill  and  Matthews 
arrived  and  were  present  during  the  further  deliberations,  this  was 
after  the  resolutions  in  question  had  been  passed,  and  the  only  salary 
question  upon  which  they  voted  was  that  fixing  the  secretary's  at  $500 
a  year,  which  is  not  in  question  on  this  appeal.  We  should  be  disposed 
to  hold  that,  if  a  majority  of  the  old  board  voted  favorably  upon  the 
resolution  fixine  the  salaries  for  1912,  the  ratification  of  their  action 
by  the  stockholders  would  not  be  subject  to  attack ;  but  we  see  no  way 
by  which  the  vote  of  two  out  of  five  of  the  legally  constituted  board  can 
furnish  a  proper  basis  to  sustain  such  ratification.  When  the  stock- 
holders on  February  2,  1912,  ratified  the  action  of  the  board  of  direc- 
tors, they  did  so  without  knowledge  of  the  fact,  either  that  it  was  a 
meeting  of  an  illegally  constituted  board,  or  that  but  two  out  of  the 
five  members  of  the  old  board  were  present  at  the  time  the  resolution 
fixing  the  salaries  for  the  president  and  treasurer  was  adopted;  for, 
as  a  matter  of  fact,  in  the  form  in  which  it  was  submitted  to  them,  the 
resolutions  for  the  salaries  for  the  three  officers,  president,  treasurer, 
and  secretary,  appeared  consecutively,  and  there  was  no  information 
given  as  to  who  voted  therefor,  nor  who  were  present. 

Under  these  conditions,  therefore,  we  believe  that  the  stockholders, 
not  having  before  them  full  and  complete  information  of  the  circum- 
stances under  which  the  board  had  acted,  nor  of  the  l^al  infirmity  at- 
tending such  action,  could  not  knowingly  or  legally  ratify  the  attempted 
action  of  the  board,  which  was  void. 

For  these  reasons  we  believe  the  judgment  appealed  from  is  cor- 
rect and  should  be  affirmed  in  all  respects,  with  costs  to  the  respondent. 

McLaughlin,  j.,  concurs. 
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BBNHAM  et  aL  t.  BOARDMAN  et  aL 
(Supreme  Court,  Equity  Term,  Seneca  County.    February  16,  1914.) 

1.  Tbustb  (I  61*) — Tebminatior — XjTfe  Botatb. 

The  owner  of  laud  conveyed  It  to  hU  son's  wife  tor  life,  reciting  his 
intent  to  furnish  the  wife  a  home  for  herself  and  her  husband  during  her 
life,  at  her  death  the  premises  to  revert  to  the  grantor,  and  if  the  son 
should  die  before  the  wife,  then  she  should  have  the  right  to  sell  her  in- 
terest. Subsequently  the  grantor  conveyed  the  same  premises  in  trust, 
in  case  the  son  survived  his  wife,  to  receive  the  rents  and  profits  of  the 
premises  and  apply  them  to  the  maintenance  of  the  son  for  life,  and, 
after  the  death  of  the  son  and  his  wife  and  the  survivor  of  them,  to  sell 
the  property  and  divide  the  proceeds  among  grantor's  legal  heirs.  Held, 
that,  the  son  having  died  before  his  wife,  the  trust  terminated  and  the  ti- 
tle reverted  to  the  grantor,  subject  to  the  life  estate  in  the  son's  wife  un- 
der the  first  deed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  if  83-S7 ;   Dec  Dls- 

S  ei.»] 

2.  Lite  Estates  ({  4*) — ^Tebuiration — ^ABAitDomiEnT. 

B.  conveyed  certain  real  property  to  his  son's  wife  for  life  for  a  home 
for  the  son  and  the  wife,  she  agreeing  that  she  would  not  sell  or  lease  the 
premises  during  her  life,  but  In  case  of  the  prior  death  of  her  husband, 
she  might  sell  her  interest  if  she  wished  to  leave.  Her  husband  having 
died  leaving  no  children  she  continued  to  reside  on  the  premises  until  she 
was  too  old  to  longer  live  alone  there.  She  sold  the  farming  utensils  and 
went  to  visit  her  relatives  in  another  state,  keeping  a  furnished  room  In 
the  house,  and  rented  the  place  to  others,  living  on  the  income  derived 
therefrom.  Held,  that  such  act  was  not  an  abandonment  of  her  life  es- 
tate in  the  property. 

[Ed.  Not&— For  other  cases,  see  Life  Estates,  Cent  Dig.  ii  6-10;  Dec 
Dig.  {  4.*] 

Action  by  Charles  B.  Benham  and  others  against  Mary  E.  Board- 
man  and  others,  to  partition  certain  real  property,  and  for  the  coq- 
struction  of  certain  deeds.    Judgment  for  plaintiffs. 

George  W.  Pontius,  for  plaintiffs. 

Daniel  W.  Moran,  of  Seneca  Falls,  for  defendant  Boardn^ian  and 
others. 

William  S.  MacDonald,  of  Seneca  Falls,  guardian  ad  litem,  for 
defendant  Riley. 

Keneiick,  Cooke,  Mitchell  &  Bass,  of  Buffalo,  for  defendant  Lehigh 
Valley  Ry.  Co.  and  others. 

Charles  F.  Hammond,  of  Seneca  Falls,  for  defendant  Hamill. 

CLARK,  J.  Deming  Boardman,  a  resident  of  Seneca  county,  on 
the  24lh  day  of  August,  1876,  deeded  to  his  daughter-in-law,  Mary  E. 
Boardman,  wife  of  his  son  Elijah  D.  Boardman,  the  life  use  of  a  farm 
situate  in  the  town  of  Seneca  Falls,  which  farm  consisted  of  about 
SO  acres,  and  fully  described  in  said  deed.  The  conveyance  contained 
the  following  clause: 

"It  is  the  intent  of  the  party  of  the  first  part  in  making  this  instrument  or 
conveyance  to  furnish  to  ttie  said  Mary  E.  Boardman  a  place  for  hersdf  and 
her  husband  to  live  during  her  life,  provided  the  said  Mary  B.  Boardman  shall 

•For  oUier  cum  im  Mm*  topic  A  i  nvmbxb  In  Dec.  ft  Am.  Diss.  1S07  to  Satt,  Jb  Rep'r  IndezM 
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erect  on  said  premises  a  small  comfortable  house  sufficiently  large  for  tbeir 
use  and  at  the  death  of  said  Mary  E.  Boardman  all  of  said  premises,  togethto 
with  any  and  all  Improvements  whleh  said  Siary  B.  Boardman  may  build  or 
grow  thereon  daring  said  term  shall  revert  back  to  the  said  Doming  Board- 
man,  and  whereas  It  Is  the  Intention  of  said  Demlng  Boardman  by  this  con- 
veyance to  provide  a  home  for  the  husband  of  said  Mary  E.  Boardman  as  well 
aa  for  herself.  It  is  therefore  agreed  between  said  parties  hereto,  and  the  said 
Mary  E.  Boardman  by  accepting  this  instrament,  agrees,  on  her  part  that  she 
will  not  during  her  life  s<dl  or  convey  or  lease  said  premises  to  any  person 
during  her  natural  life,  but  in  case  the  said  E.  D.  Boardman  should  die  be- 
fore his  said  wife  dies  then  she  shall  have  the  right  to  sell  her  Interest  if  She 
wishes  to  leave  and  go  among  her  friends  who  Uve  in  the  West" 

Nearly  ten  years  after  the  making  of  the  last-named  deed,  and  on 
the  20th  day  of  Januanr,  1886,  Deming  Boardman  conveyed  the  same 
premises  described  in  the  deed  of  August  24,  1876,  to  his  son  Charles 
D.  Boardman  as  trustee,  and  this  later  deed  contained  the  following 
provisions : 

"This  grant  is  made  to  the  party  of  the  second  part  in  trust  for  the  follow* 
Ing  uses  and  pnrposes,  that  is  to  say :  After  the  death  of  Mary  E.  Boardman, 
wife  of  my  son  Elijah  D.  Boardman,  in  case  he  shall  her  survive,  the  party  of 
the  second  part,  as  trustee,  shall  receive  the  rents,  use,  Income  and  profits  of  said 
premises  and  apply  the  same  to  the  support,  use  and  maintenance  of  my  son, 
EUlJah  D.  Boardman,  for  and  during  the  term  of  his  natural  life,  and  the  said 
profits  or  income  shall  not  be  liable  for  or  on  account  of  any  debts  of  my  said 
son  E.  D.  Boardman,  the  Intention  of  this  grant  being  to  afford  my  said  son 
a  support  during  his  natural  life  provided  he  shall  survive  his  said  wife. 

"After  the  death  of  the  said  .Mary  E.  Boardman  and  my  son  Elijah  D. 
Boardman  and  the  survivor  of  them,  the  party  of  the  second  part  is  hereby  au- 
thorized and  empowered  to  sell  and  convey  said  premises  and  to  divide  the 
proceeds  of  such  sale  among  my  legal  heirs  in  the  same  manner  as  they  would 
inherit  the  same  by  the  laws  of  this  state. 

"The  successor  of  the  party  of  the  second  part,  when  legally  appointed,  to 
bave  the  same  rights  and  powers  herein  conferred  upon  the  party  of  the  sec- 
ond part" 

Deming  Boardman  died  intestate  December  19,  1891,  leaving  a 
large  number  of  heirs  at  law  surviving  him,  and  Charles  D.  Boardman, 
the  trustee  named  in  the  last  above-mentioned  deed,  died  in  the  year 
1890,  without  having  executed  the  power  of  sale  mentioned  in  said 
deed,  because  at  the  time  of  the  death  of  said  trustee  both  Elijah  D. 
Boardman  and  Mary  E.  Boardman,  his  wife,  were  living  and  occupy- 
ing the  premises  described  in  said  deeds.  Elijah  D.  Boardman  died  in 
February,  1910,  leaving  no  children,  or  descendants,  or  parents,  and 
leaving  him  surviving  his  widow,  Mary  E.  Boardman,  to  whom  by 
his  will,  subsequently  probated  in  Seneca  county,  he  devised  all  of 
his  property.  The  plaintiff  and  the  special  guardian  for  the  infant 
Hditii  Riley  contend  that  Mary  £.  Boardman  has  abandoned  the  prem- 
ises and  has  forfeited  her  life  interest  therein,  and  that  a  trustee 
should  be  appointed  to  succeed  Charles  D.  Boardman,  deceased,  the 
trustee  named  in  the  deed  of  January  20,  1886,  above  referred  to,  and 
that  the  premises  should  be  sold  and  the  proceeds  distributed,  but  not 
among  the  heirs  of  Deming  Boardman  who  were  living  at  the  time  of 
his  death,  but  among  those  living  at  the  time  of  the  sale  of  the  prem- 
ises, or  their  representatives.  The  only  answering  defendant,  Mary 
£.  Boardman,  contends  that  when  Deming  Boardman  died  the  prop- 
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erty  in  question  descended  to  his  heirs  at  law  then  living,  subject  to  her 
life  estate,  and  that  her  husband,  Elijah  D.  Boardman,  on  the  death 
of  his  father,  inherited  an  undivided  one-ninth  of  said  premises,  and 
that  his  brother,  Malcolm  Boardman,  inherited  a  one-ninth  of  said 
premises,  which  he  conveyed  to  Elijah  D.  Boardman,  and  that  she  is 
now  the  owner  of  the  shares  of  said  Elijah  D.  Boardman  and  Malcolm 
Boardman,  in  addition  to  her  life  estate  in  said  property.  All  parties 
seem  to  agree  that  the  property  in  question  is  so  situated  that  it  can- 
not be  divided  without  material  injury  to  their  rights  and  interests,  and 
that  it  should  be  sold  and  the  proceeds,  after  paying  necessary  ex- 
penses, should  be  divided  among  those  entitled  thereto,  but  plaintiff 
and  the  special  guardian  insist  that  the  property  should  be  sold  by  a 
trustee  to  be  appointed  to  succeed  Charles  D.  Boardman.  It  therefore 
becomes  necessary  for  the  ^ourt  to  construe  the  two  deeds  above  re- 
ferred to,  and  for  convenience  the  second  deed  given  by  Deming 
Boardman  to  Charles  D.  Boardman,  trustee,  dated  January  20,  1886, 
and  recorded  in  Seneca  county  clerk's  office  in  Liber  106  of  Deeds  at 
page  239,  will  be  first  considered. 

[  1  ]  A  careful  reading  of  the  first  deed  to  Mary  E.  Boardman,  dated 
August  24,  1876,  discloses  clearly  that  the  purpose  of  Deming  Board- 
man  in  making  it  was  to  furnish  Mary  E.  Boardman  and  her  husband, 
Elijah  D.  Boardman,  a  home  and  place  to  live  in  during  the  life  of 
said  Mary  E.  Boardman.  She  was  to  build  a  house  on  said  premises 
out  of  her  own  means,  which  she  has  done,  and  the  evidence  on  the 
trial  disclosed  the  fact  that  she  had  faithfully  carried  out  her  part  of 
the  arrangements,  and  had  cared  for  her  husband  on  said  premises 
during  his  lifetime.  After  Deming  Boardman  made  the  deed  to  Mary 
E.  Boardman,  August  24,  1876,  he  evidently  appreciated  the  fact  that 
if  she  died  first,  her  husband,  Elijah  D.  Boardman,  son  of  Deming 
Boardman,  would  be  without  a  home,  and  then  he  made  and  executed 
the  deed  dated  January  20,  1886,  to  Charles  D.  Boardman,  as  trustee, 
covering  the  same  property  and  containing  the  clauses  heretofore 
quoted.  From  all  the  circumstances  surrounding  the  execution  of 
these  two  deeds,  and  the  evidence  given  on  the  trial  as  to  the  care 
Mary  E.  Boardrnan  gave  to  her  husband,  I  am  satisfied  that  the  pur- 
pose of  Deming  Boardman  in  making  these  deeds  was  primarily  to 
provide  a  home  for  his  son,  Elijah  D.  Boardman,  and  his  wife,  Mary, 
during  their  joint  lives,  he  putting  the  deed  of  1876  in  the  name  of 
his  daughter-in-law,  Mary  E.  Boardman,  because  he  evidentiy  thought 
it' was  not  safe  to  have  his  son,  Elijah,  have  control  of  the  property. 
He  had  a  further  purpose,  to  provide  a  home  for  his  son,  Elijah,  in 
case  he  should  survive  his  wife,  the  grantee  named  in  the  deed  of 
1876;  hence  he  made  the  deed  of  1886,  to  Charles  D.  Boardman,  as 
trustee.  Elijah  D.  Boardman  predeceased  his  wife,  Mary,  who  still 
lives.  It  seems  clear  that  the  sole  purpose  of  creating  the  trust  in  the 
deed^f  1886  to  Charles  D.  Boardman,  trustee,  was  to  provide  for  Eli- 
jah D.  Boardman  after  the  death  of  his  wife,  and,  she  having  survived 
him,  the  trust  absolutely  failed,  and  there  is  at  this  time  no  trust  ex- 
isting; consequentiy  the  appointment  of  a  new  trustee  to  convey  this 
property,  as  urged  by  the  plaintiff  and  the  special  guardian,  would  be 
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an  entirely  unnecessary  proceeding,  for  there  is  no  trust  to  execute, 
and  it  wiU  not  be  profitable  to  spend  further  time  on  the  trust  deed 
of  January  20,  1886. 

[2]  Elijah  D.  Boardman  and  his  wife,  Mary,  lived  for  many  years 
on  the  farm  in  question,  and  the  husband  died  there  February  24, 
1910.  They  never  had  any  children,  and  Mary  E.  Boardman,  not  only 
out  of  her  own  means  built  a  house  and  outbuildings  on  the  prem- 
ises in  question  after  they  were  deeded  to  her  in  1876,  but  she  faith- 
fully cared  for  her  husband  up  to  the  time  of  his  death,  and  after  that 
event  she  was  left  entirely  alone  on  this  farm.  She  is  a  lady  past  70 
years  of  age,  and  it  was  manifestly  improper  and  unsafe  for  her  to 
be  living  alone  on  an  isolated  farm,  so  in  March,  1910,  she  had  an 
auction,  sold  off  the  farming  utensils,  but  she  continued  to  reside  in 
the  house  until  the  fall  of  1910,  when  she  went  to  visit  relatives  in  the 
city  of  Detroit,  keeping  a  furnished  room  in  the  house  on  the  farm, 
and  not  in  any  way  intending  to  abandon  it  as  her  home  and  place  of 
residence.  She  has  no  income  excepting  such  as  has  been  derived 
from  the  farm,  and  while  she  has  stayed  with  relatives  in  Detroit  with- 
out expense  to  her  most  of  the  time-  since  October,  1910,  and  has  per- 
mitted various  parties  to  work  the  farm,  some  of  whom  have  lived  in 
portions  of  the  house,  she  never  intended  to  abandon  her  home  on  the 
farm  in  question,  and  rightfully  now  considers  it  her  home,  and  I  do 
not  think  it  can  justly  be  held  that  by  anything  she  has  done  she  has 
abandoned  the  property  or  forfeited  her  interest  therein. 

I  am  not  unmindful  of  the  fact  that  there  is  a  clause  in  this  deed 
which  would  seem  to  prohibit  her  from  conveying  or  leasing  said  prem- 
ises, but  it  is  followed  by  the  statement  that  she  would  have  the  right 
to  sell  her  interest  if  she  went  West  among  her  friends,  and  if  Dem- 
ing  Boardman  was  willing  that  she  should  sell  her  interest,  it  is  quite 
reasonable  to  conclude  that  that  would  include  the  right  to  temporarily 
let  the  property  when  she  was  on  protracted  visits  to  relatives.  Any 
other  construction  would  be  harsh  and  unreasonable,  and  not  justified 
by  the  circumstances  surrounding  the  making  of  the  deed  to  her,  or 
her  subsequent  life  on  the  farm  in  question  and  her  care  of  her  hus- 
band. 

My  conclusion  therefore  is  that  Deming  Boardman  died  owning  in 
fee  the  premises  in  question,  but  subject  to  the  life  estate  created  in 
his  deed  to  Mary  E.  Boardman,  dated  August  24,  1876,  and  that  title 
never  vested  in  a  trustee  under  the  trust  deed  above  mentioned,  and 
that  on  the  death  of  Deming  Boardman  said  real  property  descended  to 
his  then  heirs  at  law ;  that  Mary  E.  Boardman  never  forfeited  her 
life  estate  in  said  premises,  but  holds  and  owns  it  to-day,  and  in  addi- 
tion to  that  she  is  the  owner  of  an  undivided  two-ninths  interest  in 
said  property,  one-ninth  which  her  husband  inherited  from  his  father 
at  the  latter's  death,  and  one-ninth  which  was  inherited  by  his  brother, 
Malcolm  Boardman,  and  by  him  conveyed  to  Elijah  D.  Boardman  by 
deed  dated  June  22,  1898,  Mary  E.  Boardman  taking  these  two  un- 
divided shares  under  the  will  of  her  husband,  Elijah  D.  Boardman, 
deceased,  and  that  the  infant  defendant,  Edith  Riley,  is  the  owner  of 
a  one  forty-fifth  interest  in  said  premises,  subject  to  said  life  estate  of 
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Mary  E.  Boardman;  that  Mary  E.  Boardman  will  be  74  years  of  age 
April  26,  1914,  and  that  she  is  willing  to  accept  a  gross  sum  in  cash 
for  her  life  estate ;  that  the  premises  are  so  situated  that  they  cannot 
be  divided  without  great  prejudice  to  the  owners  thereof,  and  that  they 
should  be  sold  by  and  under  the  direction  of  a  referee  appointed  for 
that  purpose,  subject  to  the  lease  or  agreement  with  defendant  Vin- 
cent Hamill,  which  expires  April  1,  1914,  and  that  the  proceeds  of  such 
sale,  after  paying  the  costs  and  expenses  of  this  action  and  the  cash 
value  of  the  life  estate  of  Mary  E.  Boardman,  be  divided  among  the 
heirs  of  Deming  Boardman  living  at  the  time  of  his  death,  and  the 
heirs  or  assigns,  respectively,  of  such  of  them  as  have  since  died. 

Under  the  circumstances,  and  considering  the  extraordinary  amount 
of  labor  involved  in  this  case,  a  reasonable  allowance  should  be  granted 
to  plaintiff  in  addition  to  the  usual  taxable  costs,  besides  an  allowance 
to  the  special  guardian,  but  the  amount  of  such  allowances,  as  well 
as  any  to  other  counsel,  will  be  reserved  for  consideration  when  the 
referee's  report  of  sale  is  confirmed. 

Findings  may  be  submitted,  and  judgment  entered  in  accordance 
with  these  views. 


(161  App.  DlT.  98) 

THOMPSON  T.  DILLER  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    March  S,  1914.) 

1.  Covenants  (|  84*) — Rbstbictive  Buildino  Covenants — Validity. 

Restrictive  building  covenants  In  deeds  are  valid,  and  will  be  enforced 
In  equity  against  subsequent  pnrcbasers  who  buy  with  notice. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  §|  90-92;  Dec. 
Dig.  i  84.*] 

2.  CovKHANTB  (S  79*) — BEsrRionvB  BuiLDiNa  Covenants — BiaHX  of  BnroitCB- 

hent. 

If  it  appears  that  building  restrictions  In  a  deed  were  entered  Into  for 
the  common  advantage  of  all  the  lot  owners  in  a  common  tract  the  right 
of  enforcement  passes  to  succesedve  lot  owners. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  ||  78-82;  Dec. 
Dig.  §  79.»] 

8.  Covenants  (i  108*) — Restbiotivb  BuiLDiNa  Covenants— Enforceicsnt— 
Dki^nbks. 

The  fact  that  a  purchaser  under  a  deed  containing  a  restrictive  cove- 
nant for  the  common  advantage  of  all  lot  owners,  that  the  north  line  of 
the  dwelling  houses  "shall  stand  five  feet  from  the  north  line  of  plot" 
might  build  his  house  across  the  whole  width  of  the  60-foot  lot  to  the 
south  line  and  destroy  the  building  scheme,  is  no  defense  to  the  enforce- 
ment of  the  covenant  where  the  dwelling  house  in  controversy  was  only 
30  feet  wide  and  was  placed  22  feet  from  the  north  line. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  i{  175,  179-185; 
Dec.  Dig.  I  108.*1 
4.  CJovbnantb  (I  51*) — Resteiotive  Buildino  Covenants — Constktjction. 

A  restrictive  covenant  in  a  deed  that  the  "north  wall  of  said  dwelling 
shall  stand  five  feet  from  the  north  line  of  plot"  is  to  be  construed  as  be- 
ing the  exact  position  of  the  north  wall,  and  not  that  the  wall  could  be 
built  no  closer  to  the  north  line. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  {  60;  Dec.  Dig. 
i  51.*] 

*For  other  cases  see  same  topic  &  {  numbeb  In  Dec.  £  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezee 
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B.  CoTBiTAins  9  108*) — HsaTBiOTlvB  Building  Covenants — Entobcement — 
Dkfenbxs. 

Where  the  origliial  owner  of  a  tract  of  land  platted  It  and  made  all 
deeds  to  Uie  lots  therein  subject  to  certain  specific  restrictive  covenants 
f6r  the  common  advantage  of  all  lot  owners,  the  right  of  enforcement  of 
snch  covenants  by  one  lot  owner  against  an  adjoining  lot  owner  is  not  de- 
feated because,  in  special  Instances,  the  covenants  in  deeds  to  other  lots 
in  the  tract  were  varied  and  different,  where  such  difference  was  based 
on  the  peculiar  location  of  the  lots. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  S|  176,  179-185; 
Dec.  Dig.  §  108.*] 

8.  Covenants  (|  B1*) — Restwotivb  Building  Covenants — Common  Advan- 

tage— EiZBOUTED  Covenants. 

Where  an  original  owner  of  a  tract  of  land  platted  It  and  made  all  deeds 
to  lots  therein  subject  to  restrictive  building  and  beauty  covenants,  and 
the  subsequent  lot  owners  executed  the  covenants  in  accordance  with  the 
common  plan,  such  covenants  are  to  be  enforced  In  the  very  words  used 
if  free  from  ambiguity. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  f  60;   Dec.  Dig. 
I  51.*] 
7.  Covenants  (|  79*) — Rbstbiotivb  Building  Covenants — Oonstbuction. 

A  deed  ftom  a  realty  company  contained  a  restrictive  covenant  that  the 
north  wall  of  the  dwelling  house  "shall  stand  at  least  five  feet  from  the 
north  Une"  of  plot  The  deed  also  contained  a  recital  that  the  deed  was 
subject  to  covenants  contained  In  deed  from  original  grantor  to  realty 
company.  The  deed  from  the  original  owner  contained  a  covenant  that 
the  north  line  of  the  dwelling  house  "shall  stand  five  feet  from  the  north 
line"  of  plot  Held,  that  the  last  purchaser  was  bound  by  the  original 
covenant  and  the  -^words  "at  least"  would  be  considered  an  inadvertence. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  H  78-82;  Dec. 
Dig.  I  79.*] 

&  Injunction  (|  113*) — Laches. 

One  who  stands  by  and  suffers  another  to  make  large  outlays  cannot 
have  Injunctive  relief. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  H  198-201 ;  Dec. 
Dig.  I  118.*] 

9.  Injunction  (§  126*) — ^Restbictive  Building  Covenants — En»obceiient — 

BUBDEN  of  PbOOF. 

A  lot  owner  who  breaks  a  restrictive  building  covenant  in  a  deed  made 
for  the  common  advantage  of  all  lot  owners  &  a  common  tract  has  the 
burden  of  proving  laches  to  defeat  the  right  of  an  adjoining  lot  owner  to 
injunctive  relief  against  a  breach  of  the  covenant 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  i  276;  Dec.  Dig. 
{  126.*] 

10.  iHjiTNcnon  a  113*) — Restbiotivk  Buildi^tg  Covenants— Envobcbiient — 
Laches. 

Where  the  owner  of  a  lot  subject  to  restrictive  building  covenants  in 
his  deed,  filed  his  building  plans  on  October  24th,  and  excavation  was 
begun  November  18th,  and  notice  claiming  breach  of  the  covenant  was 
given  December  10th,  the  right  of  a  nonresident  adjoining  lot  owner  to  in- 
junctive relief  was  not  lost  by  laches,  though  a  change  in  the  plans  to 
conform  to  the  covenants  would  cost  $2,000. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  §§  198-201 ;  Dec. 
Dig.  I  113.*1 

IL  Covenants  ({  106*) — Restbictivk  Building  Covenants — Enfobcement — 
Defenses. 

Where  an  original  owner  of  a  tract  of  land  platted  it  and  made  all  deeds 
to  lots  therein  subject  to  restrictive  building  covenants  for  the  common 

*For  othar  cases  aea  same  topic  A  i  nitmbbb  in  Dec.  A  Am.  Digs.  1S07  to  date,  *  Rep'r  Indexes 
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advantage,  and  a  great  many  houses  bad  been  built  conforming  to  the 
general  scheme,  the  fact  that  the  restrictions  were  to  cease  in  1925  was 
no  defense  to  an  enforcement  of  such  covenant  in  1914. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  f§  176,  179-185; 
Dea  Dig.  {  106.»] 

12.  CovsNANTs  (§  51*) — Restbiotivk  Covenants  in  Dkkds — Conbtbttction. 

Covenants  in  a  deed  as  to  the  height  of  the  finished  grade  "at  the  front 
line  of  the  house,"  that  there  should  be  no  terrace  or  step  between  the 
street  sidewalk  "and  the  front  line,  or  lines  of  house,"  and  that  no  fence 
or  hedge  should  be  erected  "near  the  street  line  or  lines  than  the  front 
wall  or  walls  of  the  house,"  do  not  prohibit  the  entrance  to  a  dwelling 
house  being  placed  at  the  side. 

[Ed.  Note. — ^For  other  cases,  see  Covenants,  Cent.  Dig.  {  60;  Dea  Dig. 
i  51.«] 

Action  by  Eva  F.  Thompson  against  Frank  J.  W.  Diller  and  another. 
Submission  upon  an  agreed  state  of  facts.    Judgment  rendered. 

Submission  upon  an  agreed  state  of  facts  of  the  question  in  difference  be- 
tween adjoining  lot  owners,  on  the  easterly  side  of  Bast  Thirteenth  street 
(now  Argyle  Boad),  in  that  portion  of  Flatbnsh,  in  the  borough  of  Brooklyn, 
known  as  "Prosi)ect  Park  South." 

In  1899,  Mr.  Dean  Alvord  purchased  a  large  tract  in  Flatbush,  extending 
from  Church  avenue  southerly  to  Beverly  Road,  and  westerly  from  the  Brigh- 
ton Beach  depressed  railroad  to  Coney  Island  avenue.  He  proceeded  to  de- 
velop it,  by  sewers,  gas,  electricity,  and  telephone  wires  underground,  and,  in 
addition  to  laying  out  streets  and  parkways,  put  in  uniform  concrete  side- 
walks, with  lawns,  flowers,  and  shade  trees.  The  property  thus  laid  oat  was 
divided  into  about  230  building  lots,  upoQ  which  dwellings  have  been  erected 
in  substantial  accordance  with  the  restrictions  hereinafter  stated.  His  con- 
tracts also  provided  for  a  yearly  contribution  from  the  several  purchasers 
for  the  malntenanoe  of  the  grounds,  which  is  hereafter  rieferred  to. 

In  Jnne^  1905,  Mr.  Alvord  conveyed  all  of  his  remaining  unsold  holdings  to 
the  Chelsea  Realty  Company.  This  conveyance  separately  described  what  is 
now  the  plalntlfTs  lot  as  parcel  14,  and  the  defendants'  lot  as  parcel  13.  This 
conveyance  contained  the.  following  covenants  applicable  to  both  lots  13  and 
14,'  which  are  declared  to  be  "real  covenants  running  with  the  land  until  Jan- 
uary 1,  1925,  when  they  shall  cease."    The  terms  thereof  are: 

"But  one  dwelling  house  shall  be  erected  on  the  plot  hereby  conveyed. 
Nothing  but  a  private  dwelling  for  a  single  family,  an  automobile  house,  a 
summer  house,  a  greenhouse,  or  a  church  shall  be  erected  on  the  property 
hereby  conveyed.  No  dwelling  house  costing  less  than  $5,000  shall  be  erected 
on  the  property  hereby  conveyed  except.  *  *  •  No  part  of  any  building 
(including  piazzas  and  bow  windows)  to  be  erected  on  this  plot  shall  stand 
nearer  than  fifteen  feet  to  the  building  line  of  the  street  upon  which  said  plot 
fronts.  *  *  *  The  main  north  wall  of  said  dwelling  house,  exclusive  of 
bays,  shall  stand  five  feet  from  the  north  line  of  plot.  •  •  •  No  house 
erected  on  said  plot  shall  be  built  upon  a  foundation  higher  than  three  feet 
above  the  finished  grade  of  plot.  The  finished  grade  of  plot  at  the  front 
line  of  the  house  shall  be  twelve  inches  above  the  curb  line  of  the  street  in 
front  of  said  plot,  except  •  •  •  No  terrace  or  step  shall  be  permitted 
between  the  street  sidewalk  and  the  front  line  or  lines  of  house,  except 
*  *  *  None  but  a  cement  sidewalk,  five  feet  wide,  shall  be  laid  in  front 
of  said  plot  from  street  sidewalk  to  curb,  and  but  one  such  sidewalk  shall  be 
X)ermltted  in  front  of  inside  plots,  but  one  on  either  street  in  front  of  comer 
plots.  No  fence  or  hedge  shall  be  erected  or  maintained  on  said  plot  nearer 
the  street  line  or  lines  than  the  front  wall  or  walls  of  the  house,  and  no  fence 
shall  be  maintained  on  any  part  of  the  plot  exceeding  four  feet  in  height 
No  business  of  any  description  shall  be  conducted  upon  the  property  hereby 
conveyed.  No  pigsty,  cowshed,  henhouse,  slaughter  house,  stable  for  horses 
or  otber  animals,  or  other  nuisance  shall  be  allowed  on  said  property." 

•For  otltw  eaiM  «m  Mine  topic  ft  {  mumsbb  in  Dec.  ft  Am.  Digs.  1S07  to  date,  ft  Rep'r  Indexas 
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PUdntiff  and  defendant  both  trace  their  titles  to  the  Chelsea  Realty  Com- 
pany; plaintiff  being  the  devisee  under  the  will  of  her  father,'  John  E. 
Thompson,  whose  title  in  1907  was  from  conveyance  by  Lizzie  M.  Moore,  a 
grantee  in  April,  1906,  from  the  Chelsea  Realty  Company.  The  Chelsea  Realty 
Company,  on  June  15,  1905,  conveyed  defendants'  present  lot  to  Mr.  William 
S.  Uptrott,  by  deed  which  repeated  In  Identical  words  the  restrictive  cove- 
nants contained  in  the  deed  from  Dean  Alvord,  except  that,  as  to  the  north- 
erly  wall  of  the  dwelling  house  to  be  erected.  It  read:  "And  the  main  north- 
erly wall  of  said  dwelling  house,  exclusive  of  bay  windows,  shall  stand  at 
least  five  (5)  feet  from  the  northerly  line  of  said  premises."  After  all  of  these 
restrlctlTe  covenants  came  the  clause:  "The  foregoing  covenants  shall  be 
considered  as  real  covenants  running  with  the  land  until  January  1,  1925, 
when  they  shall  cease  and  terminate.  Subject  also  to  covenants  contained  in 
deed  from  Dean  Alvord  to  the  i)arty  of  the  first  part" 

The  Liptrott  deed  to  defendants,  dated  June  26,  1913,  repeated  the  same 
description,  covenants,  and  restrictions,  with  the  further  re<dtal  that  It  was 
subject  to  the  covenants  contained  in.  the  deed  from  Dean  Alvord  to  the  Chel- 
sea Realty  Company. 

Defendants  are  in  course  of  erecting  a  dwelling,  the  north  line  of  which  Is 
designed  to  stand  about  20  feet  south  from  the  north  line  of  their  lot  The 
blaepilnt  shows  the  exact  distance  as  22  feet  ^hi  Inches. 

Plaintiff  seeks  to  have  defendants  place  their  main  north  wall  five  feet 
from  their  north  line,  which  would  move  their  house  17  feet  farther  away. 
Defendants  say  their  main  north  building  line  can  be  "at  least"  5  feet  away 
from  their  north  boundary. 

On  the  60-foot  lot  frontage,  the  buildings  in  the  vicinity  average  from  25 
to  40  feet  in  width.  Defendants'  proposed  house  is  30  feet  wide.  As  now  de- 
signed. It  will  come  within  12  feet  of  the  plaintiff's  dwelling,  which  stands 
abont  6  feet  from  her  north  boundary  line. ' 

Defendants  filed  building  plans  In  October,  1913,  and  began  excavating  No- 
vember 18th.  They  were  not  notified  of  any  claim  of  violation  of  these  re- 
strictions until  on  December  10th,  when  they  had  expended' $2,171.69.  To 
diange  the  plans  and  buildings  would  cost  about  ^,000.  Besides  this  differ- 
ence as  to  the  north  waU,  plaintiff  claims  that  the  front  entrance  should  be 
toward  the  street,  and  not  at  the  north  side,  as  now  designed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Robert  H.  Wilson,  of  Brooklyn,  for  plaintiff. 
William  N.  Dykman,  of  Brooklyn,  for  defendants. 

PUTNAM,  J.  The  facts  show  an  elaborated  design  for  the  erection 
of  buildings  in  a  select  neighborhood,  by  what  the  English  courts  call 
a  "building  scheme,"  in  which  the  lotted  lands  are  laid  out  for  private 
dwellings,  and  reserved  from  disturbance  by  inroads  of  business.  Re- 
strictive covenants  to  that  end  are  familiar.  They  exclude  buildings 
other  than  private  residences ;  they  determine  their  character  by  pro- 
viding for  a  minimum  cost,  with  a  set-back  restriction  to  keep  the 
houses  from  being  too  near  the  street.  Silberman  v.  Uhrlaub,  116  App. 
Div.  869,  102  N.  Y.  Supp.  299.  Besides  protecting  from  the  encroach- 
ment of  trade,  and  guarding  against  cheaper  houses,  provision  is  made 
for  only  one  dwelhng  on  a  specified  lot,  with  other  efforts  for  uni- 
formity of  general  effect.  The  objects  are  said  to  be  for  "light,  air, 
ornamentation,  or  the  exclusion  of  occupations  which  would  render 
the  entire  property  unsuitable  for  the  purposes  to  which  it  could  be 
most  advantageously  devoted."  Trustees  of  Columbia  College  v. 
Lynch,  70  N.  Y.  440,  446  (26  Am.  Rep.  615). 


Digitized  by  VjOOQ  IC 


i42  146  NEW  TOBK  SCPPLEUBNT  (Sup.  Ct. 

[1]  S^ch  covenants  are  valid,  and  enforced  by  equity  against  sub- 
sequent purchasers  who  buy  with  notice  thereof.  As  was  said  by  Lord 
Cairns : 

"All  that  a  court  of  equity  has  to  do  is  to  say  by  way  of  injunction,  that 
which  the  parties  have  already  said  by  way  of  covenant"  Doherty  v.  All- 
man  (1878)  3  App.  Cas.  709,  720. 

No  English  judicial  decision  or  dictum  has  attempted  to  define  the 
extent  to  which  restrictions  affecting  the  user  of  land  can  be  imposed 
by  covenants.    Jenks'  Dig.  Civil  Law,  Book  III,  p.  807,  note  (1913). 

[2,  3]  If  it  appears  that  such  restrictions  were  entered  into  for  the 
common  advantage,,  the  right  of  enforcement  passes  to  successive  lot 
owners.  Each  proprietor  is  thenceforward  interested  in  having  his 
neighbor's  lots,  and  the  buildings  thereon,  used  in  such  a  way  as  to 
"preserve  the  general  uniformity  and  respectability  of  the  row."  What- 
man v.  Gibson,  9. Sim.  196.  These  advantages  are  not  only  to  keep 
noxious  trades  out  of  a  new  residence  quarter,  but  are  to  promote 
the  amenities  of  neighborhood  building,  so  that  the  pleasant  natural 
effect  preserved  by  such  a  covenant  is  sometimes  called  an  "amenity." 
Trustees  of  Columbia  College  v.  Lynch,  supra ;  Coudert  v.  Sayre,  46  N. 
J.  Eq.  386,  19  Atl.  190.  Restrictions  for  beauty  have  not  been  limited 
to  the  buildings  alone.  Thus  we  have  an  example  of  lots  sold,  with 
covenants  to  leave  open  and  unbuilt  upon  the  portions  of  the  restricted 
lots  that  are  colored  blue*  upon  an  accompanying  plan.  Such  cove- 
nants provide  for  uniformity  in  mode  of  building,  so  that  "the  enjoy- 
ment which  springs  from  regularity  in  a  series  of  dwellings  may  be 
preserved."  Peek  v.  Matthews  (1867)  L.  R.  3  E(^uity,  515.  The  present 
north  wall  covenant  was  obviously  for  uniformity,  as  well  as  perhaps, 
by  means  of  these  oi)en  spaces,  to  secure  better  protection  against  the 
spread  of  fire.  It  might  be  argued,  however,  that  it  does  not  prevent 
a  builder  from  stretching  his  house  to  cover  55  feet  of  his  lot.  Such 
an  abnormal  departure  from  usage  is  not  to  be  anticipated,  and  its 
bare  possibility  cannot  entitle  a  builder  to  ignore  the  northerly  line, 
and  start  his  house  on  the  southern  half  of  the  restricted  lot.  The  fact 
that  a  building  of  extraordinary  width  might  defeat  the  purpose  of 
the  restriction  will  not  authorize  a  house  30  feet  wide  to  be  set  22  feet 
from  the  north  line  and  8  feet  from  the  south  boundary.  The  restric- 
tion aims  to  regulate  the  open  spacing  between  these  buildings,  the  val- 
ue and  enjoyment  whereof  depend  on  a  size  reasonably  appropriate  to 
its  site.  The  natural  effect  of  these  restrictions  is  to  project  the  piazzas 
along  the  southern  sides  of  these  dwellings ;  the  house  as  extended  and 
widened  by  these  additions  leaves  but  a  moderate  margin,  perhaps  lit- 
tle more  than  a  driveway  along  the  southern  part  of  the  lot.  Still,  by 
starting  a  building  five  feet  from  the  north  line,  there  may  be  left  at 
the  southern  portion  a  space  for  grass  plots  or  gardens  much  more 
effective  by  being  arranged  at  the  south  side  of  the  house,  instead  of 
the  broken  effect  of  such  spaces  on  both  sides.  The  benefits  thereby 
are  at  least  coextensive  with  the  burden  of  this  restriction  upon  the 
freedom  of  building. 

[4]  This  covenant,  providing  that  the  main  north  wall  shall  stand 
five  feet  from  the  edge  of  the  lot,  was  evidently  framed  so  as  to  align 
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the  houses  in  an  open  harmonious  setting.  To  constrae  it  to  read 
"not  nearer  than  five  feet"  would  miss  its  spirit  and  purpose,  as  ii 
would  violate  its  letter.  Such  a  construction,  making  elastic  the  pro- 
vision for  the  north  building  line,  would  let  a  purchaser  build  any- 
where within  the  remaining  55  feet  breadth  of  the  lot,  even  up  against 
its  very  south  boundary. 

[6]  The  different  and  varying  covenants  in  certain  special  parcels 
conveyed  in  Mr.  Alvord's  deed  are  not  overlooked.  But  such  parcels 
are  along  the  outer  edges  of  his  park  scheme,  where  there  was  no  land 
alongside  to  be  protected,  or  the  localities  were  shown  to  be  otherwise 
exceptional  by  the  superior  size  of  the  lots,  or  the  greater  width  of  the 
road  on  which  they  front.  These  exceptions  in  no  wise  detract  from 
the  uniformity  of  the  design,  which  is  impartially  carried  out.  No 
power  of  dispensation  was  reserved  or  was  attempted.  To  no  favored 
lot  owner  was  immunity  promised  for  any  departures  from  his  cove- 
nant, as  in  Beals  v.  Case,  138  Mass.  138. 

[I]  Such  a  covenant  stands  not  only  on  its  continued  use  in  a  gen- 
eral series  of  conveyances,  repeated  as  to  the  lots  abutting  on  the  six 
streets  running  north  and  south  in  this  development.  The  covenant 
has  now  become  executed  and  embodied  by  buildings  standing  in  sub- 
stantial accord  with  its  requirements.  A  plan  thus  impressed  upon  the 
property,  which  the  parties  have  themselves  made  effective  according  to 
its  literal  terms,  is  to  be  enforced  in  the  very  words  used,  if  free  from 
ambiguity.    As  Church,  Ch.  J.,  said ; 

"The  covenant  was  lawfnl ;  the  parties  had  a  right  to  make  it,  and  we  have 
no  power  to  diange  or  alter  It"   Atlantic  Dock  Co.  v.  Ltbby,  46  N.  X.  499,  604. 

In  furtherance  of  the  plan  of  maintaining  a  general  care  of  all  the 
lot  fronts,  even  after  they  should  be  held  in  severalty,  Mr.  Alvord  re- 
quired each  buyer  to  contract  to  pay  a  yearly  sum  for  cleaning  cross- 
walks, and  sidewalks,  and  for  the  upkeep  of  the  lawns  and  shrubbery 
beds  between  the  sidewalks  and  curb.  All  of  which  indicates  an  im- 
provement plan  made  for  an  entire  community  of  lot  owners  as  a  gen- 
eral regulation,  or  as  "a  law  perfectly  well  understood,  and  one  calcu- 
lated and  intended  to  add  to  the  security  of  the  lessees,  and  consequently 
to  increase  the  price  of  the  houses."  Spicer  v.  Martin,  14  App.  Cas. 
12,  25.    See,  also,  De  Mattos  v.  Gibson,  4  De  Gex.  &  J.  276. 

[7]  Defendants,  however,  trace  their  title  through  Mr.  W.  S.  Lip- 
trott,  who  bought  from  the  Chelsea  Realty  Company  June  15,  1905. 
This  conveyance  substantially  copied  the  Alvord  restrictions,  except 
that  it  provided  that  the  main  northerly  wall,  "exclusive  of  bay  win- 
dows, shall  stand  at  least  five  (5)  feet  from  the  northerly  line  of  said 
premises."  After  these  other  covenants  was  the  recital :  "Subject  also 
to  covenants  contained  in  deed  from  Dean  Alvord  to  the  party  of  the 
first  part."  The  same  forms  were  repeated  in  the  conveyance  from 
Mr.  Liptrott  to  defendants,  which  also  contained  a  recital  referring  to 
the  covenants  in  the  Alvord  deed. 

In  1905,  when  Mr.  Alvord  conveyed  his  unsold  lots  to  the  Chelsea 
Realty  Company,  his  building  scheme  with  these  restrictions  had  been 
in  active  operation  over  five  years.  By  including  these  restrictions  in 
his  conveyance  of  all  the  unsold  lots,  he  made  it  manifest  that  such 
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restrictions  were  for  the  common  advantage  and  did  not  create  and 
continue  a  mere  personal  obligation.    Brouwer  v.  Jones,  23  Barb.  153. 

As  the  benefit  of  these  covenants  is  part  of  the  security  enjoyed  by 
all  past  and  future  lot  owners,  neither  Mr.  Alvord  himself,  nor  the 
Chelsea  Realty  Company  as  his  successor  in  title,  could  thereafter  re- 
lease, annul,  or  modify  such  restrictions,  which  as  part  of  the  values 
of  the  restricted  lots  are  not  to  be  taken  away  while  the  original  scheme 
is  preserved,  and  the  neighborhood  keeps  its  residential  character. 
Western  v.  Macdennot,  L.  R.  1  Equity,  499;  Spicer  v.  Martin,  supra  ^ 
Coudert  v.  Sayre,  supra. 

This  conveyance  to  Mr.  Liptrott  shows  no  intent  to  do  away  with 
the  original  Alvord  restrictions.  The  more  natural  inference  is  that 
the  words  "at  least"  crept  in  by  inadvertence.  The  true  purpose  ap- 
pears by  the  express  reincorporation  of  the  Alvord  covenants.  But 
the  question  of  the  Chelsea  Realty  Company's  intent  is  unimportant,, 
in  view  of  its  lack  of  power  and  the  controlling  effect  of  the  original 
restrictions  appearing  of  record.  Even  had  the  Chelsea  Realty  Com- 
pany given  a  general  warranty  deed,  with  no  restriction  whatever,  the 
purchaser's  user  would  still  be  subject  to  the  original  Alvord  restric- 
tions, as  contained  in  the  conveyance  forming  part  of  his  chaifl  of  title. 
Nottingham  Patent  Brick  &  Tile  Co.  v.  Butler,  16  Q.  B.  D.  778;  Clem- 
ents v.  Welles,  L.  R.  1  Equity,  200;  Whatman  v.  Gibson,  supra;  At- 
lantic Dock  Co.  v.  Leavitt,  54  N.  Y.  35,  13  Am.  Rep.  556. 

[8,  S]  We  are  reminded  that  a  {daintiff  who  lies  by  and  suffers  de- 
fendant to  make  large  outlays  cannot  have  injunctive  relief.  But  one 
who  has  broken  such  a  covenant  has  the  burden  of  proving  laches. 
Elliston  V.  Reacher  (1908)  2  Chan.  Div.  374,  392. 

[10]  The  defendants'  building  plans  were  filed  October  24th,  ex- 
cavation began  November  18th,  and  a  notice  claiming  breach  of  the 
covenant,  from  counsel  for  the  Prospect  Park  South  Association,  fol- 
lowed on  December  10th.  The  foundations,  with  the  first  floor-beams, 
had  then  been  laid.  To  change  the  plans  and  reset  the  foundation  will 
cost  approximately  $2,000.  Considering  that  the  neighboring  residents 
seldom  go  to  the  Building  Department  to  inspect  plans,  and  that  the 
staked-but  lines  for  excavation  do  not  necessarily  show  the  outer  in- 
closing walls,  it  cannot  be  held  that  the  rights  of  plaintiff,  a  nonresi- 
dent of  this  state,  were  lost  by  this  delay  of  22  days  after  excavation 
had  been  started.  Joyce  on  Injunctions,  §  488;  Adams  v.  Howell,  58- 
Misc.  Rep.  435,  108  N.  Y.  Supp.  945. 

[11]  It  is  also  urged  that  die  court  should  now  hold  its  hand  be- 
cause these  restrictions  are  to  cease  in  1925. 

Mr.  Alvord  imposed  a  moderate  period  for  the  life  of  his  restric- 
tions. Doubtless,  he  thought  that  by  1925  the  land  would  be  built  over 
and  the  advantages  of  his  system  made  apparent,  so  that  the  duty,  first 
compulsory,  would  then  require  no  legal  sanction.  Such  a  time  limits 
however,  where  the  original  scheme  has  been  preserved  (and  where 
the  residential  character  of  the  surroundings  has  not  declined,  as  in 
Roth  V.  Jung,  79  App.  Div.  1,  79  N.  Y.  Supp.  822,  and  has  not  been 
invaded  by  elevated  railroads  as  at  upper  Sixth  Avenue,  Manhattan,. 
Trustees  of  Columbia  College  v.  Thacher,  87  N.  Y.  311,  41  Am.  Rep. 
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365),  should  not  invalidate  or  weaken  the  covenant,  which  has  still  11 
years  to  run.  Indeed,  the  fact  that  since  imposing  the  restriction  so 
many  lots  have  been  built  upon^  in  reliance  that  it  shall  last  till  1925, 
is  a  strong  reason  why  the  court  should  not  take  away  this  protection 
before  the  date  when  it  ceases  by  its  terms. 

[Mr]  Besides  the  question  of  the  north  wall,  plaintiff  objects  to  de- 
fendants' house  having  an  end  toward  the  street  and  its  main  entrance 
on  the  north  side.  He  urges  that  the  restrictions  clearly  point  to  a 
house  with  front  entrance  directly  on  the  street  The  covenants  relied 
on  are  as  to  height  of  the  finished  grade  "at  the  front  line  of  the 
house,"  without  terrace  or  step  between  the  street  sidewalk  "and  the 
front  line  or  lines  of  house" ;  and  the  clause  that  no  fence  or  hedge 
shall  be  erected  "nearer  the  street  line  or  lines  than  the  front  wall  or 
walls  of  the  house." 

These  covenants  certainly  restrict  the  grading  and  the  front  lot  sur- 
face between  the  house  and  the  street.  They  may  conduce  to  the 
effect  of  a  broader  street  vista,  unbroken  by  projecting  fences  or  banks 
of  varying  heights.  But  it  is  not  clear  that  a  house  which  otherwise 
conformed  to  the  site  requirements  may  not  legally  have  a  side  en- 
trance. An  adequate  approach  and  side  entrance  along  this  five-foot 
strip  at  the  northern  side  may  present  serious  architectural  problems, 
indeed  difficulties  such  as  perhaps  may  require  modification  of  the 
present  design.  Where,  however,  such  an  entrance  restriction  is  not 
express,  and  does  not  arise  by  clear  implication,  the  court  cannot  read 
into  a  conveyance  such  an  additional  limitation  on  the  right  to  build 
going  beyond  those  express  restrictions  so  comprehensively  elaborated. 

Under  this  submission,  the  judgment  should  enjoin  and  restrain  the 
defendants,  in  the  erection  of  their  proposed  dwelling  house  on  Ar- 
gyle  Road,  from  departing  from  and  violating  the  restriction  that  the 
main  north  wall  of  their  dwelling  house,  exclusive  of  bays,  shall  stand 
five  feet  from  the  north  line  of  their  plot,  being  the  parcel  numbered 
thirteenth  in  the  deed  from  Dean  Alvord  to  the  Chelsea  Realty  Com- 
pany, dated  June  1,  1905,  and  recorded  in  the  Kings  county  register's 
office  June  14,  1905,  in  section  16,  Liber  40  of  Conveyances,  p.  524, 
which  judgment,  pursuant  to  the  stipulation  of  the  parties,  is  with- 
out costs.    All  concur. 


(161.  App.  Wy.  210) 

BBBGQUIST  ▼.  OREGON  APARTMENTS  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    March  6,  1914.) 
L  Mastkb  and  Skbvant  (§  129*) — Pboximatib  Cause — Violation  of  Statute. 
Where  plaintiff,  employed  by  a  carpenter  having  a  contract  for  con- 
struction work,  while  on  the  ground  hoisting  lumber  to  the  twelfth  floor, 
waa  struck  by  a  piece  of  lumber  falling  from  some  place  in  the  building, 
but  made  no  proof  of  his  employer's  negligence  aside  from  bis  violation  of 
Iiabor  Law  (Consol.  Laws,  c.  31)  f  20,  forbidding  the  hoisting  of  lumber 
outside  of  and  above  the  fifth  floor  of  a  building  in  course  of  construction, 
such  violation  of  the  statute  was  not  the  proximate  cause  of  the  injury, 
and  hence  no  liability  could  be  predicated  thereon. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  {{  257- 
263 ;   Dec.  Dig.  i  129.*] 

■For  oUmt  cmm  m*  Bama  topic  ft  { inniBnt  ta  Dae.  ft  Am.  Diss-  tM7  to  date,  ft  Rap'r  ladwcM 
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2.  Nbguoenck  (I  134*) — ^Vbkmct— Sdtkoienot  or  Eviokncb. 

In  a  servant's  action  against  nis  employer  and  the  party  foand  to  be  the 
OTTOer  of  the  building  upon  which  he  was  employed,  where  Oiere  was 
nothing  to  connect  such  owner  or  any  of  its  employes  with  the  injury,  a 
verdict  against  It  was  not  Jnatlfled. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  Si  267-270,  272, 
273 ;   Dec.  Dig.  S  184.*] 

Ingraham,  P.  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Henry  Bergquist  against  the  Oregon  Apartments  Com- 
pany and  Henry  Koch,  impleaded  with  the  Charles  E.  McManus 
Building  &  Operating.  Company.  There  was  a  judgment  for  plaintiff 
entered  on  verdict  against  the  Oregon  Apartments  Company  and 
Henry  Koch,  from  which,  and  from  an  order  denying  a  new  trial,  they 
appeal.    Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

•    George  H.  Bruce,  of  New  York  City,  for  appellant  Oregon  Apart- 
ments Co. 

Lowen  E.  Ginn,  of  New  York  City,  for  appellant  Koch. 

Moses  Feltenstein,  of  New  York  City,  for  respondent 

Mclaughlin,  J.  Plaintiff  had  a  verdict  of  $18,250  against  the 
defendants  Oregon  Apartments  Company  and  Koch,  for  personal  in- 
juries caused  by  his  being  hit  by  a  piece  of  board  which  fell  from  one 
of  the  upper  stories  of  a  building  in  the  course  of  construction.  The 
Charles  E.  McManus  Building  &  Operating  Company,  the  owner  of 
the  premises,  for  the  purpose  of  erecting  a  12-story  building  thereon, 
entered  into  separate  agreements  with  different  contractors  to  do  cer- 
tain parts  of  the  work.  Before  the  building  was  completed,  the  Mc- 
Manus Company  conveyed  the  property  to  the  Oregon  Apartments 
Company,  and  it  thereafter  continued  the  construction.  Prior  to  this 
conveyance,  the  Oregon  Apartments  Company  made  a  contract  with 
the  defendant  Koch  to  do  the  carpenter  work,  and  plaintiff  was  in  his 
employ  when  the  accident  occurred.  At  that  time  he  was  engaged, 
with  two  others,  in  hoisting  lumber  from  the  ground  to  the  top  of  the 
building,  which  had  then  been  carried  to  the  twelfth  story,  by  means 
of  a  block  and  tackle,  suspended  from  an  "outrigger"  on  the  roof. 
Koch,  at  the  time,  had  only  three  laborers  in  the  building,  one  on  the 
roof,  one  inside  the  building  at  the  sixth  story,  and  the  other  on  the 
ground.  The  duties  of  the  one  on  the  ground  were  to  tie  the  end  <r.f 
the  tackle  around  lumber  to  be  raised,  and  then,  with  the  assistance 
of  the  one  located  at  the  sixth  story,  pull  on  the  rope,  thus  raising  the 
load  to  the  roof,  where  it  was  taken  care  of  by  the  third  laborer.  Im- 
mediately preceding  the  accident  plaintiff  was  located  at  the  sixth  story, 
but  was  called  down  by  the  man  located  upon  the  ground  and  took 
his  place  while  he  went  for  a  pail  of  beer.  While  the  plaintiff  was 
hoisting  a  load  of  lumber,  and  before  the  return  of  the  person  whose 
place  he  had  taken,  a  piece  of  board  about  four  feet  long,  four  inches 

•For  oUi«r  cMM  M*  Mm*  topic  ft  I  mnmB  la  Dae.  *  Am.  Digs.  1907  to  dat*,  ft  Rap'r  Indezaa 
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wide,  and  seven-eighths  of  an  inch  thick  fell  from  some  place  in  the 
building,  just  where  is  not  disclosed  by  the  record,  and  struck  him  in 
the  face,  practically  destroying  the  sight  of  one  eye,  and  causing  a 
seVere  laceration  of  the  face.  There  is  also  some  evidence  that  the 
injuries  received  caused  a  serious  nervous  and  mental  ailment  from 
which,  at  the  time  of  the  trial,  plaintiff  was  suffering. 

The  only  witness  who  saw  the  board  fall  was  the  laborer  on  the 
roof.  He  testified  that  he  first  saw  it  when  it  was  near  the  sixth  story ; 
that  he  was  unable  to  say  where  it  came  from,  or  what  caused  it  to 
fall,  except  it  did  not  come  from  the  load  of  lumber  which  was  being 
hoisted. 

The  action  was  brought  against  the  McManus  Company  and  the 
Oregon  Apartments  Company  on  the  ground  that  it  was  one  of  their 
employes  which  caused  the  board  to  fall,  and  against  Koch  on  the 
ground  that  he  failed  to  supply  plaintiff  with  a  safe  place  in  which  to 
work.  The  court  asked  the  jury  to  make  a  specfiic  finding  as  to 
whether  the  building  was  owned,  at  the  time  of  the  accident,  by  the 
McManus  Company  or  the  Oregon  Apartments  Company,  with  in- 
structions that  it  find  a  verdict  of  no  cause  of  action  in  favor  of  the 
one  which  was  determined  not  to  be  the  owner.  It  also  left  to  the 
jury  to  determine  whether  the  accident  was  caused  through  the  neg- 
ligence of  the  owner  of  the  building,  whichever  company  that  might 
be,  and  whether  Koch  discharged  his  duty  to  the  plaintiff  in  failing  to 
supply  him  with  a  reasonably  safe  place  in  which  to  work.  The  jury 
found  that  the  McManus  Company  was  not  the  owner  of  the  building, 
■  and  on  the  other  issues  found  for  the  plaintiff,  rendering  a  verdict  for 
$18,250  against  both  the  Oregon  Apartments  Company  and  Koch. 
From  the  judgment  entered  thereon  and  an  order  denying  a  motion 
for  a  new  trial,  they  separately  appeal. 

[T\  Section  20  of  the  Labor  Law  provides,  in  part,  that: 

"If  a  bQllding  in  conrse  of  coDstmctlon  la  five  stories  or  more  In  height, 
no  lumber  or  tlinber  needed  for  such  constmctlon  shall  be  hoisted  or  lifted 
on  the  outside  of  such  bnllding." 

Koch's  liability  is  predicated  upon  a  violation  of  this  proyison  of 
the  section.  It  was  undisputed,  and  the  court  so  instructed  the  jury, 
that,  aside  from  the  fact  that  Koch  was  having  the  lumber  hoisted  on 
the  outside  instead  of  on  the  inside  of  the  building,  there  was  nothing 
whatever  to  show  negligence  on  his  part  or  to  connect  him  with  the 
accident.  The  violation  of  the  statute  was  not  the  proximate  cause 
of  the  accident ;  in  fact,  it  had  nothing  to  do  with  it.  It  may  be  that, 
if  the  plaintiff  had  not  been  upon  the  ground,  he  would  not  have  been 
hit  by  the  board;  but  the  hoisting  of  the  lumber  had  no  more  to  do 
with  his  being  hit  by  a  board  falling  or  being  thrown  from  some  place 
in  the  building  than  it  would  had  it  been  thrown  from  the  street.  The 
violation  of  a  statute  makes  a  prima  facie  case  of  negligence  only 
where  it  can  be  said  to  be  the  cause  of  or  in  some  way  connected  with 
the  injury  sustained ;  in  other  words,  it  must  appear  that  the  violation 
of  the  statute,  before  liability  can  be  predicated  thereon,  was  the  prox- 
imate cause  of  the  injury.  Weinberger  v.  Kratzenstein,  71  App.  Div. 
155,  75  N.  Y.  Supp.  537;  Koch  v.  Fox,  71  App.  Div.  288,  75  N.  Y. 
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Supp.  913;  Stewart  v.  Ferguson,  34  App.  Div.  515,  54  N.  Y.  Supp. 
615.  I  am  of  the  opinion,  therefore,  that  the  ^notion  to  dismiss  the 
complaint  as  to  Koch  should  have  been  grantedX 

[2]  I  am  also  of  the  opinion  that  the  evidence  did  not  justify  a 
verdict  against  the  Oregon  Apartments  Company.  The  uncontradicted 
evidence  shows  that,  at  the  time  the  accident  occurred,  it  did  not  have 
any  employes  in  the  building,  and  therefore  they  could  not  have  caused 
the  board  to  fall.  A  superintendent  engaged  by  the  McManus  Com- 
pany, together  with  several  laborers  employed  by  him,  were,  at  the 
time  of  the  accident,  at  work  about  the  building,  as  were  employes  of 
various  other  contractors;  but  this  superintendent  and  the  foreman 
under  him  both  testified,  and  their  testimony  was  uncontradicted,  that 
on  the  day  of  the  accident  all  of  the  employes  working  under  them 
were  at  work  in  the  cellar  or  on  the  sidewalk.  At  the  close  of  the  evi- 
dence, therefore,  there  was  nothing  to  connect  the  Oregon  Apartments 
Company  or  any  of  its  employes  with  the  accident  in  any  way.  Not 
only  this,  but  the  finding  of  the  jury  that  it  was  the  owner  of  the  build- 
ing when  the  accident  occurred  is  against  the  evidence.  The  prem- 
ises were  conveyed  by  the  McManus  Company  by  deed  dated  April 
22,  1911,  acknowledged  on  the  24th,  and  recorded  on  the  31st  of  May 
following.  The  only  testimony  as  to  when  the  deed  was  delivered  was 
that  of  McManus,  the  president  of  both  companies,  to  the  effect  that 
it  was  not  delivered  until  the  day  it  was  recorded.  May  31st.  The  acci- 
dent occurred  on  May  29th.  The  title  to  the  premises,  therefore,  was 
in  the  McManus  Company  at  the  time  of  the  accident,  and  the  jury 
should  have  so  found. 

It  follows  that  the  judgment  and  order  appealed  from  must  be  re- 
versed, with  costs,  and  the  complaint  dismissed,  with  costs. 

LAUGHLIN,  SCOTT,  and  HOTCHKISS,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  concur  in  the  reversal  of  the  judgment  and 
the  dismissal  of  the  complaint  as  to  the  Oregon  Apartments  Company, 
but  I  dissent  from  the  dismissal  of  the  complaint  as  the  defendant 
Koch.  I  think  the  provisions  of  section  20  of  the  Labor  Law  were 
enacted  for  the  purpose  of  protecting  laborers  engaged  in  the  erection 
of  a  building  from  being  injured  by  materials  falling  from  the  build- 
ing, whether  such  material  fell  while  being  hoisted  or  from  the  build- 
ing itself.  The  statute  expressly  prohibits  lumber  or  timber  used  for 
the  construction  of  a  building  over  five  stories  in  height  from  being 
hoisted  or  lifted  on  the  outside  of  such  building.  The  defendant  Koch, 
who  employed  the  plaintiff,  was  bound  to  obey  this  provision  of  the 
Labor  Law  and  to  hoist  his  lumber  or  timber  in  some  other  way  than 
on  the  outside  of  the  building.  He  hoisted  the  lumber  on  the  outside 
of  the  building,  however,  and  to  properly  perform  his  duties  the  plain- 
tiff was  required  to  be  under  the  hoist  and  outside  of  the  building  it- 
self. The  violation  of  this  provision  of  the  Labor  Law  was,  it  seems 
to  me,  the  direct  proximate  cause  of  the  accident.  If  Koch  had  pro- 
vided means  by  which  the  lumber  could  have  been  hoisted  inside  the 
building,  as  he  was  bound  to  do  under  the  statute,  the  plaintiff  would 
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not  have  been  in  a  position  where  he  could  have  been  struck  by  a  board 
falling  from  the  building.  I  have  serious  doubts  as  to  whether  this 
verdict  is  not  excessive,  but,  as  my  Associates  are  in  favor  of  dis- 
missing the  complaint  as  to  Kodi,  it  is  not  necessary  to  consider  that 
question. 

I  therefore  think  the  judgment  should  be  reversed,  and  the  com- 
plaint dismissed  as  to  the  Oregon  Apartments  Company,  and  I  dissent 
from  the  dismissal  of  the  complaint  as  to  Koch. 


<161  App.  DiT.  420) 

HILDHETH  GRANITE  CO.  v.  CITY  OP  WATEKVLIET  et  al. 

(Supreme  Court,  Appellate  Division,  Tbixd  Department    March  4,  1914.) 

X.  BANKBimoT  (1 192*) — ^RiQHT  oT  Matxbialman  to  Lien — Thik  fob  Filino 
— Bankbtjptot  of  Contbactob. 

Bankruptcy  Law  (Act  July  1,  1898,  c.  641,  30  Stat  657  [U.  S.  Comp.  St 
1901,  p.  3488])  I  47a,  as  amended  In  19lO  (Act  June  25,  1910,  c.  412,  {  8, 
36  Stet  840  [U.  S.  Comp.  St  Supp.  1911,  p.  1500]),  providing  that  as  to  all 
property  coming  into  the  custody  of  the  bankruptcy  court  the  trustee  shall 
be  vested  with  all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings,  and  also,  as  to  all  property  not  in 
the  custody  of  the  bankruptcy  court  shall  be  vested  with  all  the  rights, 
remedies,  and  powers  of  a  Judgment  creditor  holding  an  unsatisfied  exe- 
cution, would  not  make  a  materialman's  lien  on  the  money  due  on  the 
contract  for  a  street  improvement  Ineffectual  because  the  contractor  was 
adjudicated  a  bankrupt  before  the  filing  of  the  lien. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent  Dig.  {  294;  Dec. 
Dig.  {  192.»] 

2.  Mechanics'  Leers  (|  6*) — Poliot  of  Law. 

The  ris^ts  given  by  the  Mechanic's  Lien  Law  (Act  C!ong.  Feb.  24,  1905, 
o.  778,  33  Stat  811  [U.  S.  Comp.  St.  Supp.  1911,  p.  1071])  have  been  jeal- 
ously guarded  by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  {{  8,  5; 
Dea  Dig.  f  6.*] 

Kellogg  and  Howard,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  the  Hildreth  Granite  Company  against  the  City  of  Wa- 
tervliet  and  others.  From  an  order  dismissing  the  complaint  (82  Misc. 
Rep.  243,  143  N.  Y.  Supp.  867),  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Lester  T.  Hubbard,  of  Albany,  for  appellant. 

Thomas  S.  Fagan,  of  Troy,  and  William  Wallace  Young  and  Alexan- 
der, Watriss  &  Polk,  all  of  New  York  City  (Hugh  M.  Hewson,  of  New 
York  City,  of  counsel,  who  hears  as  amici  curiae),  for  respondents. 

SMITH,  P.  J.  Michael  M.  Nolan  rendered  certain  services  and 
furnished  certain  materials  under  a  contract  with  the  city  of  Water- 
vliet  for  paving,  curbing,  and  improving  cert^n  streets,  and  on  the  Uth 
of  January,  1912,  was  adjudged  a  bankrupt    Prior  to  the  bankrupt- 

*For  other  caaea  ma  aam*  topic  ft  {  mruBSS  In  Dee.  A  Am.  Digs.  1907  to  data,  ft  Bep'r  Indaxaa 
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cy  the  plaintiff  under  a  contract  with  said  Nolan  furnished  certain  m<t- 
terial  which  was  used  by  him  in  performing  said  contract,  and  on  the 
13th  day  of  January,  1912,  and  within  30  days  from  the  completion 
of  said  contract,  filed  a  mechanic's  lien  for  the  value  of  such  material. 
This  action  was  brought  to  foreclose  that  lien.  Upon  the  trial  the  com- 
plaint was  dismissed  upon  the  ground  that  the  plaintiff's  lien  was  ren- 
dered ineffectual  by  the  bankruptcy  of  the  contractor,  Nolan,  adjudi- 
cated two  days  prior  to  the  filing  of  the  lien.  This  ruling  presents 
the  only  question  for  our  consideration. 

In  John  P.  Kane  Co.  v.  Kinney,  174  N.  Y.  69,  66  N.  E.  619,  it  was 
held  that  under  an  assignment  for  the  benefit  of  creditors  the  assignee 
took  the  title  of  the  assignor  as  it  was  at  the  time  of  the  assignment, 
subject  to  the  legal  or  equitable  claims  thereon,  and  that  under  tiic  Lien 
Law  the  materialman  had  a  preferential  statutory  right  in  the  nature 
of  an  unperfected  equitable  lien,  which  could  not  be  defeated  by  the 
act  of  the  debtor,  and  when  the  notice  was  duly  filed  the  assignment 
became  subject  to  the  lien.  In  York  Mfg.  Co.  v.  Cassell,  201  U.  S. 
344,  26  Sup.  Ct.  481,  50  L.  Ed.  782,  decided  1906,  it  was  held  that  a 
vendor  under  a  conditional  contract  of  sale,  which  under  the  Ohio  law 
was  void  as  against  creditors  and  purchasers  in  good  faith  because  not 
filed,  but  good  as  between  the  parties  thereto,  could  hold  the  proper- 
ty against  a  trustee  in  bankruptcy,  as  the  latter  was  in  no  better  posi- 
tion than  the  bankrupt  at  the  time  of  adjudication. 

It  has  been  held  that  prior  to  the  amendment  of  the  Bankruptcy 
Law  in  1910  the  filing  of  the  plaintiff's  mechanic's  lien  subjected  the 
moneys  due  under  the  contract  to  the  plaintiff's  claim  superior  to  the 
claim  of  the  trustee.  Crane  Co.  v.  Pneumatic  Signal  Co.,  94  App.  Div. 
53, 87  N.  Y.  Supp.  917,  affirmed  182  N.  Y.  545,- 75  N.  E.  1128,  on  opin- 
ion below.  The  court  below  has  held,  however,  that  the  amendment  of 
the  Bankruptcy  Law  in  1910  has  changed  the  rule  of  law  so  as  to- 
make  it  impossible  for  the  plaintiff  to  acquire  any  lien  by  filing  of  the 
notice  of  his  lien  after  the  adjudication  in  bankruptcy. 

[1]  Section  47a  of  the  Bankruptcy  Law  prior  to  the  amendment  of 
1910  defined  the  duties  of  the  trustee,  and  required  him  to  account  for 
all  moneys  received,  and  to  collect  and  reduce  to  money  the  property  of 
the  estate  for  which  he  was  trustee  under  the  direction  of  the  court. 
In  1910  this  was  amended  by  adding  thereto  the  following : 

"And  such  trustees,  as  to  all  property  in  the  custody  or  coming  Into  the- 
custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights^ 
remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon ;  and  also,  as  to  all  property  not  in  the  custody  of  the  bank- 
ruptcy court,  shall  be  deemed  vested  vrith  all  the  rights,  remedies,  and  powers- 
of  a  Judgment  creditor  holding  an  execution  duly  returned  unsatisfled." 

It  appears  from  the  discussions  in  Congress  at  the  time  of  the  pas- 
sage of  the  amendment  that  the  primary  intention  of  the  amendment 
was  to  do  away  with  the  effect  of  the  decision  in  the  case  of  York 
Mfg.  Co.  V.  Cassell,  supra.  The  trial  court  has  held  that  the  eflEect  of 
the  amendment,  however,  exceeded  the  primary  intent  and  gives  the 
trustee  in  bankruptcy  a  creditor's  lien,  which  is  superior  to  Ae  mere- 
ly equitable  lien  of  the  materialman,  which  was  not  perfected  at  the 
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time  of  the  bankruptcy  by  the  filing  of  his  notice  of  his  lien  under  tiie 
Mechanic's  Lien  ijaw. 

I  am  unable  to  agree  with  the  trial  court  or  with  Mr.  Justice  KEL- 
LOGG in  this  interpretation  of  the  statute.  As  to  moneys  actually  in 
the  custody  of  the  court,  or  coming  into  the  custody  of  the  court,  the 
trustee  in  bankruptcy  is  vested  -with  the  rights  of  a  lien  creditor.  The 
property  therein  intended  seems  to  me  to  be  the  tangible  property  of 
the  bankrupt  which  is  delivered  over  to  the  trustee  in  bankruptcy  at 
the  time  of  the  adjudication,  and  also  property  which  comes  into  the 
hands  of  the  trustee  without  litigation.  A  mere  right  to  recover  mon- 
eys due  or  to  become  due  upon  a  building  contract  is  not  intended  to  be 
covered  by  the  first  provision  of  the  amendment,  but  comes  explicitly 
within  the  second  provision  of  the  amendment,  covering  property  not 
in  possession  of  the  bankruptcy  court,  upon  which  the  trustee  has  only 
such  a  claim  as  would  have  a  creditor  with  execution  returned  unsatis- 
fied. That  claim  does  not  amount  to  a  lien,  but  only  a  right  to  proceed, 
and  by  the  commencement  of  an  action  to  establish  an  equitable  lien. 
As  to  the  moneys  due  or  to  become  due  upon  this  contract,  therefore, 
the  filing  of  the  plaintiff's  notice  of  lien  made  effective  his  equitable 
lien  given  him  by  the  statute  prior  to  the  claim  of  the  trustee  in  bank- 
ruptcy, who  has  begun  no  action  to  recover  such  moneys. 

[2]  It  must  be  admitted  that  the  language  used  in  the  amendment  is 
unfortunate  and  is  not  perfectly  dear.  It  should,  if  possible,  receive 
such  interpretation,  however,  as,  in  the  case  at  bar,  will  preserve  the 
substance  of  the  rights  given  under  the  Mechanic's  Lien  Law,  which 
have  been  jealously  guarded  by  the  decisions  of  all  courts.  The  inter- 
pretation given  by  the  court  below  would  require  a  materialman,  ii) 
order  to  protect  his  rights,  to  file  a  new  lien  immediately  after  each 
load  of  material  furnished,  lest  the  contractor  might  file  a  petition  in 
bankruptcy  and  defeat  his  rights.  The  policy  of  the  law  is  well  indi- 
cated in  the  opinion  of  Judge  O'Brien  in  the  Kane  Case,  cited  above: 

"A  certain  time  Is  allowed  In  wblch  the  lien  may  be  asserted  or  lost.  Dur- 
ing tbat  time  there  is  a  preferential  statutory  right  in  the  nature  of  an  un- 
pcofected  equitable  lien  In  favor  of  the  laborer,  mechanic,  materialman,  or 
subcontractor.  And  when  a  notice  of  lien  is  filed  that  right  Is  perfected. 
But  until  tbe  90  days  allowed  by  the  statute  within  wbicdi  the  lien  may  be 
filed  liave  elapsed,  the  right  cannot  be  defeated  by  the  voluntary  act  of  the 
party  against  whom  It  might  be  asserted,  such  as  a  general  assignment  for 
the  benefit  of  creditors.  If  such  were  the  effect  of  the  assignment,  no  laborer 
or  materialman's  claim  would  be  secure,  and  the  benefit^  purpose  of  tbe 
statute  oonld  be  defeated  unless  a  lien  was  filed  at  the  time  the  work  was 
commenced  and  from  day  to  day  thereafter.  This,  however,  being  a  remedial 
statute,  must  be  construed  liberally  with  a  view  to  carry  out  its  intent  and 
for  the  accomplishment  of  every  beneficial  purpose  contemplated." 

I  recommend,  therefore,  that  the  order  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event  All  concur,  except  KELLOGG,  J.,  dissent- 
ing in  opinion  in  which  HOWARD,  J.,  concurs. 

JOHN  M.  KELLOGG,  J.  (dissenting).  Michael  M.  Nolan  ren- 
dered certain  services  and  furnished  certain  material  under  a  contract 
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witH  the  city  of  Watervliet,  for  paving,  curbing,  and  improving  certain 
streets,  and  on  the  1 1th  day  of  January,  1912,  was  adjudged  a  bank- 
rupt. Prior  to  the  bankruptcy,  the  plaintiff,  under  a  contract  with 
said  Nolan,  furnished  certain  material  which  was  used  by  him  in  per- 
forming said  contract,  and  on  the  13th  day  of  January,  1912,  and  with- 
in 30  days  from  the  completion  of  said  contract,  filed  a  mechanic's  lien 
for  the  value  of  such  material. 

The  only  question  for  consideration  is  whether  the  plaintiff's  lien 
filed  three  days  after  the  adjudication  in  bankruptcy,  takes  precedence 
over  the  interest  of  the  trustee  in  bankruptcy  in  the  amount  due  upon 
the  contract. 

In  John  P.  Kane  Co.  v.  Kinney,  174  N.  Y.  69,  66  N.  E.  619,  it  was 
held  that  under  an  assignment  for  the  benefit  of  creditors  the  assignee 
took  the  title  of  the  assignor  as  it  was  at  the  assignment,  subject  to  the 
legal  or  equitable  claims  thereon,  and  that  under  the  Lien  Law  the 
tnaterialman  had  a  preferential  statutory  right  in  the  nature  of  an 
unperfected  equitable  lien  which  could  not  be  defeated  by  act  of  the 
debtor,  and  when  the  notice  was  duly  filed  the  assignment  became  sub- 
ject to  the  lien. 

In  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  26  Sup.  Ct  481,  50  L. 
Ed.  782,  decided  in  1906,  it  was  held  that  the  vendor  under  a  condi- 
tional contract  of  sale,  which  under  the  Ohio  law  was  void  as  against 
creditors,  and  purchasers  in  good  faith  could  hold  the  property  against 
a  trustee  in  bankruptcy,  as  the  latter  was  in  no  better  position  than 
the  bankrupt  at  the  time  of  the  adjudication.  In  the  Kane  Case  the 
assignee,  and  in  the  York  Case  the  trustee  in  bankruptcy,  only  ac- 
quired the  rights  which  the  assignor  or  bankrupt  had  at  Uie  time  of 
the  assignment  or  adjudication.  Under  those  cases,  and  others  to  the 
same  effect;  it  must  be  conceded  that,  prior  to  the  amendment  of  the 
Bankrupt  Law  in  1910,  a  mechanic's  lien,  filed  under  the  circumstances 
existing  in  this  case,  would  be  prior  in  rights  to  the  claim  of  the  trustee 
in  bankruptcy. 

In  1910  section  47a  of  the  Bankruptcy  Law,  which  defines  the  duties 
of  the  trustee  in  requiring  him  to  account  for  all  money  received  and 
to  collect  and  reduce  to  money  the  property  of  the  estate  for  which 
he  is  trustee,  under  the  direction  of  the  court,  and  to  close  up  the 
estate  as  expeditiously  as  is  compatible  with  the  best  interests  of  the 
parties  in  interest,  was  amended  by  adding  thereto  the  following: 

"And  sucb  trustee,  bb  to  all  property  In  the  custody  or  coming  Into  the  cus- 
tody of  the  bankruptcy  court,  shall  be  deemed  "vested  with  all  the  rights,  reme- 
dies, and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 
thereon ;  and  also  as  to  all  property  not  In  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  all  the  rights,  remedies  and  powers  of  a 
judgment  creditor  holding  an  execution  duly  returned  unsatisfied." 

The  discussions  in  Congress  at  the  time  of  the  amendment  show 
that  the  amendment  was  intended  primarily  to  do  away  with  the  effect 
of  the  decision  in  the  York  Case,  but  it  expressly  gave  the  trustee  all 
the  rights  of  a  creditor  who  had  a  lien  by  legal  or  equitable  proceed- 
ings. The  language  cannot  be  warped  from  its  fair  meaning.  The 
amendment  changed  the  rule  established  by  the  cases  cited,  with  the 
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result  that  the  rights  of  the  trustee  in  bankruptcy  take  precedence 
over  the  defendant's  claim. 

It  is  urged,  however,  that  the  bankrupt  had  a  mere  chose  in  action 
against  the  municipality  and  that  the  money  sought  to  be  reached  by 
the  plaintiff  was  not  property  in  the  custody  or  coming  into  the  cus- 
tody of  the  bankruptcy  court.  I  think  the  plaintiff  takes  too  narrow 
a  view  of  the  amendment.  The  words  "all  property  in  the  custody, . 
or  coming  into  the  custody  of  the  bankrupt  court"  are  not  limited  to 
the  property  which  has  been  brought  into  the  actual  physical  posses- 
sion of  the  trustee.  By  the  adjudication  all  the  property  of  every 
name  and  nature  representing  a  money  value  goes  to  the  trustee,  who 
is  a  mere  officer  or  instrument  of  the  court,  and  such  property  is  in  the 
custody  of  the  court,  at  least  so  far  as  it  is  within  the  jurisdiction  of 
the  court  and  is  not  in  the  custody  of  some  other  court 

"An  adjudication  follows  as  matter  of  conrae,  and  brings  the  bankrupt's 
property  Into  the  costodyof  the  conrt  for  distribution  among  all  his  cred- 
itors." Hanover  National  Bank  v.  Moyses,  186  U.  S.  181, 101,  22  Sup.  Ct  867, 
8ei  (46  L.  Ed.  1113). 

As  to  property  in  foreign  countries,  title  does  not  pass  by  the  ad- 
judication, but  the  bankrupt  court,  by  putting  pressure  upon  the  bank- 
rupt, compels  him  to  convey  title.  Booth  v.  Clark,  58  U.  S.  (17  How.) 
322,  15  L.  Ed.  164;  Clark  v.  Clark,  58  U.  S.  315,  15  L.  Ed.  IT. 

It  is  unnecessary  to  consider  whether  the  same  rule  would  apply  to 
property  outside  of  the  jurisdiction  of  the  court  or  to  property  which 
at  llie  tune  of  the  adjudication  may  be  in  the  custody  of  another  court. 
Such  cases,  and  perhaps  others,  may  be  covered  by  the  second  para- 
graph of  the  amendment  when  it  speaks  of  property  not  in  the  cus- 
tody of  the  court.  I  think  the  claim  to  the  moneys  due  from  the  mu- 
nicipality was  property  in  the  custody  of  the  court  before  the  me- 
chanics' lien  was  filed,  and  that  therefore  at  that  time  the  trustee  had 
all  the  rights  in  the  property  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings.  His  claim  was  therefore  superior  to  the  plain- 
tiff's. The  order  and  judgment  should  therefore  be  affirmed,  with 
costs. 


061  App.  Dlv.  260) 

CANS  V.  iETNA  LIFE  INS.  CO.  OF  HARTFORD,  CONN. 
(Supreme  Court  Appellate  Division,  Slrst  Department    March  6,  1014.) 

iRSXmANCK   (I  144*) — POUCT — CONSTRUCTION. 

Where  an  Insured  exercised  his  privilege  of  exchange  contained  In  a 
five-year  renewable  term  policy  and  exchanged  It  for  an  ordinary  life 
iwllcy  bearing  the  date  of  the  exchange,  the  second  policy  was  not  a 
mere  continuation  of  the  first  but  created  a  new  contract  from  Its  date; 
since  term  Insurance  and  the  ordinary  life  policy  are  essentially  dUferent, 
being  based  upon  different  considerations. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  if  273-275 ;  Dec. 
Dig.  i  144.»] 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Milton  H.  Gans,  executor,  against  the  ^Etna  Life  Insur- 
ance Company  of  Hartford,  Conn.    From  a  judgment  for  plaintiff,  and 

•For  other  eaan  Ma  lain*  topic  ft  i  kuubxb  in  Dec.  A  Am.  Digs.  1M7  to  date.  *  Rep'r  lodexee 
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from  an  order  granting  an  extra  allowance,  defendant  appeals.  Judg- 
ment and  order  reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

Keyes  Winter,  of  New  York  City,  for  appellant. 
Herbert  H.  Maass,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  On  April  5,  1907,  defendant  issued  its  two  "five- 
year  renewable  term"  policies  on  the-  life  of  the  deceased.  Each  of 
these  policies  provided  that  at  its  expiration  it  might  "be  renewed  and 
continued  for  successive  terms  of  five  years  each  without  medical  re- 
examination," on  payment  of  the  premiums  expressed  to  be  paid  during 
such  respective  renewal  terms ;  also  that  each  policy  should  be  incon- 
testable after  one  year  from  its  date,  and  each  contained  a  "sane  or 
insane"  suicide  clause,  limited  to  a  similar  period  of  one  year.  Each 
of  the  several  policies  also  provided  that  at  certain  fixed  dates,  on  i>ay- 
ment  of  appropriate  premiums,  and  without  medical  re-examination, 
it  might  be  "exchanged"  for  a  policy  of  a  different  kind.  The  "ex- 
change" permitted  was  substantially  as  follows,  for:  (1)  A  policy  in  a 
form  in  use  by  the  company  at  the  time  the  term  policy  was  originally 
issued,  in  which  case  the  policy  so  to  be  issued  should  be  dated  as  of 
the  date  of  the  original  term  policy,  and  the  assured  should  reimburse 
the  company  for  any  difference  between  the  amount  of  premiiuns  al- 
ready paid  on  the  term  policy  and  the  amount  which  would  have  ac- 
crued had  the  new  policy  been  issued  as  of  the  date  of  the  term  policy ; 
(2)  a  policy  in  a  form  in  use  by  the  company  at  the  time  of  the  "ex- 
diange,"  in  which  case  such  policy  should  be  dated  as  of  the  date  of 
the  "exchange." 

Shortly  before  the  expiration  of  the  first  term  of  five  years  of  the 
term  policies,  the  deceased  exercised  his  privilege  to  "exchange"  the 
same  for  other  policies,  and  thereupon  signed  and  delivered  to  defend- 
ant an  "application  for  changed  insurance  on  my  life,"  which  among 
other  things,  contained  an  agreement  on  his  part — 

"tbat  the  statements  and  answers  In  the  application  for  said  term  policy  eball 
be  the  basis  of  the  new  contract  or  policy  herein  applied  for  and  form  a  part 
of  the  same,  except  that  the  kind  of  policy,  amount  of  the  same  and  the  pre- 
mium thereon  shall  be  as  spedfled  below." 

In  pursuance  of  this  application,  defendant  accepted  a  surrender  of 
the  term  policies,  and  issued  to  the  deceased  the  policies  which  are  the 
subject  of  this  action. 

Each  of  these  policies  bears  date  as  of  the  day  of  the  "exchange," 
and  provides  for  the  payment  annually  of  a  level  premium  for  a  period 
of  36  years,  and  is  payable  on  the  death  of  the  assured,  or  at  the  ex- 
piration of  said  36  years  if  he  is  then  living.  The  policy  also  carried 
"health  or  disability"  insurance,  by  the  terms  of  which  it  was,  <among 
other  things,  provided  that  in  further  consideration  of  a  small  addi- 
tional annual  premium  the  defendant,  under  certain  contingencies  and 
on  proof  that  the  assured  had  become  permanently  disabled  and  inca- 
pacitated to  perform  any  work,  or  had  suffered  the  loss  of  certain 
members,  and  on  surrender  of  the  policy,  would  issue  to  the  assured  a 
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-contract  to  pay  him  certain  sums  of  money,  which  obligation,  how- 
ever, was  conditioned  upon  the  fact  that  the  disability  or  injuries  of 
the  deceased  should  arise  "from  causes  originating  after  the  delivery 
of  this  agreement"  These  latter  policies  recite  that  they  are  "made  in 
consideration  of  the  application  for  this  policy,  which  application  is 
hereby  made  a  part  of  this  contract  and  in  further  consideration  of  the 
semiannual  premium" ;  also  "that  this  policy  and  the  application  here- 
for  constitute  the  entire  contract  between  the  parties  hereto  and  shall 
be  incontestable  after  one  year  from  its  date."  Each  contains  a  clause 
voiding  the  policy  in  case  of  suicide  within  "one  year  from  the  date 
hereof  *  *  *  sane  or  insane."  Within  the  year  the  deceased  died 
by  his  own  hand. 

The  trial  court  held  that  the  policies  in  suit  did  not  create  a  new  con- 
tract, but  were  mere  continuations  of  the  original  term  policies.  I 
think  this  was  error.  The  original  or  "term"  policies  did  not  afford  the 
asstved  insurance  for  the  term  of  his  natural  life,  but  were  express- 
ly limited  to  "the  term  of  five  years  from  the  date  hereof  and  no  long- 
er except  as  hereinafter  provided."  The  scheme  of  such  insurance  is 
familiar.  In  the  ordinary  life  policy  the  assured  pays  a  level  premium 
during  the  whole  period,  over  which  premium  payments  are  extended. 
Under  such  policies  the  amount  of  premium  paid  during  the  earlier 
years  is  in  excess  of  the  sum  actually  needed  for  carrying,  the  risk, 
which  risk  naturally  increases  year  by  yekr,  with  the  result  that  the 
excess  of  premium  paid  during  the  earlier  years  provides  a  fund  from 
"Which  the  deficiency  incident  to  the  later  years  is  made  up,  which  de- 
ficiency is  termed  "reserve."  Term  insurance  is  essentially  different, 
being  insurance  for  the  specified  term  only;  the  premium  being  cal- 
culated on  a  basis  which  provides  for  such  deaths  only  as  occur  dur- 
ing the  term.  The  premium  paid  is  "level"  during  the  specified  term 
only,  and  increases  with  each  renewal  term.  The  premium  in  the  case 
of  term  insurance  is  consequently  lower  ^an  in  the  case  of  straight 
life  insurance,  the  premium  in  the  former  case  carrying  no  reserve,  be- 
ing based  upon  a  sort  of  "pay  as  you  go"  theory.  See  Willard's  The 
A  B  C  of  Life  Insurance,  p.  53. 

Policies  of  this  description  were  before  the  courts  in  McDougall  v. 
P.  S.  L.  A.  Society,  135  N.  Y.  551,  32  N.  E.  251,  and  Rosenplaenter 
V.  Provident  Society,  96  Fed.  721,  37  C.  C.  A.  566,  46  L.  R.  A.  473, 
which  involved  "one  year  renewable  term"  policies.  The  privilege  of 
exchange  given  in  the  term  policies  in  question  afforded  him,  at  his  op- 
tion, the  right  to  take  out  a  policy  which  would  have  borne  a  date 
identical  with  that  of  the  term  policy  surrendered,  but  in  that  case  it 
was  expressly  provided  that  the  assured  should  pay — 

"the  difference  between  the  premiums  already  paid  hereon  for  an  amount 
equalling  that  of  the  new  Insurance  and  those  that  would  have  been  required 
under  the  new  policy,  with  6  per  cent.  Interest." 

But  he  did  not  elect  to  take  this  kind  of  policy,  or  to  pay  its  cost. 
On  the  contrary,  he  elected  to  take  the  policies  in  suit,  which  it  was 
expressly  agreed  "shall  bear  the  same  date  as  this  policy,"  that  is,  the 
surrendered  term  policy.  The  distinction  between  the  new  policies  and 
the  old  is  further  indicated  by  that  portion  of  the  latter  in  which  the 
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right  is  given  to  the  assured  to  extend  and  keep  alive  the  "term"  in- 
surance at  the  expiration  of  each  term.  The  term  policies  say,  "This 
policy  upon  its  expiration  may  be  renewed  and  c<Mitinued  for  succes- 
sive terms  of  five  years  each,"  but  under  the  terms  of  the  privilege  for 
exchange,  as  accepted  by  the  deceased,  the  assured  completely  abandons 
his  term  insurance,  and  elects  to  take  a  new  contract  of  an  entirely  dif- 
ferent character  and  based  upon  a  new  scheme  and  rate  of  premium ; 
the  new  contract,  according  to  the  express  terms  of  the  "privilege," 
beii^  purchased  and  paid  for  on  the  basis  of  the  day  of  its  date.  The 
old  contracts  were  not  continued,  nor  were  new  policies  issued  based  on 
any  payment  that  had  been  previously  made.  On  the  contrary,  the  as- 
sured had  already  had  full  consideration  for  all  the  payments  he  had 
made  under  the  term  policies,  and  received  new  policies  upon  new  and 
independent  considerations,  which  c<»isiderations  were  themselves 
based  upon  the  necessary  cost  to  defendant  of  carrying  the  assured  un- 
der the  new  kind  of  risk  he  had  elected  to  take.  Trat  the  policies  in 
suit  were  intended  to  be  new  contracts  operating  from  their  date  is  fur- 
ther evidenced  by  that  portion  covering  "health  or  disability  insur- 
ance," which  provided  that  the  disabilities  of  the  assured  should  arise 
"from  causes  originating  after  the  delivery  of  this  agreement."  Could 
it  be  said  that  recovery  could  be  had  for  a  disability  which  clearly  had 
its  origin,  during  any  part  of  the  previous  five  years  when  the  term 
policies  were  in  effect? 

The  situation  here  is  entirely  different  from  that  appearing  in  Dann- 
hauser  v.  Wallenstein,  169  N.  Y.  199,  62  N.  E.  160,  McDonnall  v.  Ala-- 
bama  G.  L.  Ins.  Co.,  85  Ala.  412,  and  Cowles  v.  Continental  Life  Ins. 
Co.,  63  N.  H.  300,  where  paid-up  policies  were  issued  without  any  new- 
consideration,  and  in  which  cases  the  beneficiaries  received  no  more 
than  they  were  entitled  tp  receive  because  of  the  considerations  there- 
tofore paid  by  the  assured,  and  where  the  new  liability  assumed  by  the 
insurers  was  determined  solely  on  the  basis  of  such  past  considerations. 
The  principle  of  Barry  v.  Brune,  71  N.  Y.  261,  page  264,  is  the  same 
as  that  of  Dannhauser  v.  Wallenstein,  because  in  that  case  the  newr 
policies  were  issued  in  consideration  of  nothing  more  than  "the  pre- 
miums which  had  accrued  and  become  payable  on  the  original  policies,** 
which  had  elapsed ;  the  new  policies  bearing  the  same  numbers  as  the 
old  policies,  for  which  they  were  a  substitute. 

To  effectuate  this  decision  the  eighteenth  finding  of  fact,  and  the 
first,  third,  fourth,  and  sixth  conclusions  of  law  will  be  reversed.  The 
word  "not"  will  be  struck  out  of  the  second  and  fifth  conclusions  of 
law,  and  as  thus  amended  the  findings  of  the  trial  court  will  be  adopted 
as  the  findings  of  this  court ;  the  judgment  and  order  will  be  reversed, 
with  costs  to  appellant,  and  the  complaint  dismissed,  with  costs.  All 
concur. 
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a61  App.  Dlv.  268) 

ANGLO-SOniH  AMERICAN  BANK,  Limited,  T.  NATIONAL  CITY  BANK 

or  NEW  YORK. 
(Sapreme  Court,  Appellate  DiTlgion,  First  Department    March  6,  1914.) 

1.  Bnxa  AND  Nona  (f  74*) — Lkabiutt  or  Aooeftob — Nsootia.bia  Irbtbu- 

KKHTS  Law. 

Under  the  express  provisions  of  Negotiable  Instruments  Law  (Consol. 
Laws,  c.  38)  g  112,  the  acceptor  of  a  bill  engages  that  he  will  pay  it  ac- 
cording to  the  tenor  of  his  acceptance. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  H  125,  126, 
128,  130-186,  187-141 ;   Dec.  Dig.  f  74.*] 

2.  AanoRMBim  (I  49*) — Chxoks — Emeu. 

Under  the  express  provialons  of  Negotiable  Instruments  Law  (ConsoL 
Laws,  c.  38)  (  326,  a  check  of  itself  is  not  an  assignment  of  any  part  of  the 
fnnds  to  the  credit  of  the  drawer  in  the  bank,  and  the  bank  is  not  liable 
to  the  holder  until  it  accepts  or  certifies  the  check. 

[Ed.  Note. — ^For  other  cases,  see  Assignments,  Cent  Dig.  H  86-96 ;  Dec. 
Dig.  I  49.*] 

3.  Banks  and  Banking  (I  146*) — Ohkoks — Wbonofdi.  Nboohation — Ora- 

TinOATION — INDOBBEMXNTB — FOBQKBT. 

Certain  conspirators,  including  the  medical  director  of  a  fraternal  as- 
sociation, who  was  also  Its  trustee,  procured  him  to  execute  a  note  of 
the  association  without  authority,  which  the  conspirators  induced  plain- 
tiff to  discount  by  fraudulent  repres^itatlons.  Plaintiff  drew  its  check 
for  the  amount  payable  to  the  association,  which  one  of  tlie  conspirators 
took  to  defendant  the  drawee  bank,  for  certification.  After  cwtiflcatlon, 
such  medical  director,  acting  ostensibly  as  trustee,  but  without  authority, 
indorsed  the  check,  after  which  it  was  deposited  in  a  bank  and  paid  by 
defendant  without  knowledge  of  the  association,  which  subsequently  re- 
pudiated the  axtixe  transaction,  never  having  received  any  portion  of  the 
proceeds  of  the  check  or  note.  Beld,  that  possession  of  the  check  having 
been  obtained  by  fraud,  and  It  never  having  been  legally  negotiated  or  de- 
livered to  the  payee  by  plaintiff.  Its  certification,  while  in  the  hands  of  the 
conspirators,  did  not  make  it  a  valid,  negotiable  instrument  since  the 
bank  by  certlf^ng  only  becomes  liable  to  the  lawful  bolder,  and  hence, 
the  check  having  been  illegally  paid,  plaintiff  was  entitled  to  recover  the 
amount  from  the  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  Ii  419- 
433;  Dec  Dig.  |  146.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Anglo-South  American  Bank,  Limited,  against  the 
National  City  Bank  of  New  York.  Judgment  for  plaintiff  on  report 
of  Wilbur  Larremore,  Esq.,  Referee,  and  defendant  appeals.  Af- 
firmed. 

See,  also,  148  App.  Div.  906, 127  N.  Y.  Supp.  1109. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

George  W.  Morgan,  of  New  York  City  (Henry  H.  Abbott  and  Ed- 
ward A.  Craighill,  Jr.,  both  of  New  York  City,  on  the  brief),  for  ap- 
pellant 

Edwin  T.  Rice,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  plaintiff  is  a  corporation  organized  under  the 
laws  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  engaged  in 

•For  oOut  eaaw  ■••  nune  toplo  *  i  KmtBaB  in  Dm.  A  Am.  Die*.  U07  to  date,  *  R«p'r  ladexw 


Digitized  by 


Google 


458  146  NEW  YORK  STJPPLEMBXT  (Sup.  Ct 

the  business  of  buying  and  selling  bills  of  exchange,  issuing  letters  of 
credit,  and  loaning  money ;  and  it  maintains  a  branch  office  in  the  city 
of  New  York,  and  had  a  deposit  account  with  the  defendant.  On  the 
10th  of  November,  1909,  one  Mackenzie,  its  agent  in  charge  of  the 
New  York  branch,  drew  its  check  on  the  defendant  for  $15,000,  pay- 
able to  the  order  of  the  National  Protective  Association,  a  secret  fra- 
ternal mutual  benefit  association  incorporated  under  the  laws  of  Penn- 
sylvania, with  headquarters  at  Williamsport,  in  that  state.  The  check 
was  delivered  to  one  Levick  on  his  false  representation  that  his  firm 
of  Uhlfelder,  Thompson  &  Co.  was  authorized  to  procure  for  the  payee 
of  the  check  a  loss  in  that  amount  on  its  note  secured  by  collateral,  as 
hereinafter  stated.  Levick,  without  authority  from  or  knowledge  of 
the  payee,  or  of  the  plaintiff,  presented  the  check  unindorsed  to  the 
defendant  for  certification,  and  it  was  certified  on  the  day  of  its  date, 
and  the  amount  thereof  was  thereupon  charged  to  the  account  of  plain- 
tiff. The  check  was  thereafter  indorsed  by  Uhlfelder  of  Levick's  firm, 
"Pay  to  the  order  of  Uhlfelder,  Thompson  &  Co.,"  under  which  one 
Moyer,  who  was  the  medical  examiner,  a  trustee,  and  a  director  of 
the  National  Protective  Association,  acting  corruptly,  having  receiv- 
ed $300  out  of  the  proceeds  of  the  check  from  one  Dunphy,  who  had 
no  connection  with  the  plaintiff  and  no  connection  with  the  payee,  other 
than  having  formerly  acted  as  its  broker  in  negotiating  loans,  but  who 
had  participated  in  originating  the  fraudulent  scheme,  indorsed, 
"National  Protective  Association,  F.  L.  Moyer,  M.  D.,  Trustee." 
Thereupon  Uhlfelder,  Thompson  &  Co.  indorsed  the  check  and  made 
it  payable  to  the  order  of  the  Italian-American  Trust  Company,  which 
subsequently  became  and  now  is  the  Broadway  Trust  Company,  for 
deposit  with  said  company  to  the  credit  of  said  firm.  The  Italian- 
American  Trust  Company  indorsed  and  delivered  the  check  to  the 
Metropolitan  Bank,  and  it  presented  it  to  the  defendant,  through  the 
New  York  Clearing  House,  for  payment,  and  it  was  paid  cai  the  day 
after  its  date.  The  defendant  in  due  course,  and  prior  to  the  10th 
day  of  January,  1910,  returned  the  check  to  the  plaintiff  as  a  voucher. 
Mackenzie  took  charge  of  the  plaintiff's  branch  <)fiice  in  New  York 
as  its  agent  in  December,  1908.  Prior  to  the  time  he  delivered  this 
check  to  Levick,  he  had  had  business  transactions  for  the  plaintiff  with 
Levick's  firm  in  respect  to  loans  and  the  sale  of  exchange  and  the 
issuance  of  exchange  approximating  $7,000,000 ;  but  the  plaintiff  had 
not  made  any  loans  through  Levick,  or  otherwise,  to  said  National 
Protective  Association.  Shortly  prior  to  the  10th  day  of  November, 
1909,  Levick,  without  authority  from  the  National  Protective  Associa- 
tion, applied  to  Mackenzie  for  a  loan  of  $15,000  to  said  National  Pro- 
tective Association  on  a  promissory  note  purporting  to  have  been  made 
by  it  and  5,000  shares  of  the  capital  stock  of  the  Canadian  Mines  Com- 
pany as  security.  Mackenzie  had  delivered  to  Levick's  firm  blank 
forms  of  notes  for  use  in  cotmection  with  the  business  of  said  firm 
with  the  plaintiff.  Levick  presented  to  Mackenzie  a  collateral  form 
promissory  note  for  $15,000,  purporting  to  be  made  by  the  "National 
Protective  Association,  F.  L.  Moyer,  M.  D.,  Trustee,"  dated  Novem- 
ber 10,  1909,  payable  to  the  "agent  of  the  Anglo-South  American 
Bank,  Limited,  or  order,  at  its  banking  house  in  the  ci^  of  New 
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York,"  60  days  after  date,  and  said  stock  as  security,  and  receive 
from  him  the  check  in  question.  In  March,  1909,  the  National  Pro- 
tective Association  executed  four  notes,  three  for  $10,000  each  and 
one  for  $5,000,  for  the  purpose  of  negotiating  the  same  to  raise  funds 
for  the  Xis6  of  the  association.  The  notes  were  signed  by  the  president 
and  treasurer  and  were  payable  to  the  order  of  F.  L.  Moyer,  trustee, 
and  were  delivered  to  Moyer  with  authority  to  negotiate  them.  Mpjrer 
came  to  New  York  with  the  notes  and  called  on  Dunphy,  with  a  view 
to  having  him  negotiate  them;  and  at  that  time  Moyer,  without  au- 
thority from  the  National  Protective  Association,  made  a  promissory 
note  m  blank  in  its  name,  signing  the  name,  "F.  L.  Moyer,  M.  D., 
Trustee,"  and  left  it  with  Dunphy.  Moyer  calls  it  a  collateral  loan 
note,  and  testified  that  it  "was  intended  to  be  used  in  connection  with 
the  transaction."  As  part  of  the  fraudulent  scheme  which  resulted  in 
the  signing  and  delivery  of  the  check  by  the  plaintiff  to  Levick,  this 
blank  note  was  filled  out  payable  to  the  agent  of  the  plaintiff,  and  it  is 
the  note  which  was  delivered  to  Mackenzie,  as  already  stated,  and 
with  it  Levick  presented  and  delivered  to  Mackenzie  5,000  shares  of 
the  capital  stock  of  the  Canadian  Mines  Company,  as  collateral  secu- 
rity. A  few  hours  prior  to  that  time,  the  stock  had  been  in  the  posses- 
sion of  the  firm  of  Mack  Bros.,  who  were  the  apparent  owners  there- 
of, and  it  had  been  obtained  from  them  by  Dunphy  as  collateral  se- 
curity for  their  note  for  $7,500,  which  he  was  to  discount,  and  for  the 
discount  of  which  part  of  the  proceeds  of  the  check  in  question  was 
used.  The  stock  was  delivered  by  Mack  Bros,  under  an  agreement  by 
which  the  pledgee  was  to  have  the  right  to  repledge  but  not  to  sell  it, 
and  at  the  time  of  delivery  a  receipt  was  executed  and  delivered  to 
Mack  Bros,  by  said  Moyer  in  the  name  of  the  National  Protective 
Association,  by  which  the  association  undertook  to  agree  that  it  would 
hold  the  note  and  the  certificates  of  stock  subject  to  the  terms  of  the 
note,  and  that  the  identical  stock  would  be  surrendered  at  the  maturi- 
ty and  on  payment  of  the  note.  The  said  note  of  Mack  Bros,  has  not 
been  paid. 

A  short  time  prior  to  the  maturity  of  the  note  received  by  the  plain- 
tiff when  it  delivered  the  check  to  Levick,  Levick  and  Dunphy  paid 
the  interest  thereon  and  obtained  an  extension  of  one  week,  and  sub- 
sequently a  further  extension  of  a  few  days.  Dunphy  was  introduced 
to  Mackenzie  by  Levick  as  the  New  York  agent  or  representative  of 
the  National  Protective  Association.  The  note  not  having  been  paid 
at  the  expiration  of  the  second  extension,  the  plaintiff  sold  3,000  shares 
of  the  stock  which  it  held  as  collateral,  but  was  unable  to  make  good 
delivery,  owing  to  the  fact  that  the  transfer  agent  refused  to  transfer 
the  stoioc;  the  transfer  thereof  having  been  stopped  by  order  of  the 
Canadian  Mines  Company,  signed  by  its  president,  on  November  10, 
1909.  After  the  stoppage  of  the  transfer  of  the  stock  had  been  brought 
to  the  attention  of  the  plaintiff,  its  attorney  examined  the  check  and 
then  for  the  first  time  ascertained  that  it  had  been  deposited  to  the 
credit  of  Levick's  firm,  and  Mackenzie  testified  that  he  first  learned  of 
this  fact  from  plaiiltiff's  attorney.  The  attorney  for  plaintiff  testified 
that  he  first  learned  on  February  12,  1910,  that  the  authority  of  Moyer 
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to  execute  the  note  in  behalf  of  the  National  Protective  Association 
was  challenged.  Many  of  the  facts  were  stipulated,  and  it  is  recited 
in  the  stipulation,  among  other  things,  that  on  February  12,  1910,  the 
plaintiff  "redemanded"  payment  of  the  note  from  the  National  Protec- 
tive Association  at  its  ofBce  in  Williamsport,  Pa.,  and  tendered  the 
stock  held  as  collateral,  and  payment  was  refused ;  and  that  the  plain- 
tiff redelivered  the  check  to  the  defendant  in  the  latter  part  of  March, 
1910,  and  demanded  of  the  defendant  that  the  amount  thereof  be 
credited  to  its  account,  and  on  refusal  it  brought  this  action  for  the 
breach  of  its  contract  with  defendant  as  a  depositor.  The  defendant 
called  upon  the  Metropolitan  Bank  to  defend,  and  it  in  turn  called  up- 
on the  Broadway  Trust  Company,  which,  according  to  the  points  sub- 
mitted in  behalf  of  the  appellant,  has  assumed  the  defense  of  the  ac- 
tion. It  appears  that  the  National  Protective  Association  and  the 
firm  of  Uhlf  elder,  Thompson  &  Co.  are  insolvent. 

The  objection  to  the  recovery  made  by  the  learned  counsel  for  the 
appellant  is  based  entirely  upon  the  certification  of  the  check.  On  the 
facts  disclosed  by  this  record,  it  appears  that  the  indorsement  of  the 
check  in  the  name  of  the  National  Protective  Association  was  in  effect 
a .  forgery.  Section  42  of  the  Negotiable  Instruments  Law  (chapter 
38,  Consolidated  Laws ;  chapter  43,  Laws  of  1909)  provides  that  where 
a  signature  is  forged,  or  made  without  authority  of  the  person  whose 
signature  it  purports  to  be,  "it  is  wholly  inoperative,  and  no  right  to 
retain  the  instrument,  or  to  give  a  discharge  therefor,  or  to  enforce 
payment  thereof  against  any  party  thereto,  can  be  acquired  through  or 
under  such  signature,  unless  the  party,  against  whom  it  is  sought  to 
enforce  such  right,  is  precluded  from  setting  up  the  forgery  or  want 
of  authority."  If  the  check  was  delivered  by  the  plaintiff  to  the  payee, 
it  is  not  contended,  in  view  of  these  provisions  of  section  42  of  the 
Negotiable  Instruments  Law,  that  the  plaintiff  would  be  precluded 
from  setting  up  the  forgery  or  want  of  authority  in  Moyer,  who  as- 
sumed to  indorse  it  in  the  name  of  the  payee,  were  it  not  for  the  cer- 
tification; but,  if  it  had  an  inception,  then  the  certification  doubtless 
would  be  effective.  It  is  contended  on  the  part  of  the  appellant  that 
the  plaintiff  is  precluded  by  the  allegations  in  the  complaint  from  con- 
tending that  the  check  was  not  delivered  to  the  payee.  The  plaintiff 
alleges  that  it  "drew  and  issued"  the  check  "and  thereby  required  the 
defendant  to  pay  to  the  National  Protective  Association,"  or  to  its 
order,  the  amount  thereof,  and  that  the  check,  after  it  was  issued, 
"canje  wrongfully  into  the  possession  of  one  F.  L.  Moyer,  who  in- 
dorsed the  said  check"  in  the  name  of  the  payee,  but  that  said  indorse- 
ment was  fraudulent  and  was  not  authorized  by  the  payee,  and  gave 
the  defendant  no  right  or  authority  to  pay  the  check  "to  the  holder  or 
holders  thereof  other  than  the  National  Protective  Association,"  and 
that  the  payment  was  in  violation  of  the  plaintiff's  rights  as  a  depositor 
with  the  defendant  and  was  void,  and  that  the  defendant  did  not  pay 
the  amount  of  the  check  to  the  payee  or  to  its  order,  and  that  the 
payee  "never  received  said  amount  so  directed  to  be  paid  to  it."  The 
defendant  admitted  by  its  answer  that  the  plaintiff  drew  and  issued  the 
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check  and  pleaded  the  certification  of  the  'check,  as  already  stated  as 
a  defense. 

Upon  the  trial,  the  defendant  objected  to  the  evidence  with  respect 
to  the  circumstances  under  which  the  check  was  drawn  and  delivered, 
upon  the  ground  that  the  plaintiff  had  pleaded  that  the  check  was 
issued,  as  stated.  The  learned  referee,  however,  received  the  evidence 
and  found  the  facts  in  accordance  therewith.  It  is  contended,  in  effect, 
in  behalf  of  the  appellant  that,  if  the  plaintiff  had  not  alleged  that  it 
issued  the  check  to  the  payee,  the  defendant  might  have  shown  that 
the  plaintiff  was  guilty  of  negligence  in  signing  the  check  and  in  part- 
ing with  possession  thereof,  and  that  therefore,  in  view  of  the  state  of 
the  pleadings,  it  was  error  to  receive  the  evidence  with  respect, to  the 
circumstances  under  which  the  check  was  issued  and  delivered  to 
Levick.  I  am  of  opinion  that  there  is  no  force  in  that  contention.  If 
the  check  had  not  been  certified,  mere  negligence  on  the  part  of  the 
plaintiff  with  respect  to  signing  and  delivering  it  to  Levick  would  not 
have  justified  the  defendant  in  paying  it  on  the  forged  or  unauthorized 
indorsement.  If  the  check  had  ultimately  been  received  and  accepted 
I^  the  payee,  and  it  had  indorsed  and  negotiated  it,  that  probably 
would  have  constituted  a  ratification  of  Levick's  acts  in  procuring  the 
loan,  and  the  plaintiff  might  then  be  precluded  from  contending  that 
it  did  not  intend  to  issue  or  deliver  the  check  to  the  payee.  There  is 
no  evidence  tending  to  show,  or  from  which  an  inference  would  be 
warranted,  that  the  plaintiff  in  any  manner  represented  that  Moyer 
was  authorized  to  indorse  the;  check  for  the  payee.  If  it  were  not  for 
the  certification  of  the  check,  there  is  no  conceivable  ground  upon 
which  it  could  even  be  contended  that  the  defendant  was  justified  in 
appropriating  the  funds  of  the  plaintiff  to  the  payment  of  the  check. 
The  real  question  in  the  case,  therefore,  arises  on  the  effect  of  the 
certification  of  the  check. 

If  the  plaintiff  itself,  before  the.  issuance  and  delivery  of  the  check, 
had  caused  it  to  be  certified  and  had  thereafter  determined  not  to  de- 
liver the  check  to  the  payee,  there  is  and  can  be  no  question  but  that 
it  would  be  entitled  to  have  the  amount  charged  to  its  account,  on  the 
certification,  again  credited  to  its  account.  In  other  words,  the  cer- 
tification in  such  circumstances  would  not  estop  the  plaintiff  from  sur- 
rendering the  check  at  any  time  before  it  issued  and  delivered  it  and 
demanding  that  the  defendant  credit  its  account  with  the  amount  with 
which  it  had  been  charged  on  the  certification  of  the  check.  The  cer- 
tification of  a  check,  if  made  at  the  instance  of  the  drawer,  does  not 
become  effective  until  the  issuance  and  delivery  of  the  check  to  the 
payee,  for  the  implied  obligation  of  the  bank  is  to  pay  the  money  de- 
posited to  the  depositor  or  to  his  order.  G.  N.  Bank  v.  Bingham,  1 L8 
N.  Y.  349,  23  N.  E.  180,  7  L.  R.  A.  595,  16  Am.  St.  Rep.  765 ;  Lynch 
V.  First  Nat.  Bank,  etc.,  107  N.  Y.  179,  13  N.  E.  775,  1  Am.  St.  Rep. 
803 ;  Thomson  v.  Bank  of  British  North  America,  82  N.  Y.  1 ;  Ship- 
man  v.  Bank  of  New  York,  126  N.  Y.  318,  27  N.  E.  371,  12  L.  R. 
A.  791, 22  Am.  St.  Rep.  821 ;  Bank  of  British  North  America  v.  Mer- 
chants' Nat.  Bank,  91  N.  Y.  106;  Citizens'  Nat.  Bank  v.  Importers' 
&  Traders'  Bank,  119  N.  Y.  195,  23  N.  E.  540;  Kearny  v.  Met.  Trust 
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Co.,  110  App.  Div.  236,  97  N.  Y.  Supp.  274;  Carn^e  Trust  Co.  v. 
First  Nat.  Bank,  156  App.  Div.  712,  141  N.  Y.  Supp.  745 ;  Freund  v. 
Importers',  etc..  Bank,  76  N.  Y.  352.  See  Nassau  Bank  v.  Broadway 
Bank,  54  Barb.  236;  First  Nat.  Bank  v.  Leach,  52  N.  Y.  350,  11  Am. 
Rep.  708;  Worth  v.  Case,  42  N.  Y.  362. 

The  effect  of  a  certification  of  a  check  at  the  instance  of  the  payee, 
or  other  holder  thereof,  is  to  create  a  new  contract  between  the  drawee 
and  the  payee,  or  other  holder,  for  the  payment  of  the  amount  thereof, 
and  the  drawer  is  thereby  released  from  liability  thereon.  Meuer  v. 
Phenix  Nat.  Bank,  94  App.  Div.  331,  88  N.  Y.  Supp.  83,  affirmed  183 
N.  Y.  511,  Id  N.  E.  1100;  First  Nat.  Bank  of  Jersey  City  v.  Leach, 
52  N.  Y.  350,  11  Am.  Rep.  708;  Freund  v.  Importers',  etc..  Bank,  76 
N.  Y.  352.  See,  also,  Carnegie  Trust  Co.  v.  First  Nat.  Bank  of  City 
of  N.  Y.,  156  App.  Div.  712,  141  N.  Y.  Supp.  745.  I  am  of  opinion 
that  this  rule  is  logically  and  necessarily  confined  to  cases  in  which 
the  check  is  certified  at  the  instance  of  the  payee,  or  other  holder 
thereof  in  due  course.  Thompson  v.  Bank  of  British'  North  America, 
supra;  Hartford  v.  Greenwich  Bk.,  157  App.  Div.  448,  142  N.  Y. 
Supp.  387.  See,  also,  Morrison  v.  Chapman,  155  App.  Div.  509,  140 
N.  Y.  Supp.  700;  G.  N.  Bank  v.  Bingham,  supra.  The  certification 
of  the  check  in  question  was  not  made  at  the  instance  of  the  payee, 
or  of  any  holder  thereof  in  due  course,  but  at  the  instajice  of  Levick, 
who  had  induced  the  drawing  and  issuance  thereof  by  fraud,  and  he 
was  not  authorized  to  and  did  not  represent  the  payee.  The  act  of 
certification  was  not  binding  on  the  payee.  The  payee  was  in  no  man- 
ner estopped  thereby  from  holding  the  drawer  liable  on  the  contract 
under  which  the  check  was  issued,  if  it  had  ratified  such  contract.  If 
the  payee  had  accepted  the  check  after  it  had  been  certified  at  the  in- 
stance of  Levick,  it  doubtless  would  have  thereby  released  the  drawer 
and  have  accepted  the  liability  of  the  defendant  on  the  certification, 
and  have  become  liable  to  the  drawer  on  the  note  in  consideration  for 
which  the  check  was  drawn  and  delivered  to  Levick;  but  that  was 
not  done.  The  payee  in  no  manner  became  a  party  to  the  transaction, 
for  the  loan  was  neither  authorized  by  it  originally  nor  ratified  by  it. 
It  is  conceded  that  the  indorsement  of  the  check  was  not  made  by  the 
authority  of  the  payee,  and  was  not  binding  upon  it,  and  it  is  quite 
clear  from  the  evidence  that  the  payee  did  not  become  liable  to  the 
plaintiff  on  the  note,  or  on  any  representation  that  it  owned,  or  had 
authority  to  pledge  the  stock  as  collateral  security  therefor. 

The  facts  pleaded  by  the  defendant  with  respect  to  the  certification 
of  the  check  were  formally  stipulated,  and  the  stipulation  was  read  in 
evidence  by  the  plaintiff.  That,  however,  was  not  part  of  the  plain- 
tiff's case  and  should  not  be  deemed  to  preclude  it  from  meeting  the 
facts  with  respect  to  the  certification  by  evidence  of  the  facts  and  cir- 
cumstances under  which  the  check  was  drawn  and  issued,  which  were 
received  over  the  defendant's  objection  and  exception. 

On  the  uncontroverted  evidence  as  thus  presented,  the  case  was,  I 
think,  no  more  favorable  to  defendant  than  if  the  plaintiff  had  pro- 
cured the  certification  and  did  not  thereafter  deliver  the  check  to  the 
payee.    The  allegations  of  the  complaint  with  respect  to  the  issuance 
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of  the  check  should  be  construed  in  the  light  of  the  evidence,  which 
shows  that  the  plaintiff  was  induced  to  draw  and  deliver  the  check  to 
Levick  under  the  false  and  fraudulent  representation  that  he  was  au- 
thorized to  negotiate  the  note  of  the  National  Protective  Association. 
The  point  made  by  the  appellant  relates  to  form  rather  than  to  sub- 
stance. It  is,  in  effect,  conceded  that  the  defendant  was  not  warranted 
in  paying  the  check,  but  it  is  contended  that  it  is  liable  to  the  payee 
and  not  to  the  plaintiff.  It  is  also,  in  effect,  conceded  that,  if  the  plain- 
tiff had  brought  a  suit  in  equity  against  the  defendant  and  the  payee 
of  the  check  for  the  cancellation  of  the  certification,  there  would  be 
no  defense,  but  it  is  contended  that  this  is  an  action  at  law,  and  that, 
in  view  of  the  allegations  of  the  complaint  with  respect  to  the  issu- 
ance of  the  check,  Sie  defendant  may  be  liable  to  the  payee,  and  that 
it  will  not  be  protected  against  such  liability  by  the  judgment  in  this 
action.  The  uncontroverted  evidence  clearly  shows  that  the  payee  of 
the  check  has  no  claim  against  the  defendant  thereon,  for  the  check 
was  in  fact  never  delivered  to  or  accepted  by  it,  but  was  fraudulently 
received  by  Levick  and  negotiated  by  him  without  the  knowledge  or 
consent  of  the  payee  and  without  any  fact  tending  to  show  a  ratifica- 
tion by  the  payee ;  but,  on  the  contrary,  the  uncontroverted  evidence 
shows  a  repudiation  by  the  payee  by  its  denial  of  liability  on  the  note 
in  consideration  for  which  the  check  was  issued;  and,  through  such 
fraudulent  negotiation,  the  check  was  finally  returned  to  the  hands  of 
the  drawer,  in  whose  hands  it  now  is,  and  who  tendered  delivery 
thereof  to  the  defendant,  which,  in  the  circumstances,  should  be 
deemed  a  demand  for  the  cancellation  of  the  certification. 

The  effect  of  the  certification  of  the  check  and  charging  the  amount 
thereof  to  plaintiff's  account  was  to  set  apart  to  the  credit  of  the  check 
the  amount  thereof  (Schlesinger  v.  Kurzrok,  47  Misc.  Rep.  634,  94 
N.  Y.  Supp.  442;  Meuer  v.  Phenix  Nat.  Bank,  94  App.  Div.  331,  88 
N.  Y.  Supp.  83 ;  Willets  v.  Phoenix  Rank,  9  N.  Y.  Super.  Ct.  121 ; 
First  Nat.  Bank  v.  Leach,  52  N.  Y.  350,  11  Am.  Rep.  708) ;  and,  since 
it  has  not  been  lawfully  paid,  it  is  still  in  law  held  by  defendant  sub- 
ject to  the  check  (Bank  of  British  North  America  v.  Merchants'  Nat. 
Bank,  supra) ;  and,  since  the  check  never  had  a  valid  inception,  the 
fund  still  belongs  to  the  plaintiff. 

It  follows,  therefore,  ^at  the  judgment  should  be  affirmed,  with 
costs. 

INGRAHAM,  P.  J.  I  concur  in  the  affirmance  of  this  judgment. 
The  plaintiff  was  induced  to  deliver  to  one  Levick  a  check  drawn  on 
the  defendant  to  the  order  of  the  National  Protective  Association,  a 
Pennsylvania  corporation,  for  $15,000  by  the  false  and  fraudulent  rep- 
resentation that  this  National  Protective  Association  had  applied  to 
die  plaintiff  for  a  loan  and  had  executed  a  note  which  was  signed  on 
behalf  of  the  corporation  by  one  Moyer,  as  trustee,  and  which  Levick 
delivered  to  the  plaintiff  and  received  a  check  payable  to  the  order  of 
the  corporation  for  that  amount.  The  National  Protective  Associa- 
tion had  made  no  application  for  a  loan  and  knew  nothing  about  the 
transaction.    Moyer  had  no  auUiority  to  apply  for  the  loan  or  to  ex- 
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ecute  promissory  notes  for  the  corporation;  and  the  whole  transac- 
tion was  a  fraud  upon  the  plaintiff.  After  Levick  got  this  check,  he 
procured  its  certification  by  the  defendant,  induced  Moyer  to  indorse 
it  on  behalf  of  the  payee,  and  then  Levick  or  his  associates  deposited 
it  with  a  trust  company,  which  collected  it  from  the  defendant  and 
paid  the  proceeds  to  Levick  or  his  associates.  This  note,  purporting 
to  be  signed  on  behalf  of  the  National  Protective  Association,  was 
renewed  by  the  plaintiff,  but,  when  it  was  finally  presented  to  the  Na- 
tional Protective  Association  for  payment,  that  association  repudiated 
the  whole  transaction,  and  plaintiff  then  demanded  of  the  defendant 
the  return  of  the  amount  which  it  had  paid  upon  this  check.  If  this 
check  had  not  been  certified,  there  could  be  no  question  but  that  the 
plaintiff  would  be  entitled  to  recover.  The  only  question  presented 
is  whether  the  certification  of  the  check  under  these  circumstances 
operated  as  an  assignment  of  the  funds  to  the  credit  of  the  drawer 
with  the  bank  and  mafle  the  bank  liable  as  a  principal  debtor  to  the 
one  presenting  the  check  for  payment. 

[1]  Under  section  112  of  the  Negotiable  Instruments  Law,  the  ac- 
ceptor, by  accepting  the  instrument,  engages  that  he  will  pay  it  ac- 
cording to  the  tenor  of  his  acceptance. 

[2]  Section  325  of  the  Negotiable  Instruments  Law  provides  that 
a  check  of  itself  does  not  operate  as  an  assignment  of  any  part  of 
the  funds  to  the  credit  of  the  drawer  with  the  bank,  and  the  bank  is 
not  liable  to  the  holder  unless  and  until  it  accepts  or  certifies  the  check. 
In  Freund  v.  Importers'  &  Traders'  Nat.  Bank,  76  N.  Y.  352,  the 
court,  after  holding  that  Blun  &  Sons  were  the  legal  holders  of  the 
check,  with  such  right  as  that  they  could  enforce  it  against  the  makers, 
held  that  the  certification  of  it  by  the  defendant  at  their  request  had 
all  the  legal  effect  which  the  same  certification  would  have  had  had  it 
been  indorsed  by  the  payees;  that  the  legal  effect  is  the  same  as  if 
the  defendant  had  paid  the  money  upon  it,  with  the  proper  indorsement 
upon  it  of  the  payees ;  that : 

"By  the  certification  of  a  negotiable  check,  properly  negotiated,  the  de- 
positary of  the  fund  checked  upon  becomes  liable  to  the  owner  of  the  certi- 
fied paper,  and  Is  bound  to  have  in  readiness  the  money  to  meet  It,  from  the 
fund  drawn  upon.  When  the  check  Is  not  negotiable,  or  has  not  been  In- 
dorsed, but  has  by  assignment  come  Into  the  hands  of  a  lawful  owner,  who 
has  a  right  to  enforce  it  against  the  maker,  the  effect  Ib  the  same." 

And  this  case  was  followed  in  Meuer  v.  Phenix  Nat.  Bank,  94  App. 
Div.  331,  88  N.  Y.  Supp.  83,  affirmed  183  N.  Y.  511,  76  N.  E.  1100, 
but  was  distinguished  in  G.  N.  Bank  v.  Bingham,  118  N.  Y.  349,  23 
N.  E.  180,  7  L.  R.  A.  595,  16  Am.  St.  Rep.  765,  and  Lynch  v.  First 
Nat.  Bank  of  Jersey  City,  107  N.  Y.  179, 13  N.  E.  775,  1  Am.  St.  Rep. 
803. 

[3]  Undoubtedly,  if  this  check  had  lawfully  come  into  the  hands 
of  the  payee,  and  the  payee  or  any  indorsee  or  transferee  thereof  had 
presented  the  check  to  defendant,  who  had  certified  it,  the  bank  would 
have  become  the  principal  debtor,  the  plaintiff  as  drawer  would  have 
been  discharged,  and  the  defendant  would  have  become  liable  to  the 
legal  holder  of  ^e  check.    But,  from  the  facts  foimd  by  the  referee. 
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the  check  was  never  legally  negotiated  or  delivered,  to  the  payee  by 
the  plaintiif ;  possession  of  the  check  hafl  been  obtained  by  fraud,  not 
by  the  payee,  but  by  the  conspirators  who  had  been  guilty  of  fraud ; 
while  in  Uieir  hands  they  presented  it  to  the  defencknt,  and  it  was 
certified;  then  by  forging  the  indorsement  of  the  payee  they  pro- 
cured payment  of  the  check.  The  certification  was  a  part  of  the 
scheme  by  which  the  conspirators  procured  the  check,  had  it  certified, 
had  the  payee's  name  forged,  and  procured  payment.  This  check  in 
the  hands  of  the  conspirators  was  never  a  valid  negotiable  instrument. 
It  had  its  inception  in  fraud ;  the  certification  was  procured  by  fraud ; 
the  indorsement  was  forged;  and  the  payment  was  obtained  by  a 
fraudulent  scheme  to  defraud  the  plaintiff.  The  plaintiff  was  entitled 
to  repudiate  the  whole  transaction,  and,  the  payee  never  having  in- 
dorsed the  check,  the  defendant  was  not  justified  in  pa}ring  it  and  was 
under  no  obligation  either  to  the  payee  or  to  the  holder  of  the  check 
who  had  secured  no  title  to  it,  and  who  had  no  authority  to  negotiate 
it  or  collect  it  By  the  certification  of  the  check  the  certifying  bank 
became  indebted  to  the  lawful  holder  of  the  check ;  but,  if  there  never 
was  a  lawful  holder  of  the  check  or  a  person  entitled  to  enforce  the 
check  or  collect  the  amount  thereof,  I  do  not  see  that  the  certification 
of  the  check  can  affect  the  liability  of  the  drawer,  nor  is  the  bank 
certifying  it  under  any  obligation  to  pay  it.  It  seems  to  me  clear, 
if  defen^nt  had  refused  to  pay  the  check,  that  neither  the  trust  com- 
pany, in  which  it  had  been  deposited,  nor  any  other  holder,  in  the  ab- 
sence of  an  indorsement  by  the  payee,  could  have  recovered  the 
amount  thereof  from  the  defendant.  That  being  so,  the  defendant 
had  plaintiff's  money  on  deposit,  which  it  had  set  aside  to  pay  this 
check  when  presented,  properly  indorsed  by  the  payee,  and  therefore, 
it  never  having  been  indorsed,  it  never  could  have  been  collected.  The 
defendant  having  in  its  hands  the  plaintiff's  money  set  aside  to  pay 
the  check,  which  had  never  been  n^otiated  by  the  drawer  nor  in- 
dorsed by  the  payee,  the  defendant  could  not  hold  the  money  as  against 
plaintiff's  claim  for  reimbursement. 

For  the  reasons  stated,  I  concur  in  the  affirmance  of  this  judgment. 

CLARKE,  SCOTT,  and  HOTCHKISS,  JJ.,  concur. 

(161  App.  Dlv.  386) 

WOOD  T.  SHERWOOD. 

(Supreme  Court,  Appellate  Dirlslon,  Third  Department    March  13,  1914.) 

1.  BAixa  (i  406*) — Contract — Bbeach. 

ProTision  In  a  contract  of  sale  of  young  apple  trees,  "Any  stock  that  does 
not  prove  to  be  true  to  name  as  labeled  Is  to  be  replaced  free  or  purchase 
price  refunded,"  applies  only  to  Incidental  errors,  and  does  not  bar  re- 
covery of  damages  for  substantial  breach  of  the  contract  as  to  kinds  of 
trees  famished. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {g  1147-1165;  Dec. 
Dig.  {  406.*] 

•For  otkar  ease*  Me  ume  topte  a  (  KVumtn  In  Oee.  A  Am.  Digs.  19V7  to  date,  tc  Rep'r  Indexes 
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2.  Etidence  (g  13*> — Judicial  Notice. 

Judicial  notice  cannot  be  taken  tbat  "Delaware  Beds"  are  not  common 
fruit. 
[Ed.  Note. — For  otber  cases,  see  Evidence,  Cent  Dig.  f  18;   Dec.  Dig. 

i  i3.«] 

3.  Sales  (J  181*) — Bkkach — ^Evidence. 

Evidence,  In  an  action  for  breadi  of  contract  of  sale  of  yonng  apple 
trees,  they  to  be  three  certain  varieties,  held  InsuflBclent  to  show  a  sub- 
stantial breach  thereof,  as  to  varieties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  f|  473-491;  Dec.  Dig. 

Appeal  from  Trial  Term,  Clinton  County. 

Action  by  Mary  Wood,  administratrix  of  Joseph  Wood,  deceased, 
against  Elmer  Sherwood.  From  a  judgment  for  plaintiff,  and  from 
an  order  denying  a  motion  for  new  trial,  made  on  the  minutes,  defend- 
ant appeals.    Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Agnew  &  Agnew,  of  Plattsburgh  (David  H.  Agnew,  of  Platts- 
burgh,  of  counsel),  for  appellant. 

John  B.  Riley,  of  Plattsburgh  (Ernest  C.  Gordon,  of  Plattsburgh, 
of  counsel),  for  respondent. 

WOODWARD,  J.  The  complaint  in  this  action  alleges  that  "with- 
in the  six  years  last  past  plaintiff  ordered  from  defendant,  and  defend- 
ant sold  and' delivered  to  plaintiff,  upwards  of  300  apple  trees,  and 
plaintiff  caused  the  same  to  be  transplanted  on  his  farm  in  the  town 
of  Schuyler  Falls,  and  has  since  expended  much  time  and  money  in 
the  care  and  cultivation  of  the  same ;"  that  "plaintiff  ordered  and  de- 
fendant agreed  to  deliver  to  plaintiff  trees  of  the  varieties  known  as 
Mcintosh  Reds,  Delaware  Reds,  and  Fameuse,  and  represented  the 
trees  so  delivered  to  plaintiff  to  be  trees  of  said  varieties,  and  plaintiff 
relied  upon  such  representations,  paid  the  defendant  the  agreed  price 
therefor,  and  set  out  the  same,  and  has  ever  since  cultivated  and  cared 
for  them,  believing  that  they  were  Mcintosh  Reds,  Delaware  Reds, 
and  Fameuse  trees;"  that  "plaintiff  has  recently  discovered  that  said 
trees  were  not  Fameuse  or  Mcintosh  Reds  or  Delaware  Reds,  but 
were  of  other  varieties  known  as  Ben  Davis  and  others  that  are  un- 
profitable to  cultivate  and  maintain  as  an  orchard  for  Rowing  apples 
for  profit."  The  complaint  .then  alleges  on  information  and  belief 
that  the  usual  crop  of  apples,  "if  said  trees  had  been  Mcintosh  Reds, 
Delaware  Reds,  and  Fameuse,  as  represented  by  defendant,  would 
have  been  worth  when  said  trees  are  full  grown,  each  year,  $300  more 
than  will  be  produced  by  the  kinds  of  trees  delivered  to  the  plaintiff, 
and  that  plaintiff  has  and  will  suffer  loss  and  damage  in  conseguence 
thereof  in  the  sum  of  $600."  The  same  facts  are  realleged  in  two 
other  counts,  upon  different  theories  of  damages,  but  these  are  not  ma- 
terial to  the  determination  of  the  appeal. 

The  defendant,  answering  the  complaint,  "admits  that  during  the 
years  1907,  1908,  and  1909  he  sold  and  delivered  to  the  plaintiff  a  num- 

*For  oUmt  CUM  SM  nm«  tople  A  i  xvuxkr  In  I>«c.  A  Am.  Diss.  1M7  to  tet*.  *  Rtp'r  ladaxw 
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ber  of  apple  trees ;  that  a  part  of  said  trees  were  to  be  and  were  of 
the  varieties  known  as  Mcintosh  Reds,  Delaware  Reds,  and  Fameuse ; 
and  that  the  plaintiff  has  paid  the  defendant  on  account  of  said  trees 
the  sum  of  $33.20,"  and  that  the  defendant  "further  admits  that  a  part 
of  the  trees  ordered  by  the  plaintiff  of  the  defendant  were  to  be  of 
the  varieties  known  as  Mcintosh  Reds,  Delaware  Reds,  and  Fameuse. 
(2)  Further  answering  said  complaint,  the  defendant  denies  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  each  and  every  al- 
legation therein  contained,  not  hereinbefore  specifically  admitted  or 
denied." 

[11  The  defendant  then  sets  up  a  separate  defense,  alleging  that  a 
condition  of  the  contract  under  wnich  the  plaintiff  purchased  was  that 
"any  stock  that  does  not  prove  to  be  true  to  name  as  labeled  is  to  be 
replaced  free  or  purchase  price  refunded,"  and  then  offers  and  pays 
into  court  upon  the  trial  the  amount  of  the  purchase  price,  together 
with  a  svaaa  sufficient  to  pay  the  interest,  and  txien,  "fur^er  answering 
said  complaint,  defendant  denies,  upon  information  and  belief,  each 
and  every  allegation  therein  contained,  not  hereinbefore  admitted." 

We  are  of  the  opinion  that  the  affirmative  defense  pleaded  is  of  no 
value  to  the  defendant,  unless  it  appears  from  the  evidence  that  there 
was  a  substantial  performance  of  the  contract  on  his  part;  the 
clause  permitting  replacements  or  the  refunding  of  the  money  being 
intended  merely  to  provide  for  incidental  errors  in  the  delivery  of  the 
trees  and  not  to  an  entire  failure  to  perform  the  conditions  of  the  con- 
tract. Sanford  v.  Brown  Bros.  Co.,  134  App.  Div.  652,  119  N.  Y. 
Supp.  333. 

[2,  3]  We  come,  then,  to  the  question  of  whether  the  plaintiff  has 
established  the  cause  of  action  alleged,  this  question  being  presented 
by  the  motion  to  dismiss  at  the  close  of  the  evidence  and  by  the  mo- 
tion for  a  new  trial;  both  of  these  motions  having  been  denied,  the 
defendant  taking  exceptions.  It  will  be  recalled  that  the  complaint  al- 
l^^d  the  purchase  from  the  defendant  of  upwards  of  300  trees,  and 
that  it  was  agreed  that  these  trees  should  be  of  the  varieties  known  as 
Mcintosh  Reds,  Delaware  Reds,  and  Fameuse ;  and  the  answer  admit- 
ted that  this  was  the  contract  entered  into  between  the  parties.  The 
complaint  also  alleged  that  the  "plaintiff  has  recently  discovered  that 
said  trees  were  not  Fameuse  or  Mcintosh  Reds  or  Delaware  Reds, 
but  were  of  other  varieties  known  as  Ben  Davis  and  others,"  and  this 
allegation  is  denied,  so  the  plaintiff,  in  order  to  establish  any  cause  of 
action  for  a  breach  of  the  contract  which,  as  we  have  seen  by  its  terms, 
is  one  to  be  satisfied  with  substantial  performance,  must  show  that  a 
substantial  prc^ortion  of  the  trees  delivered  by  the  defendant  were 
not  of  the  varieties  known  as  Mcintosh  Reds,  Delaware  Reds,  and 
Fameuse,  for  it  is  still  necessary  that  judgments  should  be  rendered  in 
conformity  with  the  allegations  and  proofs  of  the  parties ;  secundum 
allegata  et  probata  is  fundamental  in  the  administration  of  justice. 
Wright  V.  Delafield,  25  N.  Y.  266,  268.  The  defendant  admitted  the 
selling  of  the  Fameuse,  the  Delaware  Reds,  and  the  Mcintosh  Reds, 
just  as  alleged  in  the  complaint;  and  the  plaintiff  testified  that  he 
could  not  remember  just  how  many  trees  he  purchased  since  1906. 
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"In  1906,"  he  says,  "I  had  two  ordcs,  37  trees ;  they  were  to  be  Mc- 
intosh Reds  and  Fameuse;  in  1907,  100;  in  1908,  65;  in  1909,  30." 
This  makes  a  total  not  upwards  Qi  300  but  of  232,  and  the  witness  says 
he  has  not  purchased  any  since  1909,  and  he  says,  "I  purchased  Fa- 
meuse and  Mcintosh  Reds  from  him ;"  but  he  alleged  in  his  complaint 
that  he  purchased  Delaware  Reds,  and  this  fact  was  admitted,  and  the 
only  trees  which  he  specifically  says  were  to  be  Mcintosh  Reds  and 
Fameuse  were  the  37  trees  purchased  in  1906,  so  we  must  assume  that 
the  other  195  were  either  to  be  Delaware  Reds  or  of  the  other  two 
varieties  alleged  in  the  complaint ;  and  the  record  will  be  searched  in 
vain  for  any  evidence  that  all  of  the  trees  in  this  orchard,  with  the 
exception  of  one  Ben  Davis  tree,  were  not  comprised  within  these 
three  varieties,  for  this  court  can  hardly  take  judicial  notice  that  Dela- 
ware Reds  are  not  common  fruit,  if  it  can  be  said  that  there  is  any 
real  evidence  that  any  part  of  the  trees  were  in  fact  common  fruit 
No  one  of  the  witnesses  claimed  to  be  able  to  distinguish  between  the 
kind  of  trees  before  they  bore  fruit,  and  the  plaintiff  testified : 

"I  could  not  tell  how  many  of  these  trees  have  borne  fruit  because  I  bare 
not  counted  them.    As  near  as  I  can  tell,  near  enough,  26." 

This  was  certainly  indefinite  enough,  although  it  might  have  been 
"near  enough"  to  suit  the  plaintiff's  purposes;  and  he  then  tells  us 
that: 

"One  variety  la  Ben  Davis;  the  rest  I  cannot  tell  you.  I  know  the  Mcln- 
tosh  Reds  and  Fameuse.    There  are  none  of  them," 

— referring,  we  suppose,  to  the  trees  which  have  borne  fruit,  for  it  im- 
mediately follows  his  guess  of  25  bearing  trees  in  the  record,  and  then 
he  adds : 

"I  did  not  buy  any  Ben  Davis;  they  are  not  worth  while  cultivating  and 
growing." 

There  is  a  suggestion  in  the  evidence,  but  not  very  direct,  that  there 
was  one  Ben  Davis  apple  tree  upon  the  plaintiff's  premises ;  certainly 
there  is  no  evidence  which  would  warrant  any  one  in  concluding  that 
there  were  any  more.  One  witness,  it  is  true,  testifies  that  he  visited 
the  orchard  in  question,  and  that  there  "are  no  Fameuse  or  Mcintosh 
Reds  among  those  trees";  but  he  admitted  immediately  afterwards 
that  he  could  not  distinguish  "the  Mcintosh  Reds  from  Fameuse  or 
common  fruit  by  going  dirough  his  orchard,"  but  said  that  he  formed 
his  judgment  from  the  fruit  which  he  picked  up  under  the  trees,  and 
that: 

"There  was  one  tree  we  got  Ben  Davis  from.  The  rest  of  them  I  don't  know 
what  variety  they  are.    They  are  good  for  nothing,  common  fruit." 

But  all  of  this  must  be  referred  to  the  25  trees  more  or  less  out  of 
the  orchard  which  had  borne  fruit,  and  there  is  not  a  particle  of  evi- 
dence that  the  so-called  common  fruit  is  not  the  Delaware  Reds  al- 
leged in  the  complaint,  with  the  exception  that  the  plaintiff  testified  that 
there  is  "one  other  tree  in  the  young  orchard  than  those  purchased 
from  Sherwood,  an  early  apple  tree,  an  old  tree ;"  and  there  is  nothing 
to  show  that  the  witness  Weaver,  who  was  clearly  testifying  as  the 
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wise  farmer  of  the  neighborhood  rather  than  from  any  definite  knowl- 
edge of  the  facts,  did  not  pick  up  some  of  his  sample  apples  from 
under  this  very  tree. 

The  fact,  if  it  is  a  fact,  that  out  of  the  25  more  or  less  bearing  trees 
there  were  no  Fameuse  or  Mcintosh  Reds,  and  that  there  was  one 
Ben  Davis,  the  others  not  being  known  to  the  witness,  does  not  estab- 
lish a  breach  of  the  contract  alleged  by  the  plaintiff,  for  it  fails  entirely 
to  negative  the  presumption  that  substantially  all  of  the  other  trees 
were  Delaware  Reds.  The  only  positive  evidence  of  the  purchase  of 
Faraeuse  and  Mcintosh  Reds  is  given  by  the  plaintiff,  who  says  that 
he  purchased  37  trees  in  1906,  and  that  these  were  to  be  of  those  va- 
rieties, and,  if  none  of  these  were  found  among  the  25  bearing  trees, 
it  would  not  establish  that  there  were  not  the  required  number  in'  the 
orchard,  especially  where  it  does  not  appear  that  the  bearing  trees  were 
the  ones  which  were  labeled  as  belonging  to  these  varieties.  Conced- 
edly  there  were  to  be  Delaware  Reds  among  the  trees  sold  and  deliv- 
ered to  the  plaintiff ;  the  complaint  alleges  this ;  and  the  allegation  is 
specifically  admitted  by  the  defendant,  so  that  this  fact  is  established 
beyond  controversy;  and,  tmtil  the  plaintiff  has  established  that  the 
orchard  is  not  made  up  substantially  of  the  three  varieties  which  he 
says  he  purchased  from  the  defendant,  he  has  failed  to  make  out  the 
breach  of  the  contract  which  he  has  alleged,  and  he  has  no  right  to  any 
damages.  The  presumption  must  be  that  the  defendant  has  delivered 
the  goods  contracted  to  be  delivered,  and  evidence  that  out  of  a  group 
of  25  trees,  in  an  orchard  of  several  hundred,  there  are  no  trees  of 
two  of  the  varieties  is  not  meeting  the  burden  of  proof;  is  not  fur- 
nishing any  proof  whatever  of  a  violation  of  the  contract. 

The  court  disapproves  of  the  findings  of  fact  that  the  defendant  fail- 
ed to  perform  the  contract,  and  that  the  plainti|F  suffered  damage. 

The  judgment  and  order  appealed  from  should  be  reversed,  with 
costs.   All  concur. 


MYEB  T.  IDIiEWOOD  ASS'N. 
(Supreme  Court,  Equity  Term,  Erie  County.    January,  1914.) 
L  Ybitdob  and  Pttbohabeb  (j  228*) — Nonci  ot  Egurrr — Eitect. 

A  grantee  with  notice  of  the  claim  of  one  owning  and  occupying  a  gore 
of  land  between  the  boundary  marked  by  a  fence  and  the  line  de8crll>ed 
by  his  deed  must  be  deemed  to  have  taken  title  subject  to  the  rights  and 
equities  of  such  owner. 

[Ed.  Mote. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  U 
49&-501;    Dec  Dig.  i  228.*] 

2.  Bcn>BMATioN  OF  Irstbuments  (f  13*) — Mistake — Deed. 

A  deed  Intended  to  convey  premises  bounded  by  a  blazed  and  monu- 
mented  line,  but  which  by  mutual  mistake  described  such  line  as  within 
and  wholly  on  the  grantee's  land,  should  be  reformed  so  as  to  express  and 
carry  out  the  true  agreement  and  intention  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent  Dig. 
a  42-60;   Dec.  Dig.  {  13.*] 

3,  RErosKAnoR  OF  Instbuuerts  (I  18*) — Mistake — EquixABUc  Relief. 

Where  parties,  intending  to  reduce  a  parol  agreement  to  writing,  make 
a  contract  dltTerent  from  that  intended,  because  of  a  misunderstanding  of 
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the  terms  need,  equity  will  relieve  by  reforming  the  instniment  and  com- 
pelling them  to  perform  the  agreement  as  they  made  it;  and  it  is  Imma- 
terial whether  snch  mistake  Is  called  a  mistake  of  law  or  of  fact 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent  Dig. 
88  72,  73;  Dec.  Dig.  f  18,*] 

4.   BOUNDABIES    (I    49*) — PBAOTICAL    liOCATION — EFFECT. 

Practical  location  of  a  boundary  line  with  a  continued  and  undisturbed 
occupation  thereto  by  the  grantee  for  more  than  20  years  is  condusire  on 
the  parties  and  their  successors  in  titte,  even  though  the  boundary  line  so 
located  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Cent  Dig.  88  243-248;  Dec 
Dig.  8  49.*] 

Action  to  quiet  title  and  for  reformation  of  a  deed  by  Gertrude  W. 
Myer  against  the  Idlewood  Association.    Findings  for  plaintiff. 

Charles  P.  Norton,  of  Buffalo,  for  plaintiff. 
George  Clinton,  of  Buffalo,  for  defendant 

WHEELER,  J.  This  action,  in  substance,  is  one  to  quiet  title  to  a 
parcel  of  land  in  dispute  between  the  parties  to  this  action.  The  es- 
sential and  controlling  facts  are  unquestioned. 

The  evidence  shows  that  prior  to  January,  1867,  one  Marion  Stewart 
was  the  owner  of  a  farm  on  the  shore  of  Lake  Erie,  in  the  town  of 
Hamburg,  N.  Y.,  commonly  known  as  the  "Morsman  Farm."  Gen. 
Albert  J.  Myer  entered  into  negotiations  with  her  for  the  purchase  of 
the  northerly  jwrt  of  this  farm,  consisting  of  about  15  acres  of  land. 
These  negotiations  appear  to  have  been  conducted  principally,  if  not 
wholly,  through  Mrs.  Stewart's  husband,  Elliott  Stewart.  Stewart 
and  Gen.  Myer  met  on  the  farm  in  company  with  one  Peter  Barker  a 
local  surveyor,  and  proceeded  to  fix  the  division  line  between  the  prop- 
erty to  be  purchased  by  Myer  and  that  retained  by  Mrs.  Stewart.  Aft- 
er running  two  lines,  both  of  which,  for  reasons  stated,  were  unsatis- 
factory to  the  parties,  a  third  line  was  run  by  the  surveyor  midway 
between  the  two,  which  was  assented  to  by  both  Myer  and  Stewart. 
The  course  of  this  line  as  thus  agreed  upon  ran  from  an  established 
point  to  the  shore  of  the  lake,  and  was  marked  by  blazes  made  upon 
trees  standing  upon  the  line  thus  agreed  upon.  The  surveyor  was  then 
instructed  to  prepare  a  written  description  of  the  property  for  inser- 
tion in  the  deed  to  be  given.  Barker  prepared  a  description,  and  it 
was  given  to  the  attorney,  who  incorporated  it  into  the  deed  subse- 
quently executed  by  Mrs.  Stewart  to  Myer.  This  deed  bears  date 
January  9,  1867.  In  this  description  the  division  line  between  the  two 
properties  is  given  as  running  from  a  certain  corner  north  55  degrees 
and  40  minutes  west,  to  the  shore  of  Lake  Erie. 

This  course,  as  matter  of  fact,  was  wrong,  as  it  did  not  correspond 
with  the  blazed  line  agreed  upon  by  the  parties.  If  the  course  written 
in  the  deed  were  followed,  it  would  diverge  to  the  north  from  the 
blazed  line,  varying  in  the  degree  of  divergence  according  as  to  wheth- 
er the  line  was  run  with  reference  to  the  true  or  magnetic  meridian. 
In  any  event,  between  the  agreed  blazed  line  and  the  line  given  by  the 
course  written  in  the  description  in  the  deed  there  is  a  gore  of  land 
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over  which  this  litigation  arises.  Each  party  to  this  action  claims  to  be 
the  owner  of  this  gore.  The  plaintiff  contends  that  as  successor  to  the 
title  of  her  father.  Gen.  Myer,  the  true  division  line  between  her  prop- 
erty and  that  of  the  defendant  is  the  blazed  line  originally  agreed  on 
by  her  father  and  Stewart.  The  defendant,  on  the  other  hand,  con- 
tends that  the  description  in  the  deed  must  prevail,  and  that  it  is  en- 
titled to  take  up  to  the  record  line  of  the  deed. 

As  against  the  course  given  in  the  deed,  the  plaintiff  contends  that 
it  was  inserted  by  the  mutual  mistake  of  the  parties,  and  that  she  is 
entitled  to  have  the  deed  reformed  so  as  to  express  the  real  agreement 
and  intent  of  the  parties  to  it,  and,  also,  that  there  having  been  a  prac- 
tical location  of  the  division  line,  acquiesced  in  for  more  than  20  years, 
the  line  so  established  cannot  now  be  questioned  by  this  defendant. 

A  statement  of  these  respective  contentions  of  the  parties  necessitates 
the  recital  of  certain  other  facts-  established  by  the  evidence,  and  over 
which  there  appears  to  be  no  substantial  dispute. 

After  the  deed  from  Mrs.  Stewart  to  Gen.  Myer  -was  given,  and  in 
June,  1873,  Gen.  Myer  and  Mrs.  Stewart  built  a  division  fence  be- 
tween their  properties ;  each  sharing  in  the  expense  of  the  construc- 
tion. This  fence  was  built  on  the  blazed  line  above  referred  to.  The 
fence  stood  on  this  line  for  many  years.  It  was  there  in  1883,  when 
the  Stewarts  conveyed  the  remainder  of  the  Morsman  farm  to  the 
Idlewood  Association.  In  time  the  posts  rotted,  and  the  original  fence 
was  replaced  by  a  wire  fence  along  the  same  line.  These  fences  re- 
mained in  this  condition  until  a  few  years  prior  to  the  commencement 
of  this  action.  The  land  north  of  this  fence  was  for  years  used  for 
pasturage  by  Gen.  Myer  and  tenants  under  him. 

I  am  unable  to  discover  in  the  evidence  given  on  the  trial  anything 
tending  to  show  that  the  Stewarts  or  the  Idlewood  Association  ever 
claimed  or  gave  notice  to  Gen.  Myer  or  to  his  successors  in  interest, 
until  within  a  short  time  before  the  commencement  of  this  action,  that 
these  fences  were  not  on  the  division  line,  between  their  respective 
properties.  In  time,  it  is  true,  the  fence  became  dilapidated,  and  por- 
tions of  it  fell  to  the  ground ;  but  that  did  not  change  the  general  sit- 
uation. The  defendant's  counsel  lays  stress  upon  the  fact  that,  after 
the  Idlewood  Association  acquired  its  property  by  purchase  from  the 
Stewarts,  members  of  the  association  owning  cottages  on  its  grounds 
broke  down  the  wire  fence  near  the  banks  of  Eighteen  Mile  creek,  and 
were  accustomed  to  pass  through  onto  the  Myer  property.  This  pas- 
sage through  the  fence  does  not  appear,  however,  to  have  been  forced 
under  any  claim  that  the  fence  was  not  properly  placed,  but  simply  to 
enable  persons  wishing  to  stroll  along  the  creek  for  their  pleasure  to  do 
so,  and  this  concededly  on  the  Myer  property. 

On  the  other  hand,  it  appears  that  the  general  dining  hall  of  the 
association  was  built  near  this  division  fence.  It  was  destroyed  by 
fire  on  two  occasions.  The  fire  so  damaged  certain  trees  just  north  of 
the  fence  that  they  were  likely  to  fall,  and  the  association  asked  per- 
mission of  the  Myers  to  go  upon  the  property  and  cut  them  down. 
The  permission  was  given,  and  the  trees  removed.  This  action  on  the 
part  of  the  association  was  a  recognition  of  the  rights  and  title  of  the 
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Myers,  and  quite  inconsistent  with  the  claim  now  made  that  the  mere 
breaking  through  of  the  wire  fence  under  the  circumstances  was  done 
by  virtue  of  any  claim  of  strict  right  to  do  so. 

As  has  been  previously  stated  in  this  opinion,  the  Stewarts,  in  the 
year  1883,  sold  and  conveyed  the  remainder  of  the  Morsman  farm,  not 
previously  sold  to  Gen.  Myer,  to  the  Idlewood  Association.  To  be 
more  accurate,  the  Stewarts  conveyed  to  A.  J.  Riegel,  who  in  turn, 
and  three  days  thereafter,  conveyed  to  the  association.  Hi^el,  how- 
ever, in  purchasing  Ae  property,  in  fact  acted  for  the  association,  and 
was  its  president.  In  the  deed  of  conveyance  from  the  Stewarts,  the 
property  conveyed  was  bounded  "on  the  north  by  land  owned  by  the 
late  A.  J.  Myer."  At  the  time  of  making  this  conveyance,  Ri^el  and 
his  associates  were  informed  by  the  Stewarts  that  they  only  owned  up 
to  the  division  fence  in  question.  In  addition  to  the  statement  so  made 
to  the  purchasers,  there  existed  the  *£ ence  in  question,  and  the  open 
and  notorious  occupation  of  the  land  north  of  it  by  the  Myer  family. 
So  that  the  defendant  had  not  only  constructive  but  actual  notice  that 
the  Myer  family  claimed  to  own  down  to  the  fence  in  question. 

[1]  The  association  therefore  is  in  no  position  to  c<Mitend  that  it 
took  its  deed  in  ignorance  of  the  claims  of  those  holding  and  occupy- 
ing under  the  deed  to  Gen.  Myer.  It  had  ample  and  full  notice,  and 
must  be  deemed  to  have  taken  such  title  as  it  acquired  subject  to  the 
rights  and  equities  of  the  plaintiff  and  her  predecessors  in  title.  The 
plaintiff  has  succeeded  to  all  the  title  and  rights  her  father  had,  under 
a  partition  of  his  estate,  and  the  defendant,  having  asserted  owner- 
ship to  the  gore  of  land  in  question,  brings  this  action  to  quiet  her  title 
to  the  same,  and  in  connection  therewith  to  reform  the  erroneous  de- 
scription contained  in  the  deed  from  the  Stewarts  to  her  father.  Gen.  • 
Albert  J.  Myer. 

Inasmuch  as  the  Idlewood  Association  has  succeeded  to  all  the  rights 
of  the  Stewarts  and  as  no  one  appears  to  be  in  any  way  interested  in 
the  property  except  the  parties  to  this  action,  we  see  no  reason  why 
this  court  should  not  render  such  a  decision  and  judgment  as  the  cir- 
cumstances and  equities  of  the  case  justify. 

[2]  We  are  of  the  opinion  the  plaintiff  is  entitled  to  the  relief  de- 
manded. We  can  reach  no  conclusion  other  than  that  the  description 
drawn  by  the  surveyor.  Barker,  and  copied  into  the  deed  to  Gen.  Myer, 
was  an  erroneous  description;  that  it  did  not  properly  describe  the 
land  intended  to  be  sold  and  conveyed ;  that  when  said  deed  was  ex- 
ecuted the  parties  to  it  supposed  and  believed  that  it  conveyed  the 
premises  in  question  bounded  on  the  south  by  the  blazed  and  monu- 
mented  line  above  referred  to;  that  the  mistake  was  mutual  on  the 
part  of  the  grantors  and  grantee  therein;  and  that,  as  between  the 
parties  thereto  and  those  claiming  under  and  through  them,  the  deed 
should  be  reformed  so  as  to  express  and  carry  out  the  true  agreement 
and  intent  of  the  parties. 

[3]  It  is  a  well-recognized  rule  of  law  and  equity  that  where  par- 
ties intending  to  reduce  a  parol  agreement  to  writing,  because  they 
are  ignorant  of  the  force  of  language  and  misunderstand  the  meaning 
of  the  terms  used,  make  a  contract  different  f r<Hn  that  designed,  equity 
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will  grant  relief  by  reforming  the  instrument  and  compelling  the  par> 
ties  to  perform  the  agreement  as  they  made  it,  and  it  matters  not 
whether  such  mistake  be  called  one  of  law  or  of  fact.  Pitcher  v.  Hen- 
nessey. 48  N.  Y.  415 ;  Bush  v.  Hicks,  60  N.  Y.  298 ;  Bacot  v.  Fessen- 
den,  139  App.  Div.  647,  124  N.  Y.  Supp.  370;  Le  Gendre  v.  Scottish 
U.  &  N.  Ins.  Co.,  95  App,  Div.  565,  88  N.  Y.  Supp.  1012. 

[4]  There  is  still  another  principle  of  law  which  entitles  the  plain- 
tiff to  relief  in  the  nature  of  a  decree  quieting  the  title  to  the  strip  of 
land  in  dispute.  It  is  the  doctrine  touching  the  effect  of  the  practical 
location  of  a  boundary  line.  The  evidence  fully  justifies  the  finding 
that  the  parties  to  the  deed  from  Stewart  to  Myer  established  and 
agreed  upon  the  division  line,  and  that  there  had  been  a  continuous 
and  undisturbed  occupation  by  the  grantee  and  his  successors  in  title 
up  to  that  time  for  more  than  20  years.  Under  such  circumstances, 
the  division  line  thus  located  and  marked,  even  if  erroneous,  is  con- 
clusive on  the  parties  and  their  successors  in  title.  Herse  v.  Mazza, 
100  App.  Div.  59,  91  N.  Y.  Supp.  778;  Reed  v.  Farr,  35  N.  Y.  113; 
Baldwin  v.  Brown,  16  N.  Y.  359 ;  Goodhue  v.  Cameron,  142  App.  Div. 
478,  127  N.  Y.  Supp.  120;  Taub  v.  Spector,  124  App.  Div.  158,  108 
N.  Y.  Supp.  723;  Smith  v.  Faulkner,  48  Hun,  188. 

Let  findings  be  drawn  in  accordance  with  these  views. 

So  ordered. 


aei  App.  Div.  206) 

In  re  FARLEY,  State  Cioin'r  of  Exdae. 

(Supreme  Conrt,  Appellate  DItIbIod,  First  Department    March  6,  1914.) 

1.  ISTOXICATINQ   LiQUOBS   d    106*) — LiQUOB   TAX  CEBTITICATK — CaNCIXLAIION 

— Gbohnps. 

Liquor  Tax  Law  (Consol.  Laws,  c.  34)  §  30,  subd.  "e,"  provides  that  it 
shall  not  be  lawful  for  any  person  to  permit  the  premises  on  which  the 
traffic  is  conducted  to  become  disorderly,  or  suffer,  permit,  or  have  any 
opening  or  means  of  entrance  or  passageway  for  persons  between  the  room 
or  place  where  the  traffic  Is  carried  on,  and  any  other  room  or  place  which 
any  person  whosoever  suffers  or  permits  to  become  disorderly,  or  carry 
on  or  permit  to  be  carried  on  or  to  be  interested  in  any  traffic,  businees, 
or  occupation  which  is  in  violation  of  law.  Held  that,  where  respondent 
conducted  a  barroom  under  a  liquor  tax  certificate,  and  there  was  a  hall- 
way and  staircase  giving  direct  communication  from  the  barroom  to  ho- 
tel rooms  used  for  immoral  purposes,  hia  certificate  was  subject  to  can- 
cellation, without  reference  to  whether  respondent  was  Interested  in  the 
conduct  of  the  hotel  or  rooms. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Uquors,  Cent  Dig.  {{  113, 
118;   Dec.  Dig.  |  106.*] 

2.  Irtoxicatinq  Liqitobs  (f  108*) — Liquob  Tax  Ckbtifioatb — Canceixation 

PBOCEEDINGS EXPIBATION    OF   CEBTIFICATI. 

In  proceedings  to  cancel  a  liquor  tax  certificate  because  respondent  had 
sold  liquor  on  Sunday  contrary  to  law,  it  was  error  for  the  court  to  refuse 
to  try  such  issue  because  the  certificate  would  expire  by  limitations  on  the 
day  succeeding  that  on  which  the  trial  was  had,  since,  where  the  right 
to  cancellation  exists  at  the  date  of  the  institution  of  the  proceedings, 
it  is  not  impaired  by  tlie  subsequent  expiration  of  the  license. 

[Ed.  Mote. — ^For  otbet  cases,  see  Intoxicating  liquors.  Cent  Dig.  H  11&< 
118;   Dec.  Dig.  f  108.*] 
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Appeal  from  Special  Term,  New  York  County. 

Petition  by  William  W.  Farley,  as  State  Commissioner  of  Excise, 
for  the  revocation  and  cancellation  of  liquor  tax  certificate  No.  4857, 
issued  to  Alexander  Spier.  From  an  order  denying  the  relief  prayed, 
petitioner  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Charles  R.  O'Connor,  of  Hobart,  for  appellant. 
Maurice  Meyer,  of  New  York  City,  for  respondent 

SCOTT,  J.  On  September  27,  1912,  the  respondent,  Alexander, 
Spier,  applied  for  a  liquor  tax  certificate  to  cover  the  year  begin- 
ning October  1st.  In  his  application  he  stated  that  liquors  were  to 
be  sold  at  Nos.  2025,  2027,  and  2029  Lexington  avenue,  borough  of 
Manhattan,  in  "front  room ;  ground  floor ;  south  2029,  side  or  end  of 
building."  He  also  stated  diat  he  intended  to  carry  on  a  hotel  in  the 
premises,  and  that  said  premises  had  been  continuously  operated  as  a 
hotel  since  1889. 

The  evidence  showed  in  the  most  conclusive  manner  that  the  hotel 
portion  of  the  building  (that  is,  the  portion  above  respondent's  liquor 
saloon)  was  conducted  as  a  disorderly  house  and  an  immoral  resort. 
The  respondent  strives  to  shield  himself  behind  the  plea  that  it  is  not 
shown  that  he  had  anything  to  do  with  the  hotel  portion  of  the  busi- 
ness which  it  is  conceded  was  conducted  by  the  Baltic  Hotel  Company. 
This  plea  is  the  only  one  upon  which  respondent  seeks  to  sustain  the 
order  appealed  from,  and  is  presumably  the  one  upon  which  the  Spe- 
cial Term  acted,  since  no  other  defense  to  the  prayer  of  the  petition 
is  apparent  upon  the  record.  If  such  a  plea  is  to  succeed,  an  easy  way 
will  be  opened  to  evade  the  provisions  of  the  Liquor  Tax  Law.  For- 
tunately it  need  not. 

[  1  ]  Section  30,  subd.  "e,"  of  the  Liquor  Tax  Law,  provides  as  fol- 
lows : 

"It  shall  not  be  lawful  for  any  person  •  ♦  •  to  eufCer,  or  permit  snch 
premises  to  become  disorderly,  or  to  suffer,  permit  or  have  any  opening  or 
means  of  entrance  or  passageway  for  persons  or  things  between  the  room  or 
place  where  the  traffic  *  •  •  is  carried  on  and  any  other  room  or  place 
which  any  jwrson  whosoever  suffers  or  permits  to  become  disorderly,  or  to 
carry  on  or  to  permit  to  be  carried  on  or  to  be  interested  In  any  tra£Bc,  busi- 
ness or  occupation,  the  carrying  on  of  which  is  in  violation  of  law." 

It  appeared  without  contradiction  that  there  was  direct  communica- 
tion between  respondent's  barroom  and  the  hallway  and  staircase  lead- 
ing to  the  hotel  rooms  which  were  used  for  disorderly  purposes.  'This 
of  itself  was  sufficient  to  justify  the  revocation  of  the  liquor  tax  certif- 
icate. This  has  already  been  held  by  the  Appellate  Division  in  the 
Third  Department.  In  re  Farley,  151  App.  Div.  291,  136  N.  Y.  Supp. 
115.  Indeed,  the  violation  of  the  statute  in  this  regard  is  plain.  Fur- 
thermore we  are  of  the  opinion  that  the  mere  concession  that  the  hotel 
portion  of  the  premises  was  conducted  by  the  Baltic  Hotel  Company 
was  not  sufficient,  without  other  proof,  to  rebut  the  presumption  that 
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the  respondent  "permitted  and  suffered"  the  premises  to  become  dis- 
orderly in  the  face  of  his  declaration  that  he  proposed  to  carry  on  the 
hotel,  and  of  the  close  connection  between  the  hotel  and  the  barroom. 

[2]  The  petition  also  alleged,  as  a  reason  why  the  liquor  tax  certifi- 
cate should  be  revoked,  that  the  respondent  had  sold  liquor  on  Sunday 
contrary  to  law,  and  the  petitioner  was  prepared  and  oflEered  to  prove 
this  allegation. 

The  trial  took  place  on  September  30,  1913,  and  the  court  refused  to 
try  the  issue  as  to  unlawful  selling  because  it  would  be  a  waste  of  time, 
since  the  certificate  would  expire  on  the  next  day.  This  was  error. 
It  has  been  uniformly  held  that  the  expiration  of  the  certificate  or  its 
surrender  for  rebate  is  not  a  bar  to  a  proceeding  for  cancellation. 
The  right  to  cancellation  where  the  evidence  warrants  it  exists  at  the 
•date  of  the  institution  of  the  proceeding  and  is  not  impaired  by  the 
subsequent  expiration  of  the  license.  The  issue  had  been  made  by  the 
petition  and  the  answer,  and  the  petitioner  was  entitled  to  have  it  tried 
and  determined. 

For  these  reasons,  the  order  appealed  from  must  be  reversed,  and  a 
new  trial  granted,  with  $10  costs  and  disbursements  to  the  petitioner 
appellant    All  concur. 


HANER  T.  VILIiAGB  OP  OWEGO. 
(Supreme  Gonrt,  Trial  Term,  Tioga  County.    March  18,  1914.) 

1.  N«w  Tbiai.  (I  66*)— Findings  or  Juby. 

Where  notice  of  Injury  on  a  sidewalk  was  not  served'  on  the  munici- 
pality within  the  time  required  by  Its  charter,  but  plaintiff  on  the  trial 
gave  evidence  of  mental  and  physical  condition  to  relieve  her  of  the  de- 
fault, the  jury's  finding  In  her  favor  will  not  be  disturbed  on  motion  for 
new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  {{  132-134;  Dec. 
Dig.  i  68.»] 

2.  MUNICIPAI.  COBFOBATIONS  (J  812*) — MOTIOK  OF  iNJtIBT — VKBIFICATION. 

The  Owego  Village  Charter,  g  S2,  provides  that  the  village  shall  not  be 
liable  for  Injuries  on  sidewalks,  unless  written  notice  of  the  injury  Is 
given  the  board  of  trustees.  The  Village  Law  (Consol.  Laws,  c.  64)  §  341, 
requires  a  written  verified  statement  of  the  nature  of  the  claim,  and  sec- 
tion 380  provides  that  a  village  incorporated  under  a  special  law  shall  be 
subject  to  the  provisions  of  the  general  village  law,  which  are  not  Incon- 
sistent with  such  special  law.  Held  that  the  general  village  law  not  be- 
ing Inconsistent  with  the  Owego  village  charter  as  to  the  verification  of 
the  notice  of  injuries,  a  verified  notice  of  injury  was  not  required  to  be 
given  to  the  village  trustees. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  g| 
1696-1707;   Dea  Dig.  {  812.»] 

Action  by  Hattic  M.  Haner  against  the  Village  of  Owego.    Judg- 
ment for  plaintiflF,  and  a  motion  for  new  trial  by  defendant  denied. 

Wallis  &  Clifford,  of  Ow^o,  for  plaintiff. 
B.  W.  Loring,  of  Owego,  for  defendant 

KILEY,  J.    In  this  action  the  plaintiff  charged  the  defendant  with 
negligence  in  not  properly  caring  for  and  maintaining  its  sidewalks, 
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and  that  by  reason  thereof  she  fell  upon  the  sidewalk  of  defendant  and 
received  the  injuries,  for  which  she  recovered  a  judgment  of  $1,000 
in  said  action.  Trial  of  the  issues  was  had  at  an  adjourned  term  of 
the  court  commencing  December  9,  1913.  The  defendant,  on  the  trial, 
interposed  an  objection  to  the  sufficiency  of  the  notice  of  injury,  urg- 
ing particularly  two  grounds,  viz.:  That  the  notice  was  not  served 
within  the  time  prescribed  by  the  charter  of  the  defendant,  and  that 
said  notice  was  not  verified. 

[1]  The  plaintiflf  did  not  serve  her  notice  within  time  limited  by 
defendant's  charter,  but  upon  the  trial  gave  evidence  of  mental  and 
physical  condition,  which  she  claimed  relieved  her  of  such  default, 
and  which  evidence  was  submitted  to  the  jury,  and  the  question  re- 
solved in  her  favor.  I  see  no  reason  why  the  ruling  at  the  time  of 
the  trial  should  be  disturbed.  The  verdict  found  by  the  jury  was  in 
all  respects  a  proper  one  and  must  stand  so  far  as  this  motion  for  a 
new  trial  is  concerned,  unless  the  second  objection  above  referred  to 
prevails.  The  charter  of  the  defendant,  so  far  as  applicable  to  this 
inquiry,  reads  as  follows: 

Village  Charter. 

Section  52: 

"The  trustees  shall  have  the  power  to  cause  to  be  Immediately  repaired  or 
rebuilt  any  sidewalk,  In  front  of  or  adjoining  any  premises  in  said  village,  or 
to  cause  new  walks  to  be  built,  and  to  determine  and  prescribe  the  manner 
of  doing  the  same,  and  the  materials  to  be  used  therein,  and  the  quality  or 
kind  of  such  materials ;  and  the  provisions  of  section  161  and  168  of  the  Vil- 
lage Law  not  inconsistent  with  the  provisions  of  this  act,  shall  be  and  they  are 
hereby  made  applicable  to  the  construction  and  repair  of  crosswalks  and  side- 
walks and  keeping  the  sidewalks  and  streets  cleaned  of  weeds,  lee,  snow  and 
other  accumulations  thereon  and  the  assessment  and  collection  of  the  expenses 
thereof.  Such  Tillage  shall  not  be  liable  in  damages  to  any  person  on  ac- 
count of  Injuries  received,  by  reason,  or  on  account  of,  any  defective  condi- 
tion of  any  sidewalk  in  said  village  unless  written  notice  of  such  injury  shall 
be  given  to  the  said  board  of  trustees  within  ten  days  after  such  injury  shall 
have  been  caused." 

The  provisions  of  the  General  Village  Law,  which  are  urged  by  the 
defendant  as  governing  the  construction  of  the  above  section  of  its 
charter,"  read  as  follows : 

Village  Law. 

Section  341 : 

"No  action  shall  be  maintained  against  the  village  for  damages  for  a  per- 
sonal injury  or  an  injury  to  property  alleged  to  have  been  sustained  by  rea- 
son of  the  negligence  of  the  village  or  of  any  officer,  agent  or  employe  thereof 
unless  the  same  shall  be  commenced  within  one  year  after  the  cause  of  action 
therefor  shall  have  accrued  nor  unless  a  written  verified  statement  of  the 
nature  of  the  claim  and  of  the  time  and  place  at  which  such  injury  is  alleged 
to  have  been  received  shall  have  been  filed  with  the  village  clerk  within  sixty 
days  after  the  cause  of  action  shall  have  accrued.  An  action  on  sudi  a  claim 
shall  not  be  commenced  until  the  expiration  of  thirty  days  after  It  is  pre- 
sented." 

Section  380: 

"A  village  incorporated  under  and  subject  to  a  special  law,  and  each  of- 
ficer thereof/  possesses  all  the  powers  and  Is  subject  to  all  the  liabilities  and 
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responsibllitiea  conferred  or  imposed  upon  a  ylllage  incorporated  under  this 
chapter,  or  upon  an  officer  thereof,  not  inconsistent  with  such  special  law." 

[2]  The  defendant  is  operating  under  a  special  charter.  As  here- 
tofore intimated,  the  only  question  not  definitely  passed  upon  during 
the  trial  was  the  one  of  failure  to  verify  the  notice  served  upon  de- 
fendant by  plaintiff.  It  was  not  verified.  Defendant's  counsel  has 
called  my  attention  to  many  cases  where  a  similar  question  has  been 
considered,  and  urges  that  they  are  controlling  here.  The  defendant 
in  the  case  of  Freligh  v.  Village  of  Saugerties,  70  Hun,  589,  24  N.  Y. 
Supp.  182,  did  not  provide  for  any  notice  under  its  charter.  It  was 
there  held,  and  I  think  properly  so,  that  the  service  of  notice  was  gov- 
erned by  ^e  general  law.  The  general  law  was  not  inconsistent  with 
the  special  law.  The  charter  of  the  defendant  in  this  action  provides, 
"Unless  Tvritten  notice  of  such  injury  be  given."  In  Cotriss  v.  Village 
of  Medina,  139  App.  Div.  872, 124  N.  Y.  Supp.  507,  Eggleston  v.  Town 
of  Chautauqua,  90  App.  Div.  314,  86  N.  Y.  Supp.  279,  Lee  v.  Village 
of  Greenwich,  48  App.  Div.  391,  63  N.  Y.  Supp.  160,  Rauber  v.  Village 
of  Wellsville,  83  App.  Div.  581,  82  N.  Y.  Supp.  9,  and  Johnson  v. 
Troy,  24  App.  Div.  602,  48  N.  Y.  Supp.  998,  the  charters  of  the  de- 
fendant municipality  require  "written  verified  notice."  Section  341 
of  the  General  Village  Law  requires  a  "written  veriHed  statement." 
The  defendant  contends  that  there  should  be  read  into  section  52  of 
its  charter  the  word  "verified"  either  before  or  after  the  word  "writ- 
ten" in  that  section,  and  in  connection  with  the  word  "notice."  The 
word  "verified"  is  not  a  participle  nor  a  preposition ;  it  is  a  word  of 
force,  of  utmost  significance;  and  whenever  and  wherever  it  appears 
it  carries  with  it  a  different  meaning  than  prevails  when  it  is  absent. 
While  it  is  in  common  use  in  the  connection  contended  for  here,  it  is 
not  universal.  It  is  not  found,  in  this  connection,  in  some  charters  of 
municipalities.  The  words  "written  notice,"  as  used  here,  do  not  nec- 
essarily draw  with  them  the  word  "verified."  When  it  is  understood 
that  secti(Mi  52  of  defendant's  charter  was  amended  for  the  benefit  of 
defendant,  cutting  down  the  time  in  which  to  serve  a  notice  of  claim, 
one  is  led  to  inquire:  Wh^  was  not  the  word  "verified"  used  in  the 
amendment  thus  added?  'Two  answers  to  that  inquiry  present  them- 
selves: Either  the  defendant,  through  its  representatives,  did  not 
want  that  word  in  the  amendment  as  contended  for  here,  or  it  was 
omitted  by  mistake.  If  the  former,  should  the  defendant  be  given  now 
what  it  did  not  want  at  the  time  of  the  passage  of  the  amendment? 
If  the  latter,  is  it  the  province  of  the  court  to  assume  legislative  func- 
tions? Is  it  not  the  province  of  the  Legislature  rather  than  that  of 
the  court  to  insert  this  word  "verified"  into  the  charter  of  the  defend- 
ant? Should  the  liberal  construction  contended  for  here  be  invoked 
in  favor  of  this  defendant? 

In  Barry  v.  Village  of  Port  Jervis,  64  App.  Div.  268,  72  N.  Y.  Supp. 
104,  Mr.  Justice  Woodward  says: 

"For  no  principle  of  the  Jurisprudence  of  this  state  is  better  established 
than  that  the  municipalities  of  the  grade  of  Tillages  and  cities  are  answera- 
ble for  negligence  at  common  law,  and  that  this  right  of  action  cannot  be  taken 
away  without  an  entire  revolution  in  our  system  of  laws." 
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Such  being  the  law,  it  is  in  derogation  of  the  common-law  right  of 
this  plaintiff  and  should  be  strictly  construed,  and  not  in  favor  of  the 
defendant  against  the  plaintiff. 

In  Murphy  v.  Village  of  Ft.  Edward,  159  App.  Div.  471,  144  N.  Y. 
Supp.  451,  it  was  held  that  a  child  of  five  years  could  maintain  an  ac- 
tion founded  upon  negligence  of  the  defendant,  although  no  notice  of 
any  kind  was  served  by  such  infant,  nor  in  its  behalf. 

In  Vinson  v.  Sewer,  Water,  and  Street  Commission  of  Saratoga 
Springs,  158  App.  Div.  132,  142  N.  Y.  Supp.  598,  it  was  held  that  the 
provisions,  as  to  time  of  serving  notice,  provided  for  in  defendant's, 
charter,"  should  be  followed  instead  of  the  different  time  provided  for 
in  (Jie  General  Village  Law.  I  am  of  the  opinion  that  the  same  rule 
prevails  in  this  case. 

Motion  for  new  trial  denied,  with  costs. 


(84  MiBC.  Rep.  126) 

POPPENBERO  T.  R.  M.  OWEN  ft  CO. 

(Supreme  Court,  Trial  Term,  Erie  C!ounty.    February,  1914.) 

1.  CoNTBACis  (§  318*) — Breach — Right  to  Terminate. 

Where  one  party  to  a  contract  defaulted  in  fulfilling  the  terms  of  lt» 
agreement,  the  other  party  could  terminate  the  contract  and  refuse  fur- 
ther performance  on  his  part 

[Ed.  Mote.— For  other  cases,  see  Contracts,  Cent  Dig.  H  1608-1527;  Dec, 
Dig.  i  3ia»] 

2.  Contracts  (8  316*) — Acwon  tor  Breach — Estoppel. 

In  an  action  for  damages  for  breach  of  a  contract  which,  however,  had 
been  continued  In  force  by  the  parties  and  acted  upon  by  them  during  its 
term,  the  plaintiff  could  not  claim  that  defendant  could  not  recover  for 
breaches  on  his  part 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  1382-1387, 
1395,  1398-1400,  1480-1491 ;   Dec.  Dig.  i  316.*] 

3.  CoRTRACis  ({  826*) — ^Action  for  Breach — Rioht  of  Aonoir. 

In  such  case  all  that  could  be  claimed  by  the  plaintlfl  was  the  right  to- 
recover  for  the  defendant's  breach. 
[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  {  326.*] 

4.  Sales  (8  371*) — ^Action  for  Breach — ^Tender  of  Pertobmance. 

A  contract  provided  that,  in  consideration  of  an  order  for  a  certain  num- 
ber of  motor  cars  given  to  a  distributor,  the  other  party  as  agent  should 
have  the  exclusive  right  to  sell  all  such  cars  in  certain  territory,  and  that 
he  should  take  a  certain  number  each  month,  and  that  shipping  specifica- 
tions for  each  month's  allotment  should  be  given  by  him  30  days  in  ad- 
vance and  if  not  received  by  that  time,  the  distributor  should  have  the 
right  not  to  furnish  the  allotment  for  that  month.  Beli,  upon  the  dis- 
tributor's claim  of  damages  for  the  agent's  breach  that,  as  by  the  terms 
of  the  contract  no  shipment  could  be  made  without  the  agent's  order,  that 
was  a  condition  precedent  without  which  a  physical  tender  of  the  cars  was^ 
not  a  necessary  condition  of  recovery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  88  1086-1088;  Dea 
Dig.  8  371.*] 

5.  New  Tblal  (8  40*) — Grounds — Errors  at  Tbl&l — Necessitt  of  Previous- 

Objection. 

Where  plaintiff's  contention  at  the  trial  was  that  defendant's  measure 
of  damages  on  his  counterclaim  for  breach  of  contract  in  not  taking  the 
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fnll  number  of  cars  agreed  was  the  difference  between  the  contract  and 
the  market  price,  he  cannot  urge,  first  on  motion  for  new  trial,  that  de- 
fendant's recovery  must  be  limited  to  the  amount  of  plaintiff's  deposit  as 
liquidated  damages. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {{  62-66;  Dec. 
Dig.  i  40.»] 

6.  Daxaoes  (i  81*)— LiQxnoATXD  Damages  ob  Penaltt — Bbbaoh  or  Coktkact. 
A  contract,  in  consideration  of  the  purchase  of  a  certain  number  of 
motor  cars  from  the  distributor  handling  the  manufacturer's  entire  out- 
put, gave  the  purchaser  an  exclusive  agency  for  such  cars,  and  provided 
that  he  should,  on  the  signing  of  the  contract,  "deposit  |1,500  on  each  ma- 
chine," to  be  placed  to  his  credit,  shipments  to  be  made  sight  draft  against 
bill  of  lading,  f.  o.  b.,  the  amount  of  deposit  on  each  machine  being  de- 
ducted from  draft  as  shipments  were  made,  and  that  if  the  agent  re- 
jected or  refused  to  accept  or  pay  for  any  cars,- all  deposits  theretofore- 
made  by  him  should  belong  to  the  distributor  as  liquidated  damages  for 
breach  of  the  contract,  and  thereunder  only  one  deposit  of  $1,500  was 
made.  Beld,  In  the  agent's  action  for  damages  in  which  defendant  conn- 
terclaimed  for  damages,  that,  since  the  parties  had  not  insisted  upon, 
strict  compliance  with  the  contract,  the  distributor's  recovery  was  not 
Umited  to  the  fSSl  remaining  as  the  balance  of  the  first  deposit. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  |  1T7;  Dec.  Dlg> 
|81.«] 

T.  Daxagxb  (S  76*)— IiiQtnbATKD  Dakaokb  ob  Penalties — Constbttotioii. 

G!onrt8  regard  with  disfavor  agreements  by  which  the  damages  of  the 
parties  are  fixed,  regardless  of  the  actual  losses  sustained ;  and,  while 
such  agreements  under  certain  circumstances  are  binding,  the  courts  in- 
cUne  to  treat  them  rather  as  a  provision  for  penalty  than  for  liquidated 
damages,  particularly  where  the  stipulated  sum  is  clearly  disproportionate- 
to  actual  losses  sustained,  and  the  actual  damages  are  readily  ascertain- 
able. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  H  164,  155;  Dec 
Dig.  §  76.*] 

8.  Salxs  (g  384*)^Bbkach  of  Contbaot — Measube  or  Damaqbs. 

Under  Personal  Property  Law  (Consol.  Laws,  c.  41)  i  146  as  added  by 
Laws  1911,  a  671,  declaring  the  measure  of  damages  for  nonacceptance  of 
goods  to  be  the  estimated  loss  directly  and  naturally  resulting  in  the  ordi- 
nary course  of  events  from  the  buyer's  breach,  and  that  where  there  is  no- 
available  market  for  the  goods,  the  measure  of  damages,  in  the  absence  of 
special  circumstances,  is  the  profit  the  seller  would  have  made  if  the  con- 
tract of  sale  had  been  fully  performed,  an  agent's  breach  of  a  contract 
whereby,  in  consideration  of  the  purchase  of  a  certain  number  of  cars 
from  the  sole  distributor  who  handled  the  manufacturer's  entire  output  of 
special  machines,  built  on  special  models,  and  the  price  for  which  was  es- 
tablished by  the  distributor,  so  that  there  was  no  available  market  or  mar- 
ket price,  entitled  the  distributor  to  recover  the  profits  lost  by  reason  of 
the  breach,  i.  e.,  the  difference  between  the  price  agreed  to  be  paid  for 
the  can  not  taken  and  the  cost  to  him  of  furnishing  such  cars. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  ii  1098-1107;  Dec. 
Dig.  I  384.*] 

Action  by  Gustave  Poppenberg  against  R.  M.  Owen  &  Co.,  with 
counterclaim  by  defendant.  Motion  by  plaintiff  for  a  new  trial  after 
a  verdict  for  defendant.    Denied. 

See,  also,  149  App.  Div.  932,  134  N.  Y.  Supp.  1143. 

Frank  Gibbons,  of  Buffalo,  for  plaintiff. 

Irving  W.  Cole  and  Hamilton  Ward,  both  of  Buffalo,  for  defendant. 

■  — »^^^— ^— ^-..— — ^.^^^-^— .^— ^-^^^^^^^— .— ^^^— i^^^— — ^^— ^.^— ^^i..— ^^^— ^.^— ^.^^». 
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WHEELER,  J.  The  plainti£F  moves  for  a  new  trial  on  the  ground 
of  alleged  errors  claimed  to  have  been  committed  by  the  court  on  the 
trial  of  this  action.  The  complaint  set  forth  eight  causes  of  action  upon 
a  contract  entered  into  between  the  parties  to  this  action,  nearly  all  of 
which  were  either  admitted  by  the  pleadings,  or  conceded  upon  the 
trial.  There  was,  however,  a  controversy  touching  the  right  of  the 
plaintiff  to  a  reduction  on  the  list  price  of  certain  automobiles  made  in 
July,  1911.  The  main  controversy  arose  out  of  the  contract  between 
the  parties,  dated  June  30,  1910.  By  the  terms  of  this  contract  the  de- 
fendant, in  consideration  of  an  order  for  420  Reo  motor  cars,  gave 
the  plaintiff  "the  exclusive  right  to  sell  all  styles  of  Reo  motor  cars," 
in  the  counties  of  Erie,  Niagara,  Chautauqua,  Cattaraugus,  Orleans, 
Genesee,  Wyoming,  Allegany,  Livingston,  Monroe,  Steuben,  Yates,  On- 
tario, and  Seneca,  in  this  state  until  July  31,  1911.  The  plaintiff  agreed 
to  push  the  sale  of  the  Reo  cars  to  the  best  of  his  ability  in  the  terri- 
tory named,  and  as  part  of  the  contract  agreed  to  handle,  during  the 
term  of  the  contract,  "only  cars  sold  by  the  party  of  the  first  part,  ex- 
cept upon  the  written  consent  of  the  party  of  the  first  part."  It  was 
conceded  the  plaintiff  did  not  take  or  pay  for  all  the  420  cars  agreed  to 
be  purchased,  nor  did  he  handle  exclusively  the  cars  sold  by  the  defend- 
ant, but,  on  the  contrary,  handled  and  sold  a  large  niimber  of  automo- 
bile cars  manufactured  by  other  concerns.  The  defendant  set  up,  by 
way  of  counterclaim  in  its  answer,  the  failure  of  the  plaintiff  to  com- 
ply with  the  contract  in  the  particulars  above  specified,  and  demanded 
damages  for  such  breach.  The  plaintiff,  on  the  trial,  contended  that  the 
requirements  of  the  contract  in  these  respects  had  been  waived  by  the 
defendant,  and  these  questions  of  fact  so  presented  by  the  evidence 
were  submitted  to  the  jury  for  their  disposition,  under  proper  instruc- 
tions. The  jury  returned  a  verdict  in  favor  of  the  defen^nt  for  the 
sum  of  $31,315.33,  which  it  may  be  said  represented  the  damages  sus- 
tained by  the  defendant,  less  the  demands  of  the  plaintiff  allowed  by 
the  jury. 

So  far  as  the  disputed  questions  of  fact  have  been  settled  by  the  ver- 
dict of  the  jury,  they  are  not  now  the  subject  of  further  considera- 
tion. Their  verdict  was  fully  sustained  by  the  evidence.  It  only  re- 
mains to  review,  as  briefly  as  possible,  the  questions  of  law  raised  and 
involved  in  the  case. 

[\]  The  plaintiff  contends,  in  the  first  place,  that  the  defendant  is 
entitled  to  recover  no  damages  whatever  for  any  breach  of  the  contract 
by  the  plaintiff,  for  the  reason  that  the  defendant  was  guilty  of  a  breach 
of  the  contract  in  question  on  its  part,  in  that  the  defendant  did  not 
make  or  deliver,  or  offer  to  sell  or  deliver,  any  of  the  automobiles  des- 
ignated and  described  as  "Models  K  or  J,"  in  the  contract.  An  exam- 
ination of  the  contract  shows  that  85  of  the  420  cars  agreed  to  be  pur- 
chased were  to  be  what  is  designated  as  the  "K  Roadster"  and  "J  Road- 
ster." Some  time  after  the  contract  had  been  entered  into,  and  prior 
to  December  21,  1910,  the  defendant  notified  the  plaintiff  that  it  would 
not  be  able  to  furnish  any  of  the  automobiles  described  as  Models  K 
and  J,  but  proposing  instead  to  substitute  in  place  thereof  what  is 
known  as  the  "Torpedo  Roadster."    The  defendant  claims  that  tliis 
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proposed  substitution  was  mutually  agreed  upon  by  the  parties.  But 
we  deem  it  quite  immaterial  in  this  case  whether  such  was  the  fact  or 
not.  If  the  defendant  defaulted  in  fulfilling  the  terms  of  its  agreement, 
the  plaintiff  had  a  perfect  right  to  terminate  the  contract,  and  refuse 
further  performance  on  his  part.  This  he  did  not  do.  On  the  contrary, 
he  insisted  on  the  right  to  continue  to  act  as  the  representative  of  the 
defendant  under  it.  In  fact  the  evidence  discloses  that  early  in  the 
winter  of  191 1  the  defendant  became  solicitous  about  the  plaintiflE  liv- 
ing up  to  his  agreement  with  it,  and  wrote  the  plaintiff,  calling  attention 
to  the  fact  that  he  was  not  taking  cars  as  he  had  contracted  to  do,  and 
expressing  doubt  whether,  under  the  circumstances  and  by  reason  of 
his  delay,  he  would  be  able  to  handle  and  dispose  of  the  cars  he  had 
agreed  to  purchase,  and  offering  on  its  part  to  cancel  the  contract  with 
the  plaintiff,  with  a  view,  of  course,  of  making  arrangements  with 
others  to  handle  the  business  in  the  territory  given  the  plaintiff  exclu- 
sively. The  plaintiff  declined  to  terminate  the  existing  contract,  and 
sent  his  representative  to  the  defendant,  excusing  his  delay  in  perform- 
ing his  agreement  to  take  cars,  and  assuring  defendant's  officers  that 
all  would  be  satisfactory,  and  the  cars  agreed  to  be  purchased  would 
ultimately  be  taken  and  disposed  of  within  the  life  of  the  contract. 
Upon  these  assurances  the  parties  continued  to  act  and  do  business  un- 
der the  contract  in  question,  and  no  question  was  raised  by  either  but 
that  the  contract  was  in  full  force  and  effect. 

[2,  3]  Of  course,  if  the  defendant  failed  to  fulfill  some  of  the  stip- 
ulations of  the  contract,  and  the  plaintiff  suffered  damage  by  reason 
of  such  failure,  the  plaintiff  was  entitled  to  maintain  an  action  for 
such  a  breach.  The  court  so  charged  the  jury,  but  the  plaintiff  neither 
alleged  in  his  complaint  nor  proved  on  the  trial  any  damages  result- 
ing from  the  failure  of  the  defendant  to  manufacture  or  deliver  the 
"Model  K"  roadster,  or  any  other  of  the  cars  covered  by  the  agreement. 
In  fact,  I  recall  no  evidence  in  the  case  where  any  shipping  orders  for 
such  roadsters  were  given.  The  contract  having  been  continued  in 
force  and  effect  by  the  parties,  and  acted  upon  by  them  during  the  term 
of  its  life,  the  plaintiff  is  now  in  no  position  to  say  that  the  defendant 
cannot  recover  for  breaches  on  its  part.  Deeves  &  Son  v.  Manhattan 
Life  Ins.  Co.,  195  N.  Y.  330,  88  N.  E.  395 ;  Ruff  v.  Rinaldo,  55  N.  Y. 
664;  Granniss  &  Hurd  Lumber  Co.  v.  Deeves,  72  Hun,  171,  25  N.  Y. 
Supp.  375,  affirmed  147  N.  Y.  718,  42  N.  E.  723;  Beyer  v.  Huber  Co., 
115  App.  Div.  344,  100  N.  Y.  Supp.  1029;  Crocker-Wheeler  Co.  v. 
Varick  Realty  Co.,  104  App.  Div.  570,  88  N.  Y.  Supp.  412,  94  N.  Y. 
Supp.  23;  Sinclair  v.  Tallmadge,  35  Barb.  602-606;  Rogers  v.  Beard, 
36  Barb.  31 ;  Ming  v.  Corbin.  142  N.  Y.  334,  Z7  N.  E.  105 ;  Tipton  v. 
Feitner,  20  N.  Y.  425;  Secor  v.  Sturgis,  16  N.  Y.  548.  All  that  could 
be  claimed  by  the  plaintiff  under  such  circumstances  was  the  right  to 
recover  for  the  defendant's  breaches,  and  in  this  case  the  damages, 
if  any,  were  at  best  purely  nominal,  so  far  as  the  evidence  discloses. 

[4]  It  is  ftu-ther  contended,  on  the  part  of  the  plaintiff,  that  the  de- 
fendant cannot  recover  for  the  failure  of  the  plaintiff  to  take  and  pay 
for  the  automobiles  agreed  to  be  purchased,  for  the  reason  that  the 
defendant  never  tendered  the  cars  not  taken,  and  that  without  such  a 
146N.Y.S.— 31 
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tender  the  defendant  could  not  put  the  plaintiff  in  default  On  the 
other  hand,  the  defendant  contends  that  no  such  physical  tender  was 
necessary  under  the  terms  of  the  contract  and  the  circumstances  of  the 
case.  The  justice  presiding  at  the  trial  held  that  a  physical  tender  was 
not  necessary,  and  denied  a  request  to  charge  in  accordance  with 
the  plaintiff's  contention  in  this  regard. 

In  order  to  fully  understand  the  question  presented  and  the  ruling 
made,  it  is  necessary  to  examine  the  provisions  of  the  contract  be- 
tween the  parties.    This  agreement  recites  that : 

"In  consideration  of  an  order  for  420  Reo  motor  cars  placed  by  the  party 
of  the  second  part  with  the  party  of  the  first  part,  the  party  of  the  first  part 
grants  to  the  party  of  the  second  part  the  exclusive  right  to  sell  all  styles  of 
Rea  motor  cars" 

— in  certain  territory  embracing  all  Western  New  York.  The  contract 
provides  that  the  plaintiff  was  to  take  a  certain  number  of  cars  each 
month;  4  in  August,  21  in  September,  21  in  October,  11  in  November, 
9  in  December,  18  in  January,  39  in  February,  75  in  March,  79  in  April, 
82  in  May,  42  in  June,  and  19  in  July.  The  different  types  and  styles 
of  motor  cars,  and  the  number  of  each  type  were  specified.  It  was 
also  provided  that: 

"Shipping  specifications  for  each  month's  allotment  of  cars  most  be  given 
the  party  of  the  first  part  by  the  party  of  the  second  part  [1.  &  the  plaintitf] 
30  days  in  advance.  If  shipping  speciflcationa  are  not  in  factory  thirty  days 
prior  to  the  above  monthly  delivery  table,  then  the  party  of  the  first  part  re- 
serves the  right  not  to  furnish  the  above-specified  allotment  for  the  month  in 
question." 

The  contract  further  provided  the  plaintiff  should  sell  only  the  cars 
sold  by  the  defendant ;  that  the  plaintiff  should  not  invade  other  ter- 
ritory than  that  given  him,  and  agreed  to  refer  all  inquiries  outside  that 
territory  to  the  defendant.  He  also  agreed  to  appoint  subagents  for 
properly  handling  the  business  contemplated,  and  to  report  the  names 
and  addresses  of  all  purchasers  of  Reo  cars,  and  to  provide  ample  fa- 
cilities for  handling,  adjusting,  and  repairing  machines  sold  to  purchas- 
ers. It  will  thus  be  seen  that  the  contract  was  not  simply  for  the  pur- 
chase of  a  given  number  of  cars,  but  for  an  exclusive  agency,  in  which 
the  plaintiff  was  to  represent  the  defendant  and  push  the  sale  of  its 
cars. 

It  was  further  provided  that  after  the  receipt  of  shipping  specifica- 
tions, the  "shipments  to  be  made  sight  draft  against  bill  of  lading  f . 
o.  b.  Lansing,  Mich.'  The  shipping  specifications  in  use  provided  for 
the  number  of  cars,  the  manner  of  shipment,  by  what  route,  the  place 
of  delivery,  and  to  whom  delivery  was  desired,  directions  as  to  how  to 
draw  draft,  and  other  details. 

The  defendant  had  the  exclusive  sale  of  the  entire  output  of  the 
Reo  Manufacturing  Company,  and  it  was  evident  that  the  provisions  of 
the  contract  were  framed  as  they  were  in  order  to  give  the  defendant 
opportunity  to  meet  the  requirements  of  the  plaintiff  by,  in  turn,  plac- 
ing the  orders  received  from  him  with  the  Reo  Company,  the  manu- 
facturer. 

It  will  thus  be  seen  that  by  the  very  terms  of  the  contract  the  de- 
fendant could  make  no  shipment,  or  draw  any  draft  for  a  shipment. 
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until  it  had  received  from  the  plaintiff  the  shipping  specifications  or 
directions,  and  instructions  contemplated  by  the  agreement.  The  ini- 
tial act  or  duty  rested  on  the.  plaintiff  and  not  on  the  defendant.  The 
plaintiff  made  an  affirmative  agreement  to  give  these  specifications,  and 
his  failure  so  to  do  constituted  a  breach  of  the  contract  on  his  part. 
These  shipping  specifications  by  the  plaintiff  were  things  to  be  done  be- 
fore the  defendant  was  called  on  to  do  any  act  toward  shipment  or  de- 
livery. 

The  evidence  shows  that  the  defendant  was  constantly  and  emphatic- 
ally demanding  of  the  plaintiff  that  he  furnish  such  specifications,  and 
that  it  was  ready  at  all  times  to  fill,  and  actually  did  fill,  all  orders  re- 
ceived, for  which  specifications  were  sent.  The  plaintiff,  on  his  part 
failed  and  omitted  to  perform  the  duty  imposed  bv  the  contract  on 
him.  It  was  an  act  imposed  on  the  plaintiff  as  a  condition  precedent  to 
the  duty  or  right  of  the  defendant  to  ship. 

The  facts  in  this  case  bring  it  fairly  and  squarely  within  the  decided 
case  of  Gordon  Malting  Co.  v.  Bartels  Brewing  Co.,  206  N.  Y.  544,  100 
N.  E.  462,  where  Judge  Werner,  speaking  for  the  court,  said : 

"The  subject-matter  o(  the  contract  was  such  that  It  was  not  necessary  for 
the  plaintiff  to  make  a  physical  tender.  Shipments  were  to  be  made,  more- 
over, according  to  directions  from  defendant,  and  when  it  refused  to  give 
such  directions  after  request  by  the  plaintiff  the  breach  was  complete." 

See,  also,  Atkinson  v.  Truesdell,  127  N.  Y.  230,  27  N.  E.  844. 

We,  therefore,  think  the  point  that  a  physical  tender  of  the  cars 
agreed  to  be  purchased  was  unnecessary,  and  the  plaintiff's  exceptions 
to  the  rulings  of  the  trial  court  not  well  taken. 

The  remaining  questions  raised  on  this  motion  relate  to  the  measure 
of  damages,  which  should  control  the  defendant's  recovery. 

The  plaintiff  contends  that  the  contract  betwen  the  parties  limits  the 
recovery  to  the  deposit  made  by  the  plaintiff,  and  further  insists  that, 
if  such  is  not  the  case,  the  rule  laid  down  by  the  trial  court  for  the 
guidance  of  the  jury  was  erroneous. 

We  proceed  to  a  consideration  of  these  questions  in  the  order  pre- 
sented, and  call  attention  to  clauses  14,  15,  16,  17,  and  18  of  the  con- 
tract,  which  provide: 

"14.  It  is  mutually  agreed  that  the  following  terms  of  payment  shall  pre- 
vail in  the  matter  of  all  orders,  viz. : 

"15.  The  party  of  the  second  part  shall  deposit  with  the  party  of  the  first 
part,  at  the  signing  of  this  contract  1500  dollars  on  each  machine,  which 
Amoimt  will  be  placed  to  the  credit  of  the  party  of  the  second  part;  shipments 
to  be  made  sight  draft  against  bill  of  lading,  f.  o.  b.  Lansing,  Mich. 

"16.  Accounts  for  parts  and  accessories  ordered  by  the  party  of  the  second 
part  shall  be  due  and  playable  at  the  office  of  the"  party  of  the  first  part  in 
Lansing,  Mich.,  on  or  before  the  tenth  of  each  month  for  goods  ordered  dur- 
ing the  preceding  month.  If  the  party  of  the  second  part  fails  to  remit  as 
beretofore  provided  the  party  of  the  first  part  Is  hereby  authorized  to  apply 
in  payment  of  said  parts  account  any  cash  deposits  held  by  the  party  of  the 
first  part  for  account  of  the  party  of  the  second  part,  and  until  such  deposits 
are  restored  by  the  party  of  the  second  part  there  shall  be  no  deduction  of  de- 
posits theretofore  made. 

"17.  The  party  of  the  first  part  agrees,  that  If  credit  is  passed  to  the  party 
of  the  se<^nd  part  for  parts  returned  and  parts  account  has  already  been  paid 
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by  the  party  of  the  second  part,  It  will,  upon  request.  Immediately  send  Its 
check  to  the  party  of  the  second  part  for  such  credit  memorandum. 

"18.  And  It  is  hereby  expressly  agreed  that  In  case  the  party  of  the  second 
part  shall  neglect  or  refuse  to  accept  or  to  pay  for  any  car  or  cars  which  the 
party  of  the  second  part  has  theretofore  specified,  then  and  In  that  case  all 
deposits  theretofore  made  by  the  party  of  the  second  part  shall  belong  to  and 
be  the  property  of  the  party  of  the  first  part  as  liquidated  damages  for  the 
breach  of  this  contract" 

[5]  When  the  contract  was  executed,  the  plaintiff  deposited  with 
the  defendant  the  sum  of  $1,500.  At  the  time  the  contract,  by  its  terms, 
expired,  a  balance  of  $986.92  remained  in  the  defendant's  hands.  The 
plaintiff  Contends  that  any  right  of  recovery  on  the  part  of  the  defend- 
ant was,  by  the  terms  of  the  contract,  limited  to  that  amount  as  liquid 
dated  damages.  It  is  perhaps  sufficient  answer  that  this  contention  is 
made  for  the  first  time  on  this  motion  for  a  new  trial.  It  was  not  raised 
upon  the  trial;  but,  on  the  contrary,  the  plaintiff's  coimsel  proceeded 
upon  an  entirely  different  theory  a&to  the  rule  which  should  be  applied 
in  the  disposition  of  the  case.  After  taking  exception  to  the  rule  as 
given  to  the  jury  by  the  court,  plaintiff's  counsel  requested  the  court  to 
charge  that  if  the  jury  awarded  damages  to  the  defendant  upon  its 
counterclaim,  "the  measure  of  damages  would  be  the  difference  be- 
tween the  contract  price  and  the  market  price  at  the  time  and  place  of 
delivery."  The  court  refused  to  charge  the  proposition.  The  request, 
however,  shows  that  no  claim  was  made  on  the  trial  that  the  defend- 
ant's damages  were  limited  to  the  amount  of  the  deposit  in  the  defend- 
ant's hands  as  liquidated  damages.  Nor  was  the  question  raised  by  any 
allegation  in  the  plaintiff's  reply  to  the  defendant's  counterclaim.  If 
the  plaintiff  had  desired  to  stand  on  the  proposition  that  the  damages 
were  limited  to  the  deposit  in  the  defendant's  hands,  he  should  have 
raised  the  question  on  the  trial,  and  insisted  on  the  rule  as  now 
claimed ;  otherwise  he  will  be  deemed  to  have  waived  his  right.  In 
other  words,  the  plaintiff,  by  the  position  he  took  upon  the  trial,  as- 
sumed and  proceeded  upon  the  theory  that  the  defendant,  if  entitled  to 
recover  at  all,  was  entitled  to  recover  substantial  damages,  uncontrolled 
and  unrestricted  by  the  clause  of  the  contract  now  insisted  upon.  It  is 
a  well-recognized  rule  of  law  that  on  an  appeal,  a  case  must  be  dis- 
posed of  upon  the  theory  upon  which  it  was  tried.  Hicks  v.  British 
Am.  Assur.  Co..  162  N.  Y.  284-290,  56  N.  E.  743,  48  L.  R.  A.  424; 
Caponigri  v.  Altieri,  165  N.  Y.  255-263,  59  N.  E.  87;  Daley  v.  Brown, 
167  N.  Y.  389,  60  N.  E.  752;  Vann  v.  Rouse,  94  N.  Y.  401 ;  Welling- 
ton V.  Morey,  90  N.  Y.  656;  Tyng  v.  Corp.  Trust  Co.,  104  App.  Div. 
486,  93  N.  Y.  Supp.  928.  We,  therefore,  think  the  question  cannot 
now  be  raised  for  the  first  time  on  this  motion  for  a  new  trial. 

[6]  Irrespective,  however,  of  the  question  as  to  whether  the  point 
raised  is  available  to  the  plaintiff  on  this  motion,  we  are  of  the  opinion 
that  the  defendant's  recovery  was  not  limited  to  the  deposit  in  its  hands. 

The  fifteenth  clause  of  the  contract  provides  that :     ■ 

"The  party  of  the  second  part  [the  plaintiff]  shall  deposit  with  the  party  of 
the  first  part  [the  defendant]  at  the  signing  of  the  contract,  $1,500  on  each  ma- 
chine, which  amount  will  be  placed  to  the  credit  of  the  party  of  the  second 
part ;  shipments  to  be  made  sight  draft  against  bill  of  lading,  f.  o.  b.  Lansing. 
Michigan." 
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An  examination  of  the  original  contract  will  show  that  a  printed 
form  of  a  contract  was  used,  and  this  form  had,  immediately  following 
the  words  of  the  fifteenth  clause  quoted',  the  following  additional  words 
which  were  eliminated  by  the  drawing  of  a  pen  through  them,  viz. : 
"The  amount  of  deposit  on  each  machine  being  deducted  from  draft 
as  shipments  are  made."  As  the  contract  stands,  and  if  construed  ac- 
cording to  its  terms,  the  plaintiff  was  required  to  deposit  with  the  de- 
fendant $1,500  for  each  of  the  420  cars  ordered,  and  agreed  to  be  pur- 
chased "at  the  signing  of  the  contract."  This,  of  course,  was  not  done. 
A  strict  compliance  with  the  contract  in  this  respect  was  not  insisted 
on  by  the  defendant.  One  deposit  of  $1,500  was  in  fact  made,  which 
amount  was  reduced  at  the  time  of  the  suit  to  $986.92  by  charging 
against  it  for  extras  furnished  the  plaintiff. 

In  addition  there  is  attached  to  the  contract  a  letter  from  the  defend- 
ant to  the  plaintiff,  in  which  reference  is  made  to  clause  15  of  the  con- 
tract, in  which  it  is  provided  that  when  one-third  of  the  cars  ordered 
are  delivered,  one-third  of  the  deposit  is  to  be  returned,  and  when  two- 
thirds  of  the  cars  have  been  delivered,  $500  is  to  be  returned,  and  the 
balance  at  the  completion  of  the  contract.  The  parties  have  certainly 
left  these  provisions  in  a  hopeless  jtunble  so  far  as  the  wording  of  the 
contract  is  concerned.  So  far  as  the  literal  reading  is  concerned,  we 
have  an  agreement  to  put  up  $1,500  on  each  machine  at  the  time  of  the 
signing,  modified  by  the  letter  that  one-third  of  the  amount  is  to  be 
returned  when  one-third  of  the  machines  have  been  delivered,  $500 
when  another  third  has  been  delivered,  and  the  balance  on  the  comple- 
tion of  the  contract. 

The  eighteenth  clause  of  the  contract  as  to  liquidated  damages  should 
be  read  and  interpreted  in  the  light  of  the  agreement  as  made,  not- 
withstanding that  a  strict  and  literal  compliance  was  not  insisted  on  by 
the  defendant.    When,  therefore,  the  eighteenth  clause  provided : 

"And  it  Is  hereby  expressly  agreed  tbat  in  case  tbe  party  of  the  second  part 
shall  negelect  or  refuse  to  accept  or  to  pay  for  any  car  or  cars  which  the 
party  of  the  second  part  has  theretofore  specified ;  then  and  in  that  case  all 
deposits  theretofore  made  by  the  party  of  the  second  part  shall  belong  to 
and  be  the  property  of  the  party  of  the  first  part  as  liqnidated  damages  for 
tbe  breach  of  this  contract" — 

it  may  be  argued  that  the  parties  had  in  view  the  entire  deposit  agreed 
to  be  made,  of  $1,500  on  each  car  of  the  420  agreed  to  be  taken.  This 
amount  would  more  than  have  indemnified  and  saved  the  defendant 
Rarmless  from  any  loss  or  damage  it  could  have  sustained  by  reason 
of  any  failure  to  accept  drafts,  or  pay  for  machines  shipped,  or  which 
he  had  contracted  to  buy. 

In  any  event,  can  the  plaintiff  stand  on  the  strict  letter  of  the  con- 
tract and  now  insist  that  the  small  balance  in  the  defendant's  hands 
must  be  accepted  and  deemed  the  total  recovery  to  which  the  defend- 
ant is  entitled  when  that  small  unexpended  balance  was  due  to  the 
failure  of  the  plaintiff  himself  to  comply  with  the  strict  letter  of  the 
agreement  as  to  the  amount  to  be  deposited,  owing  to  the  indulgence 
of  the  defendant  in  not  insisting  on  a  strict  compliance  with  its  terms 
on  the  plaintiff's  part  at  the  time  of  signing?  If  the  plaintiff  is  to 
insist  on  the  letter  of  the  contract,  and  stand  on  the  proposition  that 
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the  contract  liquidates  the  damages  between  the  parties  for  a  general 
oreach  of  the  contract,  then  the  defendant  has  an  equal  right  to  insist 
that  the  plaintiff  should  make  good  the  amount  which  it  was  stipulated 
should  constitute  the  liquidated  damages,  that  is,  $1,500  for  each  ma- 
chine. This  would  leave  the  plaintiff  in  a  far  worse  condition  than 
he  now  finds  himself  under  the  ruling  of  the  court  confining  the  de- 
fendant's damages  on  the  counterclaim  to  such  losses  as  it  actually 
sustained  by  the  failure  of  the  plaintiff  to  fulfill. 

If,  on  the  other  hand,  the  contract  between  the  parties  is  to  be  con- 
strued as  fixing  an  amount  as  liquidated  damages  for  the  failure  to 
pay  for  each  particular  car  shipped  pursuant  to  shipping  specifications 
given,  then  it  is  plain  that  such  damages  do  not  relate  to  or  cover 
a  general  breach  of  the  contract,  such  as  is  presented  by  the  facts  in 
this  case,  and  the  recovery  cannot  be  limited  to  the  amount  of  the 
particular  deposit  Whether  the  contract  is  susceptible  of  this  latter 
interpretation  or  not,  it  is  sufficient  for  the  purposes  of  this  case  to 
say  that  whichever  of  the  two  interpretations  is  to  prevail,  neither  of 
them  aid  or  assist  the  plaintiff  in  his  contention. 

[71  It,  however,  may  be  said  as  a  general  proposition,  that  courts 
are  disposed  to  regard  with  disfavor  agreements  by  which  the  dam- 
ages of  parties  to  them  are  fixed  at  stated  amounts,  regardless  of  the 
actual  losses  sustained.  Such  agreements  have  been  held  valid  and 
binding  in  certain  cases  and  under  certain  circumstances.  The  dis- 
position of  the  courts,  however,  is  to  treat  such  engagements  rather 
in  the  nature  of  a  provision  for  a  penalty  than  as  liquidated  damages, 
particularly  in  cases  where  the  stipulated  sum  is  clearly  disproportion- 
ate to  actual  losses  sustained,  and  where  the  actual  damages  are  easily 
and  readily  ascertainable,  as  they  were  in  the  case  at  bar.  Curtis  v. 
Van  Bergh,  161  N.  Y.  47,  55  N.  E.  398 ;  Hicks  v.  Monarch  Cycle  Co.. 
176  N.  Y.  Ill,  68  N.  E.  127;  Qesar  v.  Rubinson,  174  N.  Y.  492,  67 
N.  E.  58;  Kemp  v.  Knickerbocker  Ice  Co.,  69  N.  Y.  45;  Bagley  v. 
Peddie,  16  N.  Y.  469,  69  Am.  Dec.  713;  Cotheal  v.  Talmage,  9  N.  Y. 
551,  61  Am.  Dec.  716. 

In  Curtis  v.  Van  Bergh,  161  N.  Y.  47,  at  page  52,  55  N.  E.  398, 
at  page  400,  the  court  said : 

"Where  the  sum  agreed  to  bQ  paid  la  so  great  as  to  be  unconscionable,  It 
win  be  regarded  as  a  penalty,  even  If  the  parties  have  expressly  declared  theli 
Intention  to  be  otherwise.  Kerable  v.  Farren,  6  Blng.  141 ;  Jackson  v.  Baker, 
2  Edw.  Ch.,  471 ;  Spencer  v.  TUden,  5  Cow.  144 ;  Nlver  v.  Rossman,  18  Barb. 
60 ;  Mott  V.  Mott,  11  Barb.  134 ;   Beale  ▼.  Hayes,  6  Sandf.  640." 

In  Hicks  v.  Monarch  Cycle  Mfg.  Co.,  176  N.  Y.  at  page  114,  68 
N.  E.,  at  page  128,  the  court  said : 

"The  rule  Is  that  'when  the  stipulated  sura  is  disproportionate  to  presuma- 
ble and  possible  damages,  or  to  a  readily  ascertainable  loss,  the  courts  will 
treat  It  as  a  penalty,  and  will  rely  on  the  principle  that  the  precise  sum  was 
not  the  essence  of  the  agreement,  but  was  In  the  nature  of  security  for  per- 
formance.' Ward  V.  Hudson  River  Bldg.  Ck).,  125  N.  Y.  230  126  N.  E.  2561 : 
Curtis  V.  Van  Bergh,  161  N.  Y.  47  [55  N.  E.  398];  8  Parsons  on  Contracts 
(6th  Ed.)  157." 

In  the  case  of  Czesar  v.  Rubinson,  174  N.  Y.  492,  at  page  496,  67 
N.  E.  58,  at  page  59,  Judge  O'Brien,  speaking  for  the  court,  said : 
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"A  provlalon  in  a  contract  snch  as  that  now  under  consideration  will  be 
treated  as  liquidated  damages  only  in  those  cases  where  from  the  nature  of 
the  transaction  the  actual  damages  consequent  upon  a  breach  of  the  contract 
are  incapable  of  accurate  measurement,  or  where  the  sum  specified  in  the  in- 
strument is  not  out  of  all  proportion  to  any  damages  which  could  possibly 
arise  from  a  breach.  In  the  cases  where  these  general  features  do  not  ex- 
ist, the  tendency  of  the  courts  is  to  treat  the  stipulation  not  as  providing  for 
liquidated  damages,  but  in  the  nature  of  a  penalty.  Where  the  language 
of  such  a  provision  specifying  the  amount  of  damages  to  be  paid  In  case  of 
a  breach  of  the  contract  is  clear  and  explicit  to  that  efTect,  the  amount  is  to 
be  deemed  liquidated  damages  when  the  actual  damages  contemplated  at  the 
time  the  agreement  was  made  are  in  their  nature  uncertain  and  unascertaln- 
able  with  exactness,  and  may  be  dependent  upon  extrinsic  considerations  and 
circumstances,  and  the  amount  is  not  on  the  face  of  the  contract  out  of  all 
proportion  to  the  probable  loss." 

These  principles  should  obtain  whether  the  stipulated  amount  is 
excessively  large  or  grossly  inadequate. 

When  we  consider  this  case  in  all  its  bearings,  with  all  the  surround- 
ing circumstances,  we  can  reach  no  other  conclusion  than  that  the  con- 
tention of  the  plaintiif  that  the  defendant's  damages  should  be  limited 
to  the  $986.92  in  hand  must  be  repudiated  as  unsound. 

[8]  It  then  only  remains  for  us  to  consider  whether  the  rule  of 
damages  actually  laid  down  by  the  trial  court  for  the  guidance  of  the 
jury  was  the  proper  rule  in  this  case.  The  court,  in  substance,  charged 
the  jury  that,  if  the  defendant  was  entitled  to  recover  upon  its  counter- 
claim, it  was  entitled  to  recover  the  profits  lost  by  reason  of  the 
breach ;  that  is,  the  difference  between  the  price  agreed  to  be  paid  for 
the  cars  not  taken  and  the  cost  to  the  defendant  of  furnishing  the 
cars  in  question.  To  fully  understand  the  situation,  it  will  be  neces- 
saiy  to  here  state  certain  undisputed  facts  bearing  on  the  question 
of  damages.  The  cars  agreed  to  be  purchased  were  the  Reo  motor 
cars,  manufactured  by  the  Reo  Manufacturing  Company,  of  Lansing, 
Mich.  The  defendant  in  this  action  had  a  contract  with  the  Reo  Man- 
ufacturing Company  by  which  it  took  and  handled  the  entire  output 
of  that  factory.  This  contract  specified  the  prices  to  be  paid  by  the 
defendant  for  the  various  styles  or  models  made  by  that  company. 
The  defendant  in  turn  disposed  of  the  automobiles  so  purchased  by  it 
through  the  means  of  subagencies  for  their  sale,  and  by  arrangements 
with  dealers  throughout  the  United  States  and  Canada.  No  cars  were 
to  be  had,  except  through  the  defendant,  which,  in  order  to  facilitate 
and  advance  the  sale  of  these  cars,  expended  many  thousands  of  dol- 
lars in  extensive  advertising  of  these  cars  in  various  ways — ^by  display  ' 
advertisements  in  various  journals  and  magazines  published  through- 
out the  countiy,  and  by  exhibitions  in  large  cities.  In  fact  the  defend- 
ant may  be  said  to  have  stood  practically  in  the  place  and  stead  of  the 
manufacturer,  for  it  took  all  cars  made  by  it,  and  none  were  to  be 
had  except  from  the  defendant.  The  defendant,  by  this  arrangement 
with  the  factory,  was  able  to  deliver  to  the  plaintiff  all  the  cars  agreed 
"by  him  to  be  purchased,  excepting,  of  course,  the  Model  K  Roadsters, 
which  we  have  discussed  earlier  in  the  opinion.  It  in  fact  shipped 
and  delivered  to  the  plaintiff  every  car  for  which  the  plaintiff  gave 
any  ishipping  specifications,  and  was  prepared  to  fulfill  its  contract  with 
the  plaintiff  in  every  respect 


Digitized  by 


Google 


488  146  NEW  YORK  gOPPLEMENT  (Sup.  Ct. 

It  is  thus  perfectly  plain  that  when  the  plaintiff  failed  to  carry  out 
his  contract  and  to  pay  for  the  cars  he  had  agreed  to  purchase,  the 
defendant  necessarily  lost  the  difference  between  the  price  which  the 
plaintiff  agreed  to  pay  and  what  those  cars  cost  the  defendant  at  the 
factory.  This  difference,  the  court  charged  the  jury,  the  defendant 
was  entitled  to  recover,  if  a  recovery  was  allowed  the  defendant  on  its 
counterclaim.  The  simple  question  is  whether  this  was  the  correct 
rule  of  damages  to  be  applied  in  this  case.  Section  145  of  the  Per- 
sonal Property  Law  of  the  state  lays  down  the  general  principles  gov- 
erning damages.    It  provides: 

"Action  tor  Damages  tor  Nonacceptanoe  of  tbe  Goods: 

"1.  Where  the  buyer  wrongfully  neglects  or  refuses  to  accept  and  pay  for 
the  goods,  the  seller  may  maintain  an  action  against  blm  for  damages  for 
nonacceptance. 

"2.  Tbe  measure  of  damages  Is  the  estimated  loss  directly  and  naturally 
resulting,  in  the  ordinary  course  of  events,  from  the  buyer's  breach  of  con- 
tract 

"3.  Where  there  Is  an  available  market  for  the  goods  In  question,  the  meas- 
ure of  damages  Is,  In  the  aiaence  of  special  circunutancet,  showing  approxi- 
mate damage  of  a  greater  amount,  the  difference  between  the  contract  price 
and  the  market  or  current  price  at  tbe  time  or  times  when  the  goods  ought 
to  have  been  accepted,  or.  If  no  time  was  fixed  for  acceptance,  then  at  the 
time  of  the  refusal  to  accept  •  •  •  The  profit  the  seller  would  have 
made  if  the  contract  or  the  sale  had  been  fully  performed  shall  be  considered 
in  estimatinff  such  damages." 

This  section  is  nothing  but  a  codification  of  the  common-law  rules 
of  damages  long  established  by  the  decisions  of  the  courts. 

It  is  to  be  noted  in  the  first,  place  in  this  case  that  there  was  no 
available  market  or  market  price  of  the  cars  agreed  to  be  purchased. 
These  cars  are  not  like  staple  articles  like  wheat  or  other  food  prod- 
ucts, where  there  is  an  established  market  and  a  market  price,  and 
any  one  desiring  to  purchase  can  go  into  the  open  market  and  by  pay- 
ing the  price,  obtain  what  is  desired.  This  was  a  special  machine,  built 
on  special  models,  and  after  special  designs,  only  to  be  purchased  from 
the  defendant  in  this  action,  which  took  the  entire  output  of  the  fac- 
tory. The  price  the  defendant  established  was  the  price  that  con- 
trolled. So  we  have  a  special  article  of  manufacture,  handled  only 
by,  and  exclusively  by,  the  defendant. 

In  the  case  of  Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101  N.  Y. 
205,  4  N.  E.  264,  54  Am.  Rep.  676,  the  Court  of  Appeals  laid  down 
the  general  rule  that  in  cases  of  this  general  nature  the  injured  party 
is  entitled  to  recover  such  damages  as  he  has  sustained  by  reason  of 
the  breach,  i.  e.,  the  value  of  the  contract,  not  merely  imaginary  or 
speculative  damages,  but  such  as  are  reasonably  certain,  and  such  only 
as  actually  follow,  or  might  follow,  from  such  breach,  and  that  pros- 
pective profits,  so  far  as  they  can  properly  be  proven,  and  which  would 
certainly  have  been  realized  but  for  the  defendant's  default,  are  re- 
coverable. This  rule  has  been  repeatedly  applied  and  followed  in  vari- 
ous cases  and  under  varying  circiunstances. 

In  Todd  V.  Gamble,  148  N.  Y.  382,  42  N.  E.  982,  52  L.  R.  A.  225, 
it  was  held  that  the  general  rule  fixing  the  measure  of  damages  for 
a  breach  of  a  contract  of  sale  by  the  vendee,  the  difference  between 
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the  contract  price  and  the  market  value,  had  no  application  to  a  breach 
of  a  contract  for  the  manufacture  and  sale  of  a  commodity,  unless  it 
appears  that,  upon  the  breach  by  the  vendee,  the  vendor  could  have 
placed  the  commodity  upon  the  market  and  thus  have  relieved  himself 
from  the  consequence  of  the  vendee's  default. 

Consquently  it  was  held  that  where  the  subject  of  a  contract  of  sale 
at  a  fixed  price  is  an  article  to  be  manufactured  by  the  vendor,  having 
a  limited  demand  and  no  real  market,  the  vendor  was  entitled  to  re- 
cover the  difference  between  what  it  would  cost  him  to  manufacture 
and  deliver  the  article  under  the  contract  and  the  contract  price.  To 
the  same  effect  are  the  cases  of  Gordon  Malting  Co.  v.  Bartels  Brew- 
ing Co.,  206  N.  Y.  529,  100  N.  E.  457,  461 ;  Belle  of  Bourbon  Co. 
V.  LefHer,  87  App.  Div.  302,  84  N.  Y.  Supp.  385 ;  Snell  v.  Reming- 
ttm  Paper  Co.,  102  App.  Div;  138,  92  N.  Y.  Supp.  343 ;  Lehmaier  v. 
Standard  Specialty  Co.,  123  App.  Div.  436,  108  N.  Y.  Supp.  402; 
Isaacs  V.  Terry,  etc.,  125  App.  Div.  534,  109  N.  Y.  Supp.  792 ;  Meyer 
Bros.  Drug  Co.  v.  McKinney,  137  App.  Div.  541,  121  N.  Y.'  Supp.  845. 

The  facts  in  this  case  bring  it  squarely,  we  think,  within  the  rule 
enunciated  above.  The  defendant  was  not  technically  the  manufac- 
turer of  the  cars  contracted  to  be  purchased,  but  it  stood,  so  far  as 
its  relations  to  the  plaintiff  were  concerned,  in  that  position.  Under 
contract  with  the  factory  the  defendant  took  its  entire  product.  It 
controlled  every  car  turned  out  by  the  factory.  In  other  words,  the 
Reo  Manufacturing  Company  manufactured  for  the  defendant  alone, 
and  was  prepared  and  equipped  to  supply  the  defendant  with  all  cars 
which  it  could  sell.  The  evidence  shows  that  the  Reo  Manufacturing 
Company  in  fact  had  on  hand  the  constituent  parts  of  the  different 
styles  of  cars  capable  of  being  assembled  and  made  into  a  completed 
motor  car  on  short  notice,  and  in  time  to  have  fulfilled  any  orders  re- 
ceived from  the  defendant.  It  will  be  noted  that  the  contract  between 
the  plaintiff  and  defendant  distributed  the  time  of  purchasing  the  420 
cars  in  question  over  the  entire  year,  specifying  the  number  and  kind 
to  be  taken  each  month,  and  further  providing  that  shipping  specifica- 
tions should  be  given  30  days  in  advance.  This  timely  notice  was  un- 
doubtedly required  so  that  the  defendant  might  have  ample  opportu- 
nity to  make  the  necessary  arrangements  with  the  factory  for  the 
proper  assembling  of  the  parts  into  the  completed  machine.  Conse- 
quently the  defendant  had  the  same  right  to  assert  against  the  plain- 
tiflf  the  same  rule  of  damages  as  would  be  applied  had  the  contract 
r^n  direct  to  the  factory  instead  of  to  the  defendant. 

The  amount  of  the  damages  was  absolutely  definite  and  certain,  and 
was  in  no  sense  speculative.  The  defendant  got  the  cars  at  a  specified 
price  from  the  factory.  The  plaintiff  agreed  to  buy  from  the  defend- 
ant for  another  fixed  price,  and  the  difference  between  these  prices  on 
the  number  of  cars  not  taken  was  a  simple  matter  of  computation. 
It  is  only  proper  to  add  at  this  time  that  the  overhead  charges  or  ex- 
pense of  the  defendant,  the  evidence  showed,  would  have  Ixen  in  no 
way  increased  by  the  fulfilling  of  the  contract  with  the  plaintiff. 

The  number  of  models  K  and  J  mentioned  in  the  contract,  the  jury 
were  instructed  to  eliminate  from  their  consideratioa  in  arriving  at 
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the  amount  of  damages  in  the  defendant's  counterdaim.  This  tfiey 
did,  and  made  their  award  solely  on  the  number  of  other  machines 
which  the  plaintiff  failed  to  take  and  pay  for.  We  think  their  verdict 
was  correct,  and  that  the  court  committed  no  error  in  the  rule  of  dam- 
ages charged. 

The  motion  for  a  new  trial  is  therefore  denied. 

So  ordered. 


(161  App.  Dlr.  322) 

PEOPLE  T.  NEW  YORK  CENT,  ft  H.  H.  R.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  13,  1914.) 

1.  Woods  and  Eobebts  (S  8*) — Fibes — Fobest  Pbesebvks — Measube  of  Dax- 

AOKS. 

Under  Const  art  7,  8  7,  providing  that  lands  constituting  the  forest  pre- 
serve shall  be  forever  kept  as  wild  forest  lands,  the  measure  of  damages 
against  a  railroad  company  for  burning  trees  on  portion  thereof  Is  the 
difference  In  value  between  the  land  with  the  growing  forest  and  the  land 
as  the  foundation  for  a  new  forest  which  must  be  planted  In  order  to 
maintain  the  tract  for  the  purpose  for  which  It  was  set  apart 

[Ed.  Note. — For  other  cases,  see  Woods  and  Forests,  Dec.  Dig.  {  8.*] 

2.  Constitutional  Law   (§   246*) — Fobest   Pbesebvb — Destbdction — Equai. 

Pbotectiow  of  the  Law. 

Making  the  measure  of  damages  for  the  burning  of  the  trees  on  portions 
of  a  forest  preserve,  the  difference  in  value  between  the  land  with  the 
growing  forest  and  the  land  as  the  foundation  for  a  new  forest  does  not 
deny  the  equal  protection  of  the  laws. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  if  702, 
708;   Dec.  Dig.  f  246.*] 

3.  CoNSTrruTioNAi.  Law  (|  302*) — Fobkst  Pbesebve — Destbdction — Due  Pbo- 

CEss  OF  Law. 

Making  the  measure  of  damages  for  the  burning  of  the  trees  on  por- 
tions of  the  forest  preserve  the  difference  In  value  between  the  land  with 
the  growing  forest  and  the  land  as  the  foundation  for  a  new  forest  does 
not  deny  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  K  851- 
856;   Dec,  Dig.  8  802.*] 

4.  Woods  and  Fobests  (§  8*) — Fobest  Pbesebve — Tivbeb. 

The  standing  timber  Included  in  a  forest  preserve  is  not  property  in  and 
of  Itself. 
[Ed.  Note. — ^For  other  cases,  see  Woods  and  Forests,  Dec.  Dig.  {  S.*] 
Smith,  P.  J.,  and  Howard,  J.,  dissenting. 

Appeal  from  Trial  Term,  Franklin  County. 

Action  by  the  People  of  the  State  of  New  York  against  the  New 
York  Central  &  Hudson  River  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

McClary  &  Allen,  of  Malone  (Martin  E.  McClary,  of  Malone,  of 
counsel),  for  appellant 

Thomas  Carmody,  Atty.  Gen.  (John  T.  Norton,  of  Troy,  of  coun- 
sel), for  the  People. 

•For  other  cues  see  same  topic  A  i  nuubbb  In  Dm.  A  Am.  Diga.  1907  to  dat«.  *  Rap'r  Ind«x« 
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WOODWARD,  J.  The  complaint  in  this  action,  supplemented  by 
the  bill  of  particulars,  alleges  in  substance  that  on  or  about  July  11^ 
1908,  a  fire  was  started  on  the  north  side  of  defendant's  right  of  way, 
at  about  between  telegraph  poles  125 — 05  and  125 — 19,  on  lot  21, 
township  20,  great  tract  1  of  Malcomb's  purchase,  town  of  Santa  Clara, 
Franklin  county,  N.  Y.,  and  about  3  to  3V^  miles  westerly  of  Saranac 
Inn  Station,  and  that  another  fire  started  on  or  about  October  16, 
1908,  on  the  north  side  of  said  right  of  way,  and  about  2V^  miles 
westerly  of  Saranac  Inn  Station ;  that  said  fires  were  negligently  caus- 
ed by  the  operation  of  defendant's  railroad,  and  negligently  allowed 
to  spread  upon  the  adjacent  lands  of  the  plaintiff;  that  tfie  fire  of 
July  11th  burned  over  about  39.18  acres,  and  the  fire  of  October  16th 
about  461.83  acres,  of  plaintiff's  lands,  causing  damages  in  the  sum 
of  $27,000.  The  answer  denies  negligence  in  the  starting  of  the  fires 
or  the  spreading  of  the  same,  and  denies  all  liability  for  the  damages 
claimed  by  the  plaintiff. 

Upon  the  trial  of  the  action  the  learned  court  took  from  the  jury  all 
question  as  to  the  negligence  of  the  defendant  in  reference  to  the  con- 
struction and  maintenance  of  its  engines,  and  confined  the  issue  of 
negligence  to  the  question  whether  the  fires  originated  upon  the  de- 
fendant's right  of  way,  and  whether  the  defendant  was  negligent  in 
permitting  the  fires  to  spread  to  the  lands  of  the  plaintiff.  While  the 
evidence  was  not  as  clear  as  might  be  desired  in  actions  of  this  char- 
acter, we  are  satisfied  that  it  was  such  as  to  call  for  a  submission  of 
the  defendant's  negligence  to  the  jury,  and  that  there  is  sufficient  evi- 
dence to  support  the  verdict. 

[1]  The  defendant  urges,  however,  that,  if  there,  is  sufficient  evi- 
dence to  support  a  finding  of  negligence  on  the  part  of  the  railroad 
company,  the  judgment  should  be  reversed  because  of  an  alleged  erro- 
neous measure  of  damages  permitted  by  the  learned  trial  justice.  It  is 
conceded  that  the  court  properly  charged  the  jury  that : 

"The  rale  of  damage  In  a  case  of  tltls  character  1b  thla:  That  witnesses  may 
be  allowed  to  testify  as  to  the  value  of  the  property  before  and  after  the  burn- 
ing.   The  difference  between  the  two  is  the  damage." 

But  it  is  urged  that  the  court,  in  various  rulings,  by  refusing  to  ad- 
mit testimony  as  to  the  value  of  the  tiniber  left  after  the  burning, 
erred  to  the  detriment  of  the  defendant. 

The  property  involved  in  the  fire  is  a  part  of  the  forest  preserve, 
and  the  court  held  that,  under  the  provisions  of  section  7  of  article 
7  of  the  state  Constitution,  the  timber  remaining  after  the  fire  could 
not  be  removed  as  salvage,  and  that  the  defendant  was  not  entitled  to 
any  evidence  showing  the  value  of  such  timber  for  the  purpose  of  re- 
ducing its  liability.  This  question  was  presented  in  various  aspects, 
and  each  time  with  an  exception  to  the  defendant,  so  that  the  matter 
is  squarely  up  for  determination ;  but  we  are  of  the  opinion  that  it  is 
not  a  ground  for  the  overturning  of  the  judgment  in  this  action,  for 
the  reason  that  it  is  based  upon  a  misapprehension  of  the  basis  of  the 
damages  to. the  plaintiff.  'The  defendant  says  that  the  damage  is  to 
timber ;  that  the  plaintiff's  mc^thod  consisted  of  counting  and  measur- 
ing the  trees  that  had  been  killed  upon  the  property;  then  stating  a 
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hypothetical  question  to  their  expert  witnesses,  and  asking  them  to 
testify  what  the  property  was  worth  before  the  fire,  with  the  timber 
alive  and  standing,  and  then  what  it  was  worth  after  the  fire,  with 
the  timber  killed.  The  defendant,  upon  its  theory  that  it  was  entitled 
to  salvage  out  of  the  killed  timber  remaining,  took  men  of  experience 
in  that  hne  of  work  and  went  over  the  properly,  estimating  the  value 
of  the  property  with  the  timber  alive  and  growing,  and  then  the  value 
after  tfie  fire,  with  the  killed  timber  considered  valueless,  and  also 
making  allowances  for  the  value  of  the  killed  timber  after  the  fire,  and 
it  was  claimed  that  this  was  the  true  measure  of  damages. 

As  above  suggested,  the  difficulty  with  the  defendant's  position  is 
that  it  misapprehends  the  foundation  of  the  damages.  The  damage  is 
not  to  timber  but  to  the  estate.  The  public  policy  of  the  state,  the 
necessity  for  recreation  grounds,  for  adequate  supplies  of  pure  and 
wholesome  water,  have  combined  to  give  to  timber  lands  in  certain 
portions  of  the  state  a  value  entirely  independent  of  the  market  value 
of  the  timber  on  such  lands.  The  value  is  found,  not  in  the  timber  as 
such  nor  in  the  land  as  land,  but  in  the  combination  of  land  aqd  forest, 
conserving  the  water  supply  and  preserving  the  game  and  the  oppor- 
tunities for  recreation,  and  this  forest  preserve  has  a  market  value 
just  because  it  is  forest,  because  of  the  number  of  trees,  their  kind, 
their  age,  their  healthfulness,  etc.,  in  conjunction  with  the  land,  and 
not  because  of  any  particular  price  that  the  trees  would  bring  if  taken 
to  a  sawmill.  Indeed  it  is  because  of  this  peculiar  value  that  the  state 
has  annually  appropriated  large  sums  of  money  for  the  purchase  of 
these  lands,  so  that  the  forest  could  be  preserved  as  against  the  selfish 
interests  of  individual  owners  who  were  denuding  the  land  to  the  det- 
riment of  the  general  welfare  of  the  state,  and  which  has  resulted  in 
a  constitutional  provision  which  says: 

"The  lands  of  the  state,  now  owned  or  hereafter  acquired,  constituting  the 
forest  preserve  as  now  fixed  by  law,  shall  be  forever  kept  as  wild  forest  lands. 
They  shall  not  be  leased,  sold,  or  exchanged,  or  be  taken  by  any  corporation, 
public  or  private,  nor  shall  the  timber  thereon  be  sold,  removed,  or  destroyed." 
Article  7,  I  7. 

It  is  not  the  land  nor  the  trees,  as  such,  that  have  the  value ;  it  is  the 
"wild  forest  lands"  which  have  the  value  to  the  state.  These  trees 
are  taken  out  of  the  market  as  timber  entirely;  they  are  not  to  be 
"sold,  removed,  or  destroyed,"  and  for  this  reason  the  defendant  is 
not  entitled  to  any  salvage.  It  has  destroyed  some  portion  of  the 
plaintiff's  "wild  forest  land"  because  it  has  killed  the  trees  which 
made  it  such  forest  land,  and  these  trees,  as  timber,  having  been  wholly 
withdrawn  from  the  market,  the  defendant  is  bound  to  pay  the  dam- 
age, not  to  the  timber,  but  to  the  "wild  forest  land,"  and  that  damage 
is  the  difference  in  the  value  to  the  plaintiff  between  the  land  with 
the  growing  forest  and  the  land  as  the  foundation  for  a  new  forest, 
which  must  be  planted  in  order  to  maintain  the  tract  for  the  purpose 
for  which  it  was  set  apart  by  the  people  of  this  state. 

[2]  This  construction  of  our  state  Constitution  does  not  violate 
any  of  the  provisions  of  the  fourteenth  amendment  to  the  federal 
Constitution ;  it  is  not  denying  to  the  defendant  the  equal  protection 
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of  the  laws,  for  it  is  merely  holding  it  to  the  same  responsibility  to 
which  any  other  individual  or  corporation  would  be  held  where  he  or 
it  had  been  guilty  of  a  trespass  upon  the  forest  preserve. 

[3]  It  is  not  denying  due  process  of  law,  for  it  is  only  taking  from 
the  defendant  the  damage  which  the  state  has  sustained  to  its  "wild 
forest  lands"  by  reason  of  the  trespass,  which  is  an  entirely  different 
kind  of  damage. from  that  which  would  result  to  an  individual  owner 
whose  interests  did  not  extent  beyond  his  own  homestead.  He  could 
make  use  of  the  timber,  could  get  the  market  price  for  it  as  burned 
timber,  while  his  lands,  for  private  purposes  of  agriculture,  might  be 
worth  as  much  or  more  than  for  su[^rtin|^  the  growth  of  timber,  but 
in  the  case  of  the  state,  which  is  fostering  its  forests,  the  loss  is  irrep- 
arable. 

[4]  The  timber  is  not  property  in  and  of  itself,  for  the  law  has 
withdrawn  it  from  the  market  to  serve  another  and  higher  purpose, 
and  one  which  might  be  largely  defeated  if  the  burned  timber  was 
permitted  to  be  made  use  of,  for  it  would  offer  inducements  to  forest 
fires  in  the  preserve  region,  and  the  defendant  has  no  ground  for  com- 
plaint if  it  operates  its  railroad  under  the  same  conditions  that  would 
apply  to  any  other  corporation  or  individual  in  the  same  locality  under 
like  circumstances.  The  defendant  could  not  lawfully  buy  this  timber ; 
it  could  not  take  it  under  its  general  power  of  eminent  domain  for  the 
purposes  of  its  railroad ;  it  is  not  property  to  be  disposed  of,  but  ftnds 
its  peculiar  value  in  the  fact  that  it  helps  to  constitute  the  "wild  forest 
lands"  of  the  state;  and  the  true  measure  of  damage  is  not  the  land 
and  the  trees  as  agricultural  land  and  timber,  the  timber  being  estimat- 
ed at  its  growing  value  before  and  its  burned  value  after  the  fire,  but 
is  the  value  of  the  entity  known  as  "wild  forest  lands"  before  the  burn- 
ing and  after  it,  and  this  is  what  the  land  is  worth  for  "wild  forest 
lands"  with  the  wild  forest  killed,  and  only  to  be  replaced  by  time  and 
the  expenditure  of  money.  Neither  the  land  nor  the  timber  can  be  put 
to  any  other  use ;  in  contemplation  of  law  it  has  no  existence  as  prop- 
erty except  for  the  limited  purpose  to  which  it  is  dedicated;  and,  if 
individuals  or  corporations  will  conunit  trespasses  upon  this  sacred 
preserve,  they  must  expect  to  compensate  the  state  of  New  York  for 
this  peculiar  value,  without  diminution  for  salvage  from  the  timber 
which,  in  the  law  as  it  now  stands,  is  not  timber  but  an  ingredient  of 
the  "wild  forest  lands,"  which  it  is  the  policy  of  the  state  to  preserve 
in  the  higher  interests  of  the  defendant  and  others  within  the  state. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.  All  concur,  except  HOWARD,  J.,  dissenting  in  an  opinion  in 
which  SMITH,  P.  J.,  concurs. 

HOWARD,  J.  (dissenting).  No  fixed  rule  for  measuring  the  dam- 
age done  by  fire  to  the  "wild  forest  lands"  of  the  state  has  ever  been 
adopted.  In  the  absence  of  any  recognized  measure  of  damages  in 
such  cases,  the  plaintiff  in  this  case  undertook  to  prove  its  damages  by 
the  rule  applicable  between  private  individuals.  In  view  of  the  own- 
ership of  these  lands,  the  uses  to  which  they  are  put,  and  the  consti- 
tutional prohibitions  concerning  them,  their  value  can  only  be  fixed  by 
an  arbitrary  standard.    No  natural  standard  (that  is,  no  market  stand- 
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ard)  can  be  employed.  The  value  of  these  forest  preserve  lands  is 
entirely  a  matter  of  opinion,  not  of  computation.  How  much  they  are 
worth  for  the  purpose  of  conserving  the  water  supply,  how  much  they 
are  worth  as  a  rendezvous  for  consumptives,  as  a  haunt  for  wild  ani- 
mals, as  a  Mecca  for  hunters,  as  a  wilderness  for  recreation,  must 
necessarily  depend  upon  the  different  tastes  and  views  of  those  whose 
opinions  are  sought.  There  would  be  such  a  wide  fluctuation  in  these 
views  and  tastes  as  to  render  opinions  on  the  subject  wholly  imprac- 
ticable in  measuring  damages.  Therefore,  in  fixing  the  value  of  these 
lands,  in  case  of  damage  by  fire,  the  courts  must  hit  upon  and  establish 
some  arbitrary  rule.  The  rule  in  this  case  (that  is,  the  rule  employed 
when  private  parties  come  into  court)  is,  in  my  judgment,  as  accurate 
and  fair  as  any  rule  which  can  be  thought  of,  provided  that  it  is  cor- 
rectly applied  and  allowed  to  operate  in  all  directions  as  it  would  op- 
erate between  individuals.  But  in  this  case,  as  I  view  it,  the  rule  was 
incorrectly  and  most  unfairly  applied. 

When  the  state  comes  into  court  as  a  litigant,  it  is  entitled  to  no  more 
than  a  private  suitor,  to  no  different  measure  of  damages.  People  v. 
Stephens,  71  N.  Y.  527.  But  in  this  case  it  got  more  than  a  private 
suitor,  and  the  defendant  labored  at  a  disadvantage  in  having  the  state 
as  an  opponent.  The  state  attempted  to  prove  the  damages  by  swear- 
ing witnesses  as  to  the  value  of  the  property  before,  and  then  as  to  its 
value  after,  the  fire ;  the  difference  being  the  damages.  The  defendant 
by  cross-examination  and  otherwise  attempted  to  show  that  much  of 
the  burned  timber  could  have  been  cut  off  and  sold  and  the  damages 
greatly  lessened  in  this  manner.  This  evidence  was  rejected  on  the 
theory  that  section  7  of  article  7  of  the  Constitution  forbids  the  re- 
moval or  sale  of  these  dead  trees.  Of  course,  between  private  liti- 
gants this  evidence  would  have  been  entirely  competent,  because  the 
Constitution  would  not  have  been  in  the  way.  And  it  was  competent 
here  for  the  reason  that  a  rule,  inapplicable  to  the  circumstances  and 
arbitrarily  applied,  was  being  employed. 

The  Constitution  surely  prohibits  the  sale  of  live  timber,  and  yet  in 
each  question  of  the  plaintiff  it  was  assumed  that  the  live  timber  could 
be  sold.  This  assumption  was  proper  because  the  ordinary  rule  of 
damages  would  have  been  unworkable  without  this  assumption;  but 
it  was  a  lopsided  application  of  the  rule,  amounting  to  its  complete  sub- 
version, to  assume  that  the  live  timber  could  be  sold  in  violation  of  the 
Constitution,  and  that  the  dead  timber  could  not  be  sold.  This  was  the 
employment  of  that  part  of  the  rule  which  favored  the  state ;  a  rejec- 
tion of  that  part  which  favored  the  defendant.  This  distortion  of  the 
rule  worked  great  harm  to  the  defendant.  It  was  an  invocation  of  the 
Constitution  to  the  profit  of  the  state  and  to  the  detriment  of  the  de- 
fendant. It  denied  to  the  defendant  the  "equal  protection  of  the  laws." 
The  measure  of  damages  employed  was  manifestly  improperly  em- 
ployed. The  error  worked  great  havoc  to  the  rights  of  the  defendant. 
It  was  wholly  unreasonable,  wholly  unfair.  The  judgment  should  be 
revoked. 

SMITH,  P,  J,,  concurs. 
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(161  App.  DlT.  25K) 

In  re  WOLFF'S  ESTATB. 

(Sapreme  Court,  Appellate  Divlsloii,  First  Department    Mardi  0,  1914.) 

1.  £iX£CDTOB8    AND    ADUNIBTBATOBS    (i    17*) LbTTBBS    OF    Administbahor — 

G&ANTina ^AUTHOBITT   OT    SUBBOOATB. 

The  Surrogate's  Court  has  no  discretion  as  to  tbe  granting  of  letters 
of  administration;  its  duty  being  limited  to  following  tbe  order  pre- 
scribed by  Code  CIt.  Froc.  i  2660. 

[Ed.  Note. — For  otber  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  Si  43-50;   Dec.  Dig.  |  17.*] 

2.  ExEcnroBB  akd  Administbatobb  (J  17*) — Right  to  Appointmbnt — ^Peb- 

SON8   ESTITUBD — STATUTES — CoNSTBUCTION — LlUTCATIOHB. 

Code  CiT.  Froc.  i  2660,  provides  that  administration  in  case  of  intes- 
tates must  be  granted  to  the  relatives  of  deceased  "entitled  to  succeed  to 
his  personal  property,"  who  will  accept  the  same  In  the  following  order: 
(8)  To  any  next  of  kin  "entitled  to  share  In  the  distribution  of  the  estate." 
Held,  that  the  words  quoted  constitute  a  limitation  on  the  right  of  the 
next  of  kin  to  administer ;  and  hence,  where  a  first  cousin  of  an  intes- 
tate was  not  entitled  to  share  in  decedent's  estate,  he  was  not  entitled  to 
letters  as  against  the  public  administrator. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  H  43-59;  Dec.  Dig.  {  17.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

Application  by  Emil  Wolff  for  letters  of  administration  on  the' goods, 
chattels,  and  credits  of  Raphael  H.  Wolff,  deceased.  From  a  surro- 
gate's order  denying  petitioner's  application  and  granting  letters  of  ad- 
ministration to  the  public  administrator,  petitioner  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Nathaniel  A.  Elsberg,  of  New  York  City,  for  appellant 
Frank  W.  Arnold,  of  New  York  City,  for  respondent 

SCOTT,  J.  Raphael  H.  Wolff,  a  citizen  of  the  United  States,  and 
resident  of  the  county  of  New  York,  died  intestate  in  Berlin,  Germany, 
leaving  personal  property  in  Germany  as  well  as  in  the  county  of  New 
York.  He  left  no  widow  or  children;  his  only  next  of  kin  being  a 
brother  and  four  sisters,  all  of  whom  are  resident  aliens  and  therefore 
incapable  of  receiving  letters  of  administration  here.  Code  Civ.  Proc. 
§  2661.  Application  for  such  letters  was  made  by  the  petitioner,  Emil 
Wolff,  a  resident  of  the  city  of  New  York,  and  a  first  cousin  of  the 
deceased,  but  not  one  of  the  next  of  kin  of  said  deceased  entitled  to 
succeed  to  a  share  in  his  personal  estate.  The  surrogate  refused  to 
grant  letters  to  said  petitioner,  but  did  grant  them  to  the  public  admin- 
istrator.   The  petitioner  appeals. 

[1]  The  Surrogate's  Court  is  vested  with  no  discretion  as  to  the 
granting  of  letters  of  administration.  Section  2660,  Code  of  Civil  Pro- 
cedure, prescribes  to  whom  letters  shall  be  granted,  and  all  that  the  sur- 
rogate has  to  do  in  any  given  case  is  to  follow  the  mandate  of  the  stat- 
ute. To  do  this,  however,  it  is  necessary,  in  the  present  case,  to  con- 
strue the  statute  to  ascertain  what  its  mandate  is. 
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[2]  Section  2660,  as  far  as  applicable,  reads  as  follows: 

"AdmlnlstraUon  In  case  of  Intestates  mnst  be  granted  to  the  relatives  ot 
the  deceased,  entitled  to  micceed  to  hU  personal  property,  who  will  accept 
the  same,  In  tbe  following  order:  (1)  To  the  sorrlTlng  husband  or  wife.  &i 
To  the  chlldroi.  0)  To  the  fftther.  (4)  To  the  mother.  (5)  To  the  brothers. 
(6)  To  the  sisters.  (7)  To  the  grandchildren.  (8)  To  any  next  of  kin  entitled 
to  share  in  the  dlstritratlon  of  the  estate.  (9)  To  the  executor  or  administra- 
tor  of  a  sole  legatee  named  in  a  will  whereby  the  whole  estate  is  devised  to 
snch  deceased  sole  legatee.  *  *  *  If  no  lelatiTe,  or  guardian  of  a  minor 
relative,  will  accept  the  same,  the  letters  mnst  be  granted  to  the  creditors  of 
the  deceased ;  the  creditor  first  applying,  tf  otherwise  competent,  to  be  entitled 
to  preference.  •  •  •  The  pubUc  administrator  In  the  dty  of  New  York  has 
preference  after  the  next  of  Un,  and  after  an  execntor  or  administrator  of 
a  sole  legatee  named  In  a  will  whereby  the  whole  estate  Is  devised  to  such 
deceased  sole  legatee,  over  creditors  and  all  other  persons.    •    «    •" 

The  real  question  involved  in  this  appeal  is  whether  or  not  the  words 
"entitled  to  succeed  to  his  personal  property,"  in  the  first  sentence  of 
the  section,  and  the  words  "entitled  to  share  in  the  distribution  of  his 
estate,"  in  the  eighth  subdivision,  are  words  of  qualification,  so  that  to 
entitle  any  relative  or  next  of  kin  to  letters  of  administration  it  must 
appear  that  the  applicant  is  "entitled  to  succeed  to  the  personal  estate" 
of  the  deceased,  or  is  "entitled  to  share  in  the  distribution  of  his  es- 
tate." 

In  the  case  at  bar,  the  petitioner,  while  a  relative  of  the  deceased,  is 
not,  strictly  speaking,  a  next  of  kin,  and  is  not  entitled  to  succeed  to  or 
share  in  the  distribution  of  his  personal  estate.  The  question  involved 
is  one  which  arises  not  infrequently,  because  the  order  in  which  per- 
sonal property  of  an  intestate  passes  to  his  next  of  kin  under  the  stat- 
ute of  descent  and  distribution  differs  somewhat  from  the  order  in 
which  the  right  to  administer  is  prescribed  by  the  section  of  the  Code 
above  quoted.  Thus  in  Matter  of  Patten,  80  Misc.  Rep.  482, 142  N.  Y. 
Supp.  452,  the  contest  for  letters  of  administration  was  between  a  half- 
brother  of  the  intestate,  who  took  no  share  in  his  estate,  but  stood  fifth 
in  the  order  of  preference  in  section  2660,  and  a  grandchild  who  took 
the  entire  estate  under  the  statute  of  distribution,  but  stood  only  sev- 
enth in  the  order  of  preference  in  said  section  2660.  If  the  words  "en- 
titled to  succeed  to  his  personal  property"  in  the  first  sentence  of  sec- 
tion 2660  were  not  words  of  qualification  controlling  the  right  to  ad- 
minister in  the  order  of  preference  prescribed  by  the  section,  and  that 
right  rested  upon  kinship  alone,  the  half-brother  who  had  no  interest  in 
the  estate  would  have  been  entitled  to  administer  it  to  the  exclusion  of 
the  grandchild  who  was  solely  interested  in  it.  If,  however,  the  words 
last  quoted  are  to  be  considered,  as  the  surrogate  in  the  case  cited 
said  they  should  be,  as  words  of  qualification,  the  grandchild,  being  the 
only  person  entitled  to  succeed  to  the  personal  property,  was  entitled 
to  letters  of  administration  in  preference  to  any  other  relative  of  the 
intestate  not  entitled  to  share  in  such  distribution,  notwithstanding  the 
apparent  preference  given  to  such  other  relative  by  section  2660. 

The  question  under  consideration  has  been  variously  decided  in  this 
state.  The  appellant  here,  and  those  decisions  upon  which  he  relies, 
follow  the  rule  announced  in  Lathrop  v.  Smith,  24  N.  Y.  417,  which 
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arose  under  a  section  of  the  Revised  Statutes  (2  R.  S.  p.  74,  §  27). 
That  section  provided  that: 

"Administration,  In  case  of  Intestacy,  shall  be  granted  to  the  relatives  of 
the  deceased,  who  would  be  entitled  to  succeed  to  his  personal  estate,  if  they 
or  any  of  them  will  accept  the  same,  in  the  following  order:  First,  to  the 
widow ;  •  •  •  Seventh,  to  any  other  of  the  next  of  kin  who  would  be  en- 
titled to  share  in  the  distribution  of  the  estate." 

The  intestate  in  that  case  had  left  a  father  and  a  brother,  the  sole 
next  of  kin.  The  father,  who  was  entitled  to  succeed  to  the  whole  per- 
sonal estate,  had  renounced  the  right  to  receive  letters  of  administra- 
tion, and  the  contest  for  such  letters  was  between  the  brother  and  a 
creditor  of  the  decedent.  The  Court  of  Appeals  held  that  it  had  been 
the  apparent  intention  of  the  Legislature  to  provide  that  administraticm 
should  be  awarded  according  to  the  kinship  of  applicants  to  the  intes- 
tate, without  regard  to  the  question  whether  the  applicant  would  or 
would  not  share  in  the  personal  estate.  To  arrive  at  this  result,  the 
court  construed  the  words  "would  be  entitled  to  succeed  to  his  personal 
estate"  as  if  they  were  "might  be  entitled  to  succeed."  Judge  E.  Dar- 
win Smith  dissented  in  a  vigorous  opinion  to  the  effect  that  the  true 
construction  of  the  section  was : 

"That  the  relatives  of  the  deceased  therein  mentioned  should  respectively 
be  entitled  to  share  in  the  distribution  of  the  personal  estate  of  the  deceased  at 
the  time  of  his  death,  to  entitle  them,  as  matter  of  right,  to  take  out  letters 
of  admialstration  upon  his  estate ;  and  that  the  fact  of  an  existing  present  in- 
terest ta  the  estate,  contingent  only  in  respect  to  its  amount  after  payment  of 
the  debts,  must  distinctly  appear  to  the  surrogate  at  the  time  of  such  applica- 
tion to  entitle  the  applicant,  as  a  matter  of  right,  to  such  administration." 

He  referred  with  approval  to  an  opinion  to  the  same  effect  delivered 
by  Surrogate  Bradford,  whose  competency  and  authority  as  an  ex- 
ponent of  the  law  of  Surrogate's  Courts  is  universally  recognized. 
Public  Administrators  v.  Peters,  1  Bradf.  Sur.  100.  Judge  Smith  also 
pointed  out  that  our  statute  regulating  the  administration  of  intestates' 
estates  had  been  copied  from  the  English  Statute  upon  the  subject,  and 
that  the  established  rule  in  England  was  "that  the  rights  of  administra- 
tion of  the  effects  of  the  deceased  follows  the  rights  of  property  in 
them."  Lathrop  v.  Smith  was  decided  in  1862.  In  the  following  year 
the  Legislature  amended  the  section  of  the  Revised  Statutes,  by  adding 
to  it  the  following: 

"This  section  shall  not  be  construed  to  authorise  the  granting  of  letters  to 
any  relative  not  entitled  to  succeed  to  the  personal  estate  of  the  deceased  as 
his  next  of  kin  at  the  time  of  his  decease."    Laws  1863,  c.  362,  |  3. 

In  1867  the  section  was  again  amended  by  inserting  the  mother  of 
the  deceased  intestate  among  those  entitled  to  administer,  and  in  this 
amendment  the  amendatory  words  contained  in  the  act  of  1863  were 
omitted.  Laws  1867,  c.  782,  §  6.  The  law  remained  in  this  condition 
until  1896,  when  the  law  regulating  the  practice  in  Surrogate's  Courts 
was  codified  and  incorporated  into  the  Code  of  Civil  Procedure.  Laws 
1896,  c.  686.  By  this  act,  section  2660  was  enacted  in  its  present  form 
so  far  as  concerns  the  question  now  under  consideration;  the  words 
"would  .be  entitled"  being  superseded  by  the  single  more  imperative 
146N.T.S.— 82 
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word  "^titled,"  a  change  which  would  seem  to  preclude  the  construc- 
tion of  "might  be  entitled"  adopted  in  Lathrop  v.  Smitii.  This  statute 
came  before  the  General  Term  in  the  Fourth  Department  in  Matter  of 
Wilson,  92  Hun,  348,  36  N.  Y.  Supp.  882.  The  court  refused  to  attach 
any  significance  to  the  change  in  phraseology  above  noted,  and  followed 
the  ruling  in  Lathrop  v.  Smith.  The  point,  however,  was  not  strictly 
necessary  to  the  decision  of  the  case  then  before  the  court.  The  con- 
test for  administration  was  between  the  widow  of  the  intestate  and  his 
son,  and  the  denial  of  the  widow's  rights  to  administer  was  based  upon 
a  separation  s^eement  executed  by  her,  by  which,  as  it  was  claimed, 
she  had  renounced  and  released  all  claims  upon  his  personal  estate.  It 
was  quite  a  sufRcient  answer  to  this  objection  to  her  competency  to  re- 
ceive letters  that  the  Surrogate's  Court  had  no  power  to  construe  or 
enforce  the  separate  agreement  The  case  cannot  therefore  be  deemed 
of  controlling  authority. 

Since  the  case  last  above  cited,  the  question  has  not  been  considered 
by  any  appellate  court.  In  Matter  of  Lowenstein,  29  Misc.  Rep.  723, 
62  N.  Y.  Supp.  819,  Surrogate  Vamum  of  the  county  of  New  York 
followed,  without  re-examination  of  the  question,  Lathrop  v.  Smith  and 
Matter  of  Wilson.  In  Matter  of  Seymour,  33  Misc.  Rep.  271,  68  N. 
Y.  Supp.  638,  Surrogate  Silkman  of  Westchester  county  re-examined 
the  question  de  novo,  reviewing  at  length  the  previous  decisions  and 
the  successive  changes  in  the  statutes,  quoting  in  addition  thereto,  the 
remark  of  Chief  Judge  Church  in  Cottle  v.  Vanderheyden,  11  Abb. 
Prac.  (N.  S.)  17,  that: 

"Tbe  obTlons  policy  of  the  statute  Is  to  grant  administration  directly  to 
those  most  interested  in  the  estate,  and  the  appointment  of  the  lepresentatlTes 
of  persons  entitled  is  purposely  preferred  only  to  straqgers." 

The  learned  surrogate  arrived  at  the  conclusion  that  the  words  "en- 
titled to  succeed  to  the  personal  property"  contained  in  the  present  stat- 
ute were  words  of  qualification,  and  that  in  order  to  claim  administra- 
tion as  a  matter  of  right  an  applicant  must  show  not  only  kinship,  but 
also  a  present  right  to  succeed  to  the  personal  property.  This  same 
view  was  adopted  by  Surrogate  Ketcham  of  Kings  county  in  Matter 
of  McNamee,  78  Misc.  Rep.  324,  139  N.  Y.  Supp.  304,  and  by  the  sur- 
rogate from  whose  order  this  appeal  is  taken  in  Matter  of  Patten,  80 
Misc.  Rep.  482,  142  N.  Y.  Supp.  452. 

After  careful  consideration,  we  are  convinced  that  the  later  construc- 
tion given  to  section  2660  of  the  Code  of  Civil  Procedure  by  the  cases 
last  above  cited  is  the  correct  one.  We  think  that  the  change  in  phrase- 
ology adopted  in  the  codifying  act  of  1896  is  very  significant,  especially 
in  view  of  the  previous  construction  given  to  the  language  of  the  Re- 
vised Statutes.  Careful  codifiers,  as  were  those  who  prepared  the  act 
of  1896,  do  not  generally  make  a  deliberate  change  in  the  phraseology 
of  a  statute  which  has  been  judicially  construed,  unless  it  is  intended  to 
alter  in  some  way  the  meaning  given  to  this  statute  by  such  construc- 
tion. At  the  very  least,  we  may  attribute  to  the,  codifiers  and  the  Leg- 
islature an  intention  to  avoid  the  binding  effect  given  to  the  former  sec- 
tion by  way  of  construction,  leaving  the  new  language  to  be  construed 
as  it  reads,  and  not  as  the  former  act  read.    So  construing'  the  lan- 
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guage  as  it  now  stands,  it  seems  to  be  quite  clear  that  the  words  "enti- 
tied  to  succeed  to  his  personal  property,"  and  "entitled  to  share  in  the 
distribution,"  are  words  of  qualification.  Otherwise  they  would  be  sur- 
plusage, and  it  is  a  cardinal  rule  in  the  construction  of  statutes  that 
effect  must  be  given,  if  possible,  to  every  part  of  tiie  statute.  If  it 
had  been  intended  that  administration  should  be  granted  solely  on  ac- 
count of  kinship  in  the  order  specified,  the  section  would  have  read : 
"Administrations  in  cases  of  intestacy  must  be  granted  to  the  relatives 
of  the  deceased  *  *  ♦  who  will  accept  the  same  in  the  following 
order,"  etc.  This  would  have  been  a  complete  and  perfect  provision  if 
the  Legislature  had  intended  to  provide,  as  the  appellant  insists  it  did 
intend.  We  must  assume  that  tihere  was  some  intention  in  inserting 
after  the  words  "relatives  of  the  deceased"  the  qualifying  words  "en- 
titled to  succeed  to  his  personal  property,"  and  if  there  was  any  inten- 
tion it  must  have  been  that  to  entitle  an  applicant  to  letters  of  admin- 
istration it  must  appear  not  only  that  he  is  a  relative  of  the  deceased, 
but  also  that  he  is  entitled  to  succeed  to  the  personal  property.  If  we 
are  right  in  this  construction  of  the  statute,  it  follows  that  the  order 
appealed  from  is  right  and  must  be  affirmed.  The  only  relatives  of  the 
deceased  who  are  entitled  to  succeed  to  or  to  share  in  his  personal  es- 
tate are  nonresident  aliens  and  incompetent  to  administer  in  this  state. 
The  petitioner  is  a  relative  and  a  resident,  but  is  not  entitled  to  share 
in  the  distribution  of  the  personal  estate.  Letters  must  therefore  issue 
to  the  public  administrator. 

Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


061  App.  Dlv.  79) 

In  re  BALL'S  ESTATE. 

(Supreme  Court,  Appellate  Dlyislon,  Second  Department    March  6,  1914.) 

1.  Taxation  (|  895') — Tbansfee  Tax — Appbaibal  of  Good  Wiix. 

Evidence  In  the  appraisal  of  tbe  good  will  in  determining  the  transfer 
tax  on  the  estate  of  a  deceased  member  of  a  firm  examined,  and  held,  that 
the  surrogate  erred  in  determining  its  value  by  computing  the  sum  of  the 
average  net  profits  for  three  years,  then  deducting  the  value  of  the  per- 
sonal services  of  the  decedent  and  multiplying  the  remainder  by  two,  but 
that,  in  view  of  the  nature  of  the  business  and  the  circumstances  Involved, 
its  value  should  be  computed  by  taking  the  average  net  profits  for  five 
years  and  from  the  proportionate  share  thereof  of  the  partner  Involved  de- 
ducting the  value  of  the  personal  services,  and  the  Interest  on  the  original 
Investment,  and  multiplying  the  balance  by  three. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  §§  1714-1721 ;  Dec. 
Dig.  i  895.*] 

2.  Good  Will  (J  1*) — NAraBE. 

"Good  will"  has  been  described  as  the  advantage  or  benefit  acquired  by 
an  establishment  aside  from  the  value  of  the  money  or  property  employed 
therein,  in  consequence  of  the  general  public  patronage  and  encouragement 
received  from  customers  on  account  of  its  position  or  celebrity  or  reputa- 
-  tlon  for  skill,  affluence,  or  punctuality,  or  other  drcumstances  or  necessi- 
ties, or  even  from  ancient  partialities  or  prejudices. 

[Ed.  Note. — ^For  other  cases,  see  Good  Will,  Cent  Dig.  {  1;   Dec.  Dig. 

I  l* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3128-3130;  vol. 
8,  p.  7678.] 

•Tot  oUiar  caMs  •••  Mm*  topte  *  I  tunamM  in  Dm.  *  Am.  Dlga.  UOT  to  daU,  *  Rep'r  IndexM 
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3.  TAXAnoR  (I  866*)— TBAifsnn  Tax — Good  Wnx. 

Good  will  la  property  and  taxable  as  such  under  the  Tax  Transfer  Iaw 
(Consol.  Laws,  c.  60  [Laws  1909,  c.  62])  f(  220.  243,  amended  by  Laws 
1910,  c.  706,  and  Laws  1911,  a  732. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec.  Dig.  f  868.*] 

4.  Taxation  ({  895*>— Tbansfeb  Tax — Gifts. 

Evidence  considered,  and  held,  tbat  a  purported  gift  of  shares  of  stock 
of  a  corporation  by  a  decedent  to  his  sons,  If  not  merely  colorable,  was 
at  least  not  an  absolute  transfer  of  title,  bnt  tbat  there  was  a  retention 
of  ownership  and  control  by  the  decedent  making  the  shares  taxable  to 
his  estate. 

[£d.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  1714-1721 ;  Dec 
Dig.  i  895.*] 

5.  Taxation  ({  879*) — ^TBAifsnca  Tax. 

A  gift  of  shares  of  stock  not  Intended  to  become  complete  in  either 
enjoyment  or  possession  until  after  the  death  of  the  donor  Is  subject  to 
transfer  tax  on  his  death. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {  1702;  Dec  Uig. 
I  879.*] 

Appeal  irom  Surrogate's  Court,  Suffolk  County. 

In  the  matter  of  the  estate  of  Thomas  R.  Ball,  deceased.  From  a  de- 
cree of  the  Surrogate's  Court  appraising  the  estate  under  the  acts  in 
relation  to  the  transfer  tax,  the  Comptroller  of  the  State  appeals.  Re- 
versed, with  directions. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
PUTNAM,  JJ. 

John  R.  Vunk,  of  Patchogue,  for  appellant. 

John  W.  Boothby,  of  New  York  City  (Noah  C.  Rogers  and  Alfred 
H.  Holbrook,  both  of  New  York  City,  on  the  brief),  for  respondents. 

BURR,  J.  Thomas  R.  Ball  died  December  21,  1911,  leaving  a  last 
will,  proved  before  the  Surrogate's  Court  of  Suffolk  county  on  Jan- 
uary 6,  1912.  By  this  will  he  gave  to  his  two  sons  all  of  his  interest  in 
the  assets  of  the  firm  of  "Best  &  Co.,"  including  merchandise,  accounts, 
bills  receivable,  patents,  trade-marks,  good  will,  leases,  leasehold  inter- 
ests, and  all  other  property,  upon  conditions  not  here  important.  He 
also  made  these  sons  his  residuary  devisees  and  legatees.  In  assessing 
the  value  of  the  taxable  transfers  under  said  will,  the  Surrogate's  Court 
was  called  upon  to  determine  the  value  of  said  good  will.  The  tax 
appraiser  reported  its  value  to  be  $251,174.88.  The  Surrogate's  Court 
reduced  this  to  $92,219.28.  The  correctness  of  this  decision  is  now 
before  us  for  review. 

[1]  In  determining  its  value,  the  learned  surrogate  computed  the 
sum  of  the  average  net  profits  of  the  firm  of  Best  &  Co.  for  three 
years  preceding  the  death  of  Thomas  R.  Ball,  deducted  therefrom  a 
sum  estimated  to  be  equal  to  the  value  of  the  personal  services  of  said 
'Thomas  R.  Ball  at  the  rate  of  $30,000  a  year  for  said  period,  and  mul- 
tiplied the  remainder  by  two.  He  claims  to  have  found  authority  for 
this  method  of  computation  in  the  decision  of  this  court  in  the  case 
of  Matter  of  Silkman,  121  App.  Div.  202,  105  N.  Y.  Supp.  .872. 

*For  oUmf  cum  m«  came  topic  *  {  mdubbb  In  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  IndezM 
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[I]  Mr.  Justice  Story  says: 

"Good  will  may  be  properly  enough  described  to  be  the  advantage  or  bene- 
fit which  la  acquired  by  an  establishment  beyond  the  mere  value  of  the  cap- 
ital, stock,  funds,  or  property  employed  therein,  in  consequence  of  the  general 
public  patronage  and  encouragement  which  It  receives  from  constant  or  habit- 
ual customers,  on  account  of  its  local  position  or  common  celebrity,  or  reputa- 
tion for  skill  or  affluence,  or  punctuality,  or  from  other  accidental  dream- 
stances  or  necessities,  or  even  from  ancient  partialities  or  prejudices."  Story 
on  Partnership  (7th  Ed.)  S  99 ;  Boon  v.  Moss,  70  N.  Y.  465,  473. 

That  many  of  the  elements  referred  to  exist  in  the  case  at  bar  may 
not  be  denied.  At  the  time  of  testator's  death,  the  firm  was  composed 
of  himself  and  his  two  sons,  T.  Arthur  Ball  and  Ancell  H.  Ball,  but 
the  will  contains  a  recital  that  the  latter  had  "no  interest  whatsoever 
in  the  assets  of  said  business,  but  only  in  the  profits  thereof."  For 
a  long  time  there  had  been  no  one  interested  therein  bearing  the  name 
of  Best,  and  yet  this  name  had  been  maintained  as  a  thing  of  value. 
The  reputation  of  the  firm,  particularly  as  a  dealer  in  children's  cloth- 
ing and  supplies,  was  extensive.  '  Among  its  trade-marks  were  the 
words  "Lilliputian  Bazaar,"  and  a  very  large  portion  of  its  business 
was  of  the  diaracter  known  as  "mail  order"  business ;  that  is,  patron- 
age from  persons  who  did  not  actually  visit  its  shops,  but,  by  reason 
of  its  reputation,  were  accustomed  to  trade  with  it  through  the  medium 
of  written  communications  sent  through  the  mail.  Decedent  mani- 
festly considered  this  good  will  of  value,  for  in  the  articles  of  copart- 
nership into  which  he  entered  with  his  two  sons  in  March,  1904,  and 
which  were  renewed  in  October,  1907,  and  again  in  December,  1910, 
among  other  things  he  contributed  to  the  capital  of  said  copartnership 
the  use  of  the  "trade-marks,  furniture,  fixtures,  good  will,"  etc.,  owned 
by  him  in  the  conduct  of  the  existing  business  of  Best  &  G>.,  and  there 
was  contained  in  the  copartnership  articles  an  express  covenant  that 
no  interest  or  title  of  any  nature,  kind,  or  description  passed  to  either 
of  the  sons  in  the  "trade-marks,  good  will,"  etc.,  but  only  the  use  there- 
of so  long  as  the  firm  continued ;  and  in  his  will,  executed  on  Novem- 
ber 16,  1906,  and  republished  with  a  codicil  thereto  on  October  4,  1909, 
he  bequeaths  these  to  his  two  sons. 

[3]  This  good  will  is  property,  and,  although  intangible,  the  transfer 
thereof  is  taxable  under  the  Jaw  relating  to  taxable  transfers.  Tax 
Law  (Consolidated  Laws,  c.  60  [Laws  of  1909,  c.  62,  as  amended  by 
Laws  of  1910,  c.  706,  and  Laws  of  1911,  c.  732]  §§  220,  243) ;  Godley 
v.  Crandall  &  Godley  Co.,  153  App.  Div.  697,  on  page  -713,  139  N.  Y. 
Supp.  236;  Matter  of  Dun,  40  Misc.  Rep.  509,  82  N.  Y.  Supp.  802; 
Matter  of  Helhnan,  174  N.  Y.  254,  66  N.  E.  809, 95  Am.  St.  Rep.  582 ; 
Matter  of  Vivanti,  138  App.  Div.  281,  122  N.  Y.  Supp.  954,  appeal 
dismissed  200  N.  Y.  513,  93  N.  E.  1134.  The  determination  of  the 
value  of  this  intangible  property  is  always  difficult,  and  any  rule  adopt- 
ed with  respect  to  the  same  must  of  necessity  be  more  or  less  arbitrary. 

In  Allan  on  the  Law  of  Good  Will  (page  85)  the  rule  is  thus  stated : 

"The  usual  basis  of  valuation  is  the  average  net  profits  made  during  the 
few  years  preceding  the  sale." 
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In  Mellersh  v.  Keen,  28  Beavan,  453,  Sir  John  Romilly,  Master  of 
the  Rolls,  determined  that  "the  average  of  three  years'  annual  profits" 
was  a  fair  basis  of  value. 

In  Page  v.  RatliflFe,  75  Law  Times  Rep.  (N.  S.)  371,  Mr.  Justice 
Stirling,  of  the  High  Court  of  Justice,  said: 

"It  is  assessed  at  so  many  years'  purchase." 

And  in  fixing  the  value  of  the  good  will  of  a  brewery,  he  added : 

"It  seems  to  me  that  competition  and  a  desire  to  exclude  riyals  in  trade 
would  lead  a  brewer  to  give  not  less  than  three  years'  profit." 

In  Von  Au  v.  Magenheimer,  115  App.  Div.  84,  100  N.  Y.  Supp. 
659,  this  court  said,  speaking  through  Mr.  Justice  Rich,  that  as  a  gen- 
eral rule  "the  value  of  good  will  may  be  fairly  arrived  at  by  multiply- 
ing the  average  net  profits  by  a  number  of  years,  such  number  being 
suitable  and  proper,  having  reference  to  the  nature  and  character  of 
the  particular  business  under  consideration,"  and  that  the  proper  num- 
ber of  years  is  not  a  question  of  law,  but  one  of  fact.  In  the  same 
case,  on  a  second  appeal  (126  App.  Div.  257,  110  N.  Y.  Supp.  629),  it 
was  held  not  to  be  error  to  refuse  to  charge  that  in  estimating  good 
will  by  the  net  profits  the  number  of  years  cannot  exceed  five. 

In  Matter  of  Keahon,  60  Misc.  Rep.  508,  113  N.  Y.  Supp.  926,  the 
value  of  the  good  will  was  determined  by  multiplying  the  average  net 
profits  for  a  series  of  years  by  three. 

In  Matter  of  Silkman,  supra,  the  average  net  profits  for  the  three 
years  immediately  preceding  the  testator's  death  was  ascertained,  and 
this  sum,  multiplied  by  two,  was  held,  under  the  circumstances  there 
disclosed,  to  be  a  fair  basis  of  computation.  But  that  it  was  not  there- 
by intended  to  establish  this  as  an  inflexible  rule  of  computation  is 
dear  from  the  fact  that  the  writer  of  the  opiniop,  the  present  Presid- 
ing Justice  of  this  court,  quotes  with  approval  the  language  of  Mr. 
Justice  Rich  in  Von  Au  v.  Magenheimer,  supra. 

It  appears  in  the  case  at  bar,  from  the  balance  sheet  in  liquidation, 
that  the  value  of  the  entire  assets  of  Best  &  Co.,  exclusive  of  good 
will,  was  $178,405.12,  of  which  $137,710.96,  or  about  70  per  cent, 
thereof,  was  in  the  ownership  of  Thomas  R.  Ball.  The  net  profits 
for  the  years  immediately  preceding  his  death  were,  in  1907,  $210,- 
911.66;  in  1908,  $142,845.94;  in  1909,  $165,033.80;  in  1910,  $130,- 
915.46.  In  the  year  1911  there  was  a  loss  amounting  to  $67,620.32. 
In  that  year  the  firm  of  Best  &  Co.  moved  from  62  West  Twenty- 
Third  street,  where  it  had  been  located  for  many  years,  to  the  north- 
west comer  of  Fifth  avenue  and  Thirty-Fifth  street,  where  it  is  now 
located.  The  effect  of  this  change  was  not  to  diminish  the  yearly  gross 
sales  of  the  concern;  on  the  contrary,  they  exceeded  those  of  the 
previous  year  by  about  $156,000,  and  the  average  for  the  preceding 
years,  from  190/  down,  by  a  still  greater  sum.  The  expense  account 
for  1911  was,  however,  greatly  increased.  But  one  very  large  item 
therein  was  the  rent  of  the  Twenty-Third  street  store,  which  was  sub- 
stantially tmoccupied,  and  the  lease  for  which  had  a  year  still  to  run. 
and  which  rent,  over  and  above  the  amount  received  from  subtenants, 
was  $42,247.50.    In  addition,  there  was  some  outlay  for  actual  moving 
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expenses,  amounting  to  about  $2,000,  aiid  a  charge  for  fixtures  in  con- 
nection with  fitting  up  the  new  store  on  Fifth  avenue,  relatively  much 
greater  than  would  have  been  the  case  if  the  firm  had  remained  in 
West  Twenty-Third  street,  judging  from  similar  expenditures  made  in 
preceding  years.  The  conditions  for  the  year  1911  were  so  unusual 
that,  to  obtain  a  fair  average  of  net  profits,  we  feel  justified  in  com- 
puting the  same  from  the  year  1907,  so  that  the  bad  year  at  one  ex- 
treme is  offset  by  a  good  year  at  the  other,  with  three  intervening 
years  showing  approximately  similar  net  profits.  So  computed,  the 
average  yearly  net  profits  for  the  period  were  $116,417.31,  of  which 
Thomas  R.  Ball's  share  was  $81,492.12. 

Three  factors  may  be  said  to  enter  into  net  profits :  First,  interest 
on  the  capital ;  second,  personal  services  of  the  party ;  and,  third,  the 
reputation  or  good  will  of  the  concern.  By  the  partnership  agreement 
Thomas  R.  Ball  was  to  receive  6  per  cent,  upon  the  capital  inve'sted 
by  him.  This  amounts  to  $6,985.02.  There  is  some  evidence  that  the 
personal  services  of  Thomas  R.  Ball  were  of  the  value  of  $30,tXX)  -per 
year.  If  we  deduct  from  his  share  of  average  annual  profits  these 
two  amounts,  we  have  as  the  annual  value  of  the  good  will,  all  of 
which  belongfcd  to  him,  the  sum  of  $44,507.09.  Strictly  speaking,  it 
might  be  a  little  more  than  this,  since  this  is  estimating  its  value  upon 
the  amount  of  decedent's  share  of  the  net  profits  only,  and  not  upon 
those  of  his  copartners  also,  although  the  entire  good  will  was  his 
property,  and  of  this  good  will,  as  well  as  of  his  personal  services,  his 
copartners  had  the  l^nefit  during  his  life.  If  we  deem  the  gross 
value  equal  to  three  years'  purchase,  we  have  as  a  result  the  sum  of 
$133,521.27.  Substantially  similar  results  would  follow  if,  from  the 
average  annual  profits,  we  deduct  6  per  cent,  interest  on  the  entire 
capitd  invested  at  the  time  of  the  devolution,  to  wit,  $178,405,  and 
salaries  for  all  three  parties,  stated  to  be  $60,000,  and  deduct  the  same 
from  the  entire  net  profits.  The  annual  value  of  the  good  will  thus 
computed  would  be  $45,713.01,  and  three  years'  purchase  of  this  would 
be  $137,139.03.  Therefore  we  deem  the  former  figure,  to  wit,  the  sum 
of  $133,521.27,  as  a  conservative  estimate  of  the  value  of  such  good 
will,  and  we  accordingly  find  this  to  be  the  value  thereof,  and  reverse 
the  finding  of  fact  of  the  Surrogate's  Court  that  such  value  was  only 
$92,219.28. 

[4]  The  second  question  determined  by  the  said  Surrogate's  Court 
related  to  ownership  of  stock  in  the  Ball  Realty  Company.  The  Ball 
Realty  Company  was  incorporated  in  the  year  1906,  with  a  capital 
stock  of  $100,000.  It  was  a  close  corporation,  having  but  four  stodc- 
holders,  Thomas  R.  Ball,  his  son  Ancell  H.  Ball,  his  son  T.  Arthur 
Ball,  and  Charles  H.  C.  Duncan,  who  was  superintendent  of  Best  & 
Co;,  and  the  "confidential  man"  of  the  concern.  Apparently  it  was 
formed  chiefly  to  be  a  holding  company  for  the  real  property  acquired, 
either  in  fee  or  upon  lease,  at  the  corner  of  Fifth  avenue  and  Thirty- 
Fifth  street,  now  occupied  by  the  firm.  Its  present  assets  over  liabil- 
ities are  of  the  conceded  value  of  $508,265.59.  Although  organized  in 
1906,  no  stock  was  actually  issued  until  the  following  year.  On  Au- 
gust 15, 1907,  six  certificates  were  issued,  as  follows :  No.  1  to  Thomas 
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R.  Ball  for  500  shares;  No.  2  to  Thomas  R.  Ball  for  490  shares;  No. 
3  to  Charles  H.  C.  Duncan  for  one  share;  No.  4  to  T.  Arthur  Ball 
for  one  share;  No.  5  to  Ancell  H.  Ball  for  one  share;  and  No.  6 
to  Thomas  R.  Ball  for  7  shares.  No  other  certificates  of  stock  have 
since  been  issued  to  any  person.  According  to  the  affidavit  of  Charles 
H.  C.  Duncan,  submitted  to  the  appraiser  in  June,  1912,  upon  the 
succeeding  day  the  stock  transfer  upon  the  back  of  three  of  these  cer- 
tificates was  signed  by  Thomas  R.  Ball,  but  the  blanks  thereon  have 
never  been  filled  up,  nor  has  any  transfer  of  the  stock  been  made  upon 
the  stock  book  of  the  corporation.  The  affidavit  states  that  certificates 
1,  2,  and  5  were  thus  indorsed.  Certificate  No.  5,  for  1  share,  had 
been  issued  to  Ancell  H.  Ball,  and  not  to  Thomas  R.  Ball.  As  the 
same  affidavit  states,  however,  that  these  certificates  were  for  500, 
490,  and  7  shares,  respectively,  it  may  be  that  it  was  certificate  No. 
6  that  was  so  indorsed  by  him.  It  also  appears  that,  at  some  time 
not  specified,  the  other  certificates  were  also  indorsed  by  the  persons 
to  whom  they  had  been  issued.  On  August  19,  1907,  in  the  presence 
of  said  Duncan,  according  to  his  affidavit,  Thomas  R.  Ball  took  cer- 
tificate No.  1,  for  500  shares,  and  put  it  in  an  envelope  which  had 
written  upon  it  the  words:  "T.  Arthur  Ball,  Aug.  19,  1907.  500 
shares.  B.  R.  Co." — ^and  handed  the  envelope  to  T.  Arthur  Ball,  and 
said,  "I  give  you  half  of  the  stock  of  the  Ball  Realty  Company."  He 
then  took  certificate  No.  2,  for  490  shares,  issued  to  him,  certificate 
No.  3,  for  one  share,  issued  to  Duncan,  certificate  No.  4,  for  one  share, 
issued  to  T.  Arthur  Ball,  certificate  No.  5,  for  one  share,  issued  to 
Ancell  H.  Ball,  and  certificate  No.  6,  for  7  shares,  issued  to  himself, 
put  these  in  another  envelope,  which  had  written  upon  it  the  words: 
"Ancell  H.  Ball.  Aug.  19,  1907.  500  shares,  B.  R.  Co."— and  handed 
it  to  his  son  Ancell,  and  said,  "I  give  you  one-half  of  the  stock  of 
the  Ball  Realty  Company."  He  then  said  to  Duncan,  "Now  you  are 
a  witness  to  my  delivery  of  the  shares  of  the  Ball  Realty  Company 
to  my  two  sons."  One  of  the  sons,  the  affiant  cannot  state  which,  then 
handed  these  envelopes  to  him,  and  he  put  them  in  a  safe  belonging 
to  the  firm  of  Best  &  Co.,  where  they  remained  until  after  the  death 
of  Thomas  R.  Ball.  They  were  locked  up  in  a  compartment  of  this 
safe,  of  which  there  were  three  keys.  Duncan  had  one,  H.  Ball  (if 
by  this  description  is  intended  Ancell  H.  Ball)  had  another,  and  there 
is  no  evidence  who  had  the  third  key.  It  may  be  that  if  this  was  the 
whole  of  the  transaction,  and  there  were  no  circumstances  tending  to 
contradict  the  inferences  to  be  drawn  therefrom,  a  completed  gift  inter 
vivos  would  be  established. 

[6]  But,  when  we  consider  the  entire  evidence  relating  thereto,  it 
scarcely  admits  of  doubt  that,  if  the  transaction  was  not  a  mere  pre- 
text to  evade  the  payment  of  the  transfer  tax,  at  least  the  gift  was 
one  not  intended  to  become  complete  in  either  enjoyment  or  posses- 
sion until  after  the  death  of  the  donor.  In  such  case  the  transfer  is 
subject  to  tax.  Matter  of  Bullard,  76  App.  Div.  207,  78  N.  Y.  Supp. 
491;  Matter  of  Jones,  65  Misc.  Rep.  121,  120  N.  Y.  Supp.  862;  Mat- 
ter of  Raleigh,  75  Misc.  Rep.  55,  134  N.  Y.  Supp.  684. 

Proceedings  before  an  appraiser  to  determine  the  value  of  taxable 
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transfers  of  a  decedent's  prc^rty  are  quite  informal.  After  this  af- 
fidavit by  Duncan  had  been  submitted,  he  was  produced  before  the 
appraiser,  for  cross-examination  by  the  comptroller,  on  November  26» 
1912.  The  stock  book  was  offered  in  evidence,  from  which  it  appeared 
that  the  stock  still  stood  in  the  names  of  the  parties  to  whom  it  was 
originally  issued. '  At  that  time  Duncan  testified  that  he  was  stiU  the 
owner  of  one  share  of  stock,  represented  by  certificate  No.  3,  which 
was  included  in  the  stock  purporting  to  have  been  the  subject  of  the 
gift  to  Ahcell  H.  Ball.  At  a  subsequent  date,  December  4,  1912,  the 
stock  certificates  were  produced  by  Duncan,  and  offered  in  evidence 
by  the  comptroller,  for  the  limited  purpose  of  showing  that  no  stamps 
had  been  affixed  thereto.  At  the  date  of  the  alleged  transfer,  in  Au- 
gust, 1907,  the  Tax  Law  provided  as  follows : 

"There  is  bereby  Imposed  and  there  shall  immediately  accme  and  be  col- 
lected a  tax  as  herein  provided,  on  all  sales,  or  agreements  to  sell,  or  memo- 
randa of  sales,  or  deliveries,  or  transfers,  of  shares  or  certificates  of  stock, 
in  any  domestic  or  foreign  association,  company  or  corporation,  made  after 
the  first  day  of  June,  nineteen  hundred  and  five,  whether  made  upon  or 
diown  by  the  books  of  the  association,  company  or  corporation,  or  by  any 
assignment  in  blank,  or  by  any  delivery,  or  by  any  paper  or  agreement  or 
memorandum  or  other  evidence  of  transfer  or  sale  whether  entitling  the  holder 
in  any  manner  to  the  benefit  of  such  stock,  or  to  secure  the  future  payment 
of  money  or  the  future  transfer  of  any  stock,  on  each  share  of  one  hundred 
dollars  of  face  value  or  fraction  thereof,  two  cents.  •  •  •  The  payment 
of  such  tax  shall  be  denoted  by  an  adh^ve  stamp  or  stamps  affixed  as  fol- 
lows: In  a  case  where  the  evidence  of  transfer  is  shown  only  by  the  buok» 
of  the  company  the  stamp  shall  be  placed  upon  such  books;  and  where  the- 
change  of  ownership  is  by  transfer  of  a  certificate  the  stamp  shall  be  placed 
upon  the  certificate;  and  in  cases  of  an  agreement  to  sell  or  where  the  trans- 
fer la  by  delivery  of  the  certificate  assigned  in  blank  there  shall  be  made  and 
delivered  by  the  seller  to  the  buyer  'a  bill  or  memorandum  of  such  sale  to 
which  the  stamp  provided  for  by  this  article  shall  be  affixed ;  and  every  bill 
or  memorandum  of  sale  or  agreement  to  sell  before  mentioned  shall  show 
tbe  date  thereof,  tiie  name  of  the  seller,  the  amount  of  the  sale,  and  the  mat- 
ter or  thing  to  which  it  refers,  and  uo  further  tax  is  hereby  Imposed  upon 
the  delivery  of  the  certificate  of  stock,  or  upon  the  actual  issue  of  a  new  cer- 
tificate when  the  original  certfflcate  of  stock  Is  accompanied  by  the  duly 
stamped  memorandum  of  sale."  General  Laws,  a  24  [Laws  of  1896,  c.  908, 
as  amended  Laws  of  1906,  c.  241,  and  Laws  of  1906,  c.  414]  {  Slfi. 

In  this  case  there  is  no  evidence  of  transfer  shown  on  the  books 
of  the  company,  and,  if  there  was  any  change  of  ownership,  the  evi- 
dence of  the  payment  of  the  tax  must  be  found  in  the  stamps  placed 
upon  the  certificates  thereof.    The  same  act  further  provides  that : 

"No  transfer  of  stock  made  after  June  first,  nineteen  hundred  and  five,  on 
which  a  tax  is  imposed  by  this  article,  and  which  tax  is  not  paid,  at  the 
time  of  such  transfer  shall  be  made  the  basis  of  any  action  or  legal  proceed- 
ing, nor  diall  proof  thereof  be  offered  or  received  in  evidence  in  any  court  in 
tills  state."    Id.  {  323. 

If  the  point  is  properly  raised,  failure  to  pay  the  tax  thus  imposed 
at  the  time  of  the  transfer  of  stock  is  sufficient  to  defeat  a  claim  to 
title  arising  therefrom,  and  proof  shall  not  be  received  in  any  court 
of  this  state  respecting  the  same.  Bean  v.  Flint,  138  App.  Div.  846, 
123  N.  Y.  Supp.  385,  affirmed  204  N.  Y.  153,  97  N.  E.  490;  Sheridan 
V.  Tucker,  145  App.  Div.  145,  129  N.  Y.  Supp.  18.  It  is  true  that  in 
Bean  v.  Flint,  supra,  the  Court  of  Appeals  held  that  the  provisions 
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of  the  statute  did  not  impose  upon  the  transferees  of  stock,  as  a  con- 
dition precedent  to  a  good  pleading  for  a  cause  of  action  arising  out  of 
such  transfer,  the  duty  of  affirmatively  showing  the  affixing  of  stamps, 
but  that  the  failure  so  to  do  must  be  set  up  as  a  defense. 

In  the  case  at  bar  there  were  no  pleadings.    The  allied  transferees 
are  claiming  as  against  the  estate  of  Thomas  R.  Ball,  which  is  the 
record  owner  of  the  stock  upon  the  books  of  the  company,  solely 
through  the  transfer  above  referred  to.    While  it  is  true  that  in  the 
first  instance  the  affidavit  of  Duncan  was  received  as  his  direct  ex- 
amination, as  soon  as  it  appeared  through  cross-examination  that  no 
stamps  had  been  affixed  to  the  certificates  themselves  at  the  time  of  the 
alleged  transfer,  the  comptroller  moved  to  strike  out  his  direct  testi- 
mony, and  this  motion  was,  we  think,  improperly  denied.    Not  only, 
then,  are  the  alleged  transferees  without  any  ccMnpetent  evidence  of 
such  transfer,  but  the  remaining  evidence  in  the  case  affirmatively  es- 
tablishes that  none  of  the  parties  contemplated  that  this  transfer  s{;iould 
be  effective  at  the  time  that  it  is  alleged  it  was  made.    For  four  years 
thereafter  the  aflFairs  of  the  corporation  were  conducted  precisely  as 
if  Thomas  R.  Ball  were  still  the  owner,  not  only  of  a  majority,  tmt 
substantially  of  all,  of  the  capital  stock  of  the  company.    He  was  re- 
elected director,  and  thereafter  president,  from  year  to  year.    It  is  true 
that  the  certificate  of  incorporation  provided  that  a  director  need  not 
be  a  stockholder,  but  the  by-laws  of  the  corporation  were  not  put  in 
evidence,  and  we  are  not  informed  whether  this  privilege  was  availed 
of.    Far  more  significant,  however,  than  this  or  any  other  omission 
on  the  part  of  the  transferees  is  the  affirmative  acts  of  the  stockhold- 
ers, including  the  said  T.  Arthur  Ball  and  Ancell  H.  Ball.    Although, 
if  this  was  a  bona  fide  transfer  to  take  effect  in  possession  and  en- 
joyment at  once,  between  1907  and  1911  Thomas  R.  Ball  was  not  the 
owner  of  a  single  share  of  stock,  nor  indeed  was  any  other  person 
except  his  sons,  by  a  unanimous  vote  of  all  the  directors  and  the  four 
original  stockholders  above  named  Thomas  R.  Ball  was  given  sole 
authority  to  acquire  the  real  property  necessary  for  the  use  of  Best 
&  Co.  at  the  comer  of  Fifth  avenue  and  Thirty-Rfth  street,  or  his 
previous  purchases  of  a  portion  thereof,  without  express  authority, 
were  subsequently  ratified.     Still  more  significant  was  the  action  of 
the  same  original  stockholders  and  directors  at  a  directors'  meeting 
held  January  12,  1911.    It  would  appear  that  prior  to  December  28, 
1910,  Thomas  R.  Ball  had  advanced  large  amounts  of  money  out  of 
his  own  funds  toward  the  acquisition  of  said  property.    On  the  latter 
(late,  in  the  presence  of  Mr.  Ehincan,  a  written  instrument  was  ex- 
ecuted by  Thomas  R.  Ball,  which,  among  other  things,  contained  a 
recital  that  he  was  a  "large  stockholder  in  the  Ball  Realty  Company," 
and  that  he  was  "desirous  of  conserving  its  resources,  with  a  view  of 
making  valuable  the  stock  of  said  Ball  Realty  Company  and  insuring 
its  financial  stability."    Thereupon  he  assigned  by  said  instrument  to 
said  company  any  and  all  claims  which  he  had,  "or  might  have  by  rea- 
son of  any  moneys  advanced  by  him  on  account  of  either  of  the  prop- 
erties aforesaid,  or  which  may  be  advanced  by  him  in  the  futute  in 
connection  with  completing  the  building  erected  at  the  northwest  cor- 
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ner  of  Thirty-Fifth  street  and  Fifth  avenue."  He  thereupon,  by  the 
same  instrument,  released  the  said  company  from  all  claims  and  de- 
mands of  every  nature,  kind,  and  description  whatsoever.  This  re- 
liease  was  on  motion  of  Ancell  H.  Ball  accepted,  and  the  minutes  of 
the  meeting  contained  a  recital  in  connection  therewith  that  at  that 
time  Thomas  R.  Ball  was  a  "majority  stockholder  in  said  company." 
The  attenipted  explanation  of  these  entries  does  not  impress  us  forci- 
bly. The  lawyer  who  drew  the  release  states  that  he  drew  it  at  the 
request  of  Thomas  R.  Ball,  and  that  he  "did  not  know  at  the  time  that 
he  had  given  his  stock  in  the  concern  to  his  two  sons."  It  may  be 
that  Thomas  R.  Ball  was  likewise  ignorant  that  any  eifect  would  be 
given  to  the  alleged  transaction  of  August  17,  1907,  Swhich  would  pre- 
vent him  from  being  a  "majoritjr  stockholder"  during  his  lifetime, 
T.  Arthur  Ball  testifies  that  accorcung  to  his  recollection  the  paper  was 
read  at  the  directors'  meeting,  but  "no  particular  attention  was  paid 
to  the  wording  of  it,"  because  "the  meetings  of  the  Ball  Realty  Com- 
pany were  more  or  less  perfunctory,  and  the  company  was  entirely 
a  family  affair."  It  certainly  did  not  affect  the  entire  family,"  if 
Thomas  R.  Ball  was  no  longer  a  stockholder  therein.  Ancell  H.  Ball 
also  testified  that  the  company  was  "entirely  a  family  affair,"  and  he 
does  not  recollect  that  the  release  was  even  read  at  the  meeting. 
Charles  H.  C.  Duncan  also  thus  testifies,  and  that  the  minutes  of  the 
meeting  "were  written  up  by  Mr.  Barrett,  who  had  charge  of  the  rec- 
ords of  the  Ball  Realty  Company  and  was  present  at  the  meeting." 
But  Mr.  Barrett  was  not  called  as  a  witness,  nor  is  there  even  an  af- 
fidavit from  him  that  the  minutes  which  he  thus  transcribed  did  not 
correctly  set  forth  exactly  what  occurred.  The  two  sons  of  Mr.  Ball 
are  claiming  large  benefits  through  this  release  to  a  company  of  which 
they  are  now  at  least  the  principal  stockholders.  We  are  deprived 
of  the  testimony  of  Thomas  R.  Ball  as  to  the  accuracy  of  the  recitals 
contained  in  it.  Under  such  circumstances,  so  long  as  the  former 
retained  the  benefit,  it  is  not  inequitable  that  they  should  be  bound  also 
by  the  recital. 

We  find,  therefore,  that  the  stock  of  the  Ball  Realty  Company  was 
not  transferred  by  any  assignment  to  take  effect  in  possession  or  en- 
joyment during  the  lifetime  of  Thomas  R.  Ball,  and  that  the  transfer 
thereof  is  taxable,  and  we  reverse  the  finding  of  the  surrogate  to  the 
contrary. 

The  decree  of  the  Surrogate's  Court  of  Suffolk  county  is  reversed, 
with  costs  to  the  appellant,  payable  out  of  the  estate,  and  the  proceed- 
ings are  remitted  to  said  Surrogate's  Court  to  fix  the  transfer  tax 
in  accordance  with  this  opinion.    All  concur. 
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(161  App.  Dlv.  127) 

HILIiS  T.  FLTNN  et  aL 
(Sapreme  Court,  Appellate  DlTision,  First  Department    March  6,  1014.) 

1.  PiXDQES  ({  25*) — RiOHTS  OF  PUCDOXE — PBOSKCXmON  OF  DkBT  TO  JCDOIOCNT. 

A  pledgee  does  not  destroy  fbe  pledge  or  affect  his  rights  under  it  by 
prosecntlng  his  debt  to  Judgment 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent  Dig.  H  61-57,  60;  Dec, 
Dig.  {  25.»] 

V.  Wiixa  (I  634*) — Construction — Vested  Intebests — Assionment. 

Testator  devised  certain  real  property  to  his  executors  In  trust  to  ap- 
ply the  Income  to  the  use  of  his  daughter  for  life,  after  her  death  the  trust 
to  cease,  and  the  property  to  pass  with  Its  appurtenances  to  her  children, 
if  any,  then  living  or  to  the  Issue  of  any  child  then  dead.  Testator  then 
made  his  two  sons,  O.  and  F.,  his  residuary  legatees,  and  devised  the 
residue  to  them  and  their  heirs.  G.  died,  leaving  him  surrivlng  four  chil- 
dren as  his  only  heirs.  Thereafter  one  of  the  children  died  intestate,  un- 
married, and  without  issue,  at  which  time  one  of  the  other  children  as- 
signed bis  interest  under  the  will  to  Ills  grandfather's  estate  to  pay  an 
indebtedness.  Held,  that  such  child,  at  the  time  of  the  assignment  was 
possessed  of  a  vested  assignable  remainder  in  one-sixth  of  the  trust  es- 
tate, subject  to  the  contingency  that  the  life  tenant  should  die  leaving  is- 
sue, and,  she  having  died  without  issue,  the  interest  passed  under  the  as- 
signment 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  1488-1610;  Dec 
Dig.  §  634.*] 

3.  Kemaikdebs  (S  IT) — Operation  of  Likitations — Time — Termination  ok 
Life  Estate. 

Where  one  of  the  heirs  of  a  remainderman  had  a  vested  assignable  in- 
terest in  one-sixth  of  certain  trust  property,  subject  to  the  termination  of 
a  preceding  life  estate,  limitations  did  not  begin  to  run  against  the  right 
of  a  pledgee  of  such  interest  to  enforce  the  same  until  the  termination  of 
the  life  estate. 

[Ed.  Note. — For  other  cases,  see  Remainders,  Cent  Dig.  if  12-17 ;  Dec. 
Dig.  i  17.*] 

Submission  of  controversy  on  agreed  statement  of  facts  by  William 
E.  Hills  as  administrator  of  the  estate  of  George  Eliot  Sill,  deceased, 
against  Henry  S.  J.  Flynn  as  receiver  in  supplementary  proceedings, 
and  the  United  States  Trust  Company  of  New  York  as  trustee.  Judg- 
ment for  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

Katz  &  Sommerich,  of  New  York  City  (William  E.  Hills,  of  New 
York  City,  of  counsel,  and  Otto  C.  Sommerich,  of  New  York  City,  on 
the  brief),  for  plaintiff. 

Miller  &  Bretzfelder,  of  New  York  City  (Bertram  Bodenheimer,  of 
New  York  City,  of  counsel),  for  defendants. 

CLARKE,  J.  On  August  23,  1894,  George  E.  Sill  of  Hartford, 
Conn.,  loaned  $3,385.45  to  Hubert  K.  Wood,  and  received  from  him 
the  following  instrument: 

"Hartford,  Conn.,  Aug.  23,  1894. 

"On  demand  after  date  I  promise  to  pay  to  George  Eliot  Sill  or  order  the 
sum  of  three  thousand  three  hundred  and  eighty  five  45/100  dollars,  with  in- 
terest at  the  rate  of  six  per  centum  per  annum  from  date. 

•For  other  cum  (M  cam*  tople  A  i  nvmsbb  in  Dee.  *  Am.  Dig*.  1907  to  date,  ft  Rep'r  lDdex«a 
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"To  secare  the  payment  of  the  above  amtfoDt  And  any  accumulated  Interest 
I  hereby  assign  and  set  over  to  the  said  George  EHlot  Sill  all  my  right,  title 
and  interest  In  and  to  a  certain  trust  created  by  the. will  of  my  late  grand- 
father George  Wood  of  New  York  (31ty ;  which  trust  Is  now  held  by  Frederick 
Wood  of  Morristown,  N.  J.,  as  trustee  for  the  benefit  of  Julia  Wood  of  Morris- 
town,  N.  J.,  and  my  proportion  of  which  trust  is  payable  to  me  or  my  order 
at  the  death  of  the  said  Julia  Wood.  Prorlded  that  any  balance  remaining 
after  the  payment  of  the  above  amount  and  any  accumulated  Interest  shall  be 
paid  over  to  me.  Hubert  K.  Wood." 

The  will  of  George  Wood  admitted  to  probate  by  the  Surrogate's 
Court  of  New  York  County,  November  10,  1862,  created  a  trust  of 
certain  real  property  for  the  benefit  of  Julia  Wood  for  life.  The  Unit- 
ed States  Trust  Company  was  appointed  substituted  trustee  of  said 
trust  by  a  decree 'of  the  Surrogate's  Court  January  23,  1896.  Said 
trust  on  Sepember  3,  1909,  was  represented  by  a  fund  upwards  of 
$30,000,  held  by  said  company  as  substituted  trustee  for  the  benefit 
of  Julia  Wood  and  remaindermen,  and  the  said  Hubert  K.  Wood  is 
one  of  said  remaindermen.  Julia  Wood  died  April  5,  1913,  and  the 
said  trust  became  then  distributable.  The  share  of  H.  K.  Wood  in 
said  fund  amounted  to  $5,153.51.  Prior  to  June  7,  1901,  Geor|fe  Eliot 
Sill  died  intestate.  George  G.  Sill  was  duly  appointed  administrator, 
and  on  said  date  as  administrator  recovered  a  judgment  in  the  superior 
court  of  Hartford  County,  Conn.,  against  Hubert  K.  Wood  upon  the 
aforesaid  note,  which  judgment  was  duly  docketed,  and  was  for  the 
amount  of  $5,605.73,  damages  and  $26.45  costs.  "Thereafter  Geoi^e 
•G.  Sill  died,  and  Harry  M.  Burke  of  Hartford  was  duly  appointed  ad- 
ministrator de  bonis  non  of  the  estate  of  George  Eliot  Sill.  Upon  the 
death  of  George  G.  Sill,  the  sole  beneficiaries  of  the  estate  of  George 
Eliot  Sill  were  and  still  are  William  R.  Sill  and  Helen  Sill  Wood,  a 
sister,  who  are  now  the  sole  surviving  next  of  kin  of  the  said  George 
Eliot  Sill  and  George  G.  Sill. 

On  September  3, 1909,  said  Hubert  K.  Wood  executed  and  delivered 
an  instrument  to  Charles  B.  Barkley  by  which  he  granted,  bargained, 
and  conveyed  all  his  right,  title,  and  interest  in  and  to  the  said  trust 
fund  to  the  full  extent  of  $4,000,  together  with  interest  at  the  rate  of 
6  per  cent,  thereon  from  the  date  of  the  death  of  said  Julia  Wood,  and 
appointed  the  party  of  the  second  part  his  true  and  lawful  attorney 
for  his  own  benefit  to  make  demand,  sue  for,  and  collect  said  amount. 
In  said  instrument  he  expressly  subordinated  his  assignment  to  the  es- 
tate of  George  E.  Sill  to  this  assignment  to  Barkley.  Prior  to  the 
said  transfer  to  Barkley  the  said  Burke  as  administrator,  with  the  con- 
sent of  the  heirs  at  law  and  next  of  kin  of  said  George  Eliot  Sill,  re- 
leased, to  the  extent  of  $4,000,  and  interest,  the  said  assignment  made 
by  Hubert  K.  Wood  to  George  Eliot  Sill,  and  so  informed  the  United 
States  Trust  Company. 

On  February  14,  1913,  the  Nestor  Manufacturing  Company  a  New 
York  corporation,  duly  recovered  judgment  against  Hubert  K.  Wood 
in  the  Municipal  Court,  borough  of  Manhattan,  and  a  transcript  was 
duly  docketed  in  the  office  of  the  county  clerk,  for  $431.63.  There- 
after an  execution  was  duly  issued,  and  returned  wholly  unsatisfied. 
On  April  9,  1913,  an  order  in  supplementary  proceedings  was  made 


Digitized  by 


Google 


'510  146  NBW  TOBR  SUPPIiBMaMT  (Slip.  Ct 

thereon.  Wood  appeared  and  was  examined.  On  May  14,  1913,  an 
order  was  made  and  duly  served  upon  the  Trust  Company  to  appear  as 
a  third  party  for  examination  in  supplementary  proceedings  upon  said 
judgment,  and  in  said  order  there  was  a  provision  enjoining  the  Trust 
Company  from  disposing  of  any  property  belonging  to  said  Wood  then 
in  its  possession. 

On  October  16,  1913,  the  defendant  Flynn  was  duly  appointed  re- 
ceiver in  supplementary  proceedings,  and  the  order  was  duly  filed  and 
Flynn  duly  qualified.  On  October  8,  1913,  the  plaintiff,  Hills,  was 
duly  appointed  administrator  in  the  place  of  Burke  in  the  probate 
court  of  Hartford. 

The  injunction  contained  in  the  order  of  May  14th  was  modified 
bjr  a  stipulation  executed  by  Nestor  Manufacturing  Company,  Wood, 
Flynn  as  receiver  and  the  Trust  Company  and  an  indenture  executed 
by  said  parties  and  Hills,  Barkley,  and  William  R.  Sill  and  Helen  Sill 
Wood.  Pursuant  to  said  instruments  the  Trust  Company  holds  the 
sum  of  $550,  of  the  share  of  Wood  in  said  trust  fund,  subject  to  the 
adjustment  of  the  claims  thereto  of  his  creditors,  Nestor  Manufactur- 
ing Company  and  the  estate  of  George  Eliot  Sill,  deceased,  his  as- 
signee. Pursuant  to  said  instruments  the  Trust  Company  has  paid 
out  the  balance  of  Wood's  share,  $4,603.51,  to  Barkley  and  Hills  as 
administrator.  No  action  was  ever  brought  in  the  New  York  courts 
upon  the  said  judgment  record  in  the  state  of  Connecticut,  and  the 
said  assignment  from  Wood  to  Sill  was  never  filed  in  the  office  of  the 
clerk  of  the  county  of  New  York.  Notice  of  the  assignment  from 
Wood  to  Sill  was  given  to  the  Trust  Company  prior  to  the  assignment 
to  Barkley.  The  said  Wood  was  a  resident  of  Connecticut  until  the 
first  half  of  the  month  of  September,  1907,  and  since  has  been  and  is 
now  a  resident  of  New  York.  No  part  of  the  said  judgment  and  note 
has  been  paid.  Said  assignment  from  Wood  to  Sill  was  in  good  faith, 
for  valuable  consideration.  In  Connecticut  there  is  no  limitation,  by 
statute  or  otherwise,  setting  the  time  during  which  an  action  upon  a 
judgment  recovered  in  that  state,  or  any  other  state,  shall  be  brought. 

'Diis  agreed  statement  of  facts  is  without  prejudice  to  the  running 
of  the  statute  of  limitations,  if  the  same  has  run  against  the  said  as- 
signment from  Wood  to  Sill,  or  the  indebtedness  secured  thereby. 

Plaintiff  demands  judgment,  decreeing  that  the  defendant  United 
States  Trust  Company  pay  to  him,  as  administrator  de  bonis  non  of 
George  Eliot  Sill,  deceased,  the  said  sum  of  $550  on  account  of  said 
assignment.  Defendant  Flynn  prays  for  judgment  decreeing,  that  the 
company  pay  said  sum  to  him  as  receiver  in  supplementary  proceed- 
ings upon  the  judgment  recovered  by  the  Nestor  Manufacturing  Com^ 
pany  against  Wood.  The  defendant  Trust  Company  prays  for  judg- 
ment decreeing  to  whom  it  shall  pay  out  the  said  sum. 

The  plaintiff  claims  that  the  note  and  assignment,  as  security,  con- 
stitute a  pledge,  that  it  is  a  chose  in  action,  and  that  the  pledgee  may 
retain  or  sell  the  pledge,  though  the  debt  to  secure  which  the  pledge 
was  given  is  outlawed. 

[1]  The  question  involved  is  what  interpretation  shall  be  given  to 
the  instrument,  Exhibit  A.    It  was  an  unsealed  promissory  note  dated 
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August  23,  1894,  containing  an  assignment  of  so  much  of  Wood's 
vested  remainder  in  a  trust  estate  limited  on  the  life  of  Julia  Wood, 
the  cestui  que  trust,  as  would  pay  the  amount  thereof.  As  against  the 
note  itself  the  statute  of  limitations  has  run,  but  judgment  was  ob- 
tained on  the  note  in  Connecticut  before  the  running  of  the  statute. 
The  entry  of  judgment  does  not  affect  the  assignment. 

"A  party  who  holds  property  tiiider  a  pledge  to  secure  a  debt  of  the 
pledgor  does  not  destroy  the  pledge  or  affect  his  rights  under  it  by  prosecuting 
his  debt  to  Judgment  The  pledge  still  remains  the  security  for  the  Judgment 
debt,  or  so  much  of  it  as  it  was  originally  made  to  secure."  Sickles  ▼.  Hich- 
ardson,  23  Hun,  566.  See,  also,  Fisher  t.  Fisher,  98  Mass.  303;  King  y. 
Hutcblos,  28  N.  H.  S61. 

[I]  As  appears  by  Exhibit  C,  the  grandfather  of  Hubert  K.  Wood 
by  his  will  devised  to  his  executors  in  trust  certain  real  estate  to  apply 
to  the  use  of  his  daughter,  Julia  Wood,  for  and  during  her  life,  and 
after  her  death  the  trust  is  to  cease,  and  upon  her  death  the  testator 
gave  the  said  trust  estate  with  appurtenances  to  her  children,  if  any, 
then  living  or  to  the  issue  of  any  child  then  deceased.  The  said  will 
further  made  his  two  sons  George  and  Frederick  his  residuary  legatees, 
and  gave  to  them  all  the  rest  and  residue  of  his  real  and  personal  es- 
tate in  equal  shares  to  hold  to  them  and  to  their  heirs.  George  Kip 
Wood,  the  father  of  Hubert  Kip  Wood,  one  of  the  residuary  legatees 
and  devisees  under  said  will,  died  on  or  about  the  year  1873,  leaving 
him  surviving  George  E.  Wood,  Louise  M.  Wood,  Allen  G.  Wood,  and 
Hubert  K.  Wood,  his  children  and  only  heirs  at  law.  Thereafter  Al- 
len G.  Wood  died  intestate,  unmarried,  and  without  issue.  Therefore, 
at  the  time  of  the  execution  of  the  assignment  in  question,  Hubert  K. 
Wood  as  one  of  the  three  surviving  heirs  of  his  father,  was  possessed 
of  a  remainder  in  one-sixth  of  the  trust  estate  left  by  his  grandfather 
to  his  aunt,  Julia  Wood,  subject  to  be  divested  upon  her  having  is- 
sue. She  was  then  72  years  of  age  and  unmarried.  She  died  April 
5,  1913,  unmarried  and  without  issue,  and,  as  Hubert  K.  Wood  sur- 
vived her,  he  became  absolutely  vested  as  remainderman  in  one-sixth 
of  said  trust  estate. 

In  National  Park  Bank  v.  Billings,  144  App.  Div.'536;  129  N.  Y. 
Supp.  846,  affirmed  on  the  opinion  below,  203  N.  Y.  556,  96  N.  E. 
1122,  Mr.  Justice  Miller  said: 

"The  will  of  Chester  Billings,  deceased,  does  contain  a  gift  to  appellant,  not 
in  express  words,  but  in  a  direction  to  trustee  to  divide  and  pay;  wherefore 
fnturity  is  annexed'  to  the  substance  of  the  gift,  the  same  as  though  there  were 
express  words  of  gift,  with  futurity  annexed  to  the  substance  thereof  by  ex- 
press words.  •  •  *  The  appellant  then  acquired,  upon  the  death  of  his 
father,  not  a  bare  poasibiUty  merely,  but  the  right  to  the  possession  and  en- 
joyment of  one-half  of  bis  father's  estate  in  the  eTent  that  he  should  attain 
the  age  of  26  years  and  suryive  his  mother,  and  that  right  was  not  subject  to 
the  will  of  a  third  party.  The  question  is  whether  such  a  right  or  Interest  is 
property  within  the  meaning  of  section  1871  of  the  Code  of  C!ivil  Procedure. 
•  *  *  It  has  been  assumed  by  this  court  in  this  and  the  -Second  Depart- 
moit  that  a  toture  contingent  interest  in  personal  property  is  alienable,  the 
same  as  a  contingent  remainder  In  real  property.  See  Stringer  t.  Barker,  110 
App.  Dlv.  87  [96  N.  Y.  Supp.  1052] ;  Cohalan  v.  Parker,  138  App.  Div.  849  [123 
N.  T.  Supp.  343].  •  •  •  If  the  said  interest  was  a  contingent  remainder 
In  real  property,  there  can  be  no  doubt  that  it  would  be  alienable.  Real  Prop. 
littw  (CooaoL  Laws,  c  60;  Laws  1009,  c.  52)  {|  36-40,  69.    *    •    * 
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"For  what  reason  or  apon  what  prindiile  can  It  be  said,  then,  that  a  fntuie 
contingent  Interest  in  personal  property  Is  not  assignable  at  law  as  well  as  In 
equity?  Not  because  such  right  or  interest  does  not  exist,  because  we  have 
seen  that  It  is  a  present  right,  which  cannot  be  defeated  by  the  act  of  a  third 
I>arty,  and  whldi  will  ripen  Into  an  estate  in  enjoyment  npon  the  happening 
of  a  contingency.  *  *  *  In  this  case  there  is  no  uncertainty  of  the  per- 
son; the  appellant  is  named  as  the  donee;  he  will  take  only  upon  the  con- 
tingency of  his  surTiying  his  mother,  but  his  being  then  in  existence  is  no 
part  of  the  description  of  him,  as  donee.  His  survlyorship  being  one  of  the 
contingencies,  his  contingent  interest  la  of  course  not  transmissible  to  his  per- 
sonal representatives ;  whereas,  if  the  contingency  were  some  other  event,  it 
would  be  transmissible.  Kenyon  v.  See,  94  N.  Y.  663.  But  that  fact  does  not 
militate  against  its  assignability,  as  shown  by  Woodruff,  J.,  in  Moore  v.  Uttel, 
41  N.  Y.  at  page  86.  Surely  an  interest  which  is  transmissible  to  personal  rep- 
resentatives is  a  property  interest,  and  should  be  held  to  be  assignable  as 
well  in  law  as  In  equity.  A  contingent  Interest  is  always  subject  to  be  de- 
feated, else  It  would  not  be  contingent ;  the  nature  of  the  interest,  as  a  species 
of  property.  Is  not  affected  by  the  contingency  upon  which  it  will  vest  in  pos- 
session ;  there  being  no  uncertainty  as  to  the  person.  If  the  survivorship  of 
the  donee  be  the  contingency.  It  will  not  be  transmissible  to  his  personal  rep- 
resentatives, but  it  may  still  be  assignable,  the  assignee  of  course  taking  sub- 
ject to  the  chance  that  It  may  never  vest  in  possession." 

It  is  clear  therefore  that  the  interest  of  Wood  in  the  trust  estate 
created  by  his  grandfather's  will  was  alienable  by  him.  It  is  also  clear 
that  he  assigned  so  much  thereof  as  was  needed  to  pay  the  debt  evi- 
denced by  the  note,  and  that  due  notice  of  the  assignment  was  given 
to  the  trustee  long  before  the  trust  terminated.  While  alienable,  the 
portion  of  the  remainder  assigned  could  not  be  presently  reduced  to 
possession,  but,  after  the  notice,  the  trustee  held  such  portion  of  the 
remainder  as  trustee  for  the  assignee,  and,  upon  the  falling  in  of  the 
life  estate,  it  was  the  trustee's  duty  to  pay  it  to  its  owner,  said  as- 
signee. At  the  time  the  judgment  was  obtained  by  the  Nestor  Manu- 
facturing Company,  execution  issued,  and  a  receiver  appointed,  the 
portion  of  the  share  of  the  remainder  as  theretofore  assigned  to  Sill 
had  ceased  to  be  the  property  of  Wood,  and  was  owned  by  Sill's  es- 
tate. Although  being  property  and  so  owned,  said  estate  was  not, 
and  did  not  need  to  be,  in  the  actual  possession  thereof.  It  was  in 
possession  of  the  assignment,  which  was  enough.  It  was  not  the 
property  of  Wood,  and  therefore  his  receiver  did  not  and  could  not 
acquire  any  right,  title,  or  interest  therein  in  hostility  to  the  assignee. 

In  House  v.  Carr,  185  N.  Y.  453,  78  N.  E.  171,  6  L.  R.  A.  (N. 
S.)  510,  113  Am.  St.  Rep.  936,  7  Ann.  Cas.  185,  Chief  Justice  CuUen 
said: 

"A  pledgee  may  retain  or  sell  the  pledge,  though  the  debt  to  secure  whl(* 
the  pledge  was  given  is  outlawed.  Jones  v.  Merchants'  Bank  of  Albany,  6 
Rob.  162 ; '  Jones  on  Fledges,  i  582.  This  is  not  on  the  theory  that  by  lapse 
of  time  title  has  vested  in  the  pledgee,  for  the  law  Is  otherwise  (Jones  on 
Fledges,  {  581),  but  because  the  statute  bars  merely  the  remedy  by  action." 

[3]  I  cannot  see  how  any  statute  of  limitations  can  be  held  to  have 
run  against  this  claim.  The  assignee  had  done  all  that  he  was  called 
upon  to  do  by  filing  notice  with  the  trustee.  It  was  impossible  for 
any  one  to  collect  during  the  lifetime  of  the  cestui  que  trust.  If  we 
should  look  at  the  assignment  as  a  pledge,  no  duty  devolved  upon  the 
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assignee  to  sell  his  claim.    He  had  a  right  to  hold  it  until  it  was  col- 
lectible. 

In  Hulbert  v.  Clark,  128  N.  Y.  295,  28  N.  E.  638,  14  L.  R.  A.  59, 
Judge  Earl  said: 

"It  Is  a  general  rule,  recognized  In  tbte  country  and  In  England,  that  when 
the  security  for  a  debt  is  a  lien  on  property,  personal  or  real,  the  lien  is  not 
impaired  because  the  remedy  at  law  for  the  recovery  of  the  debt  is  barred." 

The  plaintiff,  as  the  administrator  of  the  assignee,  Sill,  is  entitled  to 
judgment  decreeing  that  the  United  States  Trust  Company  shall  pay 
to  him  the  sum  of  $550,  without  costs  to  any  party.    All  concur. 


(161  App.  IMv.  154) 

BCEEBT  V.  PAOK  et  al.  . 
(Supreme  Court,  Appellate  DItIbIoii,  First  Department    March  6,  1914.) 

1.  Wills  (J  324*) — Contb8T — Qvtsiioya  »ob  Jury. 

Questions  of  fact  In  will  contests  are  to  be  determined  the  same  as  in 
other  actions,  and  if  different  Inferences  may  fairly  be  drawn  from  the 
testimony,  the  question  should  be  submitted  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |!  225,  767-770;  Dec. 
Dig.  I  324.»] 

2.  Wills  (J  386*)— Review— Findinqb. 

The  Appellate  Court  will  not  hesitate  to  set  aside  a  finding  by  the  jury 
of  undue  influence  In  the  execution  of  a  will,  where  there  is  no  satisfac- 
tory evidence  to  sustain  it 

[Ed.  Note— For  other  cases,  see  Wills,  Cent  Dig.  {  869;  Dec.  Dig.  { 
386.*] 

S.  Woxs  (I  168*) — UirniTK  Irtlitkncb — Bubdeh  or  Pboof. 

The  burden  of  proving  undue  Influence  In  the  execution  of  a  will  Is 
upon  the  party  who  asserts  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  }{  388-4(K ;  Dea  Dig. 
I  163.*] 

4.  Wills  (§  166*) — ^Unduk  Iiwlotncb — Evidence. 

While  undue  Influence  in  the  execution  of  a  will  is  seldom  susceptible 
of  direct  proof,  nevertheless  there  must  be  affirmative  evidence  of  the 
facts  from  which  such  Influence  can  fairly  and  reasonably  be  Inferred. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  gg  421-437 ;  Dec.  Dig. 
{  166.*] 

5.  Wills  ({  166*>— tTNDxnc  iNrLUSNOK — SumciENOT  or  Evidence. 

Evidence  in  a  will  contest  held  to  sustain  a  finding  that  the  will  was 
procured  by  undue  Influence. 

[Ed.  Note.— For  other  cases,  see  WUla,  Cent  Dig.  g{  421-437;  Dec.  Dig. 
I  166.*] 

6.  Wills  (|  166*) — Undue  Inixuencs — Evidence. 

Where  the  disposition  made  by  a  will  is  unnatural,  less  evidence  is  re- 
quired to  establish  undue  Influence,  In  the  absence  of  evidence  showing  the 
reason  of  such  unnatural  disposition. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  421-437 ;  Dea  Dig. 
1166.*! 

Appeal  from  Trial  Term,  New  York  County. 
Action  to  set  aside  the  probate  of  the  will  of  Thomas  T.  Eckert, 
deceased,  brought  by  James  Clendenin  Eckert  against  Richard  G.  Page 

*ror  othtr  easM  ««e  aam*  topie  A  I  mvmbsb  In  Dae.  A  Am.  Dis*.  U07  to  date.  *  Rap'r  Indaxw 
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and  another,  executors,  and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

See,  also,  156  App.  Div.  935,  141  N.  Y.  Supp.  1117. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

De  Lancey  NicoU,  of  New  York  City,  for  appellants  executors  and 
trustees. 

Ronald  K.  Brown,  of  New  York  City,  for  appellant  guardian  ad 
litem. 

Charles  E.  Rushmore,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  This  action  was  brought  pursuant  to  section 
2653a  of  the  Code  of  Civil  Procedure  to  set  aside  the  probate  of  the 
will  of  Thomas  Thompson  Eckert,  deceased,  upon  the  ground  that  it 
was  not  properly  executed,  was  the  result  of  undue  influence,  and  that 
the  testator  did  not  have  testamentary  capacity.  The  trial  court  with- 
drew from  the  consideration  of  the  jury  the  execution  and  testa- 
mentary capacity,  and  submitted  only  the  question  of  undue  influence. 
A  verdict  was  rendered  in  favor  of  the  plaintiff,  setting  aside  the  pro- 
bate, and  from  the  judgment  entered  thereon  declaring  the  will  invalid 
two  of  the  executors  and  trustees  named  therein,  one  of  them  in- 
dividually, and  a  legatee  represented  by  a  guardian  ad  litem,  appeal. 
They  contend  that  the  judgment  is  erroneous'  because  there  was  not 
sufflcient  evidence  to  justify  a  submission  of  the  question  of  undue 
influence  to  the  jury,  and  if  there  were,  the  verdict  is  against  the 
weight  of  evidence. 

[1-4]  Questions  of  fact  arising  in  actions  brought  to  test  the  valid- 
ity of  wills  are  to  be  determined  in  precisely  the  same  way  as  are  ques- 
tions of  fact  in  other  actions.  If  different  inferences  may  fairly  and 
reasonably  be  drawn  from  the  testimony  or  evidence,  then  the  facts 
must  be  determined  by  the  jury.  Hagan  v.  Sone,  174  N.  Y.  317,  66 
N.  E.  973.  But  the  court  proceeds  with  great  caution  in  setting  aside 
the  probate  of  a  will  on  the  ground  of  undue  influence.  It  requires 
that  fact  to  be  established  by  satisfactory  evidence,  and,  if  it  is  not, 
then  it  never  hesitates  to  set  aside  the  finding  of  a  jury  to  the  contrary. 
Gardiner  v.  Gardiner,  34  N.  Y.  155 ;  Children's  Aid  Society  v.  Lover- 
idge,  70  N.  Y.  387;  Smith  v.  Keller,  205  N.  Y.  39,  98  N.  E.  214.  The 
burden  of  proving  undue  influence  is  upon  the  party  who  asserts  it; 
and,  while  it  is  seldom  susceptible  of  direct  proof,  nevertheless,  in 
each  case,  there  must  be  affirmative  evidence  of  the  facts  from  which 
such  influence  can  fairly  and  reasonably  be  inferred.  Hagan  v.  Sone, 
supra ;  Matter  of  Budlong,  126  N.  Y.  423,  27  N.  E.  945 ;  Rollwagen 
V.  Rollwagen,  63  N.  Y.  504;  Delafield  v.  Parish,  25  N.  Y.  95. 

[5]  Keeping  these  rules  in  mind,  let  us  briefly  consider  some  of  the 
evidence  for  the  purpose  of  ascertaining  (a)  whether  the  jury  were 
justified  in  drawing  an  inference  that  the  will  under  consideration  was 
the  result  of  undue  influence,  and  (b)  whether  its  finding  to  that  eflFect 
were  sufficiently  sustained  by  the  evidence. 

The  testator  died  on  the  20th  of  October,  1910,  then,  in  his  ninety- 
third  year,  leaving  him  surviving  as  his  only  heirs  at  law  and  next  of 
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kin  two  sons,  the  plaintiff,  56  years  of  age,  and  the  defendant  Thomas 
T.  Eckert,  Jr.,  53  years  of  age.  He  made  the  will  which  is  the  sub- 
ject of  this  controversy  on  ^e  30th  of  the  preceding  August,  and  it 
disposed  of  an  estate  of  the  conceded  value  of  at  least  $1,650,(XX).  By 
it  he  gave  to  thfe  plaintiff's  daughter  real  property  of  the  value  of 
$30,000,  provided  she  lived  to  be  25  years  of  age,*and  if  she  died  prior 
to  that  time  the  same  to  her  issue ;  in  default  of  issue,  then  the  prop- 
erty was  to  become  a  part  of  his  residuary  estate.  To  his  brother  Wil- 
liam and  two  nieces  $5,000  each.  To  his  son  Clendenin,  the  plaintiff, 
$50,000  outright,  and  a  life  estate  in  $100,000,  with  remainder  to  his 
children.  To  his  other  son  Thomas,  the  residuary  legatiee,  the  balance 
of  his  estate  of  the  value  of  at  least  $1,470,000.  The  twelfth  clause  of 
his  will  was  to  the  effect  that  if  any  beneficiary,  either  directly  or  in- 
directly, contested  the  validity  of  his  will,  or  any  part  thereof,  he 
thereby  forfeited  all  benefits  to  be  received  thereunder.  He  appointed 
as  his  executors  and  trustees  his  two  sons  and  his  secretary,  the  de- 
fendant Page. 

[I]  The  will,  so  far  as  the  two  sons  are  concerned,  is  an  unnatural 
one,  and,  in  the  absence  of  proof  showing  why  one  is  so  much  more 
favored  than  the  other,  less  evidence  is  required  to  establish  undue  in- 
fluence. The  testator,  for  several  years  prior  to  his  death,  had  two 
residences,  one  in  the  city  of  New  York,  and  a  summer  residence  at 
Elberon,  N.  J.  The  will  in  question  was  executed  at  the  latter  place. 
The  son  Thomas,  unmarried,  had  lived  with  and  been  supported  by 
his  father  since  about  1890.  The  son  Clendenin  married  quite  early 
in  life,  and  from  that  time  did  not  live  with  the  testator,  and,  at  the 
time  the  will  was  executed,  was  living  in  Chicago.  Notwithstanding 
the  (plaintiff  had  for  several  years  lived  apart  from  the  testator,  he 
and  his  family  frequently  visited  him,  and  all  the  evidence  tends  to 
show,  certainly  until  within  a  very  few  months  prior  to  the  execution 
of  the  will,  that  the  testator  had  the  same  affection  and  regard  for  one 
son  that  he  did  for  the  other ;  that  when  he  made  a  gift  to  one  he  usu- 
ally made  a  substantially  similar  gift  to  the  other;  that  when  the 
plaintiff  entered  business,  at  or  about  the  time  he  was  married,  his 
father  loaned  him  several  thousand  dollars,  and  when  the  loan  was 
paid,  he  immediately  divided  it  between  the  two  sons ;  that  as  late  as 
December,  1909,  Clendenin  borrowed  from  his  father  $1,000,  and 
when,  a  few  days  later,  he  repaid  the  same,  the  testator  sent  him  a 
check  for  $500  as  a  Christmas  present;  and  that  Page  actually  pre- 
pared a  draft  will  shortly  prior  to  the  execution  of  the  one  in  question, 
in  which  both  sons  were  treated  substantially  alike.  The  circumstances 
surrounding  the  execution  of  the  will  were,  to  say  the  least,  very  sus- 
picious. Page  left  Elberon  on  August  29th,  in  company  with  the  son 
Thomas  for  New  York.  When  they  arrived  they  separated,  Thomas 
gwng  to  the  New  York  residence,  where  he  instructed  one  Thom,  an 
employe,  and  who  subsequently  witnessed  the  execution  of  the  will  to 
take  an  early  train  the  next  morning  for  Elberon,  which  he  did.  Page 
went  to  the  office  of  the  attorney  who  drew  the  will.  The  following 
morning  Page,  Thomas,  and  the  attorney  went  to  Elberon  together. 
The  attorney  had  with  him  the  will,  ready  for  signature.    When  they 
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arrived  they  were  met  at  the  station  by  the  testator's  carriage  and  taken 
to  his  house.  When  they  entered  the  library  Thomas  introduced  his 
father  to  the  attorney,  whom  he  had  never  met  before.  Lunch  was 
then  served,  immediately  following  which  Thomas,  Page,  the  attorney, 
and  the  testator  returned  to  the  library.  Thomas  then  retired,  apd  as 
soon  as  he  had  done  %o  the  attorney  produced  the  will  for  execution, 
and  the  testator  told  Page  to  read  it,  which,  according  to  the  attor- 
ney's testimony,  he  did  "in  an  ordinary  tone."  After  it  had  been  read, 
the  testator  expressed  his  satisfaction  with  it,  and  the  attorney  then 
volunteered  to  become  one  of  the  witnesses,  and  suggested  to  the  testa- 
tor he  better  have  two  others.  Thereupon  P^e  said,  "Gener^,  shall 
I  get  James  Miles  and  John  Thorn,"  to  which  the  testator  responded, 
"Yes" ;  Page  then  stepped  into  the  hall  and  met  Thomas,  to  whom  he 
said,  "Your  father  wants  Thom  and  Miles ;  send  them  to  the  library." 
There  were  several  servants  in  the  house  at  the  time,  including  the  tes- 
tator's nurse,  and  much  nearer  to  the  library  than  were  Thom  and 
Miles.  Thomas  immediately  went  to  the  place  where  Thom  and  Miles 
were,  and  said  to  them,  according  to  their  testimony,  "Father  wants 
you  to  come  to  the  library  to  witness  his  will."  When  they  arrived 
at  the  library  door,  Thomas  showed  them  in.  While  the  will  was  be- 
ing executed  Thomas  called  to  his  father  through  the  window  to  hurry 
up ;  that  the  attorney  had  to  catch  a  train  to  New  York.  After  the  exe- 
cution the  attorney  took  the  will  away  with  him,  and  a  few  days  later 
gave  it  to  Page,  who  put  it  in  a  safe  deposit  box,  without  giving  any 
notice  of  its  existence  to  the  plaintiff  until  after  testator's  death. 
Three  days  after  the  will  was  executed  the  testator  fell  in  his  bed- 
room and  sustained  a  shock  from  which  he  never  recovered,  and  which 
practically  confined  him  to  his  bed  until  he  died,  about  seven  weeks 
later.  He  became  semiconscious  on  the  12th  of  October,  and  never 
regained  consciousness  after  the  14th.  After  his  injury  Page  fre- 
quently wrote  the  plaintiff,  and  his  letters  spoke  very  encouragingly  of 
the  testator's  condition.  In  a  letter  written  September  25th  he  stated 
that  the  testator  "sat  up  for  a  short  time  every  day  or  two,"  and  on 
the  14th  of  October,  while  the  testator  was  unconscious,  he  wrote 
plaintiff,  saying,  among  other  things,  "To-day  he  has  again  consid- 
erably improved,  and  so  it  has  been  for  some  time."  The  plaintiff  learned 
the  real  condition  of  his  father  from  Dr.  Bates,  and  at  once  left  Chi- 
cago for  Elberon,  reaching  there  about  the  15th  of  October.  When 
he  arrived  his  father  was  unconscious,  and  remained  so  until  he  died. 
The  testator  had  a  brother  residing  in  New  York  and  a  niece  in  Con- 
necticut, but  the  fact  of  his  serious  illness  was  not  even  communicated 
to  them.  When  the  will  was  executed  and  for  several  weeks  prior 
thereto,  the  only  relative  of  the  testator  who  saw  him  was  the  son 
Thomas.  During  that  time  the  inmates  of  the  house  were  Thomas, 
Page,  and  his  family,  and  several  servants,  including  a  Miss  Egan,  to 
whom  Thomas  was  married  about  two  months  after  the  testator's 
death.  Page  and  his  family  never  resided  with  the  testator  until  a 
few  weeks  before  the  will  was  made.  Two  or  three  days  before  the 
death  of  the  testator,  and  while  he  was  unconscious,  Page  took  from 
his  key  ring,  the  key  to  a  safe  deposit  box  in  which  was  kept  the  jewel- 


Digitized  by 


Google 


Sup.  Ct.)  ECKBBT  T.  FAOK  517 

ry  of  the  testator's  late  wife,  and  had  the  box,  with  the  jewelry,  trans- 
ferred to  Miss  Egan,  and  then  delivered  the  key  to  her.  This  jewelry 
was  of  the  value  of  at  least  ^5,000,  and  the  testator's  wife  had  ex- 
pressed a  wish  that  some  of  it  be  given  to  the  church.  Thomas  was 
not  on  friendly  terms  with  his  brother  or  with  any  of  the  relatives  of 
the  testator;  on  the  contrary  had  a  personal  dislike  for  them,  as  evi- 
denced by  his  letter  to  his  brother  dated  August  11,  1910,  in  which  he 
said: 

"Dear  sir:  •  •  •  After  I  have  eettled  all  I  owe  you,  we  will  be  as  stran- 
gers absolutely,  for  all  time,  and  as  for  me,  I  do  not  care  to  see  either  you  or 
any  of  your  family."  > 

And  his  letter  to  a  daughter  of  the  testator's  brother,  dated  Septem- 
ber 5,  1910,  in  which  he  stated : 

"Tour  family  have  been  a  bunch  of  parasites,  your  father  included,  bleeding 
my  father  of  every  cent  they  could  get  out  of  him  for  years,  and  I  shall  take 
a  hand  now  and  put  a  stop  to  It  and  In  answer  to  your  request  I  want  to  say- 
that  not  only  will  I  not  give  the  help  you  ask  for,  but  I  shall  see  to  It  with 
all  the  power  I  have  there  shall  be  no  more." 

Substantially  all  of  the  foregoing  facts  were  undisputed.  In  ad- 
dition thereto  plaintiff  produced  evidence  from  which  the  jury  could 
find  when  the  will  was  executed  the  testator  was  in  a  very  weak 
condition,  both  physically  and  mentally.  That  he  was  quite  deaf, 
and  at  times  unable  to  understand  or  remember  what  was  said  to 
him;  that  he  spoke  disconnectedly,  and  would  fail  asleep  while  con- 
versing; that  he  had  to  be  dressed  and  undressed,  and  when  put  to 
bed  at  night,  would  insist  upon  immediately  getting  up  and  being 
dressed,  because  it  was  morning.  That  he  would  lose  his  wa^  in  his 
own  house.  That  he  insisted  upon  a  cat  eating  at  the  table  with  him, 
for  which  a  place  and  chair  were  reserved.  That  for  two  years  pre- 
ceding the  execution  of  the  will  he  was  constantly  watched  and  cared 
for  by  a  trained  nurse.  That  he  was  easily  influenced,  and  in  many 
ways  subservient  to  and  controlled  by  his  son  Thomas.  That  Thomas 
spoke  in  a  derogatory  manner  of  the  plaintiff  to  the  testator  at  differ- 
ent times,  saying  that  plaintiff  was  in  get  rich  quick  schemes;  would 
not  pay  his  debts ;  wanted  to  borrow  money  of  the  testator,  and  other 
statements  of  like  character.  That  three  or  four  days  before  the  will 
was  made  he  was  heard  to  say  to  the  testator:  "Father,  Clen  don't 
care  anything  about  you ;  all  he  wants  is  money.  See  how  he  treated 
me.  I  would  have  been  better  in  a  Jew's  hands.  You  know  the  rea- 
son he  don't  come  here,  because  he  won't  eat  at  the  taMe  with  Min- 
nie," and  that  he  had  to  pay  $900  club  dues  for  him.  That  these  state- 
ments were  false,  but  nevertheless  they  made  an  impression  upon  and 
influenced  the  testator.  That  in  June,  1910,  when  the  plaintiff  visited 
the  testator,  he  immediately  said,  "I  have  got  no  monCT  for  you,"  to 
which  the  son  replied,  "I  am  not  asking  you  for  any.  Father."  That 
when  the  attorney  who  supervised  the  execution  of  the  will  voluntarily 
called  his  attention  to  the  fact  that  the  creditors  of  plaintiff  could 
reach  the  $50,000  bequest,  the  testator  said,  "That's  all  right;  if  he 
owes  that  money  they  ought  to  get  it."  That  the  plaintiff  was  not,  at 
the  time,  in  debt ;  so  far  as  appears,  the  attorney  had  never  been  so  in- 
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formed,  and  that  Thomas  was  heard  to  say,  before  the  will  was  execut- 
ed, that  he  would  get  even  with  the  plaintiff  "some  day,  and  I  will 
have  it  all  in  black  and  white." 

The  jury  could  also  have  found  untrue  the  testimony  of  the  attor- 
ney. Page,  and  Thomas,  to  the  effect  that  the  latter  did  not  know  that 
the  testator  had  executed  a  will  until  the  attorney  sent  a  copy  of  it  aft- 
er the  testator's  death.  The  attorney  went  from  New  York  to  Elber- 
on  in  company  with  Thomas,  by  whom  he  was  introduced  to  the  tes- 
tator. It  seems  quite  incredible  that  an  attorney,  without  ever  having 
met  the  testator  before,  without  ever  having  had  a  private  consultation 
with  him,  considering  his  age  and  condition,  should  have  permitted 
him  to  execute  the  will  without  at  least  mentioning  the  fact  to  the  son, 
who  was  in  charge  of  the  house  and  the  only  relative  present.  And  in 
this  connection  it  is  significant  that  he  should  call  the  testator's  atten- 
tion to  the  fact  that  creditors  might  reach  the  $50,000  which  he  was 
giving  to  the  plaintiff ;  also  that  Siere  should  be  inserted  in  the  will  a 
clause  that  if  any  beneficiary  contested  its  probate  he  should  thereby 
forfeit  his  interest.  Plaintiff  was  the  only  one  who  had  any  personal 
interest  in  contesting  the  will,  and  the  insertion  of  the  clause  must 
have  been  meant  to  refer  to  him,  and  yet  he  was  named  as  one  of  the 
executors. 

It  is  equally  incredible  that  Page,  the  secretary  of  the  testator,  and 
a  member  of  the  household,  on  most  friendly  terms  with  Thomas, 
should  not  have  mentioned  the  will  to  the  latter  until  after  the  testa- 
tor's death. 

Thomas  told  Thorn,  one  of  the  witnesses  to  the  will,  to  go  to  Elber- 
on,  and  there  was  the  testimony  of  one  witness  that  Thom  said,  be- 
fore he  left  New  York,  that  he  was  going  for  the  purpose  of  witness- 
ing a  will,  and  the  testimony  of  another  witness  that  he  said,  after  he 
arrived  there,  that  he  had  come  down.to  witness  a  will.  And  both  he 
and  Miles  testified  that  Thomas  said  to  them,  "Father  wants  you  to 
come  to  the  library  to  witness  his  will."  The  situation  so  impressed 
Miles  that  he  remarked  to  Thom,  "This  seems  like  funny  business  to 

me,"  to  which  Thom  replied,  "What  in need  you  care  as  long 

as  you  sign  what  they  tell  you  to  sign." 

At  the  conclusion  of  the  evidence  it  fairly  showed  a  testator,  at  and 
for  some  time  prior  to  the  execution  of  the  will,  in  fit  condition  to  be 
easily  influenced ;  that  the  opportunity  was  presented  for  the  exercise 
of  undue  influence ;  that  the  inclination  existed  in  Thomas  to  exercise 
it ;  and  that  it  was  so  exercised  by  him  and  those  assisting  him. 

My  conclusion  is  that  the  case  was  properly  submitted  to  the  jury, 
and  the  verdict  is  sustained  by  the  evidence.  See  authorities  before 
cited,  and  Tyler  v.  Gardner,  35  N.  Y.  599;  40  Cyc.  1164. 

The  judgment  and  order  appealed  from,  therefore,  are  affirmed, 
with  costs.    All  concur. 
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In  re  WALKEB. 

(Supreme  Conrt,  Special  Term,  Erie  County.    January,  1914.) 

L  Thxatebs  and  Shows  (|  S*) — Licenses— Oonistbuction  or  Obdinahce. 

Section  2  of  a  city  ordinance  provided  that  no  moving  picture  show 
should  be  maintained  in  any  residence  district  without  the  consent  of  the 
common  council  approved  by  the  mayor,  but  that  this  should  not  apply 
to  any  such  show  located,  built,  or  constructed  and  in  use  for  such  pur- 
poses prior  to  December  1,  1912.  Section  3,  after  directing  the  mayor  to 
issue  the  licenses  authorized  by  section  2,  provided  that  the  mayor  "may" 
also  grant  a  permit  to  use  any  building  or  premises  used  on  and  prior  to 
December  1,  1912,  for  the  purposes  of  a  moving  picture  idiow,  that  such 
permit  should  not  be  valid  without  the  approval  of  the  taealtiti  commis- 
sioner and  board  of  fire  commissioners,  and  that  such  i)ermit  should  not 
be  granted  nor  approved  by  the  health  and  fire  commissioners  until  all 
laws  and  ordinances  relating  to  health  and  public  safety,  and  all  rea- 
sonable rules  and  regulations  of  the  health  and  fire  departments,  had  been 
compiled  with.  Held,  that  section  3  was  Intended  to  confer  on  the  mayor 
the  power  of  licensing  all  moving  picture  shows  not  provided  for  in 
section  2,  and  hen(!e  he  had  power  to  license  moving  picture  theaters  or 
buildings  located  and  constructed  prior  to  December  1,  1912,  though  not 
in  actual  use  on  that  date,  as  otherwise  the  power  to  license  such  theaters 
would  be  lodged  in  no  dty  ofiSdal. 

[Ed.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent  Dig.  {  3; 
Dec.  Dig.  I  a.*] 

2.  Tbkatebs  akd  Shows  (S  3*) — Licenses — Constbcction  of  Ordinance. 

Though  section  8  used  the  word  "may,"  it  did  not  give  the  mayor  an 
absolute  and  unqualified  discretion  to  grant  or  withhold  licenses,  and 
where  a  theater,  lawfully  constructed  prior  to  December  1,  1912,  under  a 
lawful  i;)ermlt,  had  complied-  with  all  legal  requirements  as  to  health  and 
public  safety  from  fire  and  the  reasonable  regulations  of  ^e  city  health 
and  fire  departments,  it  was  the  mayor's  duty  to  Issue  the  necessary  per- 
mit, since  the  ordinance,  if  otherwise  construed,  would  authorize  the 
mayor  not  merely  to  regulate,  but  to  destroy  vested  property  rights. 

[Ed.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent.  Dig.  |  3 ; 
Dec.  Dig.  I  8.*] 

3.  Tbkatebs  ANn  Shows  (|  1*) — Poweb  ot  Citt. 

Where  a  dty  authorized  a  building  to  be  made  into  a  moving  picture 
theater,  and  the  owner  incurred  expenses  in  reconstructing  it,  the  city 
bad  power  only  to  regulate  and  not  to  prohibit  its  use  for  moving  picture 
purposea 

[Ed.  Note. — For  other  cases,  gee  Theaters  and  Shows,  Cent.  D(g.  t  1; 
Dec.  Dig.  i  l.»] 

Application  by  Arthur  P.  Walker  for  a  writ  of  mandamus  against 
Louis  P.  Fuhrman.    Writ  granted. 

Clark  H.  Hammond,  of  Buffalo,  for  relator. 

William  S.  Rann  and  Harry  D.  Sanders  both  of  Buffalo,  for  mayor. 

WHEELER,  J.  The  application  is  for  a  writ  of  mandamus  to  com- 
pel the  mayor  to  issue  a  license  to  the  applicant  to  operate  a  moving 
picture  show  at  775-777  Seneca  street,  in  the  city  of  Buffalo. 

It  appears  from  the  papers  that  this  building,  or  the  ground  floor 
thereof,  was  converted  into  a  moving  picture  show  in  1909,  and  was 
operated  as  such  until  some  time  about  June,  1911;  that  about  that 
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time  the  giving  of  exhibitions  was  discontinued,  although  the  theater 
itself  remained  unchanged  until  the  fall  of  1913,  when  in  September 
of  that  year  the  rdator  leased  the  theater  from  its  owners,  with  the 
intention  of  reopening  it  for  moving  picture  exhibitions.  He  made 
some  alterations  in  its  arrangement;  none  that  increased,  but  all  of 
which  diminished  the  dangers  incident  to  the  conducrof  such  a  theater. 
It  is  alleged,  and  not  denied,  that  the  place  has  heretofore  been  licensed 
as  a  moving  picture  theater  for  tiiree  successive  years  prior  to  the  pres- 
ent application.  It  is  not  claimed  but  that  the  relator  has  fully  com- 
plied with  all  the  building  and  fire  laws  and  safety  ordinances  and  r^- 
ulations  of  the  city.  The  mayor,  however,  has  declined  to  license  the 
theater,  uport  the  ground  that,  in  his  opinion,  there  is  danger  of  fire 
in  the  operation  of  the  theater  as  such. 

When  a  power  or  discretion  is  vested  in  a  public  official  like  the 
mayor  of  a  city,  this  court  should  not  interfere  with  the  exercise  of 
such  a  discretion,  but  let  the  responsibility  for  its  proper  exercise  rest 
where  the  law  has  placed  it.  It  is  not  our  purpose,  at  this  time,  to 
substitute  the  discretion  of  the  court  for  that  of  the  mayor.  The  ques- 
tion, however,  remains  whether,  under  the  circumstances  of  this  case, 
such  a  discretion  has  been  vested  in  the  mayor. 

It  is  contended  by  the  relator  that,  having  complied  with  all  the 
building  laws  and  ordinances  of  the  state  and  city,  he  is  entitled  to 
his  license  as  matter  of  right,  and  that  the  mayor  has  no  power  to  with- 
hold it.    If  such  is  the  case,  the  mandamus  asked  for  must  issue 

[1,  2]  In  March,  1913,  what  is  known  as  "Chapter  L  of  the  Ordi- 
nances of  the  City  of  Buffalo"  was  adopted.  This  chapter  relates  to 
moving  picture  shows  and  by  section  2  of  the  chapter,  it  is  prescribed, 
in  substance,  that  no  moving  picture  show  shall  be  maintained  in  any 
residence  district  of  the  city  "without  the  consent  of  the  common  coun- 
cil approved  by  the  mayor,"  etc.  In  this  case  the  common  council 
had,  by  resolution,  given  its  consent,  but  the  mayor  has  withheld  his 
approval  for  reasons  satisfactory  to  himself,  and  in  part,  at  least,  on 
the  suggestion  and  advice  of  the  state  fire  marshal.  The  ordinance 
contains  provisions  as  to  the  procedure  to  be  followed  by  the  applicant 
to  obtain  official  action,  which  it  is  not  necessary  to  specify  here. 

The  requirement  of  the  consent  of  the  conunon  council  and  the 
approval  of  the  mayor,  however,  only  applies  to  moving  picture  shows 
built  and  maintained  after  December  1,  1912,  and  not  those  built  or 
constructed  prior  thereto ;  for  section  2,  among  other  things,  expressly 
declares : 

"The  provisions  of  this  section  shall  not  apply  to  any  moTlng  picture  show 
as  shall  have  been  located,  built,  constructed  and  in  nse  for  said  purposes 
prior  to  December  1,  1912." 

The  theater  for  which  the  relator  seeks  a  license  was  in  fact  located 
and  built,  and  had  been  in  use  prior  to  December  1,  1912.  It  is  mani- 
fest, therefore,  that  this  particular  theater  does  not  require  Ae  "con- 
sent of  the  common  council  approved  by  the  mayor,"  for  a  license. 

What  municipal  authority  was  there  authorized  to  license  moving 
picture  shows  of  this  class  ?  Section  3  of  the  same  chapter  undertakes 
to  make  provision  for  licensing  of  theaters  located  and  constructed  pri- 
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or  to  December  1,  1912.    After  directing  that  the  mayor  shall  issue 
licenses  authorized  under  section  2  of  the  chapter,  section  3  provides : 

"The  mayor  may  also  grant  a  permit  to  any  firm  or  corporation  to  nse 
any  bnlldlng  or  premises  which  are  and  have  been  nsed  on  and  prior  to  De- 
cember 1, 1912,  for  the  purposes  of  a  moving  picture  show.  Such  permit  shall 
not  be  valid  without  the  approval  of  the  health  commissioner  and  the  board 
of  fire  commissioners  Indorsed  thereon.  All  permits  granted  as  hereinbefore 
provided  may  be  revoked  by  the  mayor  for  good  cause  after  a  fair  hearing. 
Such  permits  shall  not  be  granted,  nor  shall  the  approval  of  the  health  and 
fire  commissioners  be  given  or  Indorsed  on  such  permits  until  all  laws  and 
ordinances  relating  to  health  and  public  safety  from  fire  and  to  moving  pic- 
ture shows,  and  the  reasonable  rules  and  regulations  of  the  health  and  fire 
departments  have  been  compiled  with;  nor,  in  the  case  of  a  moving  picture 
show,  until  the  requirements  of  chapter  XXXIV  of  the  Olty  Ordinances,  so  far 
as  applicable,  shall  have  been  compiled  with.  All  such  permits  shall  expire 
on  the  30th  day  of  September  next  following  titie  Issuing  thereof." 

The  corporation  counsel  argues  that  by  the  wording  of  this  section 
of  the  ordinances,  in  order  to  enable  the  relator  to  take  the  benefit 
of  its  provisions,  the  building  must  have  been  in  actual  use  for  a  mov- 
ing picture  show  on  the  1st  day  of  December,  1912,  and  that,  inas- 
much as  exhibitions  in  this  particular  theater  had  been  suspended  for 
a  year  or  more  prior  to  December  1,  1912,  the  relator  does  not  come 
within  the  purview  of  the  section.  The  court,  however,  is  of  the  opin- 
ion this  section  should  not  be  given  the  restricted  meaning  contended 
for,  but  that  section  3  should  be  read  in  connection  with  section  2,  and, 
when  so  read,  it  is  manifest  that  it  was  the  intention  to  confer  on  the 
mayor  the  duty  of  licensing  all  moving  picture  shows  not  provided 
for  in  the  manner  prescribed  in  section  2.  Otherwise  the  power  to 
license  moving  picture  theaters  or  buildings  located  and  constructed, 
but  which  happened  not  to  have  been  in  operation  on  December  1, 
1912,  would  be  lodged  in  no  city  official.  Chapter  L  was  evidently  in- 
tended to  cover  the  entire  field  of  moving  picture  shows,  and  we  can 
reach  no  other  conclusion  than  that  by  section  3  the  power  and  duty 
of  licensing  this  theater  and  others  similarly  situated,  located,  and  con- 
structed prior  to  December  1,  1912,  is  lodged  in  the  mayor  alone.  If 
this  be  true,  then  the  question  remains.  Had  the  mayor  the  right  to 
withhold  a  license  when  the  applicant  has  complied  with  "all  laws  and 
ordinances  relating  to  health  and  public  safety  from  fire,  and  to  mov- 
ing picture  shows,  and  the  reasonable  rules  and  regulations  of  the 
health  and  fire  departments"? 

It  is  true  that  section  3  of  the  Ordinances  reads :  "The  mayor  may 
also  grant  a  permit,"  etc.  The  counsel  for  the  mayor,  in  opposing  this 
application,  contends  that  the  word  "may"  as  here  used,  vests  a  large 
discretion  in  the  mayor  to  grant  or  withhold  a  license  as  his  judgment 
dictates.  The;  relator,  on  the  other  hand,  insists  that  when  any  citizen 
has  met  all  lawful  prerequisites  of  law  relating  to  health,  public  safety 
from  fire,  and  the  reasonable  regulations  of  the  health  and  fire  depart- 
ments of  the  city,  he  is  entitled  to  his  license  as  a  matter  of  right,  and 
that  the  mayor  cannot  lawfully  refuse  the  necessary  permit,  and  that 
the  issuing  of  such  a  permit  is  a  ministerial  duty  plainly  prescribed. 
Which  conflicting  view  is  the  law  of  this  case?    It  was  said  in  the 
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case  of  People  ex  rel.  Wooster  v.  Maher,  141  N.  Y.  337,  36  N.  E. 
397,  that: 

"Langoage  permlasory  In  form  Is  somettmes  congtraed  as  Imperattve  In 
meaning.  It  la  not  Infrequent  tbat  a  statute  declares  that  it  shall  be  lawful 
for  an  officer  or  body  to  do  this  or  tbat,  or  that  this  or  that  thing  may  be 
done,  Qsing  language  which  in  ordinary  acceptatton  Imports  permission,  and 
not  command,  and  In  many  such  cases  the  duty  is  held  to  be  Imperative.  It 
Is  a  question  of  the  real  meaning  of  the  Legislature  to  be  ascertained  from 
a  consideration  of  the  nature  of  the  authority,  the  <^racter  of  the  public 
agency,  and  the  public  duty  involTed." 

Applying  some  of  these  tests  to  the  situation  in  hand,  we  may  judge 
and  determine  whether  it  was  the  purpose  and  intent  of  the  framers 
of  the  ordinance  in  question  to  vest  in  the  mayor  an  absolute  and  un- 
qualified discretion  to  grant  or  withhold  a  license  for  a  moving  picture 
show  when  once  constructed  and  authorized  under  former  competent 
authority.  If  the  mayor  may  withhold  a  license,  then  it  is  within  his 
power  to  destroy  valuable  property  rights  of  owners  who,  acting  un- 
der competent  authority,  have  invested  large  sums  in  the  construction 
of  moving  picture  shows,  by  simply  refusing  to  renew  such  licenses 
when  such  licenses  expire.  It  is  one  thing  to  refuse  a  license  to  build 
and  construct. in  the  first  instance,  and  quite  a  different  thing  to  re- 
fuse to  permit  the  continued  use  of  such  a  theater  when  once  lawfully 
constructed  under  a  lawful  permit.  Beyond  question  it  is  always  a 
legitimate  exercise  of  authority  to  regulate  and  control,  but  quite  a 
different  matter  to  destroy  by  a  refusal  to  permit  its  use  at  all.  Can 
it  be  fairly  said  to  have  been  the  purpose  and  intent  of  the  framers 
of  the  ordinance  to  confer  upon  the  mayor  the  right  to  destroy  vested 
property  rights  by  withholding  a  license,  so  long  as  the  owner  or  his 
lessee  has  complied  with  every  legal  requirement  as  to  the  construction 
of  the  theater,  and  the  provisions  of  law  as  to  the  safety  of  the  pub- 
lic? Is  it  not  fair  to  assume  that  the  framers  of  the  ordinance  in- 
tended that  when  these  requirements  have  been  complied  with,  the  li- 
cense should  follow  as  matter  of  right  ?  Can  it  be  fairly  argued  that 
the  framers  of  the  ordinance  intended  that  the  mayor  might,  in  his 
discretion,  exact  as  a  condition  for  the  granting  of  a  license  more 
than  the  law  itself  exacts?  If  such  had  been  the  intention,  would  not 
the  power  to  withhold  have  been  expressed  in  more  definite  and  ex- 
plicit terms  ?  The  courts  have  repeatedly  construed  statutes  and  ordi- 
nances so  as  not  to  destroy,  but  to  preserve,  vested  property  rights. 

In  the  case  of  City  of  Buffalo  v.  Chadeayne,  134  N.  Y.  166,  31  N. 
E.  444,  Chadeayne  had  been  granted  a  permit  by  the  common  council 
to  erect  several  frame  buildings  within  the  city  of  Buffalo.  After- 
wards, and  subsequent  to  his  entering  into  contracts  for  their  erection 
and  the  starting  of  the  work,  the  common  council  revoked  the  permit 
previously  granted,  but  the  buildings  were  erected,  and  Chadeayne  was 
prosecuted  for  so  doing.  The  Court  of  Appeals  held  that  there  was 
no  power  given  the  common  council  to  deprive  the  defendant  of  any 
vested  property  rights  in  the  buildings.    It  said : 

"Having  in  view  the  purpose  for  which  the  prorlslon  was  enacted.  It  seems 
to  us  clear  that  it  was  not  Intended  to  glre  to  the  common  council  the  power 
to  deprive  persons  of  their  buildings  which  bad  previously  been  orected,  or 
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of  tboee  which  sbonUl  he  thereafter  erected,  In  whole  or  In  part,  with  the 
permission  .of  the  common  council,  and  that  its  power  is  limited  to  the  pre- 
Tratlon  of  the  erection  of  wooden  buildings  In  the  fntore  without  its  permit" 

See,  also,  People  ex  rel.  Lodes  v.  Dep't  of  Health,  189  N.  Y.  196, 
82  N.  E.  187,  13  L.  R.  A.  (N.  S.)  894;  Hinman  v.  Clarke,  121  App. 
Div.  110,  105  N.  Y.  Supp.  725;  Dobbins  v.  Los  Angeles,  195  U,  S. 
223,  25  Sup.  Ct.  18,  49  L.  Ed.  169;  City  of  Lowell  v.  Archambault, 
189  Mass.  70,  75  N.  E.  65,  1  L.  R.  A.  (N.  S.)  458. 

[3]  So  we  think  that  the  city,  havii^  once  given  its  permission  that 
the  relator's  building  should  be  made  into  a  moving  picture  theater, 
and  the  owner  having  incurred  expense  in  its  construction,  the  city's 
power  over  such  building  extends  simply  to  regulating,  and  not  to 
prohibiting,  its  use  for  those  purposes.  In  any  event,  the  present  or- 
dinance (section  3  of  chapter  L  of  the  City  Ordinances)  should  be  given 
a  construction  which  is  in  harmony  with  these  well-rec(^;nized  princi- 
ples of  law,  and  where  the  word  "may"  is  used  in  that  section,  it  must 
be  deemed  imperative  rather  than  merely  permissive. 

We  reach  the  conclusion  that  the  mandamus  prayed  for  should  be 
granted. 

Of  course  the  mayor's  permit,  when  granted,  is  to  be  indorsed  with 
the  approval  of  the  health  and  fire  commissioners,  as  prescribed  by 
section  3  of  chapter  L  of  the  City  Ordinances. 

So  ordered,  with  $25  costs  of  this  application  to  the  relator. 


<181  App.  DlT.  196) 

PEOPLE  T.  DI  PASQUALE. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  4,  1914) 

CanaNAi.  Law  (§  147*) — Conviction  of  Lebskb  DEaasE — ^Limitations. 

In  view  of  Code  Or.  Proc.  {  4,  requiring  a  crime  to  be  prosecuted  by  in- 
dictment Pen.  Code,  {  610,  providing  that  on  trial  of  an  indictment  there 
may  be  a  conviction  of  the  crime  charged  therein,  or  of  a  lesser  degree  of 
It  or  of  an  attempt  to  commit  it  or  a  lesser  degree.  Is  a  rule  of  pleading, 
merely  doing  away  with  the  necessity  of  charging  in  such  an  indictment 
the  lesser  degree  or  attempt,  and  does  not  permit  conviction  under  such 
an  Indictment  of  an  attempt  where,  when  the  indictment  was  found, 
the  finding  of  an  indictment  for  the  attempt  was  barred  by  limitations. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  U  379.  897: 
Dec.  Dig.  i  147.*] 

Appeal  from  Trial  Term,  Saratoga  County. 

Dominick  Di  Pasquale  was  convicted  of  an  attempt  to  commit  mur- 
der in  the  second  degree,  and  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Leary  &  FuUerton,  of  Saratoga  Springs  (James  A.  Leary,  of  Sara- 
toga Springs,  of  counsel),  for  appellant. 

L.  B.  McKelvey,  Dist.  Atty.,  of  Saratoga  Springs,  and  J.  W.  Atkin- 
son, Asst.  Dist.  Atty.,  of  Waterford,  for  the  People. 

•For  oUiar  cues  ■••  mud*  topic  A  {  nvmbeb  In  Dec.  &  Am.  Dlg(.  1907  to  dat«,  A  Rep'r  Indexes 
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JOHN  M.  KELLOGG,  J.  April  2,  1906,  Quirrito  Diaassimo  died, 
and  in  October,  1913,  the  defendant  was  indicted  for  the  crime  of 
murder  in  the  second  degree  for  having  caused  his  death  and  was  con- 
victed of  an  attempt  to  commit  that  crime. 

Under  section  141  of  the  Code  of  Criminal  Procedure  there  is  no 
limitation  within  which  a  prosecution  for  murder  may  be  commenced. 
Section  142  requires  that  an  indictment  for  a  felony,  other  than  mur- 
der, must  be  found  within  five  years  after  its  commission,  except  where 
a  less  time  is  prescribed  by  statute.  In  this  case  the  homicide  was 
committed  more  than  five  years  prior  to  the  indictment,  and  it  is  evi- 
dent that  the  defendant  could  then  be  indicted  for  no  crime  in  connec- 
tion therewith  other  than  murder.  If  the  indictment  had  been  for  an 
attempt  to  commit  murder,  or  for  one  of  the  degrees  of  homicide,  it 
is  clear  that  the  lapse  of  time  would  be  a  perfect  defense.  The  ques- 
tion is  whether  the  defendant  can  be  deprived  of  that  defense  by  an 
indictment  for  murder. 

By  section  4  of  the  Code  of  Criminal  Procedure  a  crime  must  be 
prosecuted  by  indictment.  It  would  therefore  seem  that  a  conviction 
for  an  attempt  to  commit  murder  cannot  be  prosecuted  except  by  an 
indictment  obtained  within  five  years  after  the  commission  of  the 
offense. 

It  is  urged  that  the  provisions  of  section  610  of  the  Penal  Law, 
which  provide  that  upon  the  trial  of  an  indictment  the  defendant  may 
be  convicted  of  the  crime  charged  therein,  or  of  a  lesser  degree  of  the 
same  crime,  or  of  an  attempt  to  commit  the  crime  so  charged,  or  an 
attempt  to  commit  a  lesser  degree  of  the  same  crime,  make  the  defend- 
ant punishable  for  a  crime  for  which  the  statute  prescribes  that  he  may 
not  be  indicted.  In  other  words,  that  the  lapse  of  time  only  bars  an 
indictment,  but  is  no  bar  to  a  prosecution  or  punishment  if  the  de- 
fendant can  be  brought  into  court  by  charging  him  with  a  higher  crime. 
I  think  this  section  fairly  means  that  under  an  indictment  for  a  crime 
he  may  be  convicted  of  a  lesser  degree  or  an  attempt  to  commit  the 
crime  if  he  is  liable  to  be  prosecuted  and  punished  for  such  attempt. 
In  other  words,  the  indictment  need  not  charge  the  crime  itself  and  an 
attempt  to  commit  the  same  crime,  but  the  defendant  may  be  found 
guilty  of  the  crime  or  an  attempt  to  commit  it  upon  the  main  charge. 
Ordinarily  a  crime  cannot  be  committed  without  an  attempt  to  commit 
it;  but  the  attempt  is  merged  in  the  completed  crime,  and  therefore 
ceases  to  be  a  punishable  offense.  The  charge  of  murder,  therefore, 
naturally  carries  with  it  the  charge  that  there  was  an  attempt  to  com- 
mit the  murder,  and  if  the  proof  falls  short  of  proving  the  murder, 
but  shows  an  attempt,  the  defendant  may  be  convicted  of  the  attempt 
in  the  same  manner  as  though  he  had  been  indicted  therefor.  In  effect 
the  section  is  a  rule  of  pleading  and  does  away  with  the  necessity  of 
alleging  every  lesser  degree  of  the  crime  or  an  attempt  to  commit  the 
crime,  evidently  for  the  reason  that  if  the  defendant  is  defending  him- 
self against  the  charge  of  having  committed  the  crime  he  is  equally 
defending  himself  from  the  charge  of  having  attempted  to  commit  the 
crime.  But  when  the  defendant  is  absolved  from  prosecution  for  the 
attempt  to  commit  the  crime,  this  statute  cannot  make  him  liable  there- 
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for.  It  only  applies  in  a  case  where  a  defendant  is  liable  to  be  in- 
dicted for  an  attempt  to  commit  the  crime.  I  think  therefore  under 
the  indictment  the  defendant  could  be  convicted  only  of  murder,  and 
that  the  lapse  of  time  prevents  a  conviction  for  any  other  crime  in 
connection  with  the  death. 

The  case  upon  the  facts  is  a  peculiar  one.  The  principal  witness  is 
the  defendant's  daughter,  who  claims  to  have  seen  the  defendant  com- 
mit the  crime  and  to  have  concealed  the  fact  until  the  complaint,  many 
years  after.  She  and  her  husband  were  then  actuated  by  hatred  to 
him  and  prompted  by  a  spirit  of  revenge.  Her  evidence  has  no  sub- 
stantial corroboration,  is  not  in  itself  reasonable,  and  is  in  conflict  with 
the  general  facts  of  the  case.  Without  going  through  the  facts  in  de- 
tail, it  is  sufficient  to  say  that  the  conviction  is  entirely  unwarranted 
by  the  evidence  and  the  verdict  is  against  the  evidence. 

The  conviction  is  therefore  reversed  upon  the  ground  that  it  is 
against  the  law,  and  also  upon  the  ground  that  the  evidence  does  not 
warrant  a  conviction.  All  concur;  WOODWARD,  J.,  on  the  first 
ground  stated. 


(161  A19.  Dlr.  121) 

PEINSTBIN  V.  JACOBSON. 

(Supreme  Court,  Appellate  Dtrlsion,  First  Department    March  6,  1914.) 

iRJTJNCnOlT  (I  58*) — GONTRAOTS — UBE  OV  PbOPEBTT. 

An  agreement  not  to  rent  property  to  competitors  of  the  adjoining  owner 
may  be  enforced  by  Injunction,  though  it  provides  that  the  promisor  shall 
"be  liable  In  damages  and  breach  of  contract"  in  case  of  its  violation. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  {{  lll-llB;  Dec. 
Dig.  i  88.»] 

Appeal  from  Special  Terni,  New  York  County. 
Action  by  Paizor  Feinstein  against  Ignatz  Jacobson.    From  a  judg- 
ment for  defendant,  plaintiff  appeals.    Reversed. 

The  complaint  alleges  plaintiff's  ownership  of  the  premises  70  Stanton  street 
where  he  conducts  a  clothing  business,  and  that  defendant  Is  the  owner  of  the 
adjoining  premises  No.  77,  which  had  been  used  for  the  same  purpose ;  that, 
defendant's  premises  having  become  vacant,  he  agreed  with  plaintiff  that  for 
a  period  of  three  years  defendant  would  not  rent  his  store  for  use  in  the  cloth- 
ing business,  and,  in  case  he  (defendant)  violated  the  agreement  he  should 
"be  liable  •  •  •  In  damages  and  breach  of  contract";  that  in  violation 
of  the  agreement  defendant  has  let  the  premises  to  Freedman  Bros,  for  a 
doUiing  store,  they  having  taken  the  lease  with  knowledge  of  the  agree- 
ment. With  appropriate  allegations  to  show  that  plaintiff  had  no  adequate 
remedy  at  law,  the  relief  demanded  was  that  defendant  and  Freedman  Bros. 
be  restrained  from  leasing  or  giving  or  taking  possession  of  the  store  for  the 
purpose  of  the  clothing  business,  and  from  conducting  or  permitting  such  busi- 
ness to  be  conducted  on  the  premises. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

David  L.  Podell,  of  New  York  City,  for  appellant  ' 
Meyer  D.  Siegel,  of  New  York  City,  for  respondent. 
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PER  CURIAM.  The  fact  that  the  agreement  provided,  in  case  of 
its  violation  by  defendant,  he  should  "be  liable  in  damages  and  breach 
of  contract"  does  not,  in  view  of  the  circumstances,  deprive  plaintiff 
of  the  right  to  equitable  relief.  Lewis  v.  Gollner,  129  N.  Y.  227,  234,. 
29  N.  E.  81, 26  Am.  St.  Rep.  516;  Diamond  Match  Co.  v,  Roeber,  106 
N.  Y.  473,  486,  13  N.  E.  419,  60  Am.  Rep.  464.  Defendant's  counsel 
concedes  that  the  demurrer  is  bad,  inasmuch  as  it  did  not  specify  the 
parties  failure  to  join  whom  constituted  the  defect  This  defect  in 
pleading  could  not  be  cured  on  the  motion,  under  Code  Civ.  Proc.  § 
768. 

The  judgment  and  order  should  be  reversed,  with  costs,  and  the 
demurrer  overruled,  with  $10  costs,  with  leave  to  the  defendant  to 
withdraw  the  demurrer,  and  to  answer  upon  payment  of  costs  in  this 
court  and  in  the  court  below. 


NEUBURGEB  T.  GOWAN. 
(Snpreme  Conrt,  Appellate  DlvlBlon,  First  Department.    Marcb  6,  1914.) 

Depositions  (8  71*) — Examination  of  Party — Refusal. 

Where  plalntUF,  upon  defendant's  refusal  to  submit  to  an  examination, 
moved  to  strike  out  the  answer  and  proceed  as  upon  default  in  pleading, 
and  defendant  offered  to  submit  to  an  examination  in  case  a  proper  bill  of 
particulars  was  filed,  the  motion  will,  upon  the  filing  of  a  proper  bill  of 
particulars,  be  denied,  with  leave  to  renew  at  any  time  when  it  shall  ap- 
pear that  defendant  has  refused  to  submit  to  an  examination. 

[Ed.  Note. — E'or  other  cases,  see  Depositions,  Cent.  Dig.  {  182;  Dec.  Dig. 
I  71.'J 
Appeal  from  Special  Term,  New  York  County. 
Action  by  Louis  Neuburger  against  Albert  Y.  Gowan.    Froin  an  or- 
der denying  plaintiff's  motion  to  strike  out  the  answer  and  proceed  as 
upon  a  default  in  pleading,  he  appeals.    Modified  and  affirmed. 
See,  also,  158  App.  Div.  922,  143  N.  Y.  Supp.  1132. 
Argued    before     INGRAHAM,     P.     J.,    and     McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 
Ralph  Wolf,  of  Crestwood,  for  appellant. 
Elihu  Root,  Jr.,  of  New  York  City,  for  respondent 

PER  CURIAM.  In  view  of  the  statements  on  the  argument  by 
defendant's  counsel  that  his  client  would  submit  to  examination  if  a 
proper  bill  of  particulars  were  served,  and  by  counsel  for  plaintiff  that 
such  service  had  been,  that  day,  made,  we  think  the  proper  disposition 
of  this  appeal  is  to  modify  the  order  appealed  from  so  as  to  permit  a 
renewal  of  the  motion  at  any  time  when  it  may  be  made  to  appear  that 
defendant  has  refused  to  submit  to  examination  pursuant  to  the  com- 
mission heretofore  issued  for  that  purpose.  So  far  as  the  refusal  of 
other  witnesses  to  submit  to  examination  is  concerned,  we  see  no 
ground  for  punishing  defendant. 

As  so  modified,  the  order  will  be  affirmed,  without  costs. 

•For  other  casei  sae  mme  topic  ft  {  mombbk  Id  Dm.  &  Am.  Dlgi.  1807  to  daU,  A  Rep'r  Indexes 
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(83  Misc.  Bep.  621) 

ABOmVICI  T.  SALAIIT. 

(Supreme  Court,  Special  Term,  New  York  CJoonty.   January,  1914.) 

L  Libel  Ain>  Slandxb  (|  80*) — Coufz-aiht — SujffioiawcT  Against  DranrBsxa. 
Allegations  of  a  complaint  that  defendant  made  certain  false  and  ma- 
Ildoiis  statements  of  and  conoeminK  plaintiff,  a  widely  known  professional 
social  worker  and  a  writer  and  lecturer  on  sociological  subjects,  to  a  re- 
porter, wbldt  statements  with  innuendoes  were  that,  while  plaintiff  was 
holding  himself  out  as  an  opponent  of  the  contract  system  of  prison  la- 
bor and  making  a  part  of  his  income  In  that  way,  he  was  planning  to 
make  a  profit  for  himself  through  such  system,  were  not  demurrable. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  i§  184- 
186;  Dec.  Dig.  {  80.  •] 

2.  LiBXL  Ann  Slandxb  (i  0*) — Actionable  Words. 

Words  spoken  about  a  person  In  relation  to  his  business,  calculated  to 
Injure  him  in  that  business,  are  actionable  per  sa 

[Ed.  Kote.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  |i  80-90; 
Dec.  Dig.  i  9.*] 

3.  Libel  and  Slardeb  (|  25*) — Rioht  of  Aotion — Fubribhino  Libxlovs  In- 

fobicatior. 

A  civil  action  for  damages  will  not  lie  for  furnishing  libelous  Informa- 
tion In  .violation  of  Penal  Law  (GonsoL  Laws,  c.  40)  i  1362. 

[Ed.  Note. — For  other  cases,  see  Llbed  and  Slander,  Cent  Dig.  il  107, 
108;    Dec.  Dig.  i  25.*] 

4.  Libel  aru  Slardeb  (i  147*) — Cbimiral  Offerbe — Fubribhirg  Libelous 

Irfobmatior. 

Penal  Law  (Consol.  Laws,  c.  40)  |  1362,  making  It  a  criminal  offense  to 
furnish  libelous  Information,  refers  only  to  libels  intended  to  be  pub- 
lished in  the  state  of  New  York. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  f  414; 
Dec.  Dig,  I  147.*] 

Action  by  Carol  Aronivici  against  Aaron  B.  Salant  for  libel  and 
slander  and  violation  of  Penal  Law,  §  1352.  D«anurrer  to  the  three 
causes  of  action  set  forth  in  the  complaint.  Overruled  as  to  the  first 
two  causes,  and  sustained  as  to  the  third. 

Oscar  R.  Houston,  of  New  York  City,  for  plaintiff. 
Aronson  &  Salant,  of  New  York  City,  for  defendant 

COHALAN,  J.  [1]  The  defendant  has  demurred  to  each  of  the 
three  causes  of  action  set  forth  in  the  complaint,  and  the  plaintiff  asks 
for  judgment  on  the  pleadings.  The  first  cause  of  action  is  for  an  al- 
leged slander,  the  second  for  an  alleged  libel,  and  the  third  for  an  al- 
leged violation  of  section  1352  of  the  Penal  Law.  The  plaintiff  as- 
serts that  he  is  a  widely  known  professional  social  worker,  a  writer 
and  lecturer  upon  sociological  and  hvunanitarian  subjects,  that  he  is 
an  opponent  of  the  contract  system  of  prison  labor,  and  that  his  income 
is  entirely  derived  from  these  pursuits.  The  complaint  allegee  that  on 
or  about  the  7th  day  of  June,  1913,  the  defendant  made  certain  false 
and  malicious  statements  of  and  concerning  the  plaintiff  to  one  Keyes, 
a  newspaper  reporter.  These  alleged  statements,  with  innuendoes,  are 
as  follows:  That  while  the  plaintiff  was  publicly  and  openly  holding 
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himself  out  as  an  active  opponent  of  the  contract  system  of  prison 
labor  and  was  making  a  part  of  his  income  in  this  way,  he  was  in  real- 
ity planning  to  make  a  profit  for  himself  by  the  identical  system  which 
he  was  pretending  to  oppose.  In  a  word,  what  while  he  was  ostensi- 
bly bending  his  efforts  to  defeat  the  system  he  was  so  employed  not 
from  any  sincere  and  humanitarian  motives,  but  merely  to  gratify  his 
personal  spite.  Plaintiff's  contention  is:  (1)  That  these  statements 
constituted  slander  because  they  were  calculated  to  injure  him  in  his 
business ;  (2)  that  they  were  made  to  the  said  Keyes  by  the  defendant 
with  the  desire  and  intent  that  he  should  reduce  them  to  writing,  read 
them  himself  and  present  them  for  publication  to  the  Providence  Jour- 
nal ;  that  they  were  actually  put  into  writing,  read  by  the  editor  of  that 
paper  and  by  other  persons ;  and  (3)  that  by  making  these  statements 
the  defendant  committed  a  misdemeanor  under  the  provisions  of  sec- 
tion 1352  of  the  Penal  Law. 

[2]  It  is  well  settled  in  this  state  and  is  a  generally  recognized 
principle  of  the  law  of  slander  that  words  spoken  about  a  ijerson  in 
relation  to  his  business  calculated  to  injure  him  in  that  business  ars. 
actionable  per  se.  Moore  v.  Francis,  121  N.  Y.  199,  23  N.  E.  1127,  8 
L.  R.  A.  214,  18  Am.  St.  Rep.  810;  Lynott  v.  Pearson,  138  App.  Div. 
306,  122  N.  Y.  Supp.  986.  A  reading  of  the  complaint  shows  that  the 
defendant  charged  the  plaintiff  with  certain  conduct  which  if  true,  and 
if  the  facts  were  to  become  generally  known,  would  be  sufficient  to 
injure  the  plaintiff  in  his  business  or  calling.  It  must  be  assumed  from 
the  averments  of  the  complaint  that  the  work  in  which  the  plaintiff  was 
engaged  constituted  a  calling.  It  is  stated  that  the  plaintiff  has  been 
earning  his  living  as  a  social  worker,  writer,  and  lecturer  on  various 
social  questions,  and  his  particular  concern  was  the  question  of  the 
contract  system  of  prison  labor.  If  the  alleged  slanderous  words  were 
used,  it  is  unquestionable  that  harm  would  come  to  the  plaintiff  in  his 
calling,  for  his  usefulness  in  such  pursuits  depends  upon  his  reputa- 
tion for  honesty  and  sincerity  in  espousing  the  causes  which  he  publicly 
advocates.  I  am  satisfied  that  it  is  sufficiently  alleged  in  the  complaint 
that  the  slanderous  statements  were  published  of  and  concerning  the 
plaintiff  and  the  demurrers  as  to  the  first  two  causes  of  action  should 
be  overruled. 

[3]  In  the  third  cause  of  action  it  is  stated  that  the  defendant  made 
the  statements  willfully;  that  such  statements,  if  published  in  the 
Providence  Journal,  would  have  constituted  libel ;  and  that  the  action 
of  the  defendant  was  a  misdemeanor.  There  is  no  provision  in  the 
Penal  Law  giving  a  civil  cause  of  action  for  damages  against  any  one 
who  is  guilty  of  the  violation  of  section  1352  of  the  Penal  Uiw. 

[4]  Moreover,  the  penal  statute  applies  to  the  state  of  New  York 
only,  and  must  of  necessity  refer  to  libels  intended  to  be  published  in 
the  state  of  New  York  and  not  in  the  state  of  Rhode  Island.  The 
demurrer  is  sustained  as  to  the  third  cause  of  action.  Leave  is  grant- 
ed to  the  defendant  to  answer  within  20  days  after  the  entry  of  the  or- 
der.   No  costs. 

Ordered  accordingly. 
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TWIGGAR  V.  OSSINING  PRINTING  *  PUBLISHING  CO. 
(SnprMne  Court,  Appellate  EHvIalon,  Second  Department     March  20,   1914.) 

1.  Libel  and  Slandeb  (i  12»)  —  Actionablk  Wobdb  —  Unskiixfclness  ik 

Caluro. 

A  pablicatlon  that  plaintiff,  a  dentist,  had  been  sued  for  alleged  neg- 
Ilgent  services,  causing  the  patient  to  spend  money  for  physicians  and 
surgeons  as  result  of  the  "unskillful  and  negligent"  way  In  which  the 
dental  work  was  done,  and  that  plaintiff  therein  alleged  certain  damages 
as  a  result  of  the  ''unskillful"  dental  work,  charged  only  unsklUfulness 
or  Ignorance  In  a  particular  case,  and,  in  the  absence  of  a  showing  of 
special  damages,  was  not  actionable. 

[Ed.  Note.— For  other  cases,  see  libel  and  Slander,  Cent  Dig.  f  97 ;  Dec. 
Dig.  I  12.*] 

2.  LinEL  AND  Slandeb  (I  12*) — Actionable  Wobds — Genebal  Unskillful- 

KBS8  IN  Calling. 

The  rule  that  a  charge  of  ignorance  or  want  of  skill  of  a  dentist,  etc., 
in  a  particular  case  Is  not  actionable  without  special  damage  Is  subject 
to  the  limitation  that  such  words  may,  in  themselves,  imply  unskiliful- 
uess  or  general  Ignorance  in  such  calling. 

[Ed.  Note.— For  other  cases,  see  libel  and  Slander,  Cent  Dig.  f  97; 
Dec  Dig.  1 12.*] 

3.  Libel  and  Slandeb  ({  89*) — Pleading — Special  Damages. 

Where  a  publication  is  not  libelous  per  se,  only  special  damages  are 
i«coverabIe,  so  that  they  must  be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  ||  213, 
214;   Dea  Dig.  {89.*] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Albert  W.  Twiggar  against  the  Ossining  Printing  &  Pub- 
lishing Company.  Demurrer  to  complaint  overruled,  and  defendant 
appeals.    Reversed,  with  leave  to  plaintiff  to  amend. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Frank  L.  Young,  of  Ossining,  for  appellant. 
T.  G.  Barnes,  of  Ossining,  for  respondent 

JENKS,  P.  J.  [1]  The  action  is  libel.  The  defendant's  demurrer 
that  the  complaint  did  not  state  sufficient  facts  to  constitute  a  cause 
of  action  should  have  been  sustained.  The  complaint  is  that  Carpenter 
began  an  action  against  this  plaintiff  for  negligent  services  as  a  dentist, 
laying  his  damages  at  $1,000,  in  which  this  plaintiff  answered  by  de- 
nial ;  that  issue  was  joined ;  that  the  cause  was  noticed  for  trial  and 
a  note  of  issue  was  filed,  but  that  the  cause  had  not  been  reached  for 
trial;  and  that  the  defendant  thereupon,  in  a  specified  issue  of  its 
newspaper — 

"seeking  to  injure  the  plaintiff,  and  especially  to  injure  him  in  his  profession 
and  means  of  livelihood,  and  without  stating  the  full  facts,  maliciously  pub- 
lished the  following  partially  false  and  libelous  article  of  and  concerning  the 
plaintiff:  'White  Plains,  N.  Y.,  July  26.— Suit  against  a  dentist  for  alleged 
negligent  services,  causing  the  patient  to  spend  over  $200  with  physicians  and 
surgeons  as  a  result  of  the  "unskillful  and  negligent"  way  in  which  dental 
work  was  done,  was  entered,  to-day,  in  the  Supreme  Court  of  this  county, 
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against  Dr.  ^Ibert  W.  Twlggar,  of  Osslning,  by  X  Herbert  Carpenter,  Jr., 
of  the  same  village.  Mr.  Carpenter  alleges  that  In  October,  1912,  he  went  to 
Dr.  Twlggar  to  have  a  root  removed,  and  that,  as  a  result  of  the  "unskillfnl" 
work  of  tfie  dentist,  three  second  teeth  were  exposed,  a  cavity  was  caused 
in  the  roof  of  his  mouth,  and  he  was  afflicted  with  a  disease  of  the  guns  and 
jaw.    He  sues  to  recover  |5,000  damages.* " 

In  Foot  V.  Brown,  8  Johns.  64,  66,  it  was  decided  that  a  charge  of 
ignorance  or  want  of  skill  of  a  lawyer  in  a  particular  case  was  not  ac- 
tionable, in  the  absence  of  pleading  and  of  proving  special  damages. 
The  opinion  is  per  curiam  but  the  possibility,  if  not  the  probability,  is 
that  it  was  prepared  by  Kent,  Ch.  J.  See  Memoirs  of  Chancellor  Kent, 
by  William  Kent,  p.  118.  This  rule  has  been  affirmed  in  Tobias  v. 
Harland,  4  Wend,  at  page  541 ;  in  Lynde  v.  Johnson,  39  Hun,  14 ; 
in  Mattice  v.  Wilcox,  147  N.  Y.  at  page  631,  42  N.  E.  270;  in  Batters- 
by  V.  Collier,  34  App.  Div.  347,  54  N.  Y.  Supp.  363 ;  in  Outcault  v. 
N.  Y.  Herald  Co.,  117  App.  Div.  534,  102  N.  Y.  Supp.  685;  in  Gun- 
nine  V.  Appleton,  58  How.  Prac.  471,  and  in  other  cases. 

[2]  This  rule  is  subject  to  the  limitation  that  words,  although  di- 
rected to  a  single  case,  may,  in  themselves,  imply  general  unskillful- 
ness  or  general  ignorance  in  the  calling.  Compare  Sumner  v.  Utley, 
7  Conn.  257,  and  Camp  v.  Martin,  23  Conn.  86;  see  Cruikshank  v. 
Gordon,  118  N.  Y.  183,  23  N.  E.  457;  Folkhard's  Starkie  on  Slander 
and  Libel,  Wood's  Notes,  §  88.  I  think  that  the  words  in  this  case  are 
within  the  rule.    See  Gunning  v.  Appleton,  supra. 

[3]  If  the  publication  was  not  libelous  per  se,  only  special  dam- 
ages are  recoverable,  and  these  must  be  pleaded.  Foot  v.  Brown,  su- 
pra; McNamara  v.  Goldan,  194  N.  Y.  315,  87  N.  E.  440.  If  not,  then 
such  defect  is  open  to  general  demurrer.  Reporters'  Ass'n  v.  Sun 
Printing  &  Pub.  Ass'n,  186  N.  Y.  437,  79  N.  E.  710;  Fagan  v.  N. 
Y.  Evening  Journal  Pub.  Co.,  129  App.  Div.  28.  113  N.  Y.  Supp.  62; 
Langdon  v.  Shearer,  43  App.  Div.  607,  60  N.  Y.  Supp.  193 ;  Gunning 
V.  Appleton,  supra. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  demurrer  sustained,  with  costs,  with  leave  to  the  plaintiff  to  plead 
within  20  days.    All  concur. 


(161  App.  Div.  383) 

PAGE  V.  UNITED  TRACTION  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  13,  1914.) 

1.  Cabbierb  (I  314*) — Injury  to  Passengkb — Pleading — Sufticikhct. 

A  complaint,  alleging  that  plaintiff  was  a  passenger  on  the  defendant's- 
car;  that  she  signaled  the  conductor  that  she  wished  to  alight;  that  the 
car  stopped  at  a  point  where,  in  the  course  of  repairing  the  street,  a  hole 
had  been  made,  and  as  she  was  about  to  alight  from  the  car  she  stepped 
into  the  hole  and  received  her  injury ;  that  the  injury  was  due  to  the  care- 
lessness and  negligence  of  the  defendant's  officers  and  servants  in  the 
premises,  and  without  any  negligence  on  her  part — alleges  a  cause  of  ac- 
tion. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  {{  1260, 1270,  1273, 
1274,  1276-1280;  Dec.  Dig.  S  314.*] 
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2.  Plkadinq  a  34*)— Dkmubber — Constbuctiok  or  Pleadino. 

Upon  demurrer,  the  complaint  la  to  be  favorably  construed  for  tbe 
pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §{  6^.  66-74;  Dec 
Dig.  f  84.*] 

Woodward,  J.,  dissenting. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Lillian  Page  against  the  United  Traction  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals.    Reversed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Thomas  F.  Powers,  of  Troy,  for  appellant. 
Patrick  C.  Dugan,  of  Albany,  for  respondent. 

JOHN  M.  KELLOGG.  J.  [1]  The  plaintiff  alleges,  in  substance: 
That  she  was  a  passenger  on  the  defendant's  car.  That  she  signaled 
the  conductor  that  she  wished  to  alight.  That  the  car  stopped  at  a 
point  named,  where,  in  the  course  of  repairing  the  street,  a  hole  had 
been  made.  As  she  was  "about  to  aligjjt"  from  the  car,  she  stepped 
into  the  hole  and  received  her  injury.  That  the  injury  was  due  to  the 
carelessness  and  negligence  of  the  defendant's  officers  and  servants  in 
the  premises,  and  without  any  negligence  on  her  part 

[2]  Upon  demurrer  the  complaint  is  to  be  favorably  construed  for 
the  pleader.  It  means  that  when  signaled  to  stop  the  car  made  the  stop 
at  a  place  whei'e  there  was  a  hole  in  the  street,  and  that  in  alighting 
from  the  car  the  plaintiff,  without  fault  oa  her  part,  stepped  into  the 
hole.    I  think  it  alleges  a  cause  of  action. 

The  judgment  should  therefore  be  reversed,  with  costs  to  the  appel- 
lant in  bo&  courts  to  abide  the  event,  and  a  new  trial  granted.  All 
concur,  except 

WOODWARD,  J.  (dissenting).  The  plaintiff's  complaint  was  dis- 
missed upon  the  opening  of  the  case,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  complaint 
alleges  that  the  plaintiff  was  a  passenger  upon  one  of  the  defendant's 
cars,  and  that  "when  said  car  upon  which  plaintiff  was  riding,  as  a  pas- 
senger, as  aforesaid,  reached  the  corner  of  Twenty-Third  street  and 
Second  avenue,  in  the  city  of  Troy,  N.  Y.,  and  as  plaintiff  was  about  to 
alight  therefrom,  having  signaled  said  conductor  in  charge  of  said  car 
of  her  intention  so  to  do,  and  said  car  having  stopped  at  a  point  about, 
five  feet  north  of  the  north  side  of  Twenty-Third  street,  at  a  place 
which  had  been  theretofore,  and  at  the  time  last  aforesaid,  dug  out  and 
excavated  by  the  defendant,  who  was  at  that  time  making  repairs  to 
the  tracks  and>roadbed,  she  stepped  into  said  hole  or  excavation,  there- 
by throwing  her  to  the  pavement,  spraining  her  right  ankle,"  etc.,  and 
that  "the  said  injuries  so  sustained  by  plaintiJQf,  as  aforesaid,  were  due 
to  the  carelessness  and  negligence  of  the  above-named  defendant,  its 
officers,  agents,  and  servants  in  the  premises,  and  without  any  negli- 
gence or  carelessness  on  the  part  of  this  plaintiff."    The  learned  trial 
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court  dismissed  the  complaint  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  question  is  pre- 
sented on  this  appeal  whether  this  was  a  correct  determination. 

There  is  clearly  nothing  of  importance  in  the  allegation,  "and  as 
plaintiff  was  about  to  alight  therefrom,  having  signaled  said  conductor 
in  charge  of  said  car  of  her  intention  so  to  do,"  for  there  is  no  com- 
plaint that  the  plaintiff  was  injured  by  an)rthing  which  occurred  while 
she  was  upon  the  car.  Wie  must  look  for  the  necessary  allegations 
further  on  in  the  complaint.    We  are  told  that : 

"Said  car  having  stopped  at  a  point  about  five  feet  north  of  the  north  side 
of  Twenty-Third  street,  at  a  place  which  had  been  theretofore,  and  at  the  time 
last  aforesaid,  dug  out  and  excavated  by  the  defendant,  who  was  at  that  time 
making  repairs  to  the  track-s  and  roadbed,  she  stepped  into  said  hole  or  ex- 
cavation, thereby  throwing  her  to  the  pavement,"  etc. 

There  is  no  allegation  that  this  hole  or  excavation  was  n^ligently 
or  wrongfully  made,  or  that  the  defendant  had  failed  to  exercise  due 
care  in  the  work  then  under  way.  There  is  no  allegation  as  to  the  size 
or  depth  of  the  excavation;  no  allegation  that  it  was  not  properly 
guarded ;  no  allegation  that  the  defendant  had  landed  her  at  an  un- 
safe point,  or  that  it  had  failed  to  give  her  warning ;  no  allegation  that 
the  excavation  extended  outside  of  the  tracks,  or  that  it  was  of  such 
a  character  extending  outside  of  the  tracks  to  a  point  where  she  must 
step  into  it  in  alighting  from  the  car.  From  all  that  appears  in  the 
complaint  the  plaintiff  may  have  been  properly  and  safely  landed  in 
the  street,  and  have  walked  into  this  excavation,  for  the  allegation  is 
not  that  she  was  injured  in  alighting  from  the  car,  but  that  "she  step- 
ped into  said  hole  or  excavation,"  and  clearly  the  defendant  is  not  lia- 
ble to  her  for  injuries  sustained  by  stepping  into  a  hole,  unless  the 
defendant  had  been  guilty  of  some  act  of  negligence  in  making  and 
maintaining  the  hole,  or  in  failing  to  give  the  plaintiff  notice  of  the  fact 
if  she  was  obliged  to  alight  at  a  dangerous  point,,  and  no  averment  of 
the  complaint  suggests  anything  of  the  kind. 

The  question  then  arises  whether  the  general  allegation  that  "the 
said  injuries  so  sustained  by  plaintiff,  as  aforesaid,  were  due  to  the 
carelessness  and  negligence  of  the  above-named  defendant,  its  officers, 
agents,  and  servants  in  the  premises,"  is  sufficient  to  give  a  cause  of 
action;  whether  the  plaintiff,  under  such  an  allegation,  is  entitled  to 
adduce  proof  of  these  facts  and  to  recover.  The  case  of  Catterson  v. 
Brooklyn  Heights  Railroad  Co.,  132  App.  Div.  399,  116  N.  Y..  Supp. 
760,  appears  to  have  gone  as  far  as  any  case  in  permitting  a  defective 
pleading  to  stand  as  against  a  motion  to  dismiss  upon  the  ground  that 
it  failed  to  state  facts  sufficient  to  constitute  a  cause  of  action,  but  it 
is  to  be  doubted  if  that  case  is  an  authority  for  sustaining  this  plead- 
ing. It  is  true  that  the  complaint,  under  modem  rules,'  is  to  be  liber- 
ally construed,  but  it  is  still  necessary  that  there  should  be  a  "plain 
and  concise  statement  of  the  facts"  upon  which  the  plaintiff  relies  for 
a  recovery,  and  the  cases  decided  since  the  Catterson  Case,  supra,  have 
laid  down  the  rule  that  while  the  plaintiff  in  a  negligence  action  may 
state  generally  a  culpable  breach  of  some  duty  owing  by  the  master, 
ihe  thing  to  which  that  duty  attaches  must  be  pointed  out  (Pagnillo  v. 
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Mack  Paving  &  Construction  Co.,  142  App.  Div.  491,  127  N.  Y.  Supp: 
72;  Anderson  v.  McNulty  Bros.,  149  App.  Div.  735,  134  N.  Y.  Supp. 
21) ;  and  in  the  Pagnillo  Case,  supra,  the  court,  after  declaring  that 
"in  general  or  particular  terms  the  act  or  omission  causing  the  injury 
must  be  stated,  as  well  as  facts  showing  the  defendant's  breach  of  a 
duty  related  to  it,"  say :  "In  Catterson  v.  Brooklyn  Heights  Railroad 
Co.,  132  App.  Div.  399  [116  N.  Y.  Supp.  760],  the  facts  were  pleaded, 
and  it  was  considered  unnecessary  to  plead  details,  which  were  mat- 
ters of  evidence,  and  the  dissenting  opinbn,  so  far  as  it  explained  the 
decision  in  Oldfield  v.  N.  Y,  &  Harlem  R.  R.  Co.,  supra  [14  N.  Y. 
310],  and  Edgerton  v.  N.  Y.  &  Harlem  R.  R.  Co.,  39  N.  Y.  227,  was 
not  inconsistent  with  the  prevailing  views." 

We  think  the  conclusion  pleaded  that  "the  said  injuries  so  sustained 
by  plaintiff,  as  aforesaid,  were  due  to  the  carelessness  and  negligence 
of  the  above-named  defendant"  .does  not  meet  the  requirement;  it 
does  not  point  out  any  act  of  negligence  on  the  part  of  the  defendant ; 
it  points  out  no  fact  which  is  in  and  of  itself  negligent,  and  the  court 
properly  dismissed  the  complaint. 

The  judgment  appealed  from  should  be  affirmed  with  costs. 


ELSON  V.  UNGBHER. 
(Supreme  Conrt,  Appellate  Division,  First  Department    March  6, 1014.) 

DiscoTEBT  (S  38*) — Subject- Mattkb — Nahes  of  Witnkssks. 

An  order  for  examination  before  trial  Is  for  tbe  eliciting  of  testimony, 
and  is  not  authorized  for  tlie  purpose  of  finding  out  the  name  of  a  third 
jierson  who  will  be  a  witness. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  |  61;  Dec.  Dig. 
f  38.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Benjamin  Elson  against  William  Ungerer.  From  an  order 
denying  a  motion  to  vacate  an  order  for  the  examination  of  the  de- 
fendant before  trial,  defendant  appeals.     Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Nolan  Bros.,  of  New  York  City  (Joseph  P.  Nolan,  of  New  York 
City,  of  counsel),  for  appellant. 

CLARKE,  J.  This  is  an  action  for  slander.  Plaintiff  made  a  mo- 
tion for  an  order  for  examination  before  trial  of  the  defendant,  which 
motion  was  granted;  the  order  requiring  the  defendant  to  testify  "con- 
cerning the  matters  relevant  to  issues  in  this  action,  and  that  the  ex- 
amination be  limited  until  the  further  order  of  this  court  to  the  mat- 
ters set  forth  in  the  affidavit  of  the  defendant  hereto  annexed."  (This 
is  obviously  a  mistake.  It  should  be  "of  the  plaintiff  hereto  annexed.") 
In  that  affidavit  is  the  following: 

"Tbe  plaintiff  is  desirous  of  examining  the  defendant  in  reference  to  the  is- 
sues raised  herein,  to  wit:   The  presence  of  the  defendant  on  or  about  the 
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21st  day  of  April,  1013,  in  a  public  restaurant ;  also  of  William  D.  Corson  and 
other  persons,  and  the  names  and  residences  of  such  persons,  the  statements 
and  words  uttered  and  spoken  by  the  defendant  concerning  the  plalntllf  at 
said  time  and  place,  the  statements  and  words  uttered  by  the  defendant  con- 
cerning the  plaintiir  in  the  presence  of  William  D.  Corson  and  others,  on  or 
about  the  22d  day  of  April,  1913,  the  names  and  residences  of  the  persons 
other  than  Corson  present  at  that  time  and  in  the  plac*  where  the  said  words 
were  spoken,  as  alleged  in  the  complaint  herein,  and  the  knowledge  by  de- 
fendant that  said  statements  and  words  uttered  by  him  were  false." 

In  Gavin  v.  New  York  Contracting  Co.,  122  App.  Div.  643,  107  N. 
Y.  Supp.  272,  Mr.  Justice  Houghton  said: 

'"Nor  should  the  witness  have  been  asked  the  names  of  other  witnesses  to 
the  accident.  An  order  for  •  *  *  examination  is  for  the  eliciting  of  tes- 
timony, and  not  to  gain  Information  as  to  who  might  be  called  as  witnesses." 

In  Nocito  V.  Aciemo;  122  App.  Diy.  45,  106  N.  Y.  Supp.  785,  which 
was  an  action  for  slander,  Mr.  Justice  Ingraham  said : 

"An  examination  before  trial  is  not  authorized  for  the  puriwse  of  finding 
out  the  name  of  a  third  person  who  will  be  a  witness." 

The  order  appealed  from  should  be  modified,  by  providing  that  the 
examination  should  be  had  concerning  the  matters  relevant  to  the 
issues  as  set  forth  in  the  affidavit  of  the  plaintiff,  verified  July  17,  1913, 
except  in  so  far  as  it  is  sought  to  obtain  the  names  and  residences  of 
the  persons  present  upon  the  two  occasions  specified,  other  than  Wil- 
liam D.  Corson,  and,  as  so  modified,  affirmed,  with  $10  costs  and  dis- 
bursements to  appellant.    All  concur. 


(161  App  Dlv.  242) 

EEILLY  V.  STEINHAET. 

(Supreme  Covrt,  Appellate  DiTlsion,  First  Department    March  6,  1914) 

1.  Vbndob  and  Pdbchabeb  (S  18*) — Options— Covenant  to  Pat  Monet. 

A  covenant  to  pay  money  as  consideration  for  an  option  is  a  contract 
subject  to  the  general  rules  pertaining  to  such  engagements,  whether  it  be 
regarded  as  a  binding  agreement  to  keep  an  offer  open,  which  on  accept- 
ance ripens  into  a  bilateral  contract,  or  a  complete  unilateral  contract  in 
which  the  obligation  of  the  giver  is  subject  to  the  condition  precedent  of 
tender  of  payment  by  the  bolder,  in  which  case  the  latter  does  not  become 
bound  by  mere  notice  of  acceptance. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {  23 ; 
Dec.  Dig.  i  18.*] 

2.  WoBDS  AND  Phbases — CiVII-  LAW — "Peotocolizing." 

The  term  "protocoUzlng"  coUociuially  defines  a  proceeding  under  the 
civil  law  by  which  a  contract  already  formulated  In  the  words  of  the  par- 
ties, or  as  drafted  by  a  notary,  Is  by  him  entered  in  his  notarial  register 
in  the  presence  of  witnesses;  the  Spanish  word  "protocolo,"  when  ap- 
plied to  a  single  paper,  meaning  the  first  draft  of  an  instrument  duly  ex- 
ecuted before  a  notary,  it  being  the  source  from  which  must  be  taken  cop- 
ies to  be  delivered  to  the  interested  parties  as  their  evidence  of  right 
and  also  the  bound  book  In  which  the  notary  places  and  keeps  in  their  or- 
der instruments  executed  before  him,  from  which  copies  are  taken  for  use 
of  the  Interested  parties. 

•For  oUier  cases  see  same  topic  &  !  muubbb  In  Dec.  &  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexei 


Digitized  by 


Google 


Sup.  Ct)  BBILLT  V.  gTBINHART  635 

3.  Kvide:<ce  (|  617*)  —  Fobkion  Law  —  Qossrion  or  Fact — GoNsriBUcmoN  — 

Experts. 

While  the  law  of  a  foreign  country  Is  a  question  of  fact,  where  it  in- 
volves the  construction  of  a  written  statute,  It  may  also  be  a  question  of 
law,  but  even  in  that  case  it  Is  proper  to  receive  the  testimony  of  those 
skilled  in  the  foreign  law  for  the  purpose  of  construing  and  ascertaining 
the  same. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  2327 ;  Dec  Dig. 
i  517.»] 

4.  FBAT7D8,  Statute  of  (|  120*) — Pabol  Option — Fobeion  Law. 

Cuban  Civ.  Code,  art.  1216,  provides  that  public  instruments  are  those 
authenticated  by  a  notary  or  by  a  competent  public  official,  with  the  for- 
malities required  by  law.  Article  1218  declares  that  public  instruments 
are  evidence  against  the  parties,  their  representatives,  and  third  persons, 
and  article  1280  provides  that  acts  and  contracts,  the  object  of  which  is 
the  creation,  transmission,  modification,  or  extinction  of  property  rights 
in  real  property,  and  also  all  contracts  in  which  the  amount  of  the  con- 
sideration exceeds  1,500  pesetas,  must  appear  in  a  public  instrument  even 
though  private.  Held,  that  a  parol  option  by  which  plaintiff  agreed  to 
convey  to  defendant  all  rights,  concession,  and  lands  purchased  and  owned 
by  him,  together  with  all  the  property  pertaining  to  a  railroad  and  power 
company  in  Cuba,  for  $1,500,000  United  States  currency,  was  unenforcea- 
ble for  want  of  protocolization  in  a  public  instrument,  as  required  by  the 
Cuban  Code. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent.  Dig.  g  268; 
Dec.  Dig.  I  120.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Hugh  J.  Reilly  against  Frank  Steinhart.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  defendant's  motion  for  a 
new  trial  and  granting  an  extra  allowance,  defendant  appeals.  Re- 
versed and  dismissed. 

Argued  before  INGRAHAM,  P.  ].,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Morgan  J.  O'Brien,  of  New  York  City,  for  appellant. 
William  C.  Rosenberg,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  complaint  alleged  two  causes  of  action,  one 
for  a  balance  of  $35,000,  remaining  due  on  an  oral  option,  apparently 
assumed  to  have  been  made  in  this  country,  and  the  other  for  the  re- 
covery of  a  like  amount  on  a  similar  option  in  writing,  the  particulars 
of  which  are  hereinafter  stated.  The  defenses  were :  That  the  contract 
was  made  and  was  to  be  performed  in  Cuba,  and  was  void  under  the 
laws  of  that  country ;  that  it  was  induced  by  deceit ;  and  failure  of  con- 
sideration. The  defendant  also  counterclaimed  for  $15,000,  the  down 
payment  under  the  option.  The  learned  trial  justice  ruled  that  the 
oral  option  was  void  under  the  statute  of  frauds,  which  ruling  was 
clearly  right ;  that  the  written  option  was  a  Cuban  contract,  and  as  such 
was  valid,  because  under  the  laws  of  Cuba  the  only  deficiency  attribu- 
table to  it  pertained,  not  to  its  substance,  but  to  the  remedy  for  its  en- 
forcement. The  court  left  to  the  jury  the  questions  of  fraud  and  fail- 
ure of  consideration.  Whether  or  not  it  erred  in  so  doing,  I  deem  it 
unnecessary  to  determine,  for  I  am  of  the  opinion  that  the  ruling  with 
respect  to  the  legal  sufficiency  of  the  option  contract  was  wrong.    The 
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material  facts  are  as  follows :  Both  plaintiff  and  def efndant  were  citi- 
zens of  the  United  States,  domiciled  and  doing  business  in  Havana; 
the  plaintiff  being  a  contractor  and  promoter  of  corporate  enterprises, 
and  the  defendant  attached  to  the  United  States  Consular  Service. 
The  option  contract  is  dated  and  was  executed  and  delivered  at  Ha- 
vana, and  related  to  property  wholly  within  Cuban  territory.  It  recites 
that  plaintiff  is  "the  full  owner  of  a  concession  *  *  *  to  build  and 
construct  a  railway  *  *  *  known  as  the  Cienfuegos,  Palmira  & 
Cruces  Electric  Railway  &  Power  Company" ;  that  there  "have  been 
issued,  and  are  now  deposited  with"  a  firm  of  bankers  in  Havana, 
"bonds  of  the  said  railway  and  power  company  amounting  to  $2,000,- 
000  United  States  currency  and  19,470  shares"  of  the  stock  of  that  com- 
pany of  the  par  value  of  $100  each ;  that  on  or  about  April  22,  1906, 
plaintiff  had  verbally  given  to  defendant  an  option  "to  purchase  all 
rights,  the  concession,  lands  purchased  and  owned  by  me,  and  in  fact 
any  and  everything  pertaining  to  the  said  railway  and  power  compa- 
ny" ;  that  in  consideration  of  a  down  payment  of  $15,000  and  of  a 
further  payment  on  April  22, 1907,  of  $35,000,  "I  (plaintiff)  hereby  con- 
firm the  said  verbal  option  in  writing,  said  option  to  continue  Until  the 
said  22d  day  of  April,  1907,  up  to  which  date"  defendant  was  given 
the  privilege  to  purchase  from  plaintiff  "all  those  matters  heretofore 
mentioned,  namely,  the  concession,  lands,  rights,  bonds,  stock,  etc., 
meaning  and  indicating  anything  and  everything  pertaining  to  the  said 
railway  and  power  company,  for  the  sum  of  $1,500,000  United  States 
currency,"  such  purchase  being  subject,  however,  to  certain  outstand- 
ing contracts  for  engineering  work  and  for  supplying  power. 

[1]  It  little  matters  whether  we  consider  an  option  as  a  binding 
agreement  to  keep  an  offer  open  (Perry  v.  Paschal,  103  Ga.  134,  29 
S.  E.  703;  Linn  v.  McLean,  80  Ala.  360;  Maughlin  v.  Perry,  35  Md. 
352),  which,  upon  acceptance,  ripens  into  a  bilateral  contract,  or 
whether  we  regard  it  as  a  complete  unilateral  contract  in  which  the 
obligation  of  the  giver  of  the  option  is  subject  to  the  condition  precedent 
of  tender  of  payment  by  the  holder,  regarded  in  which  latter  light  the 
holder  does  not  himself  become  bound  by  mere  notice  of  acceptance 
(per  Prof.  Langdell,  18  Harv.  Law  Rev.  11,  12),  for,  on  either  theory, 
a  covenant  to  pay  money  as  consideration  for  an  option  is  a  contract, 
and  as  such  is  subject  to  the  general  rules  pertaining  to  such  engage- 
ments. 

In  Union  Nat.  Bank  v.  Chapman,  169  N.  Y.  538,  543,  62  N.  E.  672, 
673  (57  L.  R.  A.  513,  88  Am.  St.  Rep.  614),  the  court  extracted  from 
the  authorities  what  it  said  were  "some  general  principles,  which  ap- 
pear to  be  settled  beyond  controversy,"  to  wit : 

"(1)  All  matters  bearing  upon  the  execution,  the  Interpretation,  and  the 
validity  of  contracts,  Including  the  capacity  of  the  parties  to  contract,  are 
determined  by  the  law  of  the  place  where  the  contract  Is  made.  (2)  All  mat- 
ters connected  with  its  performance  •  •  •  are  regulated  by  the  law  of 
the  place  where  the  contract,  by  Its  terms,  is  to  be  performed.  (3)  All  mat- 
ters respecting  the  remedy  to  be  pursued  *  *  *  depend  upon  the  law  of 
the  place  where  the  action  Is  brought." 

See,  also,  Liverpool,  etc.,  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  9 
Sup.  Ct.  469,  32  L.  Ed.  788. 
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In  support  of  the  foregoing,  the  court  cited  Scudder  v.  Union  Na- 
tional Bank,  91  U.  S.  406,  23  L.  Ed.  245.  In  Pritchard  v.  Norton,  106 
U.  S.  124,  at  page  130,  1  Sup.  Ct.  102,  at  page  106  (27  L.  Ed.  104), 
Mr.  Justice  Matthews  examines  at  great  length  and  with  convincing 
analysis  the  subject  of  what  law  should  determine  the  validity,  inter- 
pretation, and  enforcement  of  contracts,  and  also  as  affecting  the  suffi- 
ciency of  the  contract,  the  question  of  what  are  and  what  are  not  mat- 
ters of  substance.    In  the  course  of  his  opinion  he  said : 

"The  mie  deduced  by  Mr.  Wharton,  In  his  Conflict  of  Laws,  as  best  har- 
monizing the  authorities  and  effecting  the  most  Judicious  result,  and  which 
was  cited  approvingly  by  Mr.  Justice  Hunt  In  Scudder  v.  Union  National 
Bank,  91  U.  S.  406  [23  L.  Ed.  245],  is  that:  'Obligations  in  respect  to  the  mode 
of  their  solemnization  are  subject  to  the  rule  locus  regit  actum;  tn  respect 
to  their  interpretation,  to  the  lex  loci  contractus ;  in  respect  to  the  mode  of 
their  i>erformance,  to  the  law  of  the  place  of  their  performance.  But  the  lex 
fori  determines  when  and  bow  such  laws,  when  foreign,  are  to  be  adopted, 
and,  in  all  cases  not  spedfled  above,  supplies  the  appUcatory  law.'  This',  it 
will  be  observed,  extends  the  operation  of  the  lex  fori  beyond  the  process  and 
remedy,  so  as  to  embrace  the  whole  of  that  residuum  which  cannot  be  re- 
ferred to  other  laws." 

Proceeding  further,  Mr.  Justice  Matthews  said : 

"It  Is  to  be  noted,  however,  as  an  Important  drcnmstance,  that  the  same 
claim  may  sometimes  be  a  mere  matter  of  process,  and  so  determinable  by 
the  law  of  the  forum,  and  sometimes  a  matter  of  substance  going  to  the  mer- 
its, and  therefore  determinable  by  the  law  of  the  contract." 

Continuing,  the  learned  justice  pointed  out  that,  although  under  the 
common  law  the  statute  of  limitation  is  governed  by  the  law  of  the 
forum,  under  the  civil  law  a  different  rule  prevails.  Proceeding  he 
said  (106  U.  S.  131,  1  Sup.  Ct.  107,  27  L.  Ed.  104): 

"But  notwithstanding  the  contrary  doctrine  of  the  courts  of  England  and 
this  country,  when  the  statute  of  limitations  of  a  particular  country  not  only 
bars  the  right  of  action,  but  extinguishes  the  claim  or  title  itself,  ipso  facto, 
and  declares  it  a  nullity,  after  the  lapse  of  the  prescribed  period,  and  the  par- 
ties have  been  resident  within  the  Jurisdiction  during  the  whole  of  that  period, 
so  that  it  has  actually  and  fully  operated  upon  the  case,  it  must  be  held,  as 
It  was  considered  by  Mr.  Justice  Story,  to  be  an  extinguishment  of  the  debt, 
wherever  an  attempt  might  be  made  to  enforce  it.  Conflict  of  Laws,  i  582. 
•  •  •  The  principle  that  what  Is  apparently  mere  matter  of  remedy  In 
some  circumstances.  In  others,  where  it  touches  the  substance  of  the  contro- 
versy, becomes  matter  of  right.  Is  familiar  in  our  constitutional  Jurisprudence 
In  the  application  of  that  provision  of  the  Constitution  which  prohibits  the 
passing  by  a  state  of  any  law  impairing  the  obligation  of  contracts.  For  it 
has  been  uniformly  held  that  'any  law  which  in  its  operation  amounts  to  a 
denial  or  obstruction  of  the  rights  accruing  by  a  contract,  though  professing 
to  act  only  on  the  remedy,  is  directly  obnoxlbus  to  the  prohibition  of  the 
Constitution.'  [Citing  cases.]  *  •  •  A  vested  right  to  an  existing  de- 
fense is  equally  protected,  saving  only  those  which  are  based  on  informalities 
not  affecting  substantial  rights,  which  do  not  touch  the  substance  of  the  con- 
tract and  are  not  based  on  equity  and  Justice.  Cooley,  Const.  Llm.  362-^69. 
The  gmeral  rule,  as  stated  by  Story,  is  that  a  defense  or  discharge,  good  by 
tbe  law  of  the  place  where  the  contract  is  made  or  is  to  be  performed,  is  to 
be  held  of  equal  validity  in  every  other  place  where  the  question  may  come 
to  be  litigated.  Conflict  of  Laws,  S  331.  Thus  infancy,  If  a  valid  defense  by 
'the  lex  lod  contractus,  will  be  a  vaUd  defense  everywhere.  *  •  •  A  ten- 
der and  refusal,  good  by  the  same  law,  either  as  a  full  discharge  or  as  a 
present  fblflllment  of  the  contract,  will  be  respected  everywhere.  •  •  • 
Payment  In  paper  money  bills,  or  in  other  things,  U  good  by  the  same  law. 
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will  be  deemed  a  sufficient  payment  everywhere.  *  •  •  And  on  tbe  other 
hand,  where  a  payment  by  negotiable  bills  or  notes  Is,  by  the  lex  loci,  held 
to  be  conditional  payment  only,  It  will  be  so  held  even  In  states  where  such 
payment  tmder  the  domestic  law  would  be  held  absolute.  So  If,  by  tbe  law 
of  the  place  of  a  contract,  equitable  defenses  are  allowed  In  favor  of  tbe 
maker  of  a  negotiable  note,  any  subsequent  indorsement  will  not  change  his 
rights  in  regard  to  the  holder.    The  latter  most  take  it  cum  onere." 

It  remains,  in  the  light  of  the  foregoing  principles,  for  us  to  discover 
what  the  record  discloses  with  respect  to  the  Cuban  law  as  affecting 
the  contract  in  question. 

The  system  prevailing  in  civil  law  jurisdictions,  by  which  certain 
classes  of  contracts  are  formulated,  is  familiar;  the  parties  appear 
before  a  notary  public,  to  whom  declaration  is  made  of  the  contract 
proposed  to  be  entered  into,  which  contract,  as  already  formulated  in 
the  words  of  the  parties  themselves  or  as  then  drafted  by  the  notary, 
is  by  him  entered  in  his  notarial  register  in  the  presence  of  witnesses. 
The  instrument  thus  recorded  by  the  notary  becomes  the  original ; 
copies  being  furnished  to  the  interested  parties. 

[2]  Colloquially  the  proceeding  is  known  as  "protocolizing"  a  con- 
tract or  agreement. 

"The  Spanish  word  'protocolo,'  when  applied  to  a  single  paper,  means  the 
first  draft  of  an  instrument  duly  executed  before  a  notary,  the  matrix,  because 
It  is  the  source  from  which  must  be  taken  copies  to  be  delivered  to  inter- 
ested parties  as  their  evidence  of  right;  and  it  also  means  a  bound  book  in 
which  the  notary  places  and  keeps  in  their  order  Instruments  executed  be- 
fore him,  from  which  Copies  are  taken  for  use  of  parties  interested."  Per 
Stayton,  C.  J.,  Downing  v.  Diaz,  80  Tex.  436,  451,  16  S.  W.  40,  63. 

Among  other  articles  of  the  Cuban  Civil  Code  given  in  evidence  on 
the  trial  were  the  following : 

"Art.  1216.  Public  Instruments  are  those  authenticated  by  a  notary  or  by 
a  competent  public  official,  with  the  formalities  required  by  law. 

"Art.  1218.  Public  Instruments  are  evidence,  even  against  a  third  person,  of 
the  fact  which  gave  rise  to  their  execution  and  of  the  date  of  the  latter.  They 
shall  also  be  evidence  against  the  contracting  parties  and  their  legal  repre- 
sentatives with  regard  to  the  declarations  the  former  may  have  made  therein. 

"Art.  1280.  The  following  must  appear  in  a  public  instrument:  (1)  Acts  and 
contracts  the  object  of  which  Is  the  creation,  transmission,  modification,  or 
extinction  of  property  rights  on  (sic)  real  property.  *  •  •  (6)  The  assign- 
ment of  actions  or  rights  arising  from  an  act  contained  In  a  public  instru- 
ment. All  other  contracts,  in  which  the  amount  of  the  prestations  (considera- 
tion) of  one  of  the  two  contracting  parties  exceeds  1,600  pesetas,^  must  be 
reduced  to  writing,  even  though  it  be  private. 

"Art.  1279.  Should  the  law  require  tbe  execution  of  an  instrument  or  other 
special  formality  in  order  to  make  the  obligations  of  a  contract  binding,  the 
contracting  parties  may  compel  each  other  to  comply  with  said  formalities 
from  the  moment  In  which  consent  and  the  other  requirements,  necessary  for 
their  validity,  have  taken  place." 

[3]  While  the  foreign  law  is  a  question  of  fact,  where  it  involves 
the  construction  of  a  written  statute  it  may  be  a  question  of  law 
(Chase,  Steph.  Dig.  Ev.  [2d  Ed.]  146,  note),  but  even  then  it  is  cus- 
tomary and  proper  to  receive  the  testimony  of  those  skilled  in  the  for- 
eign law  for  the  purpose  of  construing  and  ascertaining  the  same. 

1  Note. — ^A  peseta  ia  equal  to  about  19  cents  United  States  currency. 
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In  this  case,  without  such  assistance,  it  would  be  very  difficult  for  the 
court  to  say  with  certainty  what,  as  between  the  parties,  would  be  the 
effect  of  their  failing  to  protocolize  the  contract  in  question.  On  this 
point,  Mr.  Magoon,  a  member  of  the  bar,  formerly  law  officer  of  the 
Insular  Bureau  of  the  War  Department  and  adviser  of  that  Depart- 
ment with  reference  to  foreign  laws,  and  who  for  a  period  of  over  two 
years  was  Provisional  Governor  of  Cuba,  gave  the  following  testi- 
mony: 

"A  suit  to  recover  money,  what  would  be  termed  specific  performance  of 
this  contract,  could  not  be  maintained  lo  tbe  courts  of  Cuba  In  Its  present 
form." 

In  answer  to  further  questions,  the  witness  said : 

"Posaibly  it  would  be  better  for  me  to  state  what  would  be  done  under  this 
contract  than  what  would  not.  Under  the  established  usage  and  court  deci- 
sions, as  well  as  the  Code  of  Cuba,  Mr.  ReiUy,  seeking  to  enforce  or  recover 
for  the  matters  and  things  contained  in  Exhibit  1  (the  option),  would  be 
obliged  to  proceed  as  follows:  He  would  cite  Mr.  Steinhart  to  appear  before 
a  notary  to  convert  this  instrument  into  a  public  document ;  tbe  party  cited 
could  refuse  to  appear,  refuse  to  take  the  necessary  steps  to  convert  it  into  a 
public  document,  and  he  would  then  bring  an  action  to  compel  what  might  l>e 
termed  specific  execution  (that  Is,  to  execute  the  document),  not  to  carry  it 
out,  but  to  execute  it;  and  in  that  matter  Mr.  Steinhart  would  be  heard  as 
to  his  reasons  for  refusing  to  give  the  necessary  compliance  and  to  take  tbe 
necessary  steps  to  convert  it  into  a  public  document  Without  this  instru- 
ment being  a  public  document,  so  made  with  or  by  the  consent  of  the  parties 
or  by  operation  of  law  (that  Is,  of  the  court  procedure),  a  suit  could  not  be 
maintained  upon  it." 

Speaking  further  of  the  rights  of  parties  to  a  contract  and  referring 
to  the  course  of  the  Cuban  courts  with  respect  thereto,  the  witness 
said: 

"They  (the  courts)  would  give  the  remedy  of  compelling  the  reduction  of 
that  document  into  a  public  document,  and,  If  that  could  be  done,  then  you 
would  have  a  remedy." 

And  ag^in : 

"It  la  very  much  like  our  statute  of  frauds.  In  tbe  absence  of  this  docu- 
m&at,  you  could  not  enforce  the  contract" 

[4]  Accepting  the  analogy  of  the  witness,  and  assuming  the  situa- 
tion to  be  one  where  a  contract  is  under  the  statute  of  frauds  of  the 
country,  by  the  laws  of  which  the  sufficiency  of  its  formation  or  sol- 
emnization is  to  be  determined,  the  question  is :  Can  such  contract,  if 
in  form  sufficient  under  the  law  of  the  forum,  be  there  enforced  ?  In 
short,  does  the  objection  go  to  the  substance  of  the  contract  or  merely 
to  the  evidence  thereof?  It  is  apparent  that  the  difficulty  goes,  not 
to  the  mere  evidence  of  the  contract,  but  to  its  sufficiency.  In  other 
words,  the  attempt  of  the  parties  to  the  contract  in  question  to  privately 
formulate  their  agreement  was  wholly  nugatory  and  void,  and  no  con- 
tract whatever  resulted  between  them,  nor  could  one  ever  have  been 
decreed  to  result,  except  after  a  further  proceeding,  the  determination 
of  which  would  depend  upon  the  view  of  the  facts  to  be  taken  by  the 
Cuban  court  before  which  it  was  prosecuted. 

The  case  seems  to  be  clearly  within  the  words  of  Mr.  Justice  Story 
(Conflict  of  Laws  [8th  Ed.]  §  260),  where  he  says: 
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"Anotber  nile,  •  •  •  respecting  the  validity  of  contracts,  Is  tbat  all  tbe 
formalities,  proofs,  or  anthenticaUons  of  tbem,  which  are  required  by  the  lex 
lod,  are  Indispensable  to  their  validity  everywhere  else.  •  •  •  Thus  If. 
by  tbe  laws  of  a  country,  a  contract  is  void  unless  it  ia  written  on  stamped 
paper,  It  ought  to  be  held  void  everywhere,  for,  unless  It  be  good  there.  It 
can  have  no  obligation  in  any  other  country." 

Among  the  cases  cited  by  Mr.  Justice  Story,  as  authority  for  the 
law  as  stated  in  his  text,  is  Bank  of  Rochester  v.  Gray,  2  Hill,  227, 
where  it  was  held  that  the  validity  of  a  notarial  protest  of  a  foreign 
bill  of  exchange  is  to  be  determined  by  the  lex  loci  contractus,  and, 
where  the  latter  renders  a  seal  necessary,  the  protest  must  be  under 
seal  or  it  will  be  void  elsewhere.  With  respect  to  contracts  which,  by 
the  lex  loci,  are  void  under  the  statute  of  frauds,  the  same  learned 
author  says  (Id.  §  262) : 

"If  such  contracts,  made  by  parol  (per  verba)  In  a  country  by  whose  laws 
they  are  required  to  be  in  writing,  are  sought  to  be  enforced  in  any  other 
country,  they  will  be  held  void,  exactly  as  they  are  held  void  In  the  place 
where  Oiey  are  made" — 

although  he  notes  that  a  distinction  is  drawn  with  respect  to  contracts 
affecting  real  property,  where  "the  law  of  the  place  of  the  contract 
and  that  of  the  situs  rei  require  different  forms  and  solemnities  to 
give  validity  to  them." 

For  these  reasons  the  judgment  should  be  reversed,  with  costs,  and 
the  complaint  dismissed,  with  costs.    All  concur. 


(84  Misc.  Rep.  488) 

WOODCOCK  T.  SARTLE  et  al. 

(Supreme  (Tonrt,  Trial  Term,  Niagara  County.   March  14,  1914.) 

Masteb  and  Skbvaht  (I  818*) — Liabiijtt  iwb  Injubiks  to  Thibd  Pebsoks— 
WoBK  OF  Independent  Contbactob. 

Where  the  owner  of  an  automobile  contracted  with  an  experienced  me- 
chanic to  overhaul  or  repair  It,  agreeing  to  pay  him  at  the  rate  of  |20 
per  week  for  the  time  expended,  and  reserving  no  right  to  control  or  di- 
rect him  as  to  the  work,  the  mechanic  was  an  independent  contractor, 
and  not  a  servant,  and  hence  the  owner  was  not  liable  for  an  injury  to  a 
third  party  caused  by  the  negligence  of  tbe  mechanic  while  testing  the  ear. 
[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {f  125T, 
1258 ;  Dec,  Dig.  |  318.*] 

Action  for  personal  injury  by  Charles  W.  Woodcock  against  John 
M.  Sartle  and  Russell  G.  Smith.  Verdict  for  plaintiff  against  both  de- 
fendants, which,  on  motion  for  nonsuit,  was  set  aside  as  to  defendant 
Sartle,  and  allowed  to  stand  as  to  defendant  Smith. 

Parker  &  Stewart,  of  Niagara  Falls,  for  plaintiff. 
Payne  &  Lindsay,  of  Tonawanda,  for  defendant  Sartle. 

WHEELER,  J.  This  action  is  to  recover  for  personal  injuries, 
and  for  damages  to  horse  and  wagon,  sustained  in  a  collision  with  an 
automobile  owned  by  the  defendant  Sartle,  and  operated  by  the  de- 
fendant Smith. 

•For  otber  cases  see  same  topic  ft  {  nombbk  In  Dec.  ft  Am.  Diss.  1M7  to  date,  tt  Rep'r  Indexes 
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The  question  now  before  the  court  is  that  of  the  liability  of  the 
defendant  Sartle  for  the  consequences  of  the  accident.  This  turns 
upon  the  question  whether,,  upon  the  circumstances  of  the  case  as 
hereinafter  stated,  the  defendant  Smith  is  to  be  deemed  an  employe 
of  the  codef  endant  Sartle,  or  an  independent  contractor. 

The  essential  facts  bearing  on  the  question  stated  are  these:  Mr. 
Sartle  lived  at  North  Tonawanda,  and  was  the  owner  of  a  Thomas 
touring  car,  which  had  been  in  use  for  a  couple  of  years,  and  was  in 
need  of  overhauling  and  repair.  The  defendant  Smith  was  an  ex- 
perienced mechanic,  had  been  for  years  employed  by  the  Thomas  Mo- 
tor Car  Company  (the  manufacturer  of  the  car)  as  a  "tester"  and  as 
"trouble  man" ;  that  is,  he  tested  new  cars  made  by  the  company  be- 
fore placed  on  the  market,  and  when  cars  sold  failed  to  properly  oper- 
ate. Smith  was  the  man,  or  one  of  the  men,  sent  out  to  correct  the 
trouble.  Work  at  the  factory  was  slack,  and  the  car  company  sent 
Smith  to  Sartle,  saying  to  him  he  might  obtain  a  job.  Smith  went  to 
Sartle  at  his  residence  at  North  Tonawanda,  where  the  automobile  in 
question  was.  He  and  Sartle  had  a  talk.  Sartle  explained  he  wished 
his  car  overhauled,  and  put  in  good  running  order.  Smith  stated  he 
could  do  the  work  on  the  premises.  Smith  stated  he  would  do  the 
necessary  work,  and  charge  for  his  services  $20  a  week  for  the  time 
required  to  do  the  work,  or  at  the  rate  of  $20  per  week.  Sartle  told 
Smith  to  go  ahead  and  put  the  machine  in  shape.  He  also  told  Smith 
that  if  new  parts  were  needed,  to  order  them,  and  charge  them  to  him. 
Sartle  did  not  know  what  repairs  were  needed.  He  was  not  a  me- 
chanic, and  left  what  repairs  were  to  be  made,  and  how  they  were  to 
be  made,  entirely  to  the  judgment  of  Smith.  He  gave  no  directions 
whatever  to  Smith  during  the  progress  of  the  work.  After  Smith 
had  been  at  work  on  the  "auto"  for  about  two  weeks,  the  repairs  had 
so  far  progressed  that  he  thought  the  time  had  come  for  a  test.  He 
according  took  out  the  machine  to  run  on  the  road.  He  went  from 
Tonawanda  to  Buffalo,  there  purchased  some  trifling  needed  parts, 
returned  to  Tonawanda,  got  his  luncheon,  and  then  with  four  friends 
and  acquaintances  started  for  Lewiston,  with  a  view  of  further  test- 
ing out  the  machine  in  climbing  the  Lewiston  Hill,  which  is  a  favorite 
testing  ground  for  automobilists.  After  reaching  Lewiston,  and  mak- 
ing a  short  stay  there,  the  party  started  to  return,  and  on  the  way 
back,  after  having  climbed  the  Lewiston  Hill,  in  passing  the  plainti^ 
and  his  horses  and  wagon,  collided  with  him,  with  a  wagon  just  ahead 
of  the  plaintiff,  and  with  another  wagon  on  the  opposite  side  of  the 
highway.  This  resulted  in  personal  injuries  to  the  plaintiff,  in  so  in- 
juring one  of  his  horses  as  to  necessitate  its  being  shot,  in  smashing 
his  wagon,  in  killing  one  of  the  occupants  of  the  car,  and  breaking  the 
leg  of  the  man  on  one  of  the  other  wagons.  It  is  claimed  these  all 
resulted  from  the  negligence  of  the  defendant  Smith,  and  that  his  neg- 
ligence is  legally  attributable  to  the  defendant  Sartle  as  principal. 
Sartle  on  the  day  of  the  accident  was  absent  in  Virginia,  gave  no  di- 
rections that  the  machine  should  be  tested,  and  did  not  know  it  was  to 
be  taken  out.  The  facts  stated  are  all  beyond  controversy.  At  the 
close  of  the  plaintiff's  case,  counsel  for  the  defendant  Sartle  moved 
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for  a  nonsuit,  and  for  a  direction  of  a  verdict  in  his  favor.  At  the 
close  of  the  defendants'  case  the  motion  was  renewed.  The  disposi- 
tion of  these  motions  was  reserved  by  the  court,  and  the  case  submitted 
to  the  jury,  who  were  asked  to  render  a  verdict  subject  to  the  opinion 
of  the  court,  as  provided  by  section  1187  of  the  Code  of  Civil  Pro- 
cedure. 

The  following  questions  were  submitted  to  the  jury  under  proper 
instructions:  First,  whether  Smith  was  negligent  in  the  operation  of 
the  car ;  second,  whether,  on  the  day  in  question.  Smith  was,  in  good 
faith,  engaged  in  testing  the  car,  or  taking  a  "joy  ride"  for  the  pleas- 
ure of  himself  and  of  his  companions ;  third,  whether  the  plaintiff  was 
free  from  contributory  negligence.  The  jury  ordered  a  verdict  against 
both  defendants,  resolving  the  questions  presented  in  favor  of  the 
plaintiff.  Counsel  for  Sartle  thereupon  again  asked  for  the  nonsuit 
and  dismissal  of  the  complaint  upon  the  questions  reserved,  and  also 
moved,  if  such  motion  is  not  granted,  for  a  new  trial  on  all  the  grounds 
specified  in  section  999  of  the  Code.  The  question,  therefore,  before 
the  court  is  that'  of  the  liability  of  the  defendant  Sartle. 

We  have  reached  the  conclusion,  after  a  careful  consideration  of 
the  facts  and  authorities,  that  the  defendant  Sartle  cannot  be  held  lia- 
ble for  the  negligence  of  Smith,  and  this  upon  the  theory  that  Smith 
did  not  become  an  employe,  but  was  an  independent  contractor  en- 
gaged in  repairing  Sartle's  automobile. 

It  was  held  in  the  case  of  Hexamer  v.  Webb,  101  N.  Y.  377,  4  N. 
E.  755,  54  Am.  Rep.  703,  that  where  a  person  is  employed  to  perform 
certain  work  which  requires  the  exercise  of  skill  and  judgment  as  a 
mechanic,  the  execution  of  which  is  left  entirely  to  his  discretion, 
with  no  restriction  as  to  its  exercise,  and  no  limitation  of  the  authority 
conferred  in  respect  to  the  same,  and  no  provision  is  especially  made 
as  to  the  time  in  which  the  work  is  to  be  done,  such  person  does  not 
occupy  the  relation  of  a  servant  under  the  control  of  the  master. 

The  fact  that  the  work  to  be  done  was  such  as  required  special  skill 
for  its  proper  performance  is  frequently  referred  to  in  cases  where 
the  contract  has  been  held  to  be  independent.  Lawrence  v.  Shipman, 
39  Conn.  586;  Morgan  v.  Bowman,  22  Mo.  538;  Parker  v.  Season- 
good  (C.  C.)  152  Fed.  583.  In  the  Connecticut  case  the  rule  was  ap- 
plied to  a  mason,  in  the  Missouri  case  to  a  roof  repairer,  and  in  the 
federal  case  cited,  to  a  trained  nurse,  and  in  Hexamer  v.  Webb,  to  one 
engaged  in  the  roofing  and  cornice  business. 

In  Kueckel  v.  Ryder,  54  App.  Div.  252,  66  N.  Y.  Supp.  522,  affirmed 
in  170  N.  Y.  562,  62  N.  E.  1096,  where  merchants  employed  a  truck- 
man to  move  bundles  of  paper  from  one  floor  of  a  building  to  an- 
other, and  in  the  work  a  bundle  was  dropped  carelessly  and  a  person 
injured,  the  court  held  the  truckman  an  independent  contractor,  citing 
the  case  of  Hexamer  v.  Webb,  101  N.  Y.  383,  4  N,  E.  755,  54  Am. 
Rep.  703,  as  authority  for  the  decision. 

It  has  been  said  that: 

"Where  one  who  contracts  to  perform  a  lawful  service  for  another  is  In- 
dependent of  his  employer  in  all  that  pertains  to  the  execution  of  the  work, 
and  Is  subordinate  only  In  efCecting  a  result  in  accordance  with  the  employ- 
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er'8  decdgn,  be  Is  an  Independent  contractor' ;  and  In  sach  case  the  contrac- 
tor alone,  and  not  the  employer,  is  liable  for  damages  caused  by  the  contrac- 
tor's negligence  in  the  execution  of  the  work."  Smith  v.  Simmons,  103  Pa.  32, 
49  Am.  Rep.  113. 

See,  also,  De  Forrest  v.  Wright,  2  Mich.  368;  Harrison  v.  Collins, 
86  Pa.  153,  27  Am.  Rep.  699. 

In  Blake  v.  Ferris,  5  N.  Y.  48,  55  Am.  Dec.  304,  will  be  found  an 
illuminating  opinion,  discussing  many  English  cases,  and  holding  in 
substance  to  the  rule  of  law  above  expressed.  A  full  and  elaborate 
discussion  of  the  rule  and  of  many  cases  in  various  states  is  also  to  be 
found  in  a  note  to  the  case  of  the  Central  Coal  &  Iron  Co.  v.  Grider's 
Administrator,  reported  in  115  Ky.  745,  74  S.  W.  1058,  65  L.  R.  A. 
455. 

It  only  remains  to  make  the  application  of  the  rule  to  the  facts  in 
this  case.  Sartle  in  fact  reserved  no  right  to  control  or  direct  Smith 
in  repairing  the  car  to  be  overhauled.  He  neither  had  the  knowledge 
or  experience  necessary  to  do  so.  He,  in  fact,  did  not  assume  to  direct 
what  should  be  done,  or  how  it  should  be  done.  He  was  only  inter- 
ested in  the  result  to  be  accomplished.  He  relied  upon,  and  trusted 
entirely  to,  the  mechanical  skill  and  experience  of  Smith,  who  under- 
took the  job.  The  fact  that  the  work  was  done  on  Sartle's  premises 
does  not  change  the  legal  relations  between  the  parties.  Had  Smith 
had  a  shop  of  his  own,  and  had  he  taken  the  automobile  there  to  do  the 
work,  his  duties  would  have  been  precisely  the  same.  Nor  does  the 
fact  that  he  was  to  be  paid  at  an  agreed  compensation  of  $20  per  week, 
or  at  the  rate  of  $20  per  week,  alter  the  relations.  It  is  a  circumstance 
to  be  considered,  but  cannot  control.  If  the  "auto"  had  been  sent  to 
a  factory,  the  cost  of  the  necessary  repairs  might  have  been  either  for 
a  lump  sum,  or  if  the  time  and  extent  of  the  repairs  could  not  be 
definitely  foreseen,  the  parties  could  agree  that  the  cost  be  ascertained 
on  the  basis  of  the  time  necessarily  expended,  plus  the  cost  of  the  re- 
quired new  parts.  This  was,  in  substance,  just  what  the  arrangement 
was  between  Sartle  and  Smith ;  all  necessary  parts  to  be  charged  to 
SartW,  and  the  time  expended  to  be  paid  for  at  the  rate  of  so  much 
per  week. 

After  a  most  careful  consideration  of  this  case,  I  have  therefore 
reached  the  conclusion  that  Sartle  is  not  liable  for  the  consequences  of 
Smith's  negligence;  that  the  nonsuit  asked  for  as  to  him  should  be 
granted,  and  the  complaint  dismissed ;  the  verdict  as  to  Smith  to  stand. 

So  ordered. 


(161  App.  Dir.  815) 

PEOPLE  ex  rel.  CONDE  v.  MEYERS,  City  Comptroller. 
(Supreme  Conrt,  Appellate  DiTision,  Third  Department.    March  13,  1914.) 
Abmt  ahd  Navt  (§  50*) — Persons  Entitled  to  Relief — "Pooa  Peeson." 

Poor  Law  (Consol.  Laws,  c.  45)  §  2,  defines  a  "poor  persoa"  as  one  un- 
able to  maintain  himself,  and  provides  that  such  person  shall  be  main- 
tained by  the  town,  city,  county,  or  state,  according  to  the  provisions  of 
tliat  law.  Section  80  provides  that  poor  or  indigmt  soldier,  sailor,  or 
marine,  or  bis  family,  or  the  families  of  any  one  who  may  be  deceased, 

•For  other  cases  see  some  topic  &  i  numbsb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezen 
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shall  be  provided  for  at  their  homes,  so  far  as  practicable ;  that  the  audit- 
ing board  of  any  city  or  town  in  which  they  reside  shall  provide  such 
sum  as  may  be  necessary  to  be  drawn  upon  by  the  commander  and  quar- 
termaster of  any  post  of  the  Grand  Army  of  the  Republic  upon  the  writ- 
ten recommendation  of  the  relief  committee  of  such  ix>8t.  Held,  tliat  sec- 
tion 80  provides  only  for  the  support  of  poor  persons  as  defined  In  sec- 
tion 2,  and  a  dty  comptroller  properly  refused  to  draw  Ills  warrant  in 
favor  of  a  person  who  was  maintaining  herself  with  the  aid  of  ber  pen- 
sion from  the  federal  government,  though  the  relief  committee  of  the 
Grand  Army  post  had  duly  recommended  the  payment  of  a  specified  sum 
to  her,  especially  as  It  would  be  contrary  to  the  spirit  of  Const'  art  10, 
t  2,  wMch  provides  that  all  city  officers  whose  election  or  appointment  is 
not  provided  for  by  the  Constitution  shall  be  elected  or  appointed  by  des- 
ignated authorities,  to  permit  a  voluntary  organization  owing  no  responsi- 
bility to  the  public  to  take  upon  itself  any  part  of  the  duties  of  superin- 
tendents of  the  itoor. 

[Ed.  Note. — ^For  other  cases,  see  Army  and  Navy,  Cent  Dig.  {  98 ;  Dec 
Dig.  i  50.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  6452,  5453.] 

Howard,  J.,  dissenting. 

Appeal  from  Special  Term,  Washington  County. 

Mandamus  by  the  People,  on  relation  of  Annie  E.  Conde,  against 
John.L-  Meyers,  as  comptroller  of  the  city  of  Schenectady.  From  an 
order  granting  a  peremptory  writ  commanding  the  defendant  to  audit 
and  issue  warrants  upon  the  city  treasurer  in  favor  of  relator,  defend- 
ant appeals.    Reverstd. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Frank  Cooper,  Corp.  Counsel,  of  Schenectady,  for  appellant 
Miles  R.  Frisbee,  of  Schenectady,  for  respondent. 

WOODWARD,  J.  The  order  in  this  proceeding  grants  a  peremp- 
tory writ  of  mandamus,  commanding  the  comptroller  of  the  city  of 
Schenectady  to  draw  his  warrant  upon  the  funds  appropriated  for  the 
relief  of  soldiers,  sailors,  and  marines  who  have  done  service  for  the 
United  States,  under  the  provisions  of  section  80  of  the  Poor  Law 
(Consol.  Laws,  c.  45),  for  the  sum  of  $2.50,  this  being  one  of  the 
weekly  payments  directed  to  be  made  to  the  relator  by  the  relief  com- 
mittee of  the  Grand  Army  of  the  Republic  of  the  city  of  Schenectady. 
The  petition  on  which  this  writ  has  been  granted  alleges  the  necessary 
jurisdictional  facts;  shows  the  existence  of  the  fund  in  the  hands  of 
the  proper  municipal  officers ;  that  her  husband  was  an  honorably  dis- 
charged Union  soldier,  etc.,  and  that: 

"Tour  petitioner  owns  no  real  estate  or  personal  property,  tfnd  la  not  a 
strong,  vigorous  woman  able  to  support  herself  by  hard  manual  labor,  and  is 
dependent  for  her  support  upon  the  pension  of  $12  a  month  which  she  receives 
from  the  United  States  government  and  which  sum  she  Is  not  now  receiving 
because  the  Congress  of  the  United  States  has  failed  to  appropriate  any  money 
for  the  payment  of  pensions,  and  said  sum  is  entirely  inadequate  to  provide 
your  petitioner  with  shelter,  clothing,  food,  medicines,  and  other  necessities 
of  life,  and  your  petitioner  is  a  poor  person,  and  Is  now  entirely  dependent, 
and  needs  the  sum  of  $2.50  per  week  which  the  relief  committee  of  Horsfall 

*For  other  casea  ms  same  topic  ft  {  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexe* 
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Post,  No.  90,  Department  of  New  York,  Grand  Army  of  the  RcpabUc,  has  duly 
recommended  to  be  paid  to  her." 

The  answer  of  the  respondent  denies  this  allegation,  and  afHrm- 
atively  alleges  that  upon  an  investigation  on  the  part  of  the  depart- 
ment of  charities  of  the  city  of  Schenectady  it  was  found  that  the  re- 
lator was  "acting  as  housekeeper  for  a  widower,"  and  that  the  person 
making  the  investigation  was — 

"Informed  by  said  petitioner  herein  that  she  had  done  so  for  upwards  of  a 
year ;  that  said  petitioner  was,  on  Augiist  8,  1912,  ever  since,  and  for  a  year 
prior  hereto  has  been,  paid  $1JB0  per  week,  plus  her  full  board,  for  her  serv- 
ices as  such  housekeeper,  besides  her  gorernment  pension  of  $12  per  month ; 
that  said  petitioner  was  not  on  August  8,  1912,  and  has  not,  at  any  time  since 
January  1,  1912,  been  a  poor  and  indigent  person  within  the  meaning  of  the 
provisions  of  chapter  46  of  the  Laws  of  1909,  and  was  not  on  August  8,  1912, 
and  Is  not  entitled  to  the  relief  asked  for  by  said  relief  committee;  that  to- 
ward the  end  of  June,  1912,  and  after  the  discovery  by  said  Stem  of  the  ad- 
dress of  the  i>etltloner  herein,  the  said  relief  committee  did  inform  said  com- 
uilssloner  of  charities  of  the  true  address  of  the  petitioner  herein,  and  agreed 
with  said  commissioner  that  she  was  not  at  that  time  in  need  of  relief,  and 
asked  the  said  commissioner  to  give  her  relief  whenever  she  should  be  in  need 
thereof,  to  which  the  said  commissioner  agreed;  that  said  relief  committee, 
nevertheless,  continued  to  present  vouchers  for  payments  of  money  to  the  said 
petitioner  herein,  but  no  significance  was  attached  to  the  presentation  of  such 
vouchers,  as  the  circumstances  of  the  said  petitioner  herein  bad  not  changed." 

Obviously,  if  this  state  of  facts  is  true,  the  relator  had  no  right  to  * 
the  relief  demanded.  All  taxes  are  levied  and  collected  for  public  pur- 
poses. The  only  justification  for  a  municipal  tax  of  any  character  is 
that  it  is  for  a  public  purpose ;  the  individual  parts  with  his  money,  at 
the  demand  of  the  taxgatherer,  upon  the  implied  understanding  that 
the  money  is  to  be  used  only  for  a  public  purpose,  and  it  can  never  be 
a  public  purpose  to  contribute  to  the  support  and  maintenance  of  one 
as  a  poor  person  who  is  able  to  take  care  of  himself  or  herself.  A 
"poor  person"  is  defined  by  section  2  of  the  Poor  Law,  as  "one  unable 
to  maintain  himself,"  and  the  statute  further  provides  that  "such  per- 
son shall  be  maintained  by  the  town,  city,  county  or  state,  according 
to  the  provisions  of  this  chapter."  This  is  the  only  authority  of  the 
statute;  it  is  only  such  person  as  is  unable  to  maintain  himself  that 
is  to  be  "maintained  by  the  town,  city,  county  or  state,  according  to 
the  provisions  of  this  chapter,"  and  section  80  of  the  Poor  Law  is  one 
of  the  many  provisions  of  the  chapter  in  question,  and  provides  (as 
amended  by  chapter  102  of  the  Laws  of  1910)  that: 

"No  poor  or  indigent  soldier,  sailor  or  marine  who  has  served  in  the  mili- 
tary or  naval  service  of  the  United  States,  nor  his  family  nor  the  families  of 
any  who  may  be  deceased,  shall  be  sent  to  any  almshouse,  but  shall  be  relieved 
and  provided  for  at  their  homes  in  the  dty  or  town  where  they  may  reside, 
so  far  as  practicable,  •  •  *  and  the  proper  auditing  board  of  such  city  or 
town  •  •  *  shall  provide  such  sum  or  sums  of  money  as  may  be  neces- 
sary to  be  drawn  upon  by  the  commander  and  quartermaster  of  any  post  of 
the  Grand  Army  of  the  Republic,  •  ♦  •  made  upon  the  written  recommen- 
dation of  the  relief  committee  of  such  post  •  •  •  and  such  written  re- 
qnest  and  recommendation  shall  be  a  sutBdent  authority  for  the  expenditures 
so  made." 

The  auditing  board  is  to  provide  such  funds  "as  may  be  necessary 
to  be  drawn  upon,"  not  at  the  mere  caprice  of  the  commander  and 
146N.T.S.— 35 
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quartennaster,  but  for  the  purpose  of  maintaining  such  persons  as 
are  unable  to  maintain  themselves — such  persons  as  are  "poor  per*- 
sons"  within  the  law,  and  who  would  have  to  be  taken  care  of  whether 
veterans  of  the  United  States  or  not.  In  other  words,  there  is  no 
larger  authority  given  to  municipal  corporations  to  take  care  of  sol- 
diers, sailors,  or  marines  than  is  given  to  them  for  the  care  of  poor 
persons  generally;  it  merely  provides  that  they  shall  be  cared  for  dif- 
ferently, and  the  suggestion  that  when  "a  Grand  Army  post  assumes 
the  supervision  of  the  relief  for  poor  veterans,  its  jurisdiction  becomes 
complete  and  absolute"  seems  to  me  to  overlook  the  fact  that  neither 
the  Grand  Army  post  or  the  auditing  board  of  the  city  has  any  author- 
ity whatever  to  deal  with  the  funds  except  for  "poor  persons"  as  de- 
fined by  the  statute,  and  that  the  determination  of  the  Grand  Army 
post  that  some  particular  individual  should  be  given  a  sum  of  money 
each  week  is  not  conclusive  upon  the  comptroller  of  the  city ;  that  this 
officer  has  no  authority  to  pay  out  the  public  funds  for  private  pur- 
poses. While  the  written  request  and  recommendation  would,  no 
doubt,  be  a  protection  to  the  comptroller  in  issuing  his  warrant,  where 
he  acted  in  good  faith  and  without  knowledge  of  the  facts,  I  cannot 
believe  that  he  is  called  upon  to  issue  a  warrant  for  the  payment  of 
a  sum  of  money  which  he  knows  is  not  necessary  for  the  maintenance 
of  a  "poor  person,"  as  defined  by  law.  The  officers  of  the  Grand 
Army  post  are  simply  made  the  agents  of  the  municipality  in  perform- 
ing a  duty  which  the  law  imposes  upon  such  municipality  to  take  care 
of  poor  persons.  Clearly  if  the  common  council  of  the  city  of  Sche- 
nectady were  to  appropriate  a  sum  of  money  to  a  person  who  was  in 
fact  taking  care  of  himself,  where  there  was  no  legal  or  equitable  claim 
for  the  same,  it  would  be  the  duty  of  the  comptroller  to  refuse  to  con- 
summate the  diversion  of  public  funds,  and  I  can  see  no  difference  in 
the  case  because  the  common  council  has,  upon  the  recommendation  of 
the  Grand  Army  post,  set  aside  a  particular  fund  to  be  disbursed  upon 
the  recommendation  of  the  officers  of  the  post  Only  so  much  of  the 
fund  as  is  necessary  for  the  maintenance  of  poor  persons  is  lawfully 
available ;  there  can  be  no  warrant  beyond  that,  and  if  the  comptroller 
knows  that  any  part  of  such  fund  is  being  distributed  where  it  is  not 
necessary,  he  is  simply  performing  his  duty  in  refusing  to  permit  the 
funds  to  be  drawn  upon  his  warrant.  Maynard,  J.,  in  writing  the  dis- 
senting opinion  in  People  ex  rel.  Crammond  v.  City  of  Rome,  136  N. 
Y.  489,  499,  32  N.  E.  984,  986,  says: 

"The  persons  to  be  reUeved  are  also  spedflcally  pointed  out  lliey  must 
not  only  be  veterans  or  the  families  of  veterans,  but  they  mnst  be  snCh  as  are 
entitled  to  relief  under  the  X)oor  laws  of  the  state.  If  relief  is  demanded  for 
persons  not  answering  this  description,  the  moneys  may  be  refused,  and  the 
applicants  compelled  to  establish  their  right  to  relief  in  the  courts." 

It  was  upon  this  ground  principally  that  he  urged  that  it  was  the 
duty  of  the  common  council  of  the  city  to  appropriate  to  the  Grand 
Army  fund  the  amount  named  by  that  organization  for  the  purpose 
of  maintaining  poor  persons  who  were  veterans,  or  members  of  fami- 
lies of  veterans,  a  proposition  which  the  court  refused  to  sustain,  hold- 
ing that  it  was  for  the  common  council  to  exercise  its  own  judgment 
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as  to  the  amount  which  was  necessary  after  the  Grand  AnDy  post  had 
made  its  recommendation.  In  that  case  the  court,  after  pointing  out 
the  features  of  the  statute,  say : 

"Sudi  an  extraordinary  statnte  wMch  thus  places  the  public  mcmey  at  the 
ODContFolled  disposal  of  Irresponsible  persons  not  cbosen  by  the  people  or  ap- 
pointed by  any  public  body,  or  under  the  control  of  any  public  officer,  should, 
so  far  as  possible,  be  limited  in  its  operation  and  scope,  and  pubUc  policy  re- 
quires that  it  should  be  strictly  and  narrowly  construed." 

While  the  courts  have  been  disposed  to  go  far  in  sustaining  legis- 
lation designed  to  give  preference  to  veterans  of  the  Civil  War,  it 
seems  to  me  we  have  no  right  to  go  beyond  the  language  used  by  the 
Legislature,  and  to  attempt  to  give  away  the  money  of  the  people  to 
persons  who  have  no  claim  in  law  or  equity  upon  such  funds.  It  is 
an  encroachment  upon  the  spirit  at  least  of  section  2  of  article  10  of 
the  state  Constitution,  popularly  known  as  the  "home  rule"  provision, 
to  permit  a  mere  voluntary  organization,  owing  no  responsibility  to 
the  public,  to  take  upon  itself  any  part  of  the  duties  of  superintendents 
of  the  poor  (People  ex  fel.  Met.  St.  Ry.  Co.  v.  Tax  Com'rs,  174  N. 
Y.  417,  435,  67  N.  E.  69,  63  L.  R.  A.  884,  105  Am.  St.  Rep.  674,  and 
authorities  there  cited),  and  I  am  clearly  of  the  opinion  that  it  is  not 
the  duty  of  the  courts  to  rebuke  a  public  official,  charged  with  the 
duties  commonly  belonging  to  a  comptroller,  for  having  refused  to 
issue  his  warrant  for  the  payment  of  a  sum  of  money  for  which  the 
law  has  not  provided,  assuming,  of  course,  that  it  is  true  that  the  re- 
lator was  at  the  time  maintaining  herself  with  the  aid  of  the  federal 
government — ^that  she  was  not,  under  the  statute,  a  "poor  person." 

The  order,  in  my  opinion,  should  be  reversed,  and  the  issue  of  fact 
should  be  tried  out  upon  return  of  an  alternative  writ. 

HOWARD,  J.  (dissenting).  Sections  80  and  81  of  the  Poor  Law 
make  special  provisions  for  the  relief  of  soldiers,  sailors,  and  marines 
and  their  families.  These  sections  provide,  in  substance,  that  no  old 
soldier  or  sailor  shall  be  sent  to  any  poorhpuse,  nor  any  member  of 
his  family,  whether  the  veteran  be  dead  or  alive,  but  that  they  shall 
be  taken  care  of  at  home.  The  person  so  provided  for  must  have  been 
a  resident  of  the  state  for  one  year.  In  executing  this  purpose  to  seg- 
regate the  old  Civil  War  veterans  and  the  Spanish  War  veterans  and 
their  families  from  the  ranks  of  the  common  poor  and  relieve  them 
from  the  stigma  of  pauperism,  sections  80  and  81  have  undertaken  to 
remove  them  completely  from  the  jurisdiction  of  the  poor  authorities. 
It,  therefore,  directs  that  the  proper  city  authorities  shall  provide 
such  sums  of  money  as  may  be  necessary  for  their  relief,  and  that 
their  wants  shall  be  looked  after  by  a  committee  of  veterans  instead 
of  the  ordinary  poor  authorities.  A  written  request  from  the  com- 
mander and  quartermaster  of  any  Grand  Army  post  or  Spanish  War 
camp  shall  be  sufficient  authority  for  the  expenditure  of  the  money. 
Before  such  post  or  camp  can  act,  it  is  required  to  file  with  the  clerk 
of  the  municipality  where  it  is  situated  a  written  notice  of  its  purpose 
to  undertake  the  supervision  of  the  relief  for  poor  veterans  and  their 
families.;  it  must  also  comply  with  certain  other  formalities. 

In  the  city  of  Schenectady  the  sum  of  $2,500  was  set  apart,  under 
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the  authority  of  section  80,  in  the  year  1912  for  the  relief  of  veterans 

and  their  families.  In  that  city  Horsfall  Post  gave  the  notice  and  com- 
plied with  all  the  prerequisites  and  formalities  necessary  to  entitle  it  to 
supervise  the  relief  for  veterans  and  their  families.  Annie  E.  G)nde, 
the  relator  herein,  resides  in  Schenectady,  and  is  the  widow  of  an  hon- 
orably discharged  soldier  of  Ihe  United  States.  She  draws  a  pension 
of  $12  a  mon&.  The  relief  committee  of  Horsfall  Post  investigated 
her  case,  and  recommended  that  she  be  allowed  from  the  veteran's 
fund,  $2.50  a  week.  This  was  paid  to  her  for  some  time,  but  finally 
the  commissioner  of  charities  of  the  city  made  an  investigation  of  the 
cause,  and  reached  the  conclusion  that  the  woman  was  not  in  need  of 
the  money,  and  disapproved  of  the  voucher  presented  August  8,  1912, 
by  the  Grand  Army  post.  The  comptroller  accordii^ly  refused  to 
audit  the  voucher  or  issue  a  warrant  for  its  payment.  A  peremptory 
writ  of  mandamus  has  been  issued  to  compel  the  comptroller  to  audit 
and  allow  and  issue  a  warrant  for  the  payment  of  the  voucher  in  ques- 
tion, and  for  all  unpaid  vouchers  in  arrears.  Certain  immaterial  issues 
were  presented  by  the  answer  of  the  comptroller,  but  only  one  ques- 
tion calls  for  discussion  here ;  that  relates  to  the  right  of  the  commis- 
sioner to  supervise  and  investigate  and  pass  upon  recommendations 
for  relief  presented  by  Grand  Army  posts  or  Spanish  War  camps. 
'  The  whole  scheme  of  the  law  contemplates  the  complete  removal  of 
veterans  and  their  families  from  the  ordinary  ranks  of  the  poor  and 
from  the  jurisdiction  of  the  poor  authorities.  Consideration  for  the 
services  which  these  veterans  have  rendered  to  the  Republic  has  led 
the  Legislature  to  treat  their  indigence  with  more  delicacy  and  con- 
cern than  is  accorded  to  the  ordinary  citizen  in  want.  They  are  not 
to  be  subjected  to  that  humiliation  and  annoyance  which  comes  from 
an  application  to  the  public  authorities  for  help.  They  are  not  to  be 
forced  to  gather  in  company  with  other  destitute  persohs  at  the  office 
of  the  commissioner  of  charities,  b^ging  for  alms,  nor  to  herd  to- 
gether in  almhouses  with  common  paupers.  Neither  are  the  public 
officials  having  charge  of  the  poor  permitted  to  pry  into  their  affairs 
or  visit  their  homes  or  become  familiar  with  their  destitution.  All 
this  is  to  be  attended  to  by  the  posts  and  camps.  It  is  their  friends 
and  acquaintances  and  brother  veterans  to  whom  this  duty  is  dele- 
gated. They  are  to  be  maintained  in  the  privacy  of  their  own  homes, 
and  no  commissioner  of  charities  or  other  official  of  the  poor  has  any 
right  to  intrude  himself  upon  them.    This  is  the  scheme  of  the  law. 

Sections  80  and  81  are  not  altogether  specific  and  definite.  These 
sections  are  not  particularly  well  framed  but  their  intent  is  very  evi- 
dent When  a  Grand  Army  post  assumes  the  supervision  of  the  relief 
for  poor  veterans,  its  jurisdiction  becomes  complete  and  absolute.  Of 
course  it  cannot  be  permitted  to  abuse  the  authority  delegated  to  it, 
but  there  is  no  allegation  of  abuse  here.  It  follows  in  this  case  that 
the  commissioner  of  charities  of  the  city  of  Schenectady  had  no  right 
to  inquire  into  the  matter  in  question,  or  jurisdiction  to  reject  or  pass 
upon  the  voucher  of  August  8,  1912,  and  that  it  was  the  duty  of  the 
comptroller  to  audit  the  same  and  issue  a  warrant  for  its  payment 

The  order  should  be  affirmed,  with  costs. 
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EWING  T.  FABLET. 

(Supreme  Gonrt,  An>ellate  Division,  Third  Department    Marcb  13,  1914.) 

Neouobncc  (I  136")  —  Condition  or  Pbemibks  —  Actions  —  QxnssTioKs  rost 

JUBT. 

Where  a  doorway  In  defendant's  store,  close  to  a  settee  nsed  by  cus- 
tomers In  trying  on  shoes,  and  leading  to  a  stairway  with  an  Immediate 
fall  from  the  doorway,  was  covered  by  a  curtain,  and  not  otherwise 
guarded,  it  was  a  question  for  the  jury  whether  defendant  was  negligent, 
and  whether  a  customer,  whose  two  year  old  child  fell  down  the  stalr- 
,  way,  was  negligent  in  letting  go  of  the  child's  hand  for  a  moment  while 
she  examined  a  pair  of  shoes. 

[Ed.  Note.— For  other  cases,  see  KegUgence,  Cent.  Dig.  |i  277'-d53 ;  Dec. 

Dig.  s  ise.*] 
Smith,  P.  J..  dissentlnK. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  E.  Dakin  Ewing,  an  infant,  against  James  H.  Farley. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Shaw,  Bailey  &  Murphy,  of  Troy  (H.  D.  Bailey,  of  Troy,  of  coun- 
sel), for  appellant. 
John  F.  &  William  H.  Murray,  of  Trc^,  for  respondent. 

WOODWARD,  J.  The  plaintiff  is  an  infant,  and,  at  the  time  of 
the  accident  for  which  he  seeks  recovery,  was  something  over  two 
years  of  age.  In  company  with  his  mother  and  grandmother  he  visited 
the  defendant's  store,  in  the  city  of  Troy.  The  store  is  one  devoted 
to  a  miscellaneous  retail  line  of  goods,  including  shoes,  and  the  grand- 
mother was  there  for  the  purpose  of  purchasing  shoes,  and  the  plain- 
tiff's mother  accompanied  her  to  advise  in  the  purchase,  the  child  ac- 
companying them.  The  plaintiff  was  led  by  the  hand,  and  at  a  point 
in  the  store  the  party  stopped  to  look  at  the  shoes.  A  clerk  handed 
one  of  a  pair  of  shoes  to  the  grandmother  and  the  other  to  the  plain- 
tiff's mother,  who  had  her  other  hand  full  of  parcels.  She  released  her 
hold  on  the  child's  hand,  and  started  to  examine  the  shoe  which  had 
been  handed  her,  and  while  so  engaged  she  heard  the  plaintiff  scream, 
and,  running  to  a  curtain-covered  opening  in  the  wall,  immediately 
adjacent  to  a  settee  which  was  used  by  the  customers  in  trying  on 
shoes,  resting,  etc.,  she  found  that  the  opening  led  to  a  stairway  which 
reached  the  cellar  some  distance  below,  and  that  the  child  had  fallen 
to  the  bottom  of  these  stairs.  She  gathered  the  plaintiff  up  and 
brought  him  to  the  store,  and  it  developed  that  he  had  sustained  two 
fractures  of  the  leg.  It  appears  from  the  evidence  that  this  doorway 
opened  onto  a  flight  of  stairs  with  an  immediate  fall  from  the  door- 
way, and  there  was  no  barrier  or  obstruction,  with  the  exception  of  a 
loose  cloth  curtain,  and  this  opening  was  immediately  in  the  presence 
of  the  place  where  customers  were  in  the  habit  of  coming  for  their 

*For  oUier  casea  see  same  topic  &  I  nuubeb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  lodexes 


Digitized  by 


Google 


650  146  NBW   70BK  8UPPLBMENT  (Sup.  Ct 

shoes.  The  evidence  is  that  a  person  sitting:  upon  tfie  settee  could 
reach  out  and  touch  this  curtain,  and  the  neghgence  relied  upon  is  the 
fact  of  maintaining  this  unguarded  pitfall  in  its  close  relation  to  the 
point  where  customers  were  invited  to  come  upon  the  defendant's 
business,  and  without  giving  any  warning. 

The  case,  we  believe,  was  properly  sent  to  the  jury.  There  was  evi- 
dence that  a  previous  manager  of  the  store  had  recognized  the  danger, 
and  had  caused  this  opening  to  be  barricaded,  and  it  seems  clear  to  us 
that  a  reasonable  degree  of  care  on  the  part  of  the  manager  of  a  re- 
tail store  would  have  suggested  the  very  danger  which  the  accident  has 
brought  conspicuously  to  our  attention.  Persons  trading  at  a  retail 
store  must,  in  the  nature  of  things,  be  accompanied  more  or  less  by 
children  of  immature  years,  and  it  certainly  is  not  negligence,  as  a 
matter  of  law,  for  a  mother  to  let  loose  of  the  hand  of  her  child  for  a 
moment  in  a  store  of  this  character ;  she  has  a  right  to  presume  that 
there  are  no  hidden  traps — ^no  dangers  not  obvious  to  the  sight.  Noth- 
ing could  be*  more  natural  than  that  a  child  of  the  inquiring  age  of  two 
years  should  be  attracted  by  the  curtain  and  peer  behind  it,  or  that  in 
its  immaturity  it  should  stumble  and  fall,  and  there  was  nothing  to 
g^ard  against  just  such  a  fall  as  came  to  the  plaintiff.  The  defendant 
offered  no  testimony,  but  relied  wholly  upon  his  theory  that  the  plain- 
tiff had  failed  to  establish  a  cause  of  action.  The  learned  trial  court 
reduced  the  verdict  of  $1,000  to  $600,  which  tiie  plaintiff  has  stipulated 
to  accept,  and  we  are  of  the  opinion  that  the  judgment  ought  not  to 
be  disturbed. 

It  is  very  likely  that  if  a  mature  man  had  fallen  through  this  trap- 
door a  different  question  would  have  been  presented,  and  yet  it  is  not 
at  all  certain  that  there  might  not  be  circumstances  which  would  per- 
mit a  recovery  even  in  such  a  case.  Merchants  inviting  people  into 
their  stores  are  bound  to  use  reasonable  care  to  protect  them  against 
injury,  and  it  might  be  fairly  questioned,  and  reasonable  men  might 
fairly  disagree  upon  the  question  of,  whether  the  maintaining  of  a 
curtain  over  a  dangerous  flight  of  stairs,  obscuring  it  from  view  and 
affording  no  barrier,  was  in  harmony  with  this  obligation.  It  would 
seem  to  be  upon  substantially  the  same  ground  as  that  of  one  main- 
taining an  open  trench  so  near  to  a  sidewalk  as  to  endanger  persons 
passing  in  the  darkness,  and  cases  of  that  general  character,  and  we 
believe  the  jury  very  properly  found  the  defendant  liable  for  the  in- 
juries resulting  to  this  plaintiff. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur,  except 

SMITH,  P.  J.  (dissenting).  Plaintiff  is  a  child  three  years  old  non 
sui  juris.  She  was  in  the  shoe  store  of  the  defendant  with  her  mother. 
While  the  attention  of  her  mother  was  diverted  in  looking  at  some 
shoes  she  strayed  away  from  her  mother  and  fell  down  a  stairway 
leading  out  of  the  room,  and  which  was  protected  only  by  a  curtain. 
This  stairway  was  not  used  by  the  customers  of  the  store,  and  was  at 
the  end  of  a  passageway,  which  passageway  was  apparently  used  only 
by  the  clerks,  who  had  full  knowledge  of  the  situation.    The  construc- 
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tion  was  not  in  any  way  negligent  in  failing  to  guard  against  the  acts 
of  any  one  sui  juris.  The  defendant  has  been  charged  with  damages 
for  negligence  m  failing  to  guard  against  the  wanderings  of  a  three 
year  old  child,  whom  the  mother  allowed  to  stray  away  from  her 
while  she  was  looking  at  shoes.  In  my  judgment  tins  imposed  a  duty 
upon  a  storekeeper  far  beyond  the  requirement  of  the  law,  and  I 
recc»nmend  that  the  judgment  and  order  be  reversed,  and  complaint 
dismissed,  with  costs. 


aeo  Avp.  DlT.  851) 

HALL  V.  O'BKIBN. 

(Supreme  Court,  Appellate  Division,  Third  Department    Ifarcb  4,  1914.) 

1.  Payment  d  65*) — Presumption. 

The  law  assumes  that  an  evidence  of  debt  given  by  one  person  to  an- 
other will  be  found  In  the  possession  of  the  creditor,  and  when  It  is  in  tixe 
possession  of  the  debtor,  there  Is  a  strong  presumption  that  the  debt  has 
been  canceled  by  payment  or  gift 

[Ed.  Kote.— For  other  cases,  see  Payment  Cent  Dig.  U  182-175,  196, 
197, 199-201;  Dec.  Dig.  J  66.*] 

2.  MoBTOAOKS  (S  319*>— FoBicLoauBE — ^Actions. 

In  an  action  to  foreclose  a  mortgage  which  was  in  the  possession  of  the 
defendant  evidence  held  Insufficient  to  rebut  the  presumption  that  the 
mortgage  had  been  canceled  and  to  show  that  the  mortgagor  had,  by  way 
of  gift  released  defendant  from  the  obligation. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  {{  865-S63,  875, 
913,  1356,  1366;   De&  Dig.  i  319.»] 

Smith,  P.  J.,  and  Lyon,  J.,  dissenting. 

Appeal  from  Trial  Term,  Clinton  County. 

Action  by  Ida  M.  Hall  against  John  T.  O'Brien.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed  and  rendered. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ, 

Patrick  J.  Tiemey,  of  Plattsburgh,  for  appellant 
John  B.  "Riley,  of  Plattsburgh  (Ernest  C.  Gorden,  of  Plattsburgh,  of 
counsel),  for  respondent 

HOWARD,  J.  The  parties  to  this  liti^tion  became  acquainted  in 
1890.  At  that  time  the  husband  of  the  plaintiff  was  assistant  manager 
of  the  Chateaugay  Ore  &  Iron  Company ;  the  defendant  was  employed 
as  a  station  agent  by  that  company.  After  a  time  the  plaintiff's  hus- 
band was  called  away  from  Clinton  county  permanently  to  San  Do- 
mingo, where  he  became  employed.  He  seems  to  have  made  money 
rapidly  in  a  modest  way.  He  sent  it  home  to  his  wife,  and  she  man- 
aged his  financial  affairs  and  invested  his  money  skillfully.  The  de- 
fendant assisted  the  plaintiff  with  this  work,  drawing  mortgages,  as- 
signments, satisfaction  pieces,  figuring  interest,  and  other  such  work. 
They  became,  in  course  of  time,  very  friendly.  The  plaintiff  supplied 
the  defendant  with  many  passes  on  the  railroad  and  passes  to  the 
theater.  They  went  to  the  theater  together  a  great  deal.  They  went 
together,  on  passes  furnished  by  the  plaintiff,  to  the  Pan-American 
Exposition  at  Buffalo ;   the  plaintiff  paying  the  expenses  of  the  trip. 

•For  oUin'  cu«a  ■••  Muna  topic  &  {  numbxk  Id  D«c.  ft  Am.  Digs.  1M7  to  dat*.  *  Rap'r  Indexes 
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She  visited  much  at  his  house,  frequently  in  the  evening.  She  visited 
the  defendant  at  night,  frequently  at  the  railroad  office  where  he  was 
employed,  and  stayed  late.  After  the  defendant  was  discharged  from 
the  employ  of  the  railroad  company  and  became  engaged  elsewhere, 
the  plaintiff  visited  him  at  his  new  place  of  business,  and  was  with 
him  much  there,  at  his  home  and  on  the  streets.  In  1902  the  defendant 
purchased  a  house  to  be  occupied  by  himself  as  a  hc»ne.  He  gave 
$3,500  for  the  property.  Mrs.  Hall,  the  plaintiff,  loaned  him  the  en- 
tire amount  of  the  purchase  price,  and  took  a  bond  and  mortgage  on 
the  house  for  its  full  value.  For  some  years  after  this  transaction  the 
parties  continued  their  friendly  relations.  About  five  or  six  years  ago 
there  came  a  rupture,  not  abrupt,  perhaps,  but  the  parties  ceased  to  be 
friendly.  On  February  18,  1913,  the  day  before  the  defendant  was 
to  be  mau-ried,  the  plaintiff  began  this  suit  to  foreclose  the  mortgage 
which  she  had  taken  on  the  defendant's  home. 

No  interest  has  ever  been  paid  on  this  morteage,  and  by  the  terms 
of  the  instrument  the  whole  amount  is  due.  The  only  defense  to  the 
action  is  the  allegation  of  a  gift  of  the  bond  and  mortgage,  and  a  re- 
mission of  the  debt  which  they  represent  by  the  plaintiff  to  tiie  defend- 
ant. The  plaintiff  disputes  this  allegation;  she  denies  that  she  ever 
made  the  defendant  a  present  of  these  securities,  or  ever  absolved  him 
from  the  debt.  Was  there  a  gift  ?  This  is  the  only  question  to  be  de- 
termined by  us.  There  was  no  witness  to  the  alleged  gift,  and  hence 
we  find  the  version  of  one  litigant  pitted  absolutely  against  the  version 
of  the  other.  It  becomes  necessary,  therefore,  to  consider  more  close- 
ly than  usual  the  circumstances  of  the  case  and  the  probabilities  aris- 
ing therefrom ;  also  such  presumptions  as  the  law  says  arise  in  such 
cases. 

[1, 2]  It  is  well  to  note,  first,  that  the  law  assumes  that  an  evidence 
of  debt  given  by  one  person  to  another  will  be  found,  not  in  the  pos- 
session of  the  debtor,  but  in  the  hands  of  the  creditor.  Therefore, 
when  the  reverse  is  the  case,  that  is,  when  the  evidence  of  debt  is  found 
in  the  possession  of  the  debtor,  a  strong  presumption  arises  that  the 
debt  has  been  canceled  either  by  payment  or  gift.  Bergen  v.  Urbahn, 
83  N.  Y.  49.  In  the  case  before  us  Mrs.  Hall,  the  creditor,  failed  to 
produce  the  bond  and  mortgage.  She  could  not  produce  them,  for  they 
were  in  the  possession  of  O'Brien,  the  debtor,  where  they  had  reposed 
for  more  than  a  decade — reposed  in  quiet,  unmolested,  paying  no  in- 
terest. From  these  circumstances  a  presumption  arises  that  the  debt 
is  no  longer  alive,  no  longer  due  and  owing  to  the  plaintiff.  She  must 
explain  away  these  circumstances,  or  the  presumption  remains  and  be- 
comes conclusive  against  her.  She  has  attempted  to  make  such  ex- 
planation, but  is  it  sufficient?  She  says  that  her  clerk,  whom  she  had 
befriended,  took  advantage  of  her,  and  after  she  had  intrusted  him 
with  the  possession  of  the  documents,  he  refused  to  give  them  back  to 
her,  but  upon  one  excuse  or  another  retained  them.  This  is  her  only 
explanation.  For  some  five  years  after  the  execution  of  the  papers 
she  and  O'Brien  remained  friendly ;  for  some  five  years  they  were  es- 
tranged. In  the  varying  moods  of  these  ten  years  she  has  never  de- 
manded payment  but  once ;  she  never,  until  the  eve  of  the  defendant's 
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•wedding,  began  suit  at  all.  Does  her  explanation  convince  the  unbias- 
ed mind? 

The  defendant  comes  into  court  with  the  bond  and  mortgage  in  his 
hands.  He  gives  his  explanation  of  this  circumstance.  He  says  that 
he  and  the  plaintiff  bec^e  intimately  friendly,  so  much  so  that  she, 
being  wealthy,  and  he  having  had  some  misfortunes  on  her  account, 
she  imdertooic  to  square  herself  for  the  trouble  she  had  caused  him  and 
to  relieve  his  embarrassments  and  worries  by  making  him  a  present 
of  the  bond  and  mortgage.  The  defendant's  attitude  here  is  said  to  be 
unchivalrous ;  but  we  are  not  to  be  guided  here  by  the  code  of  chival- 
ry, it  is  the  truth  we  are  after. 

That  the  attitude  of  these  parties  towards  each  other  was  more  than 
a  business  relation  is  entirely  apparent.  They  were  intimately  friend- 
ly. It  is  not  necessary  to  determine,  nor  even  to  intimate,  that  this 
friendship  was  improper;  but  in  order  to  analyze  the  situation  pre- 
sented here,  the  relationship  of  the  parties  is  a  dominant  consideration, 
and  it  becomes  necessary  to  refer  to  it.  What  was  the  plaintiff's  frame 
of  mind?  Would  she  be  likely  to  make  the  alleged  gift?  She  wrote 
letters  to  the  defendant.  Let  us  look  at  them.  The  letters  which  she 
wrote  while  she  was  away  in  New  York  were  not  business  letters. 
While  they  contain  nothing  improper,  they  disclose  plainly  the  keen, 
constant  interest  which  Mrs.  Hall  had  in  Mr.  O'Brien.  She  writes 
to  him  of  personal  matters,  of  her  teeth,  and  how  well  they  look,  of. 
her  going  to  the  theater,  of  the  weather;,  she  addresses  him  as  "My 
dear  John";  she  tells  how  glad  she  is  to  hear  from  him.  It  would  be 
idle  to  attempt  to  force  upon  the  court  the  conclusion  that  these  com- 
munications were  the  mere  letters  of  a  wealthy  business  woman  to  an 
employe.  Every  circumstance  about  these  missives  stamp  them  with 
a  different  character. 

The  whole  history  of  the  event  negatives  the  idea  of  a  business 
transaction.  The  bond  and  mortgage  are  delivered  to  the  mortgagor ; 
no  interest  is  ever  paid,  but  it  is  allowed  to  accumulate  until  the  orig- 
inal debt  of  $3,500  becomes  $5,757.50;  the  foreclosure  suit  was  in- 
stituted on  the  evening  before  the  defendant's  wedding  day.  The 
whole  amount  of  the  purchase  price  was  advanced  by  the  plaintiff; 
this  is  significant;  it  bespeaks  friendship  rather  than  business.  The 
plaintiff  was  not  an  ordinary  housewife,  ignorant  of  bonds,  mortgages, 
securities,  and  affairs ;  she  was  a  business  woman ;  she  has  been  called 
a  shrewd  business  woman ;  evidently  that  was  so.  She  could  not  have 
been  imposed  upon  by  her  hireling  in  this  particular ;  she  knew  what 
she  was  doing.  She  must  have  known  that  to  suffer  the  defendant 
to  retain  these  securities  for  so  long  a  time  jeopardized  their  validity. 

In  weighing  the  evidence  in  this  case  and  in  considering  the  probabil- 
tities,  the  court  is  forced  to  take  cognizance  of  human  nature.  A  care- 
ful survey  of  the  evidence  adduced  and  of  the  peculiar  circumstances 
disclosed  leads  us  to  the  conclusion  that  the  version  of  the  transaction 
given  by  the  defendant  is  well  corroborated  by  circumstances  and  that 
3ie  plaintiff's  version  is  wholly  uncorroborated,  and  that  the  plaintiff 
intended  to,  and  did  in  fact,  give  the  defendant  the  bond  and  mortgage 
in  question  and  absolve  him  from  the  debt  which  he  owed  her. 
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The  judgment  should  be  reversed  on  the  law  and  the  facts,  and 
judgment  rendered  for  the  defendant  with  costs. 

We  disapprove  of  the  sixth, '  seventh,  and  eighth  findings  of  fact 
made  by  the  trial  court,  and  we  find  that  nothing  is  due  and  owing 
to  the  plaintiff  from  the  defendant  on  the  bond  and  mortgage ;  that  the 
plaintiff  did  give  to  the  defendant  the  bond  and  mortgage  and  the  in- 
debtedness represented  thereby ;  also  that  plaintiff  was  not  at  the  time 
of  the  commencement  of  this  action  the  owner  and  holder  of  the  bond 
and  mortgage.  All  concur  except  SMITH,  P.  J.,  and  LYON,  J.,  dis- 
senting.   

(83  Misc.  Rep.  624) 

BERUS  T.  BERUS. 
(Supreme  Court,  Special  Term,  New  Xork  C!ounty-    January,  1914.) 

Masbiaoe  ({  69*) — ANmxuoiNT — Obfenbeb. 

Where,  in  an  action  to  annul  a  marriage  because  defendant  concealed 
tbe  fact  that  he  was  an  ez-convlct,  and  falsely  represented  that  be  was  a 
duly  licensed  attorney,  the  evidence  shows  that  plaintiff's  pregnancy, 
and  not  any  misrepresentations,  was  the  inducing  cause  for  the  manlage, 
the  complaint  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Dec.  Dig.  i  68.*] 

Action  by  Blanche  Bents  against  Herman  Berus,  to  annul  marriage. 
Complaint  dismissed. 

Towne  &  Spellman,  of  New  York  City,  for  plaintiff. 
Elias  Rosenthal,  of  New  'York  City,  for  defendant 

COHALAN,  J.  Action,  on  the  ground  of  fraud,  for  the  annulment 
of  a  marriage.  Plaintiff  alleges  that  the  defendant  represented  him- 
self to  her  as  an  honest  and  law-abiding  citizen,  and  as  a  duly  licensed 
practitioner  at  the  bar,  and  that  in  consequence  of  these  representa- 
tions she  married  him.  After  the  marriage,  she  asserts,  she  learned 
that  he  had  been  convicted  of  crime,  and  had  served  a  term  of  30  days 
in  a  penal  institution,  that  he  was  not  a  member  of  the  bar,  and  that, 
in  fact,  because  of  his  conviction,  he  was  ineligible  for  such  member- 
ship. There  is  nothing  creditable  in  the  character  and  record  of  the 
defendant,  and  his  frame  of  mind  and  his  conduct  toward  the  plain- 
tiff, as  revealed  by  his  own  testimony,  best  substantiate  this  assertion. 
Yet  the  plaintiff  cannot  recover  in  this  action  unless  she  has  con- 
clusively established  her  cause  of  action.  While  the  trial  of  the  case 
was  long  and  the  issues  many  and  involved,  in  its  decision  only  two 
propositions  require  serious  attention:  First,  was  the  plaintiff  in- 
duced to  enter  into  the  marriage  by  false  representations  made  to  her 
by  the  defendant  as  to  his  record  and  character  ?  and,  second,  did  she, 
after  the  marriage,  condone  the  alleged  false  representations,  or  waive 
the  fraud  by  voluntarily  cohabiting  with  the  defendant? 

It  is  conceded  that  the  alleged  misrepresentations  of  the  defendant 
that  he  was  a  lawyer  would  not  afford  a  ground  for  annulling  the  mar- 
riage. In  considering  the  first  proposition,  it  may  be  said  that  the 
marriage  was  not  the  result  of  a  sudden  impulse.  The  defendant  met 
the  plaintiff  more  than  two  years  before  the  marriage  occurred,  and 

*For  other  cosea  see  same  topic  &  i  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indeze* 
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for  more  than  a  year  he  called  regularly  upon  her  in  her  own  home. 
She  had  an  .opportunity,  therefore,  to  appreciate  and  study  his  char- 
acter. The .  mother  and  the  father  of  the  plaintifiE  evidently  did  learn 
of  his  bad  reputation  and  his  unworthiness,  because  the  mother  testi- 
fied that  she  informed  the  plaintiff  that  she  had  heard  that  the  suitor 
had  been  convicted  of  a  crime,  and  for  that  reason  had  forbidden  him 
to  come  to  her  home.  The  plaintiff  herself  testified  that  she  had  been 
told  by  her  father — long  before  the  marriage — ^that  the  defendant  had 
been  a  convict.  It  was  in  spite  of  this  parental  warning  and  advice 
that  the  plaintiff  clandestinely  continued  to  meet  the  defendant.  She 
had  been  put  upon  inquiry  as  to  the  type  of  man  he  was,  and  as  to 
whether  or  not  he  had  in  reality  been  a  convict  She  did  not  avail  her- 
self of  the  suggestions  thus  made  to  her  to  find  out  for  herself  the 
truth  of  the  situation,  but  on  the  contrary,  without  the  presence  of 
any  of  her  r^tivesy  married  him  on  August  10,  1911.  The  defendant, 
asserts  that  not  only  did  he  tell  the  plaintiff  of  his  conviction,  but  that 
the  real  reason  for  the  marriage  was  the  fact  of  their  improper  in^ 
timacy  prior  to  the  date  of  the  marriage. 

The  testimony  of  the  defendant,  naked  and  alone,  is  despicable  and 
unworthy  of ■  belief.  However,  he  is  corroborated  by  two  reputable 
physicians,  both  of  whom  testify  to  having,  with  her  full  consent,  made 
■  a  physical  examination  of  the  plaintiff.  This  evidence  of  the  plain- 
tiff's condition  as  found  not  long  after  the  marriage  stands  in  the  case 
unchallenged,  and  no  medical  testimony  of  any  description  has  con- 
tradicted it.  If  it  bfc  true,  there  is  presented  an  inducing  cause  for 
the  marriage  much  stronger  than  the  representations  of  good  reputa- 
tion and  prosperity  in  business  claimed  by  the  plaintiff  to  have  been 
made  to  her  by  the  defendant.  If  the  marriage  occurred  under  these 
circumstances,  it  seriously  affects  the  credibility  of  the  plaintiff,  and 
casts  doubt,  with  respect  to  the  false  representations,  upon  the  truth 
of  her  story.  With  this  medical  testimony  standing  alone  in  the  case, 
I  do  not  see  how  I  can  hold  that  prior  to  the  marriage  the  plaintiff  was 
in  a  condition  of  pregnancy,  and  at  the  same  time  hold  that  the  mar- 
riage was  induced  by  false  representations  made  to  her  by  the  de- 
fendant. This  would  seem  to  b^  an  anomalous  situation  and  one  irrec- 
oncilable with  any  reasonable  point  of  view.  Hence  I  am  bound  to 
hold  that  these  alleged  misrepresentations  were  not  the  inducing  cause 
for  the  marriage.  The  disposition  of  the  first  question  renders  a  dis- 
cussion of  the  second  proposition  scarcely  necessary.  It  is  my  view 
that  the  evidence  of  the  alleged  condonation  was  insuflScient,  and  that 
the  alleged  fraud  was  not  waived.  The  animus  displayed  in  the  letter 
written  by  the  plaintiff  from  Windsor,  Ont,  the  evidence  taken  in  the 
Magistrate's  Court,  and  the  uncertainty  of  identification,  as  testified 
to  by  the  respective  witnesses  in  the  Hotel  Gerard,  all  seem  to  resolve 
themselves  against  the  defendant's  contention.  It  appears  that  this 
is  an  unhappy  alliance,  b^otten  under  unfortunate  circumstances,  and 
that  the  plaintiff  is  the  sufferer  therefrom.  Yet,  viewing  all  the  cir- 
cumstances, I  do  not  think  that  she  has  made  out  a  sufficient  case  for 
an  annulment.  The  complaint  is  dismissed,  without  costs. 
Complaint  dismissed,  without  costs. 
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PEOPLE  ex  rel.  CECEBE  v.  SLOCTJM,  County  Treasurer,  et  aL 
(Supreme  Court,  Appellate  DiTlsion,  Second  Department    March  20,  1914.) 

1.  Courts  (|  37*) — Objections  to  Juxisdiction'. 

An  objection  to  the  jurisdiction  of  a  court  may  be  taken  at  any-  time. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  147-149,  151,  156; 
Dec.  Dig.  i  37.*] 

2.  Intozicatino  Liquobs  (i  76*) — ^Licbrses — Cebhorabi — Judge — Coubt. 

Uquor  Tax  Law  (Consol.  Laws,  c  34)  f  27,  snbd.  1,  providing  for  a 
writ  of  certiorari  to  be  issued  by  a  county  "Judge,"  gives  no  authority  to 
the  county  "court"  to  Issue  sndi  a  writ 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Gent  Dig.  i  80; 
Dec.  Dig.  I  76.*] 

Appeal  from  Dutchess  County  Court. 

Certiorari  by  the  People  on  the  relation  of  Girolomo  Cecere  against 
Charles  H.  Slocum,  County  Treasurer,  and  Bernard  Smith.  From  an 
order  granting  the  writ,  Bernard  Smith  appeals.  Order  reversed,  and 
writ  of  certiorari  dismissed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

James  E.  Carroll,  of  Poughkeepsie,  for  appellant. 

CARR,  J.  The  respondents  have  filed  no  briefs  on  this  appeal.  The 
order  appealed  from  purports  to  be  a  final  order  in  a  certiorari  pro- 
ceeding brought  by  the  relator  to  review  the  action  of  the  covmty 
treasurer  of  Dutchess  county  in  refusing  to  issue  to  him  a  liquor  tax 
license.  The  petition  is  addressed  "To  3ie  County  Court  of  Dutchess 
County."  The  order  directing  the  issuance  of  a  writ  of  certiorari  is 
entitled  in  the  "County  Court  Dutchess  County."  The  writ  as  issued 
is  entitled  likewise  in  the  "County  Court  Dutchess  County,"  and  di- 
rects return  pursuant  to  its  provisions  to  the  "County  Court  of  Dutchess 
County."  The  final  order  is  entitled  in  the  "County  Court  Dutchess 
County." 

[1,  2]  By  section  2123  of  the  Code  of  Civil  Procedure,  a  writ  of 
certiorari  can  issue  only  out  of  the  Supreme  Court,  except  "in  a  case 
where  another  court  is  expressly  authorized  by  statute  to  issue  it" 
This  writ  of  certiorari  was  provided  for  by  subdivision  1  of  section 
27  of  the  Liquor  Tax  Law,  but  that  statute  provides  that  it — 
"may  be  Issued  by,  returnable  to,  and  heard  by  a  county  Judge  of  the  county, 
or  a  Justice  of  the  Supreme  Court  of  the  Judicial  district  in  which  the  prem- 
ises are  situated  in  which  the  applicant  desires  to  carry  on  the  business  of 
tratficklng  In  liquors." 

So  we  have  here,  apparently,  a  proceeding  of  which  the  county 
court  had  no  jurisdiction.  This  objection  may  be  taken  at  any  time., 
as  is  well  settled. 

The  appellant  cites,  in  support  of  his  contention  that  the  county 
court  as  such  had  no  jurisdiction  of  this  matter,  the  following  author- 
ities, all  of  which  are  in  point:    Heisohn  v.  Knickerbocker  Life  Ins. 
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Co.,  77  N.  Y.  278;  Wiechers  v.  New  Home  Sewing  Machine  Co.,  38 
App.  Div.  1,  56  N.  Y.  Supp.  235 ;  and  Matter  of  Wright,  Peters  & 
Co.,  73  App.  Div.  75,  76  N.  Y.  Supp.  775.  There  are  numerous  other 
authorities  pointing  out  the  distinction  between  a  statutory  power 
given  to  a  judge  and  that  given  to  a  court. 

The  order  of  the  county  court  of  Dutchess  county  should  be  re; 
versed,  with  $10  costs  and  disbursements,  and  the  writ  of  certiorari 
dismissed.    All  concur. 


(161  App.  Dly.  611) 

SWAN  T.  PACKER. 

(Supreme  Conrt,  Appellate  Dlylslon,  Second  Department    Marcb  20, 1914.) 

Wills  ({  634*) — Corstbuction — Bstatb  Conveyed — Vested  Reiiaindeb. 

Testator  devised  to  his  son  a  spedfled  piece  of  land,  and  then  provided 
that  at  the  son's  death  the  premises  shonld  go  to  and  immediately  vest  in 
testator's  three  grandchildren  named  and  to  their  heirs  and  assigins  for- 
ever. He  farther  provided  that  all  of  snch  premises  devised  to  the  grand- 
children  should  be  equally  divided  between  them  when  they  should  re- 
spectively arrive  at  the  age  of  21,  bat  if  any  one  or  more  of  them  should 
die  before  arriving  at  that  age,  or  "at  any  other  time,"  leaving  no  living 
descendant  or  descendants,  then  his,  her,  or  their  share  or  shares  should 
Immediatdy  vest  in  and  go  to  the  survivor,  or  survivors,  of  them.  StM, 
that  the  words  "at  any  other  time"  were  merely  substitutionary,  and 
meant  at  any  other  time  during  the  life  of  testator,  so  that  the  grand- 
children acquired  a  vested  remainder  in  fee  free  from  condition,  under 
the  rule  that,  where  there  is  a  devise  to  one  person  without  restriction, 
and.  In  case  of  his  death,  to  another,  the  contingency  referred  to  is  the 
death  of  the  first-named  devisee  during  the  lifetime  of  the  testator,  so 
that  if  he  survives  the  testator  he  takes  an  absolute  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  1488-1510;  Dec. 
Dig.  f  634.*] 

Submission  of  controversy  between  Alden  S.  Swan  against  Flavins 
Packer.    Judgment  for  plaintiff. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

John  F.  Couch,  of  New  York  City,  for  plaintiff. 
George  C.  Austin,  of  New  York  City,  for  defendant 

STAPLETON,  J.  Pursuant  to  the  provisions  of  section  1279  of 
the  Code  of  Civil  Procedure,  the  parties  herein  have  submitted,  upon 
agreed  facts,  the  question  in  difference  between  them  for  the  deter- 
mination of  this  court    The  agreed  facts  are : 

The  defendant  obtained  from  the  plaintiff,  with  an  option  of  pur- 
chase, a  written  lease  of  certain  farm  lands  situate  at  Pawling  in 
Dutchess  county,  this  state.  The  defendant  exercised  the  option,  but 
refused  the  title  tendered.  The  sole  ground  of  his  refusal  was  that  one 
William  Dodge,  one  of  plaintiff's  predecessors  in  title,  was  never 
seised  of  an  dienable  estate  in  fee  in  certain  parcels  of  the  lands. 

The  said  William  Dodge  was  one  of  three  grandchildren  of  Joseph 
Dodge,  who  died  in  1846,  leaving  a  will  that  was  made  in  1843,  and 
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admitted  to  probate  in  the  Surrogate's  Court  of  Dutchess  county  on 
the  4th  day  of  June,  1846.    Of  that  will  the  clauses  here  pertinent  are : 

"Also  I  give  and  derlse  to  my  son  Elijah  Dodge  the  certain  piece  of  land 
[describing  It],  and  at  the  decease  of  the  said  Blijah  Dodge,  the  above  de- 
scribed premises  with  the  appurtenances  shall  go  to  and  llnihediately  vest 
In  my  three  grandchildren  hereinafter  named  and  to  their  heirs  and  assigns 
forever.  Also  I  give  and  devise  to-  my  three  grandchildren  the  children  of 
my  son  Newel  Dodge,  2nd,  viz.:  Mary  B.  Dodge,  William  Dodge  and  Ann 
Dodge,  all  the  residue  and  remainder  of  the  said  pond  farm  not  hereinbefore 
effectually  disposed  of,  also  one  oth^  piece  of  land  [describing  it],  all  of 
which  land  as  above  described  I  give  to  them,  their  heirs  and  assigns  for- 
ever (with  the  privilege  of  going  to  and  from  said  land,  •  •  •),  all  of 
which  premises  I  devise  to  my  three  above  named  grandchildren  in  manner 
following,  viz. :  to  be  equally  divided  between  them  when  they  shall  re- 
spectively arrive  at  the  age  of  21  years  bat  if  any  one  of  [sic]  more  of  them 
shall  die  before  anlving  at  that  age  or  at  any  other  time  leaving  no  living 
descendant  or  descendants,  then  his,  her  or  their  share  or  shares  shall  Immedi- 
ately vest  in  and  go  to  the  survivor  or  survivors  of  them  as  aforesaid." 

Elijah  Dodge,  the  life  tenant,  having  survived  thie  testator,  died 
prior  to  the  execution  and  delivery  of  the  deeds  by  which  William 
Dodge  undertook  to  convey  the  real  estate. 

All  of  the  three  grandchildren  survived  the  testator  and  all  of  them 
arrived  at  the  age  of  21  years. 

Mary  E.  married  and  had  two  children.  She  sold  her  interest  in 
the  parcel,  conveying  the  same  by  a  quitclaim  deed. 

Ann  married  and  had  one  child.  She  died  intestate,  leaving  the 
child  and  husband  her  surviving.  Thereafter,  by  infancy  proceedings, 
the  interest  of  the  child,  as  the  heir  of  Ann,  was  sold,  and  the  sur- 
viving husband  also  disposed  of  his  interest. 

William  survived  Mary  E.  and  Ann.  He  died  leaving  no  living 
descendant.  By  various  mesne  conveyances  he  had  acquired  one-half 
the  share  devised  to  his  sister  Mary,  and  subsequently,  by  a  full  cove- 
nant and  warranty  deed,  he  sold  an  undivided  half  of  the  two  parcels 
last  described  in  the  quoted  clauses  of  the  will. 

In  the  quoted  clauses  it  will  be  observed  that  three  separate  parcels 
are  devised.  The  first  is  devised  to  Elijah  Dodge  for  life,  with  re- 
mainder over  to  the  three  grandchildren.  The  plaintiff  asserts,  the 
defendant  in  his  brief  does  not  dispute,  and  we  are  of  the  opinion,  that 
the  effect  of  that  provision  was  a  devise  to  the  grandchildren  of  a 
vested  remainder  in  fee,  free  from  any  condition  which  might  attach 
to  the  testamentary  disposition  of  the  other  two  parcels  which  were 
the  subject  of  the  second  clause,  and  that  William  Dodge's  deed  passed 
a  good  and  marketable  title  to  his  share  in  the  first-mentioned  parcel. 
Washbon  v.  Cope,  144  N.  Y.  287,  297,  39  N.  E.  388. 

The  defendant  contends  that  by  the  second  clause  quoted,  disposing 
of  the  other  two  parcels,  William  Dodge  took  a  fee  subject  to  a  condi- 
tional limitation  in  favor  of  both  or  either  of  his  sisters  who  should 
survive  him,  in  the  event  of  his  death  without  a  living  descendant,  or, 
in  the  event  of  the  death  of  both  sisters  before  his  death  without  leav- 
ing a  descendant,  that  the  testator  died  intestate  as  to  that  share,  or  it 
went  to  testator's  residuary  estate. 

We  are  not  required  to  determine  who  are  the  owners  of  the  real 
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property  secondly  described  in  the  clause  quoted,  if  we  decide  that 
William  Dodge  was  not  the  owner  at  the  time  of  his  conveyance  to 
plaintiff's  predecessor  in  title. 

As  all  the  devisees  attained  the  age  of  21  years,  it  is  not  necessary 
to  discuss  or  determine  what  would  have  been  the  result  of  the  death 
of  William  Dodge,  or  either  or  both  of  the  other  devisees,  before  ar- 
riving at  that  age,  either  before  or  after  the  death  of  the  testator. 

A  rule  of  construction  is:  Where  there  is  a  devise  to  one  person 
absolutely  and  without  restriction,  and  in  case  of  his  death  to  another, 
even  where  the  alternative  devise  is  made  to  depend  upon  the  death 
of  the  first-named  devisee  "without  children,"  "without  issue,"  "with- 
out descendants,"  the  contingency  referred  to  is  the  death  of  the  first- 
named  devisee  during  the  lifetime  of  the  testator,  and  if  such  devisee 
survives  the  testator  he  takes  an  absolute  fee.  This  rule  is  well  set- 
tled, and  is  uniformly  applied  unless  there  is  some  expression  in  the 
will  indicating  a  different  intention  on  the  part  of  the  testator.  Mat- 
ter of  N.  Y.,  L.  &  W.  R.  Co.,  105  N.  Y.  89,  92,  11  N.  E.  492,  59  Am. 
Rep.  478;  Stokes  v.  Weston,  142  N.  Y.  433,  437,  37  N.  E.  515;  Ben- 
son V.  Corbin,  145  N.  Y.  351,  40  N.  E.  11. 

The  defendant  professes  to  find  in  the  words  "or  at  any  other  time" 
a  provision  that  qualifies  the  effect  of  the  rule.  We  believe  the  words 
to  be  no  more  than  declaratory  of  the  ordinary  import  of  the  words 
upon  which  the  rule  to  which  we  have  adverted  is  formulated.  In 
Mead  v.  Maben,  131  N.  Y.  255,  259,  30  N.  E.  98,. 99,  the  court  said: 

"The  rule  must  yield  If,  upon  consulting  the  other  proTlslons  of  a  will,  we 
can  find  a  warrant  for  importing  Into  the  language  used  by  the  testator  the 
natural  and  an  ordinary  slgniilcance.  It  cannot  be  denied  that  the  ordinary 
import  of  the  words,  If  any  of  my  children  shall  die,'  is  that  of  a  death  of 
any  of  them  at  any  time." 

The  words  "at  any  other  time,"  therefore,  are  not  efficient,  in  con- 
templation of  the  rule  and  the  reason  for  its  establishment,  to  indicate 
a  testamentary  intention  to  fix  the  death  of  the  first-named  devisee 
(whose  devise  was  expressed  in  language  purporting  to  give  him  an 
estate  in  fee)  as  the  particular  event  which  would  satisfy  the  contin- 
gency upon  which  the  vesting  of  the  estate  depended.  We  require  a 
more  definite  expression  by  the  testator  to  induce  us  to  reject  his. 
words  purporting  to  devise  an  estate  of  inheritance,  and  to  hold  that, 
despite  them,  he  intended  that  the  first-named  devisee  should  take  only 
a  conditional  fee  defeasible  by  his  dying  leaving  him  surviving  no  liv- 
ing descendant  The  words  are  merely  substitutionary,  and  mean  at 
any  other  time  during  the  life  of  the  testator,  and  were  used  for  the 
purpose  of  preventing  a  lapse  of  the  devise  in  case  the  first  devisee 
named  should  not  be  living  at  the  death  of  the  testator.  The  general 
scheme  betrays  a  general  purpose  in  the  mind  of  the  testator:  (1)  To 
dispose  of  all  his  estate  by  will;  (2)  to  devise  separate  parcels  to 
divers  family  branches  of  his  descendants.  It  would  be  doing  violence 
to  that  scheme  to  adopt  a  construction  which  would  throw  the  real 
property  involved  into  a  residuary  estate  in  which  no  member  of  that 
branch  to  which  the  first-named  devisee  belonged  had  any  right  of 
participation,  or  which  would  declare  that  if  the  devise  of  the  residue 
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were  inoperative,  the  testator  died  intestate  as  to  the  estate  of  inherit- 
ance in  the  parcels  of  property  involved,  upon  the  happening  of  the 
events  referred  to  in  the  agreed  statement  of  facts.  It  is  our  opinion 
that  the  general  rule  must  be  applied,  and  that  the  will  contains  noth- 
ing to  indicate  an  intention  whidi  interferes  with  its  operation.  Upon 
the  death  of  the  testator  an  absolute  estate  in  fee  to  an  undivided  one- 
third  interest  in  the  parcels  of  real  property  last  described  in  the  claus- 
es quoted  was  vested  in  William  Dodge. 

Judgment  should  be  ordered  for  the  plaintiff,  with  costs.    All  con- 
cur. 


(161  App.  Dlv.  516) 

In  re  SNITKEN,  Justice. 

(Supreme  Court,  Appellate  Division,  First  Department    March  13,  1914.) 

Judges  (i  11*) — Beuoval — Bvidknoi — Misconduct. 

In  proceedings  brought  by  the  Association  of  the  Bar  of  New  York  City 
against  respondent,  a  justice  of  the  Mnnicipal  Court,  evidence  held  to  sus- 
tain a  finding  of  the  official  referee  that  respondent  was  not  guilty  of  any 
violation  of  his  duty  as  a  Judicial  officer,  and  that  his  conduct  and  tem- 
perament generally  did  not  unfit  him  for  the  office. 

[Ed.  Note. — For  other  cases,  see  Judges,  (Jent  Dig.  IS  42,  43-46;  Dea 
Dig.  S  ll.»] 

Proceedings  by  the  Association  of  the  Bar  of  New  York  against 
Leonard  A.  Snitken,  Municipal  Court  Justice,  for  official  misconduct. 
Proceedings  dismissed. 

See,  also,  152  App.  Div.  885,  136  N.  Y.  Supp.  1148. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Henry  W.  Taft,  of  New  York  City,  for  petitioner. 
Austen  G.  Fox  and  Henry  M.  Goldfogle,  both  of  New  York  City, 
for  respondent. 

PER  CURIAM.  The  Association  of  the  Bar  of  the  City  of  New 
York  presented  charges  against  the  respondent,  alleging  that  the  re- 
spondent had  failed  in  his  duty  as  a  judicial  officer,  and  had  so  con- 
■  ducted  himself  in  office  as  to  demoralize  the  administration  of  justice 
and  bring  his  court  into  public  contempt,  with  further  general  charges 
of  unfitness  for  the  office  which  he  held.  The  respondent  answered, 
and  the  matter  was  referred  to  the  official  referee,  who  has  heard  the 
parties  and  after  a  most  painstaking  and  thorough  investigation  has 
filed  his  report,  in  which,  after  fully  discussing  the  testimony,  he  has 
come  to  the  following  conclusion : 

"On  the  whole  case,  it  appears  to  me  that  while  respondent  at  various  times 
used  unjudicial  language,  for  which  he  is  censurable,  and  perhaps  went  some- 
what beyond  the  bounds  of  discretion  In  trying  to  get  more  time  for  unfor- 
tunate tenants,  yet  this  latter  action  did  not  spring  from  Improper  motires  or 
arbitrary  prejudice.  It  is  apparent  that  the  Municipal  Court  Justice  must  fre- 
quently have  his  sympathy  ezdted,  his  patience  unduly  tried,  by  the  condi- 
tions of  his  courtroom  and  the  diaracter  of  those  appearing  before  him. 
*    *    *    I  conclude  that  while  the  respondent's  language  in  certain  instances 

•For  oUier  casea  see  sune  topic  ft  i  NUMBBb  In  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rap'r  Indezaa 
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was  unjudicial,  and  therefore  to  be  censured,  It  taas  not  been  shown  that  he 
Is  guilty  of  violation  of  hla  duty  as  a  judicial  oflScer,  nor  that  his  conduct  and 
temperament  generally  are  such  as  to  render  him  unfit  to  hold  Judicial  of- 
fice, and  consequently  I  find  that  the  general  and  specific  chalrges  of  unfitness 
and  violation  of  duty  are  not  sustained  by  the  evidence  adduced  before  me." 

With  this  conclusion  of  the  official  referee  we  agree.  The  Municipal 
Courts  of  the  city  of  New  York  occupy  a  rather  unique  position  in  the 
judicial  system  of  this  state.  The  nature  of  the  business  brought  be- 
fore the  court  depends  largely  upon  the  character  of  the  neighborhood 
in  which  the  court  is  located.  These  courts  perform  the  extremely 
important  function  of  providing  a  tribunal  in  which  small  claims  can 
be  brought  and  promptly  determined  without  the  elaborate  and  tech- 
nical procedure  that  is  necessary  in  the  disposition  of  more  intricate 
and  difficult  litigation.  It  is  especially  essenti'al  in  these  courts  that 
the  judicial  officers  should  conduct  themselves  with  dignity  and  im- 
partiality, and  that  their  sole  object  in  the  transaction  of  the  business 
before  them  should  be  the  prompt,  dignified,  and  impartial  adminis- 
tration of  justice.  We  would  not  hesitate  to  remove  a  justice  of  that 
court  whose  conduct  satisfied  us  that  he  failed  in  the  performance  of 
these  duties,  even  though  such  failure  resulted  only  from  the  lack  of 
such  a  judicial  temperament  or  appreciation  of  the  duties  of  his  office 
as  would  enable  him  to  administer  justice  without  respect  to  persons 
or  the  nature  of  the  actions  he  was  called  upon  to  determine.  While 
there  arc  isolated  instances  in  the  testimony  before  us  in  which  the 
respondent  failed  to  preserve  the  dignity  of  the  court  over  which  he 
was  called  to  preside  and  acted  in  an  improper  manner,  taking  the  tes- 
timony as  a  whole,  we  cannot  find  that  the  respondent  as  to  his  gen- 
eral judicial  conduct  has  displayed  such  a  temperament  or  such  char-. 
acter  as  would  justify  his  removal.  There  are  no  charges  of  corrup- 
tion, or  that  in  the  great  mass  of  the  litigation  before  him  he  failed  to 
properly  perform  his  duties.  While  therefore  we  approve  the  conclu- 
sion of  tile  official  referee  that  the  respondent  is  censurable  for  the 
language  employed  by  him,  and  in  the  instances  specified  by  the  official 
referee  in  the  methods  he  adopted  in  the  administration  of  justice, 
we  also  approve  the  general  conclusion  of  the  official  referee  that : 

"It  has  not  been  shovrn  that  he  is  guilty  of  violation  of  his  duty  as  a  Judicial 
officer,  nor  that  his  conduct  and  temperament  generally  are  such  as  to  render 
blm  unfit  to  bold  Judicial  office." 

It  is  proper  to  add  that  the  Association  of  the  Bar  of  the  City  of 
New  York  has  performed  an  important  public  duty  in  bringing  this 
matter  before  the  court,  and  that  it  is  entitled  to  the  commendation  of- 
the  profession  and  the  public. 

The  proceedings  are  therefore  dismissed. 
146N.T.S.-^ 
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(83  Misc.  Rep.  636) 

WAHLB-PHILLIPS  CO.  T.  FITZGERALD  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1914.) 

1.  Mechakics'  Liens  (i  30*) — Pbopebty  Subject — Fixtubbs  in  Office  Build- 

ing. 

Under  Lien  Law  (Cousol.  Laws,  c.  33)  {  3,  autborizing  a  lien  against  tlie 
fee  Interest  of  the  owner  for  Improvement  of  real  property,  there  can  be 
no  Uen  for  fixtures  furnished  an  office  building  In  process  of  construc- 
tion by  virtue  of  a  lease  from  the  owner,  where  the  fixtures  of  standard 
make  were  not  dlstinctiye  about  th^r  finish  or  construction,  and  no  in- 
jury would  be  caused  by  their  removal,  and  there  was  no  scheme  or  dec- 
oration in  relation  to  which  the  fixtures  were  designed,  and  there  was  no 
provision  in  the  lease  that  the  fixtures  would  become  the  property  of  the 
owner. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  i  35 ;  Dec. 
Dig.  S  30.»] 

2.  Mechanics'  Liens  (i  30*) — Pbopebtt  Subject — Thbateb  Fixtubes. 

Under  Lien  Law  (Cousol.  Laws  c.  33)  I  3,  authorizing  a  lien  against  the 
fee  Interest  of  the  owner  for  improvement  of  real  property,  a  Uen  existed 
for  fixtures  Installed  in  a  theater  erected  by  virtue  of  a  lease  from  the 
owner,  where  the  fixtures  for  the  most  part  were  made  from  special  de- 
signs to  harmonize  with  the  interior  construction  and  decoration  of  the 
theater. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  |  35; 
Dec.  Dig.  f  30.*] 

3.  Mechanics'  Liens  (|  73*) — Consent  of  Owner — Lease. 

A  requirement  In  a  lease  that  a  tenant  shall  make  Improvements  upon 
I  tt«f  premises  is  sufficient  consent  of  the  owner  to  charge  his  property  with 
.  ,)l^Pf)  'or  labor  and  material  supplied  in  making  such  improvements. 
...  I^d.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  U  87,  88, 
^      '8!09()2;  Dec.  Dig.  |  73.*] 

4.  Mechanics'  Liens  ({  75*) — Consent  of  Owneb. 

Where  a  lease,  authorizing  the  construction  of  a  theater  building,  ex- 
pressly called  for  lighting  fixtures,  and  the  attorney  In  fact  of  the  owner, 
while  the  latter  was  abroad,  represented  her  and  employed  an  inspector 
to  supervise  the  work,  the  consent  of  the  owner  is  sufficiently  shown  so 
as  to  authorize  a  lien  against  the  fee  interest  of  the  owner  for  installing 
such  fixtures. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  |{  108- 
107;  Dec.  Dig.  I  75.*] 

Action  by  Wahle-Phillips  Company  against  Mary  A.  Fit^erald 
and  others  to  foreclose  a  mechanic's  lien.    Judgment  rendered. 

John  A.  Dutton,  of  New  York  City,  for  plaintiff. 
Winthrop  E.  Dwight,  of  New  York  City  (Thomas  A.  Thatcher,  of 
New  York  City,  of  counsel),  for  defendant  Fitzgerald. 

COHALAN,  J.  The  plaintiff  sues  to  foreclose  a  mechanic's  lien 
against  the  fee  interest  of  the  defendant  Fitzgerald.  Other  defend- 
ants, who  were  tenants,  under  a  lease  from  the  owner  of  the  land,  de- 
faulted on  the  trial.  On  the  20th  day  of  September,  1909,  the  owner 
leased  the  comer  plot  of  land  at  Broadway  and  Forty-Third  street  to 
Frank  R.  Tate  and  the  Broadway  &  Forty-Third  Street  Building  Com- 
pany.   Tate  thereafter  assigned  his  interest  in  the  lease  to  the  defend- 

•For  oUier  cases  see  same  topic  ft  (  mumbeb  in  Dec.  ft  Am.  Digs.  19C7  to  date,  *  Rep'r  Indexes 
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ant  company.  A  substantial  fireproof  building,  under  the  terms  of 
the  lease,  was  to  be  erected  thereon,  and  a  theater  was  to  occupy  the 
entire  rear  portion  of  the  land.  A  building  loan  agreement,  secured  by 
a  bond  and  mortgage,  was  executed  at  the  same  time.  The  mortgage 
covered  the  tenants'  interest  in  the  leased  premises,  including  whatever 
personal  property  they  might  thereafter  install  in  the  structure.  The 
owner,  under  the  terms  of  the  building  loan  agreement,  was  to  advance 
in  installments,  as  the  work  progressed,  the  sura  of  $500,000.  An  office 
and  theater  building  was  thereupon  completed  by  the  C.  L.  Gray  Con- 
struction Company,  the  general  contractors  for  the  work,  A  contract 
was  made  in  August,  1910,  between  the  C.  I*.  Gray  Construction  Com- 
pany and  the  plaintiff  for  furnjshing  and  installing  lighting  fixtures  in 
the  respective  theater  and  the  office  parts  of  the  building.  Fixtures  to 
the  value  of  $1,331.50,  for  which  no  claim  in  this  action  is  made,  were 
installed  under  that  contract.  On  the  1st  day  of  December,  1910,  the 
plaintiff  entered  into  a  contract  with  the  Broadway  &  Forty-Third 
Street  Building  Company  and  the  C.  L.  Gray  Construction  Company. 
It  also  made  a  further  contract  with  the  Broadway  &  Forty-Third 
Street  Building  Company  which  modified  the  contract  to  which  the 
C.  L.  Gray  Construction  Company  was  a  party.  The  plaintiff  asserts 
a  lien  for  materials  furnished  and  labor  performed  under  these  respec- 
tive contracts.  It  claims  that  there  is  due  from  the  Broadway  &  Forty- 
Third  Street  Building  Company  the  sum  of  $2,329.28,  that  of  this 
amount  the  sum  of  $329.28  is  due  for  fixtures  actually  installed  in  the 
theater,  and  that  the  balance  is  due  for  fixtures  in  the  office  portion  of 
the  building.  The  subject  for  consideration  is  whether  or  not  the  fix- 
tures installed  in  the  office  building,  within  the  meaning  of  sections  2 
and  3  of  the  Lien  Law,  were  permanent  improvements  upon  the  real 
property. 

[1]  The  defendant  Fitzgerald  contends  that  none  of  these  fixtures 
constituted  such  an  improvement  to  the  realty.  Section  3  of  the  Lien 
Law  (Consol.  Laws,  c.  33 ;  Laws  1909,  c.  38)  provides  as  follows : 

"A  contractor,  sabcontractor,  laborer  or  materialman,  who  performs  labor 
or  famishes  materials  for  the  improvement  of  real  property  with  the  consent 
or  at  the  reqaest  of  the  owner  thereof,  or  of  his  agent,  contractor  or  subcon- 
tractor, shall  have  a  Hen  for  the  principal  and  Interest  of  the  valne,  or  the 
agreed  price,  of  snch  labor  or  materials  upon  the  real  property  Improved  or  to 
be  Improved  and  npon  snch  improvement,  from  the  time  of  filing  a  notice  of 
such  lien  as  prescribed  In  this  article." 

An  examination  of  the  fixtures,  which  were  introduced  in  evidence, 
shows  that  they  were  of  standard  make,  and  were  sold  by  other  manu- 
facturers and  in  the  trade  by  wholesale  and  retail  dealers.  There  was 
nothing  distinctive  or  peculiar  about  their  finish  or  construction.  It 
would  seem  (a)  that  there  was  no  scheme  of  interior  decoration  in  the 
office  building  with  relation  to  which  the  fixtures  were  designed ;  (b) 
that  there  would  have  been  no  injury,  either  to  the  fixtures  or  to  the 
office  building,  in  the  removal  of  fixtures  of  tiiis  type;  and  (c)  that 
there  was  no  provision  in  the  lease,  upon  the  termination  thereof,  that 
the  fixtures  would  become  the  property  of  the  owner  of  the  fee.  I 
am  satisfied,  from  the  authorities,  that  the  office  fixtures  in  this  case 
are  not  a  permanent  improvement  to  the  real  estate.     Caldwell  v. 
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Glazier,  138  App.  Div.  826,  123  N.  Y.  Supp.  622;  Wahle-PhUlips  Co. 
V.  Fifty-Ninth  St.-Madison  Ave.  Co.,  153  App.  Div.  17,  138  N.  Y. 
Supp.  13 ;  McKeage  v.  Hanover  Fire  Ins.  Co.,  81  N.  Y.  38,  37  Am. 
Rep.  471.  In  the  case  of  Caldwell  v.  Glazier,  supra,  the  test  adopted 
was  whether  or  not  the  fixtures  would  pass  upon  the  termination  of 
the  lease  to  the  owner  of  the  real  property.  The  majority  of  the  court 
held  that,  unless  this  were  true,  the  installation  of  lighting  fixtures  was 
not  a  permanent  improvement  to  the  real  property  within  the  purview 
of  the  statute.  The  fixtures  in  evidence,  under  that  decision,  would 
not  become  a  part  of  the  real  estate. 

[2]  While  it  is  manifest  that  these  office  fixtures  were  not  specially 
designed  with  reference  to  the  general  decorative  scheme  and  archi- 
tecture of  the  building,  the  same  thing  cannot  be  said  of  the  fixtures 
placed  in  the  theater  part  of  the  building.  The  theater  fixtures,  for 
the  most  part,-  were  made  from  special  designs  to  harmonize  with  the 
interior  construction  and  decoration  of  that  part  of  the  building. 
These  fixtures  in  any  event  fall  within  the  decision  of  Wahle-Phillips 
Co.  v.  Fifty-Ninth  St.-Madison  Ave.  Co.,  supra.  It  is  stipulated  that 
the  lien  claimed  against  the  theater  portion  of  the  building  amounts  to 
the  sum  of  $329.28. 

[3]  The  defendant  Fitzgerald  further  asserts  that  the  plaintiff 
is  not  entitled  to  a  lien  because  the  knowledge  and  consent  of  the  own- 
er had  not  been  shown.  The  rule  of  law  is  that  a  requirement  in  a 
lease  that  a  tenant  shall  make  certain  improvements  upon  the  premises 
is  sufficient  consent  of  the  owner  to  charge  his  property  with  liens  for 
labor  and  materials  supplied  in  making  such  improvements.  Burkitt 
v.  Harper,  79  N.  Y.  273 ;  Otis  v.  Dodd,  90  N.  Y.  336;  Wahle-Phillips 
Co.  V.  Fifty-Ninth  St.-Madison  Ave.  Co.,  supra, 

[4]  The  lease  in  evidence  expressly  called  for  lighting  fixtures  such 
as  were  subsequently  installed  in  the  building  by  the  plaintiff.  Further- 
more, while  the  defendant  Fitzgerald  was  abroad,  her  attorney  in  fact 
represented  her  in  matters  relating  to  the  construction  of  the  building, 
and  employed  an  inspector  to  supervise  such  work.  Through  these 
conceded  agents  and  the  authority  contained  in  the  lease  and  the  speci- 
fications, the  consent  of  the  owner  to  the  installation  of  the  fixtures 
has  been  sufficiently  established.  The  plaintiff  is  entitled  (1)  to  a  per- 
sonal judgment  for  the  full  amount  of  the  unpaid  purchase  price  of 
all  of  the  fixtures  against  the  defendant  Broadway  &  Forty-Third 
Street  Building  Company,  and  (2)  to  a  lien  against  tlie  fee  interest  in 
the  premises  of  the  defendant  Fitzgerald  for  the  unpaid  price  of  the 
fixtures  installed  in  the  theater  part  of  the  building.  Decision  and 
judgment  may  be  submitted  on  notice. 

Judgment  accordingly. 
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COFFIN  V.  COFFIN. 

(Supreme  Cotirt,  Appellate  Dirlslon,  First  Department.   March  S,  1014.) 

i.  CoHTKMPT  (I  20*) — Obdib  o»  Coubt — Suthcixrot. 

Before  one  ean  be  punished  for  contempt  In  not  complying  with  a-  di- 
TecUon  of  the  coort,  ttie  precise  thing  to  be  done  by  the  party  proceeded 
against  mast  be  definitely  stated.    ' 

[Ed.  Note. — For  other  cases,  see  Contempt,  Gent  Dig.  if  68-42;  Dec. 
Dig.  {  20.*] 

2.  CoMTiaiPT  (I  20») — Obdib  or  Coubt— Suiticikncy.  "" 

An  order  that  the  plaintiff  is  entitled  to  Judgment  against  the  defend- 
ant directing  her  to  pay  to  the  plaintiff  after  a  service  of  a  copy  of  this 
jndgment  a  sum  of  money,  If  treated  as  an  order  for  a  Judgment  Is  not 
such  a  spedflc  Judgment  as  can  be  made  the  basis  of  contempt  proceed- 
ings for  failure  to  comply  therewith. 

[Ed.  Note. — For  other  cases,  see  Contempt  Cent  Dig.  {|  68-62;  Dec. 
Dig.  {  20.*1 

3.  CORTEKFT  (S  20*)— OBDKB  OV  COTTBT — ^NORFATVENT  OF  MONXT  BT  OTTABDIAN. 

Failure  of  a  guardian  to  comply  with  a  Judgment  directing  her  to  pay 
a  sum  of  money  to  the  ward  cannot  be  made  the  basis  of  contempt  pro- 
ceedings under  Judiciary  Law  (Consol.  Laws,  c.  80)  f  753,  subd.  1,  pro- 
viding that  proraedlngs  to  punish  for  contempt  may  be  brought  agalnat 
an  attorney  or  other  person,  selected  or  appointed  to  perform  a  Judicial  or 
ministerial  service,  for  misbehavior  in  his  office,  or  for  disobedience  to  a 
law  mandate  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Contempt  Cent  Dig.  {f  68-62;  Dec. 
Dig.  |20.«] 

4.  CoitTKUFT  (§  20*) — Obdieb  or  Coubt — Necessitt  or  EzxovnoR. 

In  view  of  Code  Civ.  Proc.  {  1240,  authorizing  execution  on  final  money 
Judgments  in  favor  of  either  party  on  a  Judgment  directing  the  payment 
of  a  sum  of  money,  a  guardian,  failing  to  obey  an  order  directing  her  to 
pay  over  money  to  the  ward,  cannot  be  punished  for  contempt  under  Ju- 
diciary Act  (Consol.  Laws,  c.  30)  |  753,  subd.  3,  providing  that  contempt 
proceedings  may  be  brought  against  a  party  to  an  action  for  the  nonpay- 
ment of  a  sum  of  money  ordered  by  the  court  to  be  paid  in  a  case  where 
by  law  execution  cannot  be  awarded  for  the  collection  of  such  sum,  or 
Code  Civ.  Proc.  f  1241,  subd.  1,  authorizing  contempt  proceedings  to  en- 
force a  final  Judgment  which  cannot  be  enforced  by  execution. 

[Ed.  Note.— For  other  cases,  see  Contempt  Cent  Dig.  {{  68-62;  Dec 
Dig.  i  20.*] 

5.  CoRTEifPT  ({  20*) — Obdeb  or  CointT — Failttbe  or  Ouaboiar  to  Pat  oveb 

IfORET. 

A  guardian  failing  to  obey  a  Judgment  directing  her  to  pay  over  money 
to  the  ward  cannot  be  punished  for  contempt  under  Code  C!iv.  Proc.  | 
1241,  subd.  4,  authorizing  contempt  proceedings  to  enforce  a  final  Judg- 
ment requiring  the  payment  of  money  into  court  or  to  an  officer  of  the 
court. 

[Ed.  Note. — For  other  cases,  see  CJontempt  Cent  Dig.  U  68-62;  Dec 
Dig.  I  20.*] 

Appeal  from  Special  Tenn,  New  York  County. 

Action  by  Everett  S.  Coffin  against  Cora  A.  Coffin.  From  an  order 
adju(^ng  defendant  guilty  of  contempt,  and  directing  her  imprison- 
ment, defendant  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 
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John  V.  Judge,  of  New  York  City  (John  T.  Fenlon,  of  New  York 
City,  on  the  brief),  for  appellant. 
Chester  Mayer,  of  New  York  City,  for  respondent. 

,  McLaughlin,  J.  The  defendant  appeals  from  an  order  adjudg- 
ing her  guilty  of  contempt  of  court,  fining  her  $8,491.22,  and  direct- 
ing her  imprisonment  until  such  fiAe  is  paid.  The  plaintiff,  by  the  de- 
fendant as  his  guardian  ad  litem,  brought  an  action  to  recover  dam- 
ages for  pers(mal  injuries  sustained  by  him.  He  had  a  recovery  of  upr 
wards  of  $12,000,  and  thereupon  this  defendant  was  appointed  his 
general  guardian,  and  as  such  received  the  amount  recovered,  less  the 
expenses  of  the  litigation.  After  he  became  of  age  he  instituted  this 
action  to  compel  her  to  account.  The  matter  was  sent  to  a  referee, 
who  reported  that  the  general  guardian  was  chargeable  with  a  balance 
of  $8,491.22.  The  report  was  confirmed,  and  there  was  entered  what 
is  claimed  to  be  a  judgment  directing  the  payment  of  such  sum  to  the 
plaintiff,  or  his  attorney,  within  five  days  aiter  a  service  of  the  copy 
of  the  same. 

.    [1,  2]  It  may  well  be  doubted •  whether  this  is  anythii^  more  than 
an  order  directing  the  kind  of  a  judgment  to  be  entered.    It  reads : 

"Ordered  that  the  plaintiff  Is  entitled  to  Judgment  against  the  defendant 
dli-ectlng  her  to  pay  to  the  plaintiff  or  his  attorneys  within  fire  days  after 
serrlce  of  a  copy  of  this  Judgment  the  sum  of    •    •    ••    $8,491.22." 

If  treated  as  an  order  directing  the  kind  of  a  judgment  to  be  entered, 
then  clearly  "the  defendant  was  not  guilty  of  contempt  of  court  in  hoi 
paying  the  amount  found  to  be  due.  The  rule  is  well  settled  that  be- 
fore one  can  be  punished  for  contempt  in  not  complying  with  a  direc- 
tion of  the  court,  the  particular  or  precise  thing  to  be  done  by  the  par- 
ty proceeded  against  must  be  clearly  and  definitely  stated.  Ketchum 
V.  Edwards,  153  N.  Y.  53^,  47  N.  E.  918;  German  Savings  Bank  v. 
Habel,  80  N.  Y.  273;  Rowley  v.  Feldman,  66  App.  Div.  463,  73  N. 
Y.  Supp.  385;  Ross  v.  Butfer,  57  Hun.  110,  10  N.  Y.  Supp.  444.  The 
provision  above  quoted  does  not  direct  the  defendant  to  pay,  but  simply 
provides  that  the  plaintiff  "is  entitled"  to  a  judgment  directing  her  to 
pay. 

[3-6]  But,  assuming  that  it  is  a  judgment  and  not  an  order,  and  that 
it  does  direct  the  plaintiff  to  pay  within  five  days  the  amount  specified, 
then  the  order  appealed  from  must  be  reversed.  Judiciary  Law,  sec- 
tion 753,  provides  that  proceedings  to  punish  for  contempt  may  be 
maintained  against: 

"1.  An  attorney  •  •  •  or  other  person,  in  any  manner  duly  selected  or 
appointed  to  perform  a  Judicial  or  ministerial  service,  for  a  misbehavior  in 
his  office  or  trust,  or  for  a  willful  neglect  or  violation  of  duty  therein ;  or  for 
disobedience  to  a  lawful  mandate  of  the  court,  or  of  a  Judge  thereof,  or  of  an 
officer  authorized  to  perform  the  duties  of  such  a  Judga  •  •  •  8.  A  party 
to  the  action  or  special  proceeding,  •  •  •  for  the  nonpayment  of  a  sum 
of  money,  ordered  or  adjudged  by  the  court  to  be  paid.  In  a  case  where  by 
law  execution  cannot  be  awarded  for  the  collection  of  such  sum." 

The  defendant's  alleged  contempt  consisted  in  a  failure  to  obey 
directions  given  to  her  "as  a  party  to  the  action,"  and  not  as  a  person 
who  had  been  appointed  to  perform  some  judicial  or  ministerial  act. 
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The  first  subdivision  of  the  section  of  the  Judiciary  Law,  therefore, 
has  no  application.  The  third  subdivision  is  also  inapplicable,  because 
an  execution  may  be  issued  to  collect  the  amount  directed  to  be  paid. 
The  Code  of  Civil  Procedure  provides  (section  1240) : 

"In  eitber  of  tbe  following  casee,  a  final  judgment  may  be  enforced  by  exe- 
cation :  1.  Where  It  Is  for  a  suu  of  money,  In  favor  of  eitber  party ;  or  di- 
rects tbe  payment  of  a  sum  of  money." 

And  section  1241 : 

"In  either  of  the  following  cases,  a  Judgment  may  be  enforced,  by  serving 
a  certified  copy  thereof,  upon  the  party  against  whom  It  Is  rendered,  oi  the  ' 
ofllcer  or  person,  who  Is  required  thereby,  or  by  law,  to  obey  It;  and,  If  he 
refuses  or  willfully  neglects  to  obey  It,  by  punishing  him  for  a  contempt  of 
court;  (1)  where  the  Judgment  Is  final,  and  cannot  be  enforced  by  execution, 
as  prescribed  In  the  last  section.  *  *  *  (4)  Where  the  Judgment  requires 
the  payment  of  money  Into  court,  or  to  an  oflicer  of  the  court    *    *    *  " 

The  defendant  could  not  be  punished  under  subdivision  1  of  sec- 
tion 1241  of  the  Code  of  Civil  Procedure,  because  execution  could  be 
issued  to  enforce  the  judgment.  She  could  not  be  punished  under  sub- 
division 4  of  the  same  section  because  she  was  not  directed  to  pay  the 
money  into  court,  or  to  an  officer  of  the  court. 

Tliere  are  numerous  authorities  to  the  effect  that  an  execution  can 
be  issued  upon  a  judgment  of  this  character,  and,  if  so,  a  failure  to 
pay  as  directed  does  not  constitute  a  contempt  of  court.  Thus  in  Mat- 
ter of  Amerman,  3  N.  Y.  St.  Rep.  356,  proceeding  was  brought  in  the 
Supreme  Court  to  remove  a  trustee  under  a  will  and  for  an  account- 
ing. The  plaintiff  had  an  order  removing  the  trustee  and  directing 
him  to  pay  a  specific  amount  found  due  to  his  cotrustees.  He  failed 
to  pay,  and  proceedings  were  taken  to  punish  hiih  for  contempt.  It 
was  held  he  was  not  guilty  of  contempt  for  failing  to  make  the  pay- 
ment because  execution  would  lie  for  its  collection. 

In  Matter  of  Hess,  48  Hun,  586,  1  N.  Y.  Supp.  811,  the  judgment 
directed  defendants  to  pay  a  certain  amount  found  due.  It  was  held 
contempt  proceedings  would  not  lie  because  execution  could  be  issued 
for  its  collection. 

The  sections  of  the  Code  of  Civil  Procedure  above  referred  to,  and 
also  what  was  then  section  14  (now  section  753  of  the  Judiciary  Law), 
were  considered  in  Harris  v.  Elliott,  163  N.  Y.  269,  57  N.  E.  406, 
and  it  was  held  that  where  an  execution  would  be  issued,  one  could 
not  be  ptmished  for  contempt  in  failing  to  make  the  payment  directed. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  punish  for  contempt  denied,  with 
$10  costs.  ,A11  concur.  

SAM  et  aL  v.  MOHAWK  CLOTHING  CO.,  Inc. 
(Supreme  Court,  Appellate  Division,  First  Department    March  20,  1014.) 
PuBAonta  (I  368*) — ^Motions  to  Stbike  Out — Frivolous  Pleading. 

In  an  action  against  a  corporation  on  a  contract  attached  to  the  com- 
plaint and  purporting  to  be  signed  by  the  corporation  by  its  president, 
an  answer,  which,  after  denying  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  making  or  breach  of  the  contract  for  a  separate 
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defense,  denied  that  defendant  ever  executed  any  such  agreement  and 
alleged  that  If  defendant's  name  was  signed  to  each  agreement,  it  was 
signed  without  anthorlty  of  the  board  of  directors,  and  was  not  defend- 
ant's act,  should  not  have  been  stricken  as  frivolous,  as  it  raised  a  direct 
.Issue  as  to  tbe  want  of  authority  to  execute  the  agreement 

[Ed.  Note.— For  other  cases,  6ee  Pleading,  Cent  Vlg.  H  1096-1101;  Dee. 
Dig.  f  358.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  Sam  and  another  against  the  Mohawk  .Clothii^^ 
Compai^r.  From  an  order  striking  out  the  answer  as  frivc^ous,  de- 
fendant appeals.    Reversed  and  motion  to  strike  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Loucks  &  Alexander,  of  Schenectady  (William  Dewey  Loucks,  of 
Schenectady,  of  counsel),  for  appellant. 
Arthur  Rosenberg,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  ccmiplaint  alleges  that  the  plaintiffs  are  co- 
partners, and  that  the  defendant  is  a  domestic  corporation.  The  cause 
of  action  set  forth  is  a  breach  of  a  written  contract  of  employment, 
by  which  defendant  employed  the  plaintiffs  for  three  years  as  selling 
agents,  with"  privilege  of  renewal  of  two  years,  agreeing  to  pay  5  per 
cent,  commission  on  all  orders,  to  advance  $200  per  month  for  a  draw- 
ing account,  and  to  pay  ofiSce  expenses  not  exceeding  $600  per  year. 

For  their  first  cause  of  action  plaintiffs  allege  that  they  entered  up- 
on the  performance  of  said  contract  on  May  1,  1913,  and  were  dis- 
charged August  7,  1913,  and  that  no  part  of  uieir  office  expenses  were 
paid,  except  $30,  and  that  by  reason  of  the  premises  they  have  been 
damaged  in  the  sum  of  $25,150. 

For  a  second  cause  of  action,  that  under  and  by  the  terms  of  said 
agreement  the  plaintiffs  became  entitled  to  receive  the  simi  of  $200  in 
advance  for  the  month  of  July,  and  the  further  sum  of  $200  for  the 
month  of  August,  of  which  no  part  has  been  paid.  Wherefore  they  de- 
mand judgment  for  $25,500.  The  alleged  agreement  is  attacked  to  the 
complaint  and  is  signed,  "The  Mohawk  Clothing  Co.,  by  James  F. 
Hooker,  Pres.,  William  Sam,  Jacob  Levine." 

The  answer  to  the  first  cause  of  action  admits  the  allegation  set 
forth  in  the  first  paragraph  of  the  complaint ;  that  is,  that  the  defend- 
ant is  a  corporation.  Second.  This  answering  defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief  as  to  any  of  the 
other  allegations  in  said  amended  complaint,  and  therefoVe  denies  the 
same. 

As  to  the  second  cause  of  action  it  admits  the  allegation  of  the  first 
paragraph  of  the  complaint  Second.  This  answering  defendant  has 
no  knowledge  or  information  sufficient  to  form  a  behef  as  to  any  of 
the  other  allegations  in  said  amended  complaint  contained,  and  there- 
fore denies  the  same,  except  this  answering  defendant  admits  that  no 
part  of  any  alleged  claim  has  ever  been  paid. 

For  a  further  and  separate  defense  to  each  cause  of  action  set  forth 
in  the  amended  complaint,  this  answering  defendant   denies  that  it 
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ever  executed  any  agreement  of  any  kind,  name,  or  nature  with  the 
plaintiffs  in  this  action,  and  if  the  name  of  this  answering  defendant 
was  signed  by  anybody  to  any  paper  purporting  to  be  such  agreement, 
it  was'  signed  without  authority  of  the  board  of  directors  of  said  de- 
fendant, and  was  not  the  act  of  this  answering  defendant. 

We  think  this  answer  should  not  have  been  stricken  out  as  frivolous. 
The  defendant  flatly  denies  that  it  ever  executed  any  agreement  with 
the  plaintiffs,  and  if  its  name  was  signed  to  ahy  paper  purporting  to  be 
such  agreement,  it  was  signed  without  authority,  and  was  not  the  act 
of  the  defendant.  This  raises  a  direct  issue,  and  puts  the  plaintiffs  to 
their  proof. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10  costs. 


(161  App.  DiT.  621) 

FAVBKSHAM  t.  FAVEKSHAM. 

(Supreme  Cionrt,  Appellate  DMslon,  First  Department    March  20,  1914.) 

1.  DrvoBoa  (i  83*)— Abatemxnt — ^Dbath  or  Pabtt. 

Code  CIt.  Proc.  |  7S7,  proTldlng  that  when  a  sole  party  plalntUT  or  de- 
fendant dies  and  the  action  surrives,  the  court  must  allow  or  compel  the 
action  to  be  contlnned  by  or  against  his  representatives,  has  no  applica- 
tion to  an  action  for  divorce,  since  It  abates  with  the  death  of  either 
party  to  it 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent  Dig.  f  {  209-272 ;  Dec. 
Dig-  {  83.*] 

2.  DiTOBOK  (I  247*) — ClAIU  fob  AUMONT — ABATSXEirr  AND  SUBTITAI.; 

A  wife's  claim  tor  alimony,  under  a  decree  of  divorce  awarding  Its  pay- 
ment being  unassignable,  and  not  being  a  debt,  the  decree  only  admeasur- 
ing and  making  specific  the  husband's  general  duty  to  sup];)ort  dies  with 
her,  and  no  right  to  enforce  the  payment  even  of  any  sum  which  had 
accrned  before  her  death,  survives  her. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  {{  689,  697-700, 
733,  736;   Dec.  Dig.  |  247.*] 

8.  DiVOBCB  (I  231*) — ^HlOHT  TO  AUHONT — NaTXVBK  OT  RiOHT. 

The  right  to  alimony  is  merely  a  personal  rl^t  arising  ont  of  the  do- 
mestic relations,  and  is  not  a  property  right 

[Ed.  Note. — For  other  cases,  see  Divorce,  CJent  Dig.  If  658-661,  664; 
Dea  Dig.  {  231.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  for  divorce  by  Marian  M.  Faversham  against  William  Faver- 
sham.  From  an  order  entered  after  decree  of  divorce,  substituting 
the  executors  >of  Marian  M.  Faversham,  deceased,  as  party  plaintiff, 
defendant  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

John  Ewen,  of  New  York  City,  for  appellant 
Bartholomew  B.  Coyne,  of  New  York  City,  for  respondent 

SCOTT,  T.  The  action  is  one  for  a  divorce.  Judgment  was  entered 
therein  on  March  24,  1902,  awarding  a  divorce  to  plaintiff,  and  re- 
quiring defendant  to  pay  alimony  at  uie  rate  of  $3,200  per  annum. 

'Tot  oUier  csmi  ne  same  topic  A  S  ncmbxb  tn  Dw>.  A  Am.  Dies.  1907  to  d»t«,  *  Rcp'r  Indexas 
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[1]  Plaintiff  died  on  April  6,  1911,  at  which  time  some  amount  of 
alimony  remained  unpaid.  Respondent,  having  been  appointed  and 
qualified  as  her  executor,  now  seeks  to  be  substituted  as  plaintiff  in 
place  and  stead  of  the  deceased  plaintiff,  his  avowed  purpose  being-  to 
«nter  a  judgment  for  said  unpaid  alimony,  under  the  authority  of 
Thayer  v.  Thayer,  145  App.  Div.  268,  129  N.  Y.  Supp.  1035.  The 
authority  for  substituting  a  new  party  in  place  of  one  who  has  died 
is  found  in  section  757  of  the  Code  of  Civil  Procedure,  which  reaids 
as  follows: 

"Sec.  757.  Wben  Sole  Party  Dies  and  Action  SnrvlTes.  In  case  of  the 
death  of  a  sole  plalntUT  or  a  sole  defendant,  if  the  cause  of  action  surriTes  or 
■continues,  tbe  court  must,  upon  a  motion,  allow  or  compel  the  action  to  be  oon- 
tinned,  by  or  against  bis  representatire  or  successor  in  interest" 

Passing,  without  discussing  the  question  whether  the  foregoing  sec- 
tion applies  to  an  action  which  has  gone  to  final  judgment  leaving 
nothing  to  be  done  except  to  enforce  it  (sections  763,  1376,  Code  Civ. 
Proc.),  an  action  for  divorce  is  pre-eminently  one  of  a  personal  nature 
which,  in  the  absence  of  statutory  provision,  abates  with  the  death  of 
either  party  to  it  (Matter  of  Crandall,  196  N.  Y.  127-130,  89  N.  E. 
578,  134  Am.  St.  Rep.  830,  17  Ann.  Cas.  874).  Therefore  section  763 
of  the  Code  of  Civil  Procedure  has  no  application  to  such  an  action. 
Matter  of  Crandall,  supra;  Robinson  v.  Covers,  65  Hun,  562,  20  N. 
Y.  Supp.  571,  affirmed  on  this  point  138  N.  Y.  425,  34  N.  E.  209. 

[2]  But  even  if  it  were  allowable  to  grant  respondent's  application 
for  substitution,  it  would  avail  him  nothing,  because  the  original  plain- 
tiff's claim  for  alimony  died  with  her,  and  no  right  to  enforce  the  pay- 
ment, even  of  alimony  which  had  accrued  before  her  death,  survived 
her.  It  is  true  that  this  court  in  Thayer  v.  Thayer,  supra,  spoke  of 
alimony  as  "in  the  nature  of  a  judgment  debt,"  but  those  words  were 
used  with  reference  to  the  particular  case  then  before  the  court,  which 
was  that  of  a  living  divorced  wife  against  a  living  defendant.  The 
question  of  the  nature  of  alimony  was  not  then  before  the  court  West 
V.  Washburn,  153  App.  Div.  460,  138  N.  Y.  Supp.  230. 

[3]  It  is  well  settled  that  alimony,  although  its  payment  be  enjoin- 
ed by  a  decree  of  divorce — 

-"is  not  strictly  a  debt  due  to  tbe  wife,  but  rather  a  general  duty  of  support, 
made  specific  and  measured  by  tbe  court"  Romaine  r.  Cbauncey,  129  N.  Y. 
569,  29  N.  E.  826,  14  L.  R.  A.  712,  26  Am.  St  Bep.  644. 

"It  is  an  admeasurement  by  the  court  of  tbe  marital  obligation  of  support, 
wtaidi  obligation  Is  made  spedflc,  and  the  allowance  becomes  a  debt  only  in 
the  sense  that  the  general  duty  over  which  the  husband  previously  had  dis- 
cretionary control  has  been  changed  into  a  specific  duty."  Malsner  t.  Maisner. 
«2  App.  Div.  288,  70  N.  Y.  Supp.  1107. 

Hence,  although  the  decree  allows  alimony  to  the  wife  "so  long  as 
she  shall  live,"  the  obligation  to  pay  ceases  on  the  death  of  the  hus- 
band, and  any  lien  given  by  him  to  secure  the  payment  of  the  alimony 
terminates  at  the  same  time.  Wilson  v.  Hinman,  182  N.  Y.  408,  75 
N.  E.  236,  2  L.  R.  A.  (N.  S.)  232,  108  Am.  St.  Rep.  820;  Johns  v. 
Johns,  44  App.  Div.  533,  60  N.  Y.  Supp.  865,  affirmed  on  opinion  be- 
low 166  N.  Y.  613,  59  N.  E.  1124.  For  the  same  reason  the  right  to 
receive  alunony  cannot  be  reached  by  creditors  of  the  wife,  except 
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possibly  upon  a  claim  for  furnishing  necessaries  which  it  was  the  duty 
of  the  husband  to  supply,  which  is  not  the  case  here.  Romaine  v. 
Chauncey,  129  N.  Y.  566.  29  N.  E.  826,  14  L.  R.  A.  712,  26  Am.  St. 
Rep.  544;  Andrews  v.  Whitney,  82  Hun,  117,  31  N.  Y.  Supp.  164; 
West  V.  Washburn,  153  App.  Div.  460,  138  N.  Y.  Supp.  230.  A  judg- 
ment for  alimony,  whether  payable  in  future  installments  or  in  a  liq- 
uidated sum,  is  hot  discharged  in  bankruptcy.  Audubon  v.  Shufeldt, 
181  U.  S.  575,  21  Sup.  Ct.  735,  45  L.  Ed.  1009;  Wetmore  v.  Markoe, 
196  U.  S.  68, 25  Sup.  Ct.  172,  49  L.  Ed.  390,  2  Ann.  Cas.  265 ;  Matter 
of  Williams,  208  N.  Y.  32,  101  N.  E.  853,  46  L.  R.  A.  (N.  S.)  719. 
Nor  can  the  husband  set  off  against  his  obligation  to  pay  alimony  a 
valid  debt  due  to  him  from  his  wife  (Locke  v.  Locke,  71  Hun,  363,  24 
N.  Y.  Supp.  1129),  and,  finally,  a  wife's  claim  for  alimony  is  so  far 
personal  that  it  cannot  be  assigned  (Matter  of  BoUes,  78  App.  Div. 
180,  79  N.  Y.  Supp.  530;  Matter  of  Brackett,  114  App.  Div.  257,  99 
N.  Y.  Supp.  802).  A  decree  for  alimony  therefore  does  not  create, 
but  rather  defines  and  makes  specific,  the  husband's  original  obligation, 
which  continues  notwithstanduig  the  divorce.  It  does  not  therefore 
create  a  debt  in  the  ordinary  sense  of  the  word.  It  measures  and 
makes  specific  and  certain  his  obligation,  but  it  does  not  change  the 
character  of  that  obligation,  which  is  purely  personal,  and  solely  for 
the  support  and  maintenance  of  the  wife.  In  its  very  nature,  there- 
fore, it  is  unassignable,  and  upon  the  death  of  the  wife,  when  the  ob- 
ligation of  support  and  maintenance  ceases,  the  obligation  of  payment 
l^ewise  ceases,  and  it  makes  no  difference  whether  alimony  has  ac- 
crued at  the  time  of  death  or  not,  for,  the  right  to  receive  alimony  be- 
ing unassignable,  it  is  unsurvivable.  A  familiar  test  as  to  whether  a 
claim  or  a  cause  of  action  survives  the  death  of  the  person  in  whose 
favor  it  existed  is  to  ascertain  whether  or  not  it  was  in  its  nature  as- 
signable by  such  person  during  lifetime. 

"The  asslgnabiUty  and  Barrlvablllty  of  things  In  action  have  freqaottiy  been 
held  to  be  convertible  tenns,  and  perbaps  furalsb  as  clear  and  Irtelllgtble  a 
role  to  determine  what  injuries  to  proi>erty  rights  or  interests  are  meant  by 
the  statute,  as  it  Is  possible  to  lay  down  [citing  cases].  The  rights  of  prop- 
erty only  whldi  are  in  their  nature  assignable  and  capable  of  enjoyment  by 
an  assignee  are  those  referred  to  in  the  statute.  Such  rights  as  arise  out  of 
domestic  relations  clearly  do  not  possess  the  attributes  of  property,  and  are 
not  assignable  by  the  possessor."  Hegerlch  t.  Eeddie,  99  N.  Y.  266,  1  N.  E. 
702,  52  Am.  Bep.  25. 

The  right  to  receive  alimony,  as  it  is  understood  in  this  state,  is 
clearly  a  personal  right,  arising  out  of  the  domestic  relations,  and  is 
not  a  property  right.  This  peculiar  nature  of  the  obligation  to  pay 
alimony  under  a  decree  of  divorce  awarding  alimony  has  been  re- 
peatedly recognized  by  the  Supreme  Court  of  the  United  States  in  the 
cases  above  cited.    In  Wetmore  v.  Markoe,  supra,  that  court  said : 

"The  precise  aaestlon  therefore  is,  Is  such  a  Judgment  as  the  one  here  un- 
der condderation  a  debt  within  the  meaning  of  the  act?  The  mere  fact  that 
a  Judgment  has  been  rendered  does  not  prevent  the  court  from  looking  into 
the  proceedings  with  a  view  of  determining  the  nature  of  the  liability  which 
has  been  reduced  to  Judgment  •  •  •  We  think  the  reasoning  of  the  Audu- 
bon Case  recognizes  the  doctrine  that  a  decree,  awarding  alimony  to  the 
wife  or  children,  or  both,  is  not  a  debt  which  has  be»i>  put  in  the  form  at  a 
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judgment,  tmt  is  ratber  a  legal  meaDs  of  enforcing  tbe  obligation  of  tbe  bus- 
band  and  father  to  support  and  maintain  his  wife  and  children.  He  owes 
this  duty,  not  because  of  any  contractual  obligation,  or  as  a  debt  due  from 
bim  to  the  wife,  but  because  of  tbe  iwllcy  of  tbe  law  which  Imposes  tbe  ob- 
ligation upon  the  husband." 

It  is  true  that  the  estate  of  a  deceased  husband  may  be  held,  at  the 
suit  of  his  wife,  for  alimony  which  had  accrued  prior  to  his  death 
(Matter  of  Williams,  supra),  but  this  is  because  the  necessity  for  her 
support  and  maintenance  continued  down  to  the  time  of  his  death,  as 
did  his  marital  obligation  to  furnish  support  and  maintenance.  That, 
however,  is  the  very  opposite  of  the  case  now  under  consideration. 

We  are  aware  that  it  has  been  held  in  Indiana  and  Illinois  that  the 
right  to  collect  accrued  alimony  from  a  husband  survives  the  death  of 
the  wife,  and  passes  to  her  legal  representatives  (Miller  v.  Clark,  23 
Ind.  370 ;  Dinet  v.  Eigenmann,  80  111.  274),  but  in  both  of  these  cases 
the  courts  took  a  different  view  of  the  nature  of  alimony  from  that 
which  is  entertained  in  this  jurisdiction.  As  was  said  in  the  Illinois 
case,  "The  legal  liability  of  the  husband  for  alimony  was  in  the  nature 
of  an  obligation  or  duty  to  a  stranger,"  which  is  a  view  precisely  op- 
posite to  that  which  obtains  in  this  state. 

The  order  appealed  from  must  theirefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs. 

INGRAHAM,  P.  T.,  and  McLAUGHLIN  and  CLARKE,  JJ.,  con- 
cur.   IvAUGHLIN,  J.,  concurs  in  result. 


(161  App.  DlT.  230) 

SOMEBS  T.  HARRIS. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  13,  1914.) 

1.  Pabtmkbship  (I  327*) — DissoLimon — Acoodntinq — Goon  Wrtx, — PutADiire 

AND  Pboof. 

In  proceedings  for  the  dissolution  of  a  partnership,  plaintiff  alleged  that 
the  assets,  exclusive  of  such  sums  as  might  be  found  due  from  defendant, 
were  of  tbe  value  of  about  1274,257.56,  and  consisted  of  "securities,  cash 
in  bank,  bills  receivable,  and  office  furniture";  that  the  llabilitiM,  ex- 
clusive of  any  liabilities  which  might  be  found  due  from  the  firm  to  plain- 
tiff, amounted  to  about  $58,223.40,  etc.  The  complaint  prayed  tbat  the 
partnership  be  dissolved,  tbat  a  receiver  be  appointed,  with  power  to  dis- 
pose of  the  same  and  collect  the  debts  for  the  benefit  of  the  parties,  and 
that  an  accounting  be  bad  and  tbe  proceeds  of  tbe  assets  divided  after 
payment  of  debts,  etc.  The  answer  denied  defendant's  knowledge  of  tbe 
value  of  tbe  assets  or  the  extent  of  tbe  liabilities,  and  Joined  in  asking 
that  the  firm  be  dissolved,  and  tbat  an  accounting  be  bad  and  the  assets 
divided.  Beld,  tbat  the  pleadings  did  not  present  an  issue  as  to  plaln- 
tifTs  right  to  recover  from  defendant  the  alleged  good  will  of  tbe  business 
on  tbe  theory  that,  after  tbe  dissolution  of  the  firm,  defendant  had  ap- 
propriated such  good  will  by  taking  over  the  New  York  office  and  or- 
ganizing a  corporation  to  operate  it. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  {{  769-778; 
Dec.  Dig.  {  327.»] 

2.  Pabtnkbship  (I  310*) — Dissolution — Acoountino — Goon  Wnx. 

Plaintiff  and  defendant  for  many  years  prior  to  January  1,  1911,  hatf 
operated  a  large  and  successful  wholesale  coal  business  as  a  firm  under 

*For  other  cum  ■••  urn*  topic  ft  {  nuubbb  In  Dec.  ft  Am.  Dig*.  1907  to  date,  ft  Rep'r  Index** 
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tbe  name  of  H.  &  Co.,  with  main  office  in  Albany,  where  the  records  were 
kept,  and  branch  offices  In  New  York  and  Pittsburg.  Plaintiff  bad,  for 
several  years  prior  to  dissolntion  of  the  firm,  exclnsive  charge  of  the  Al- 
bany office,  was  advertised  on  the  firm's  stationery  as  a  member  of  the 
firm,  and  was  in  close  touch  with  Its  customers.  On  dissolution  plaintiff 
retained  the  Albany  office  and  the  business  connected  therewith,  the  Pitts- 
burg office  was  discontinued,  and  defendant  organized  a  corporation  com- 
posed of  himself  and  his  sons  under  tbe  name  of  H.  &  Co.  to  operate  tbe 
Kew  York  office.  Held,  that  such  facta  did  not  warrant  a  finding  that 
defendant  had  thereby  appropriated  any  part  of  the  good  will  of  the  old 
firm  so  as  to  render  him  liable  to  accoont  therefor  to  the  firm's  receiver  in 
dissolntion. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  {  712;    Dec. 
Dig.  f  310.»] 

Appeal  from  Trial  and  Special  Term,  Washington  County. 

Action  by  Henry  W.  Somers  against  George  D.  Harris.  From  a 
judgment  in  partnership  dissolution  proceedings,  directing  defendant 
to  pay  to  the  receiver  of  the  firm  $54,201.85  as  the  value  of  the  good 
will  of  the  partnership,  and  from  an  order  granting  plaintiff  an  extra 
allowance  of  costs,  defendant  appeals.  Reversed  and  new  trial 
granted. 

Argued  before  SMITH.  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Louis  H.  Rowe,  of  New  York  City  (Charles  F.  Brown  and  Grant 
C  Fox,  both  of  New  York  City,  of  counsel),  for  appellant. 
Edgar  T,  Brackett,  of  Saratoga  Springs,  for  respondent 

WOODWARD,  J.  [1]  The  complaint  in  this  action  alleges:  That 
the  plaintiff  and  defendant  entered  into  a  copartnership  in  the  year 
1887,  under  the  firm  name  and  style  of  "Geo.  D.  Harris  &  Co.,"  for 
the  purpose  of  engaging  in  the  business  of  buying  and  selling  coal, 
under  an  agreement  which  provided  that  the  partners  should  co-op- 
erate in  carrying  on  the  business,  and  should  divide  the  net  profits  upon 
the  basis  of  four-ninths  to  the  plaintiff  and  five-ninths  to  the  defend- 
ant, and  that  upon  a  dissolution  of  the  said  partnership,  after  the  pay- 
ment of  liabilities,  the  assets  should  be  divided  between  them  upon 
the  same  basis.  That  the  plaintiff  and  defendant  continued  this  ar- 
rangement until  about  the  1st  day  of  January,  1903,  when  the  defend- 
ant, over  the  protest  of  the  plaintiff,  ceased  to  co-operate  in  the  man- 
agement of  the  business,  and  he — 

"did  not  thereafter  materially  assist  in  the  conduct  thereof.  That  the  plain- 
tiff continued  to  manage  and  conduct  said  business  until  on  or  about  the  1st 
day  of  January,  1911,  when,  by  the  agreement  of  the  parties,  the  said  part- 
nerstiip  was  terminated.  That  at  the  time  of  the  termination  of  tbe  part- 
nership, as  above  stated,  the  assets  of  the  partnership,  exclusive  of  such  sums 
as  may  be  found  due  it  from  the  defendant,  were  of  the  value  of  about  |274,- 
257.56,  and  consisted  of  securities,  cash  in  bank,  bills  receivable,  and  office 
fumitore.  That  at  that  time  the  partnership  liabilities,  exclusive  of  any  lia- 
biUttefl  which  may  be  found  due  from  it  to  the  plaintiff,  amounted  to  about 
tbe  sum  of  968,223.40;  that  since  tbe  termination  of  tbe  partnership  as  above 
stated,  and  prior  to  the  commencement  of  this  action,  all  the  liabilities  of  said 
partnership,  except  snch  as  may  be  found  due  from  it  to  the  plaintiff,  have 
been  paid,  tbe  defendant  has  received  assets  of  said  partnership  of  the  value 

*For  oUmt  c«m«  see  Mme  topic  A  }  humbeb  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rap'r  IndexM 
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of  $98,612.18,  and  the  plaintiff  has  received  assets  of  said  partnership  of  tbe^ 
value  of  $50,368.13.  That  there  remain  undistributed,  besides  such  sums  a» 
may  be  found  due  It  from  the  defendant,  assets  of  said  partnership  of  tbe 
value  of  about  $31,000,  consisting  of  about  $26,000  cash  in  bank,  and  office  fur- 
niture, and  accounts  receivable  of  the  value  of  about  $5,000,  and  an  account- 
ing is  necessary  to  state  and  settle  the  affairs  of  said  partnership,  and  to  as- 
certain accurately  the  interests  of  the  parties.  That  the  plalntifTs  Interest  in 
the  remaining  assets  of  said  partnership  is  of  the  value  of  more  than  $25,000, 
and  the  defendant's  interest  in  the  remaining  assets  of  said  partnership  is 
of  the  value  of  less  than  $6,000." 

The  relief  demanded,  so  far  as  it  has  any  bearing  upon  the  questions 
here  involved,  was  that  the — 

"partnership  be  adjudged  dissolved;  that  a  receiver  of  the  property  of  said 
partnership  be  appointed,  with  power  to  dispose  of  the  same,  and  to  collect 
all  debts  for  the  benefit  of  all  parties  entitled  thereto ;  that  an  accounting  be 
had  of  the  partnership  affairs;  that  the  proceeds  of  the  partnership  assets 
be  divided,  after  the  payment  of  all  just  debts  of  said  partnership,  and  tbe- 
costs  of  tiiis  action  and  of  such  receivership,  between  the  parties  hereto,  ac- 
cording to  their  respective  rights." 

The  answer  substantially  admits  the  allegations  in  reference  to  the 
organization  of  the  partnership,  though  putting  it  in  the  form  of  a 
denial ;  denies  that  the  defendant  ceased  to  co-operate  in  the  conduct 
of  the  business  between  the  years  1903  and  1911,  and  admits  that  the 
partnership  was  continued  down  to  about  the  1st  day  of  January, 
1911,  "at  which  time  said  partnership  was  terminated  by  agreement 
between  the  parties";  denies  that  he  has  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  value  of  the  assets,  or  the  extent 
of  the  liabilities  of  the  firm  at  the  time  of  the  dissolution;  denies 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  amount 
of  the  assets  which  the  defendant  or  the  plaintiff  has  received  since 
the  dissolution  of  the  partnership,  but  admits  that  both  have  received 
some  portion  of  the  assets ;  and  denies  in  a  like  manner  knowledge  of 
the  amount  of  the  assets  due  to  the  plaintiff  or  to  the  defendant  The 
defendant  then  joins  in  asking  that  the  partnership  be  adjudged  dissolv- 
ed, that  an  accounting  be  had  of  the  partnership  affairs,  and  that  the 
proceeds  of  the  partnership  assets  be  divided  in  the  manner  asked  for 
by  the  plaintiff. 

Where  is  the  justification,  under  these  pleadings,  for  finding  that 
the  defendant  owes  to  the  receiver  of  this  copartnership  the  sum  of 
$54,201.85  for  the  alleged  good  will  of  such  partnership?  The  prin- 
ciple still  remains  that  the  judgment  to  be  rendered  by  any  court  must 
be  secundum  allegata  et  probata;  and  this  rule  cannot  be  departed 
from  without  inextricable  confusion  and  uncertainty  and  mischief  in 
the  administration  of  justice.  Parties  go  to  court  to  try  the  issues 
made  by  the  pleadings,  and  courts  have  no  right  impromptu  to  make 
new  issues  for  them,  on  the  trial,  to  their  surprise  or  prejudice,  or 
found  judgments  on  grounds  not  put  in  issue  and  distinctly  and  fairly 
litigated.  Wright  v.  Delafield,  25  N.  Y.  266,  270.  The  complaint  al- 
leges that,  at  the  time  of  the  termination  of  the  partnership  on  the  1st 
day  of  January,  1911,  "the  assets  of  the  partnership,  exclusive  of  such 
sums  as  may  be  found  due  it  from  the  defendant,  were  of  the  value  of 
about  $274,257.56,  and  consisted  of  securities,  cash  in  bank,  bills  re- 
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ceivable  and  office  furniture,"  and  the  express  mention  of  these  items 
excludes  the  idea  that  the  assets  consisted  of  anything  other  or  differ- 
ent from  those  mentioned,  under  the  well-known  maxim  of  "Expressio 
unius  est  exclusio  alterius"  (Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y. 
54,  57,  57  N.  E.  168,  79  Am.  St.  Rep.  565),  or  that  they  were  substan- 
tially in  excess  of  the  amount  named.  Certainly  up  to  the  time  of  the 
dissolution  of  the  partnership  the  defendant  had  taken  no  part  of  the 
good  will.  It  is  true  that  he  had  organized  a  corporation  on  the  22d 
day  of  December,  1910,  for  the  purpose  of  dealing  in  coal,  but  the  un- 
disputed evidence  is  that  this  corporation  did  not  commence  doing 
business  until  the  1st  day  of  January,  1911,  at  which  time  the  plaintiff 
alleges,  and  the  defendant  admits,  that  "by  the  agreement  of  the  par- 
ties the  said  partnership  was  terminated."  It  follows,  therefore,-  that 
the  clause  of  the  complaint  which  declares  the  assets  "exclusive  of  such 
sums  as  may  be  found  due  it  from  the  defendant"  cannot  be  construed 
as  an  allegation  that  there  was  anything  due  from  him  as  for  good 
will  on  the  1st  day  of  January,  1911,  for  at  that  time,  whatever  of  as- 
sets there  were  were  in  the  custody  and  control  of  the  partnership,  the 
defendant  had  taken  none  of  them  away,  nor  had  he  appropriated  any 
element  of  good  will.  The  only  fair  and  honest  construction  of  the 
complaint  is  that  it  alleges  that  the  assets  of  the  partnership  at  the 
time  of  dissolution  were  "of  the  value  of  about  $274,257.56,  and  con- 
sisted of  securities,  cash  in  bank,  bills  receivable  and  office  furniture," 
and  such  other  amounts  as  the  defendant  might  be  found  to  be  owing 
the  partnership  upon  an  accounting  not  for  good  will,  but  for  any 
sums  which  he  might  have  withdrawn,  and  which  were  not  included  in 
the  account.  Indeed,  it  practically  appears  from  the  record  that  the 
plaintiff  did  not  contemplate  that  his  action  involved  any  question  of 
good  will,  for  tiie  learned  trial  court,  in  its  findings  of  fact,  finds  that 
"the  plaintiff  did  not  know  that  he  had  any  rights  with  respect  to  the 
good  will  of  the  partnership  of  Geo.  D.  Harris  &  Co.  until  in  or  about 
the  montii  of  January,  1913,"  and  the  complaint  is  verified  on  the  7th 
day  of  January,  1913,  and  makes  no  mention  of  the  alleged  good  will^ 
or  of  its  constituting  any  part  of  the  assets  of  the  partnership,  and 
the  defendant,  testifying  upon  the  trial  of  the  action  on  the  20th  day 
of  March,  1913,  being  asked  when  he  first  heard  of  the  (question  of 
good  will  being  raised,  replied:  "Very  recently.  I  think  it  was  day 
before  yesterday,  in  fact." 

Clearly  the  defendant  in  this  action  was  not  called  upon  t»  account 
for  anything  more  than  the  assets  of  the  partnership  at  the  date  of 
dissolution.  Whatever  the  partnership  owned  at  that  time  constituted 
the  assets,  and  the  plaintiff  elected  to  say  in  his  verified  complaint  that 
those  assets,  "exclusive  of  such  sums  as  may  be  found  due  it  from 
the  defendant,"  were  of  the  value  of  about  $274,257.56,  and  consisted 
of  securities,  cash  in  bank,  bills  receivable,  and  office  furniture ;  and^ 
without  any  amendment  of  the  pleadings,  so  far  as  we  can  discover,. 
he  has  a  judgment  against  the  defendant  for  the  sum  of  $54,201.85,  be- 
sides several  items  of  costs  and  extra  allowances,  and  this  principal 
item  is  made  up  of  an  alleged  asset  which  was  not  even  hinted  at  in 
the  complaint,  and  which  is  arrived  at  by  finding  the  dleged  annual 
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profits  of  the  copartnership  for  the  last  five  years  of  its  existence  at 
$10,840.37,  and  then  multiplying  this  by  five.  In  other  words,  the 
learned  court  finds,  entirely  outside  of  the  pleadings,  that  the  good 
will  of  this  partnership,  which  was  unknown  to  the  plaintiff  from 
the  1st  day  of  January,  1911  (although  at  about  that  time  he  consulted 
counsel  in  reference  to  the  dissolution  of  the  same),  down  to  the  month 
of  January,  1913,  is  worth  the  average  annual  profits  of  the  business 
for  a  period  of  five  years.  Of  course,  if  the  plaintiff  were  an  infant, 
a  court  of  equity  might  owe  an  obligation  to  inform  him  of  his  rights, 
but  we  are  at  a  loss  to  understand  how  it  can  be  held  that  a  mature 
business  man,  at  the  close  of  a  partnership  extending  from  1887  to 
1911,  can  come  into  a  court  of  equity,  after  two  years  of  acquiescence, 
and  procure  an  accounting  for  assets  which  he  never  claimed  to  have 
an  interest  in  until  after  his  complaint  was  served  and  issues  were 
joined.  It  is  entirely  evident  that  the  defendant  had  no  intimation 
from  the  complaint  that  he  was  sought  to  be  charged  with  the  allied 
value  of  any  good  will  of  the  partnership ;  the  language  did  not  sug- 
gest it,  and  the  defendant's  answer,  asking  the  identical  relief  sought 
by  the  plaintiff,  aside  from  the  appointment  of  a  receiver,  indicates 
clearly  that  no  such  issue  was  understood  to  be  tendered ;  it  involved, 
under  any  fair  reading,  a  demand  for  an  accounting  of  the  assets  of 
the  copartnership,  consisting  "of  securities,  cash  in  bank,  bills  receiv- 
able and  office  furniture,"  and  the  court,  after  counsel  have  rummaged 
the  past,  has  gathered  up  an  entirely  new  asset,  and  has  charged  the 
defendant  with  having  confiscated  that  to  his  own  purposes,  thus  im- 
promptu making  new  issues  to  the  surprise  and  prejudice  of  the  de- 
fendant. Modern  thought  has  gone  far  in  the  direction  of  paternalism, 
but  the  courts  have,  as  a  rule,  been  content  to  let  full-grown  and  ex- 
perienced business  men  make  their  own  business  arrangements  and 
abide  by  them. 

[2]  But,  assuming  that  the  pleadings  might  be  deemed  to  have  been 
amended  to  copform  to  the  proofs  in  support  of  the  judgment,  is  there 
anything  in  the  evidence  fairly  tending  to  support  the  judgment?  Put- 
ting aside  as  entirely  technical  the  fact  that  the  alleged  good  wrill  was 
taken,  if  at  all,  by  the  corporation  known  as  "Geo.  D.  Harris  &  Co." 
rather  than  by  the  defendant,  and  not  until  after  the  copartnership  of 
"Geo.  D.  Harris  &  Co."  had  been  dissolved,  we  will  consider  the  evi- 
dence in  the  light  of  the  complaint,  and  discover,  if  we  may,  if  there 
was  in  f )ct  any  survival  of  this  so-called  good  will  for  which  the  de- 
fendant may  be  properly  charged  upon  an  accounting  of  the  copart- 
nership of  Geo.  D.  Harris  &  Co.  It  will  be  conceded  that  the  firm 
of  Geo.  D.  Harris  &  Co.  had  established  a  good  reputation  in  the 
wholesale  coal  trade,  and  it  will  be  assumed  that  this  good  reputation 
had  a  certain  good-will  value  to  the  firm  as  a  going  concern,  and  which 
it  would  have  been  the  duty  of  a  surviving  partner  to  account  for  had 
one  of  them  died  during  the  continuance  of  the  partnership.  The  firm 
had  offices  at  Albany,  at  Pittsburg,  and  New  York,  and  it  had  traveling 
salesmen  on  the  road,  and  it  solicited  business  by  telegraph,  telephone, 
and  mail,  and,  while  it  is  in  evidence  that  few  of  the  customers  visited 
the  Albany  office,  and  that  a  considerable  number  did  call  at  the  New 
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York  office,  there  is  not  a  particle  of  evidence  that  the  customers  call- 
ing at  the  New  York  office  added  materially  to  the  volume  of  the  busi- 
ness, and  it  was  probably  due  to  the  fact  that  more  wholesale  coal  deal- 
ers throughout  the  country  drop  into  New  York  than  do  into  Albany, 
and  that  they  would  very  naturally  call  at  the  office  of  the  company 
with  which  they  were  doing  business,  though  they  might  not  have  any 
immediate  business  to  transact,  which  accounts  for  this  fact  appearing 
in  the  record.  Indeed,  it  is  conceded  that  the  fact  of  the  location  o! 
the  company's  office  in  the  city  of  New  York,  at  a  particular  location, 
is  not,  in  view  of  the  character  of  the  business  being  carried  on,  and 
which  did  not  require  the  display  of  goods,  of  any  great  importance, 
and  the  evidence  wholly  fails  to  disclose  either  that  the  New  York 
office  commanded  a  profitable  share  of  the  company's  business,  or  that 
the  Albany  office  did  not  have  all  of  the  names  of  the  customers,  and 
all  of  the  facilities  for  doing  business  which  were  available  to  the  New 
York  office.  In  fact  it  is  in  evidence  that  the  Albany  office  was  the 
record  office,  and  that  it  had  been  in  operation  for  a  period  of  five 
years  before  the  New  York  office  was  opened,  and  this  office  had  all 
the  time  been  in  the  direct  charge  of  the  plaintiflf,  so  that  he  had  the 
key  to  the  businesss,  as  it  were;  and,  while  he  testified  that  there 
was  no  such  person  as  Henry  W.  Somers  known  in  the  coal  trade,  and 
the  learned  trial  court  has  found  as  facts  that  "the  plaintiff,  when  he 
commenced  business  as  Henry  W.  Somers,  was  without  credit  in  the 
coal  trade,"  and  that  "no  such  person  as  Henry  W.  Somers  was  known 
in  the  coal  trade,"  we  are  of  the  opinion  that  the  plaintiff's  pleadings 
and  evidence  da  not  warrant  any  such  conclusions. 

The  plaintiff  alleges  in  his  complaint  that  "on  or  about  the  1st  day  of 
January,  1903,"  the  defendant  "over  the  protest  of  the  plaintiff,  ceased 
to  co-operate  in  the  management  of  the  business,  and  he  did  not  there- 
after materially  assist  in  the  conduct  thereof ;  that  the  plaintiff  con- 
tinued to  manage  and  conduct  said  business  until  on  or  about  the  1st 
day  of  January,  1911,  when  by  the  agreement  of  the  parties  the  said 
partnership  was  terminated."  The  plaintiff  admitted  on  his  direct  ex- 
amination that  his  name  appeared  upon  the  corner  of  the  stationery  as 
one  of  the  members  of  the  firm  of  Geo.  D.  Harris  &  Co.,  and  such 
name  appears  upon  the  printed  letter  heads  submitted  to  the  court ;  he 
claims  to  have  had  the  management  and  conduct  of  the  business  from 
1903  to  1911;  that  he  was  in  charge  both  of  the  New  York  and  the 
Albany  offices  a  greater  part  of  the  time  after  the  defendant  took  up  his 
residence  in  New  York  in  1900,  and  for  this  man  to  say  that  he  was 
unknown  in  the  coal  trade,  that  he  was  without  credit  in  the  coal 
trade,  after  all  these  years  of  active  management  of  a  business  which 
had  established  the  high  reputation  which  is  claimed  for  Geo.  D.  Har- 
ris &  Co.  is  absurd.  Geo.  D.  Harris  &  Co.  held  out  to  the  world  as 
the  members  of  that  firm  Geo.  D.  Harris  and  H.  W.  Somers ; '  these 
were  the  names  appearing  at  the  opposite  comers  of  the  stationery 
directly  over  the  firm  name.  No  other  names  appeared,  and  the  only 
intelligent  understanding  of  the  stationery  used  is  that  these  two  men 
constituted  the  firm  of  Geo.  D.  Harris  &  Co.,  and  the  clearly  identi- 
fied "Co."  of  the  partnership  cannot  be  heard  to  say  that  he  had  no 
146N.Y.S.— 37 
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standing  in  fhe  coal  business,  except  in  the  most  highly  technical  sense. 
He  had  for  years  been  coming  into  direct  personal  contact  with  the 
trade.  Taking  his  own  version  for  it,  he  was  much  closer  to  the 
developing  business  of  the  firm  than  his  partner;  he  was  the  man 
whb  manned  and  conducted  the  business  from  1903  to  1911.  His 
stationery  was  announcing  to  every  one  of  his  customers  that  he  was 
a  member  of  the  firm  which  was  doing  business  on  sound  principles, 
meeting  its  obligations  and  fulfilling  its  contracts,  and  it  may  be  as- 
sumed that  those  custcmiers  who  came  to  the  office  knew  Mr.  Somers 
personally,  and  that  th^  understood  that  he  was  the  active  manager 
of  this  prosperous  business;  and,  while  it  is  true  that  the  transac- 
tions were  in  the  name  of  the  firm  of  Geo.  D.  Harris  &  Co.,  and  this 
firm  technically  had  the  high  credit  given  it  by  the  commercial  agencies, 
it  cannot  be  said  with  any  fair  degree  of  intelligence  that  the  active 
partner  in  a  firm  of  this  character  is  unknown  or  without  credit  in  the 
business  in  which  he  is  engaged,  after  long  years  of  actual  contact 
with  the  people  with  whom  he  trades,  during  all  of  which  time  he  is 
held  out  prominently  as  a  partner.  Geo.  D.  Harris  might  just  as  well 
say  that  he  had  no  standing  or  credit  with  the  coal  trade,  for  it  was 
not  Geo.  D.  Harris  but  Geo.  D.  Harris  &  Co.  who  had  the  technical 
standing,  but  if  Mr.  Harris  should  attempt  to  deny  that  he  had  stand- 
ing and  credit  with  the  people  with  whom  his  firm  has  been  doing  busi- 
ness for  the  past  20  years,  more  or  less,  he  would  hardly  be  credited 
with  sincerity. 

It  is  evident  that  just  prior  to  the  1st  of  January,  1911,  the  plaintiflF 
was  in  much  closer  touch  with  the  business  of  the  firm  than  Mr.  Har- 
ris. He  knew  that  he  was  better  acquainted  with  the  business  and  with 
the  trade  than  Mr.  Harris ;  he  testifies  that  as  far  back  as  November, 
1910,  he  had  his  first  conversation  with  Mr.  Harris  about  dissolving 
the  partnership;   that: 

"I  went  to  Mr.  Harris  and  told  Mm  that  the  condition  of  affairs  as  they 
oad  been  could  not  exist  any  longer,  bo  far  as  I  was  concerned;  that  they 
mast  pay  me  a  salary,  inasmuch  as  I  was  devoting  my  entire  time  to  the  af- 
fairs of  the  company,  and  had  been  for  years,  while  Mr.  Harris  was  not  doing 
80 ;  that  they  must  pay  me  a  salary.  Mr.  Harris  said,  'I  would  have  to  con- 
sider that  I  was  no  good;  that  my  services  were  worth  nothing  to  the  firm.' 
He  asked  me  if  I  didn't  think  bis  services  were  worth  as  much  as  mine,  and 
I  said  'No.'" 

And  soon  after  this  the  plaintiff  tells  us  that  the  notice  of  dissolution 
was  prepared  at  the  Albany  office  and  submitted  to  Mr.  Harris,  and 
by  him  approved,  and  this  is  the  notice  as  it  appears  in  the  record : 

"The  firm  of  Geo.  D.  Harris  &  Co.,  doing  a  wholesale  coal  business  in  the 
Albany  Trust  Company  Building,  Albany  N.  Y.,  No.  1  Broadway,  New  York 
City,  and  Oliver  Building,  Pittsburg,  Pa.,  will  be  dissolved  by  mutual  con- 
sent on  January  1,  1911.  All  existing  contracts  will  be  completed  by  the  old 
firm  of  Geo.  D.  Harris  &  Co.  The  New  York  office  will  be  carried  on  by  Geo. 
D.  Harris  &  Company,  Incorporated,  and  the  Albany  office  by  Henry  W. 
Somers." 

Can  there  be  any  doubt  that  in  this  dissolution  by  mutual  consent 
the  parties,  with  a  full  understanding  of  all  the  facts,  made  their  own 
division  of  the  good  will  of  the  business ;  that  the  plaintiff,  of  his  own 
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choice,  took  the  Albany  office — ^the  record  office — ^with  which  he  had 
been  identified  from  the  first,  and  gave  to  Mr.  Harris  the  New  York 
office,  leaving  the  Pittsburg  office  to  be  discontinued?  Is  there  any 
doubt  that  Mr.  Somers  in  December,  1910,  in  formulating  this  notice 
and  in  bringing  about  the  dissolution,  believed  that  as  a  well-known 
and  active  partner  in  the  firm  of  Geo.  D.  Harris  &  Co.  he  would  be 
prepared  to  reap  all  of  the  benefits  to  which  he  was  entitled  ?  Did  he 
not,  upon  the  facts  as  they  then  appeared,  have  rather  the  best  of  the 
bargain  in  the  matter  of  good  will  ?  He  was  taking  over  the  older  and 
the  better  established  office,  the  office  containing  all  of  the  records  of 
the  firm  which  was  about  to  disappear  from  the  business  world,  and 
the  office  which  had  been  under  his  personal  charge  since  1895,  while 
he  was  leaving  to  Mr.  Harris  (or  rather  to  his  corporation)  the  New 
York  office  established  in  1900,  and  which  appears  to  have  been  little 
more  than  desk  room  at  No.  1  Broadway.  There  is  absolutely  no  evi- 
dence that  Mr.  Somers  lacked  anything  essential  to  the  carrying  on  of 
his  business ;  that  he  had  any  difficulty  in  getting  credit  or  in  holding 
onto  the  customers  which  he  had  come  to  know  through  his  connec- 
tion with  the  firm  of  Geo.  D.  Harris  &  Co.  From  all  that  appears  in 
the  evidence  he  may  have  had  all  of  the  customers  of  the  old  firm,  each 
of  whom  was  notified  of  the  dissolution  and  of  the  distribution  of  the 
good  will  of  the  firm,  showing  Mr.  Somers,  one  of  the  partners,  as 
continuing  the  Albany  office.  The  change  was  purely  voltmtary  on 
his  part;  he  appears  to  have  elected  to  discontinue  business  as  Geo. 
D.  Harris  &  Co.,  and  to  take  up  the  business  at  the  old  office  of  that 
company  in  his  own  name,  telling  each  of  his  old  customers  of  such 
change,  and  just  how  he  can  be  permitted,  in  a  court  of  equity,  to  now 
claim  against  the  defendant  because  a  corporation,  taking  on  the  name 
of  Geo.  D.  Harris  &  Co.,  and  giving  notice  in  its  stationery  that  it  is 
incorporated,  and  publishing  the  names  of  its  officers,  has  conducted 
a  similar  business  in  the  city  of  New  York  does  not  occur  to  us.  The 
business  is  that  of  a  wholesale  dealer  in  coal ;  largely  that  of  a  broker, 
and  Mr.  Somers,  having  had  all  the  advantages  of  the  acquaintance 
growing  out  of  his  active  management  of  the  business  for  many  years, 
during  all  of  which  time  he  has  been  publicly  proclaimed  as  one  of  the 
partners  of  the  firm  of  Geo.  D.  Harris  &  Co.,  and  having  been  permit- 
ted to  give  notice  to  each  of  the  firm's  customers,  and  to  the  public 
generally,  of  the  fact  that  he  is  continuing  the  business  at  the  Albany 
office,  he  is  in  no  better  position  to  complain  of  the  defendant  tak- 
ing the  good  will  than  the  defendant  is  of  charging  him  with  hav- 
ing appropriated  the  good  will  to  his  own  use,  for  he  had  all  of  the 
advantages  of  an  established  business  with  which  he  was  identified 
as  a  partner  and  which  was  builded  up  by  Geo.  D.  Harris  &  Co., 
and  he  has  told  the  customers  of  that  firm  that  he  has  displaced 
Mr.  Harris,  and  is  conducting  the  business  at  the  old  stand  in  Al- 
bany. If  the  firm  name  had  been  Harris  &  Somers,  and  the  name 
of  George  D.  Harris  and  of  Henry  W.  Somers  had  appeared  upon  the 
letter  heads  under  exactly  the  same  drcmnstances,  and  die  plaintiff 
had  consented  that  a  corporation  known  as  Harris  &  Somers  should 
have  the  New  York  office,  while  he  retained  the  Albany  office,  conduct- 
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ing  it  under  the  name  of  Henry  W.  Somers,  no  one  would  have 
thought  of  suggesting  that  there  was  any  element  of  good  will  surviv- 
ing for  which  Mr.  Harris  could  be  charged;  and  the  matter  is  not 
different  because  the  firm  name  happened  to  be  Geo.  D.  Harris  &  Co., 
where  it  appears  that  Mr.  Somers'  name  was  always  put  forward  as 
constituting  one  of  the  members  of  the  firm.  It  was  in  fact  Harris  & 
Somers  who  constituted  the  firm ;  that  fact  was  known  to  every  cus- 
tomer of  the  firm  if  he  took  any  pains  to  know  with  whom  he  was 
dealing,  for  it  appeared  upon  all-  of  the  stationery,  and  Mr.  Somers 
was  the  man  who  managed  and  conducted  the  affairs  of  the  company 
during  the  last  eight  years  of  its  existence,  if  he  is  to  be  credited. 
While  good  will  in  a  sense  attaches  to  a  firm  name,  it  more  literally 
attaches  to  the  personality  of  the  men  who  make  up  the  firm,  where 
they  are  actively  identified  with  the  business ;  and,  if  Mr.  Somers,  at 
the  end  of  the  eight  years,  in  which  he  claims  to  have  practically  con- 
trolled the  affairs  of  the  company,  did  not  retain  the  good-will  value 
of  the  business  under  the  circumstances  disclosed,  he  could  not  have 
contributed  much  to  it  during  the  time  of  his  management,  and  equity 
ought  not  to  give  him  the  benefit  of  a  value  which  he  did  not  help  to 
create  while  thus  in  charge. 

The  more  the  matter  is  analyzed  the  more  it  appears  that  there  was 
an  implied  agreement  between  the  members  of  this  firm  to  divide  the 
good-will  element  of  this  business,  and  that  Mr.  Somers  was  at  least 
in  a  position  to  get  by  far  the  best  end  of  the  bargain.  Of  course  the 
parties  did  not  call  tiie  matter  under  consideration  good  will;  it  did 
not  occur  to  either  of  them  that  in  dissolving  a  partnership  there  was 
any  good  will'  involved,  but  the  practical  construction  of  what  they 
did  leads  inevitably  to  the  conclusion  that  they  took  into  consideration 
the  desirability  of  each  one  continuing  in  the  same  line  of  business 
in  which  each  of  them  had  achieved  some  considerable  degree  of  suc- 
cess, and  that  they  mutually  agreed  upon  a  division  of  the  opportuni- 
ties which  belonged  to  them  as  a  firm,  by  the  plaintiff  continuing  the 
business  of  the  Albany  ofiice,  with  whatever  advantages  had  come  to 
it  through  the  business  of  the  firm,  while  the  defendant  was  to  make 
the  most  of  his  opportunities  through  the  New  York  office.  He  was 
at  perfect  liberty  to  organize  a  new  partnership  with  his  sons  or  any 
one  else,  and  do  business  as  Geo.  D.  Harris  &  Co.,  for  the  plaintifif 
had  voluntarily  relinquished  the  use  of  that  name,  and  had  elected  to 
do  business  at  the  old  stand  under  a  new  name,  with  all  of  the  ad- 
vantages which  accrued  from  the  possession  of  the  names  and  the  per- 
sonal acquaintance  of  the  wholesale  coal  trade,  and  he  had  an  equal 
right  to  incorporate ;  and  when  he  changed  the  form  from  "Geo.  D.  Har- 
ris &  Co."  to  "Geo.  D.  Harris  &  Company,"  and  gave  notice  in  his  sta- 
tionery that  it  was  incorporated,  and  that  the  officers  consisted  of  him- 
self and  his  sons,  instead  of  the  members  of  the  old  firm,  he  clearly 
excluded  himself  from  all  that  part  of  the  good  will  which  attached 
to  Mr.  Somers  and  his  relations  to  the  firm.  He  who  seeks  equity 
must  do  equity,  and  before  Mr.  Somers  is  entitled  to  any  relief  from 
the  defendant  other  than  an  accounting  for  the  property  of  the  firm 
set  forth  in  the  complaint,  he  should  account  to  Mr.  Harris  for  the 
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good  will  which  he  took  in  connection  with  the  old  and  established 
Albany  office,  with  its  records  and  its  associations  with  the  wholesale 
coal  trade  long  before  the  New  York  office  was  established. 

We  are  satisfied  from  the  whole  of  the  evidence  that  the  profits  for 
the  last  few  years  of  the  business  came  not  from  the  business  itself, 
but  from  favorable  investments  previously  made.  The  evidence  does' 
not  show  any  value  to  the  good  will. 

The  court  disapproves  of  the  findings  of  fact  numbered  5,  6,  10,  14, 
18,  19,  20,  21,  22,  23,  25,  26,  27,  28,  29. 

The  judgment,  in  so  far  as  appealed  from,  should  be  reversed,  with 
costs,  and  the  order  granting  an  additional  allowance  should  be  re- 
versed, with  costs,  and  a  new  trial  granted. 

HOWARD,  J.,  concurs.  KELLOGG  and  LYON,  JJ.,  concur  in 
the  second  and  third  grounds.  SMITH,  P.  J.,  concurs  on  ground 
last  stated. 


PEOPLE  ex  rel.  KELLY  v.  WALDO,  Police  Commissioner. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  20, 1914.) 

1.  MUNICIPAI.  COBPOBATIONB  (j  185*) — POLICEMEN — BEMOVAL — SUFFICnCNCY  OP 

Evidence. 

On  the  trial  of  a  policeman  for  receiving  a  fee  or  gratuity  for  services 
while  detailed  as  an  Inspector  of  boilers,  in  violation  of  a  mle  of  the  police 
department,  evidence  held  insufficient  to  support  the  police  commissioner's 
determination,  removing  the  policeman  from  the  force. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §g 
492-509 ;   Dec.  Dig.  {  185.*] 

2.  Evidence  (S  60*) — Pbesdhftions — Innocence. 

A  policeman,  charged  in  a  proceeding  for  his  removal  from  the  police 
force  with  receiving  a  fee,  while  detailed  as  an  inspector  of  boilers,  from 
a  party  whose  boiler  he  Inspected,  was  entitled  to  the  presumption  of  in- 
nocence, whleb^ should  prevail  if  the  proof  was  otherwise  evenly  balanced, 
since  the  act  ctiarged  was  a  misdemeanor  under  Penal  Law  (Consol.  Laws, 
c.  40)  I  855,  providing  that  a  public  officer,  asking  or  receiving  a  fee  or 
other  compensation  for  his  official  services  In  excess  of  that  allowed  by 
statute,  or  where  no  fee  is  allowed  by  statute,  is  guilty  of  a  misdemeanor. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  {  81;  Dec.  Dig. 
S  60.»] 

3.  Municipal  Cobfobations  (|  185*)  —  Policemen  —  Behoval  —  Review  by 

Cebtiobabi. 

On  certiorari  to  review  a  police  commissioner's  determination  in  remov- 
ing a  poUceman,  the  court  was  not  bonnd  to  credit  the  testimony  of  a  wit- 
ness against  the  policeman,  though  no  reason  appeared  why  he  should 
have  fabricated  the  testimony. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig  |i 
492-609;  Dec  Dig  {  185.'] 

Certiorari  by  the  People,  on  relation  of  Owen  Kelly,  against  Rhine- 
lander  Waldo,  as  police  commissioner  of  the  city  of  New  York,  to  re- 
view his  determination  in  dismissing  the  relator  from  the  police  force. 
I>etermination  annulled,  and  relator  reinstated. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
STAPLETON,  JJ.       

•For  oUier  cami  see  same  topic  ft  {  mdubbb  In  Dee.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indexaa 
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William  Adams  Robinson,  of  Brooklyn,  for  relator. 

James  D.  Bell,  of  Brooklyn  (Frank  Julian  Price,  of  Brooklyn,  on 

the  brief),  for  respondent. 

JENKS,  P.  J.  [1]  The  relator,  a  member  of  the  police  force  of  the 
city  of  New  York,  was  found  guilty  of  a  violation  of  section  1,  rule 
30,  of  the  police  department,  and  dismissed  from  the  force.  The  perti- 
nent part  of  the  section  reads  as  follows : 

"No  member  ot  the  police  foice  or  employfi  of  the  poUce  department  shall, 
under  any  pretense  whatsoever,  share  In,  for  his  own  benefit,  any  present, 
fee,  gift  or  emolument  for  police  services  or  for  services  of  the  police  de- 
partment or  any  member  thereof,  additional  to  his  regular  salary,  pay  or 
compensation." 

The  relator,  who  was  detailed  as  an  inspector  of  boilers,  is  charged 
with  receiving  $10  after  his  inspection  of  boilers  in  the  House  of  the 
Good  Shepherd,  from  Bogle,  who  was  the  engineer.  Bogle  testifies  that 
when  the  inspector  called  upon  a  week  day  for  the  purposes  of  inspec- 
tion, the  inspection  was  postponed  until  Sunday.  The  proof  of  the  of- 
fense depends  upon  the  personal  testimony  of  Bogle.  There  are  no 
corroborative  circumstances  that  support  him.  The  only  suggestion  of 
reason  for  the  payment  of  what  Bogle  admits  was  a  voluntary  gratuity 
is  that  the  inspection  was  made  on  Sunday.  But  Bogle  testifies  that 
before  the  relator  called  on  a  week  day  for  the  inspection,  the  lieu- 
tenant of  the  squad  had  acceded  to  Bogle's  request  that  the  inspection 
be  made  on  Sunday;  that  he  so  informed  the  relator;  that  he  gave 
an  apparently  good  reason  to  the  relator  for  the  postponement ;  and 
that  the  relator  thereupon  acquiesced  without  demur  or  complaint — 
all  before  Bogle  said  he  would  pay  him  for  his  time.  The  relator  de- 
nies absolutely  his  receipt  of  any  money. 

[2]  The  alleged  act  was  a  misdemeanor  (section  855  of  the'  Penal 
Law),  and  the  relator  was  entitled  to — 

"the  presumption  that  he  was  innocent  of  the  charge,  *  *  *  so  that  even 
if  the  proof  was  otherwise  evenly  balanced,  this  presumption  might  properly 
prevail  with  the  police  commissioner  in  favor  of  the  complainant"  Peo- 
ple ex  rel.  Callan  v.  Partridge,  87  App.  Div.  678,  675,  84  N.  Y.  Supp.  487. 

[3]  It  may  be  asked,  in  weighing  the  probabilities,  what  reason 
moved  Bogle,  who  so  far  as  it  appears  was  an  entire  stranger  to  the 
relator,  to  fabricate  testimony.  We  are  not  bound  either  to  seek  out  a 
reason  or  to  credit  his  testimony  if  we  cannot  find  one  or  suggest  one. 
But  it  may  be  noted  that  Bogle  testifies  he  had  secured  the  $10  from 
his  employer  for  the  purpose  of  paying  it  to  the  relator. 

We  think  that  the  determination  should  be  annulled,  with  $50  costs 
and  disbursements,  and  the  relator  reinstated.    All  concur. 
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aei  App.  DlT.  148) 

SUIiUVAN  T.  KNAUTH  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.     March  6,  1914;) 

1.  Barks  and  Banking  (|  190*) — ^Tbaveueb's  Chbcks — Relation  o»  Pabties. 

Where  bankers  Issue  traveler's  checks  agreeing  to  pay  a  specified  sum 
through  their  correspondents  on  the  countersigned  signature  of  the  per- 
son to  whom  the  checks  have  t)een  issued,  corresponding  to  his  signature 
originally  written  in  another  place  on  the  checks,  the  relation  between 
the  holder  and  the  Issuing  bankers  is  similar  to  that  of  a  banker  and 
depositor ;  and  hence,  where  certain  such  checks,  not  countersigned,  were 
lost  or  stolen,  and  the  holder's  signature  was  forged,  the  bankers,  hav- 
ing paid  the  checks  on  the  forged  signature,  were  liable  to  refund  to  the 
owner,  and  were  entitled  to  recover  reimbursement  against  their  im- 
mediate indorser,  and  each  Indorser  In  turn  was  entitled  to  recover 
against  his  prior  indorser. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  Si  733  ■ 
736,  737;  Dec.  Dig.  |  190.*] 

2.  Banks  and  Banking  (8  190*) — ^Tbavklek's  Checks — FoaaEKY — "Lost." 

Where  traveler's  checks,  after  having  been  lost  or  stolen,  were  pre- 
sented and  paid  under  a  forged  countersignature  of  the  ownor,  and  In 
an  action  by  him  for  reimbursement  they  were  produced  by  the  drawee, 
they  were  not  "lost"  within  a  provision  of  the  agreement  that  the  bank- 
ers would  refund  the  amount  of  lost  checks  on  the  execution  of  a  suitable 
bond  of  Indemnity,  so  that  the  owner  was  not  required  to  execute  the 
bond  as  a  condition  to  his  right  to  recover. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §|  733- 
735,  737 ;   Dea  Dig.  {  190.* 

For  other  definitions,  see  Words  and  Phrases,  voL  6,  pp.  4237,  4238.1 

Appeal  from  Appellate  Temi,  First  Department. 

Action  by  James  Sullivan  against  Wilhelm  Knauth  and  others.  A 
judgment  for  plaintiff  was  reversed  by  the  Appellate  Term  (81  Misc. 
Rep.  148,  142  N.  Y.  Supp.  307),  and  plaintiff  appeals  by  permission 
Reversed,  and  judgment  of  Municipal  Court  reinstated. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE. 
SCOTT,  and  HOTCHKISS,  JJ. 

Harold  G.  Aron,  of  New  York  City  (Momay  Williams  and  Stephen 
h.  Vanderveer,  both  of  New  York  City,  on  the  brief),  for  appellant 

Briesen  &  Knauth,  of  New  York  City  (George  T.  Hogg,  of  New 
York  City,  of  counsel),  for  respondents. 

CLARKE,  J.  On  September  5,  1911,  the  plaintiff  purchased  from 
the  Lyon  County  Bank  at  Yerington,  Nev.,  seven  traveler's  checks  is- 
sued by  the  defendants,  four  $100  checks  and  three  $50  checks,  and 
thereupon  signed  all  the  said  checks  with  his  signature  in  the  presence 
of  the  cashier  of  the  said  bank.  Thereafter  he  cashed  $300  worth  of 
the  checks^  $50  and  $100  at  Yerington,  $50  at  Reno,  and  $100  at  San 
Francisco,  and  in  each  instance  he  obtained  the  proceeds  oif  said  check 
by  presenting  the  same  and  signing  his  signature  thereon  at  the  place 
marked  "Countersign  here."  While  on  board  the  S/S  San  Juan  en 
route  to  Ancon,  Panama,  from  San  Francisco,  having  in  his  possession 
said  checks  to  the  amoimt  of  $250  on  the  15th  of  October,  he  discov- 
ered, when  near  Corinto,  Nicaraugua,  that  the  said  checks  were  lost 

•For  other  cum  see  same  topic  1 1  number  Id  Dec.  &  Am.  Digs.  U07  ta  date.  &  Rep'r  Indexes 
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or  stolen.  They  had  not  been  countersigned.  He  testified  that  after  he 
discovered  the  loss  he  asked  all  the  ships  officers  to  inquire  amongst 
the  crew  and  put  up  a  reward ;  that  he  was  not  allowed  to  go  ashore 
at  Corinto  because  the  place  was  quarantined  because  of  yellow  fever. 
He  testified  that  when  he  arrived  at  Panama : 

"I  gstve  notice  to  a  man  with  tbelr  sign  out  in  Panama;  •  •  •  gave 
notice  to  a  man  claiming  to  be  their  agent ;  I  told  him  of  the  lost  checks,  and 
he  asked  me  the  numbers.  I  didn't  know  the  numbers.  I  gave  notice  to  tbe 
banks  In  Panama ;  to  three  banks  at  Panama,  to  stop  payment  on  the  checks. 
I  gave  notice  to  a  man  claiming  to  be  their  agent,  with  their  sign  on  the  front 
door,  or  a  small  bank  and  general  store  combined." 

He  also  testified  that  he  never  authorized  any  one  to  sign  those 
checks.  He  did  not  send  any  direct  notice  to  New  York ;  he  was  at 
Panama  about  the  21st  or  28th  of  October ;  he  went  down  to  Peru  and 
returned  to  the  United  States  about  the  21st  of  December,  1911.  When 
he  lost  the  checks  he  lost  t}ie  numbers  and  the  address  of  the  defend- 
ants ;  that  the  first  chance  he  had  to  give  notice  was  at  Pamama. 

The  checks  which  had  been  paid  by  the  defendants  were  produced 
upon  the  trial.  They  bore  the  words  "James  Sullivan"  in  the  space 
marked  "Countersign  here."  There  is  no  contention  that  said  pur- 
ported signature  of  plaintiff  is  not  a  forgery.  The  defendant  testified 
through  their  manager  that  the  first  date  at  which  they  heard  of  these 
lost  traveler's  checks  was  on  January  3,  1912,  and  the  notice  came 
from  the  Lyon  County  Bank  at  Yerington  about  a  month  after  the 
checks  were  all  paid.  They  testified  that  they  had  no  notice  or  knowl- 
edge that  these  checks  were  not  presented  by  a  holder  in  due  course  at 
the  time  they  paid  them,  and  that  the  defendants  had  no  agent  in  Pan- 
ama.   The  sample  of  check  Exhibit  1  reads  as  follows: 

K.  N.  k  K.  Traveler's  Check.    $tOa  Sold  by  Lyon  County  Bank 

New  Tork  fdate]  Yerington,  Nevada. 

Good  within   one  year   from  data  Holder's  signature: 

when  countersigned  below  James  Sttttivan 

with  the  opposite  signature 

Knauth,  Nachod  &  Kuhne,  New  York, 
through  tbelr  correspondent  will  pay  against  this  check  out  of  their  balance 
to  the  order  of  T.  P.  Bingham  6  Eejo»  one  hundred  dollars  or  equivalent  as 
follows. 

Countersign  here: 

James  SMivan. 
This  signature  must  correspond  with  above. 

Knauth,  Vacliqd  d  Kuhtie. 

This  bears  the  indorsement : 

Paguese  &  la  orden  do  Cortes  Commercial  and  Banking  Co.,  Ud.  Valor 
recibide.    T.  P.  Bingham  6  He]o8. 

Pay  to  the  order  of  Amslnck  &  Co. 

Value  in  account  Managua  Oct  21,  1911. 

Cortes  Commercial  Banking  Co.,  Ltd.,  A.  N.  Menpedier,  Agente  en  Mecara- 
gua. 

Pay  to  the  Bank  of  New  York,  17.  S.  A.,  or  order.    G.  Amslnck  &  Co. 

Received  payment.  The  Bank  of  New  York  National  Banking  Association. 
Nov.  14,  1911.    Charles  Olney,  Cashier. 
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PlaintifiF  testified: 

"I  asked  for  Wells  Fargo  traveler's  checks,  and  he  [referring  to  the  offl 
cer  tn  the  Terington  Bank]  recommended  them  {referring  to  the  checks  of 
defendant]  to  me,  just  handed  me  a  red  book.  Did  not  give  me  any  direc- 
tions. Q.  What,  if  any,  descriptive  matter  bearing  the  name  of  Enauth, 
Nachod  &  Kuhne  was  ediown  to  you  in  connection  with  these  checks?  A. 
Nothing;  only  when  I  was  leaving,  he  gave  me  this  red  book,  a  book  wltb  ' 
a  red  cover.    European  directory  of  tluit  flrna,  I  think." 

Page  4  of  the  folder  was  admitted  in  evidence : 

"If  you  have  already  traveled  extensively,  you  probably  know  the  difBcuItles 
which,  at  times,  arise  in  regard  to  arrangements  for  carrying  money.  Then, 
yon  will  appreciate  the  safety,  econopiy,  and  convenience  of  our  letter  of 
credit  and  traveler's  checks.  If  this  is  your  first  long  trip,  we  can  assure 
you  that  the  various  facilities  which  we  ofCer  will  prove  eqnal  if  not  superior 
to  those  provided  by  any  other  system." 

The  defendants  offered  in  evidence  the  following  from  inside  the 
cover  of  book : 

"Our  traveler's  checks  are  cashed  by  banks  and  bankers  all  over  the  world ; 
they  are  also  accepted  in  settlement  of  accounts  by  the  principal  hotels  and 
numerous  stores  and  in  payment  of  tickets  by  steamship  companies  and  many 
railroads. 

"We  sell  traveler's  checks  for  a  commission  of  one-half  of  one  per  cent, 
and  guarantee  payment  of  the  face  amount,  less  stamp  tax,  if  any.    •    •    • 

"In  order  to  insure  himself  against  loss,  the  traveler  is  required  at  the 
time  of  purchase  to  sign  his  name  to  the  checks  in  the  space  reserved  for 
'holder's  signature.'  Our  traveler's  checks  cannot  be  cashed  unless  they  are 
countersigned,  and  then  only  if  'holder's  signature'  and  'countersignature' 
correspond.  Wrongful,  holders  would  find  it  difficult  to  commit  forgery  as 
the  countersignature  is  to  be  affixed  to  the  checks  in  the  presence  of  our 
correspondents.  We  refund  the  amount  of  lost  checks  against  execution  of 
a  suitable  bond  of  Indemnity.  Particulars  of  such  checks  should,  however^ 
be  promptly  reported." 

Another  excerpt  offered  by  the  defendant: 

"We  wish  to  call  attention  to  the  fact  that  the  countersignature  should  be- 
affixed  to  the  checks  only  In  the  presence  of  the  person  to  whom  they  are 
presented  for  payment  Checks  already  countersigned  can  only  be  cashed 
with  difficulty,  and  in  case  of  loss  they  are  open  to  misuse." 

Plaintiff  recovered  judgment  for  the  amount  of  said  checks,  $250. 
On  appeal  the  judgment  was  reversed  by  the  Appellate  Term,  and  the 
complaint  dismissed.     Plaintiff  appeals. 

The  business  of  issuing  and  selling  traveler's  checks  similar  to  those 
issued  by  the  defendants  is  of  comparatively  modem  origin.  By  rea- 
son of  their  convenience  the  business  has  grown  to  be  very  consider-^ 
able.  The  exact  relationship  between  the  parties  has  not  been  settled 
by  judicial  determination.  The  case,  by  reason  of  the  widespread  in- 
terests affected,  is  therefore  of  importance. 

[1]  The  plaintiff  procured  these  checks  from  the  defendants'  agents^ 
hence,  from  them.  In  my  opinion  a  relation  cognate  to  that  of  de- 
positor and  banker  should  be  considered  to  have  been  established  be- 
tween the  plaintiff  and  these  defendants.  If  that  is  not  the  effect  of 
the  transaction,  the  traveler  obtains  little  advantage  from  these  so- 
called  traveler's  checks,  and  might  as  well  carry  bills  or  gold.  The 
basis  of  his  purchase  is  protection  by  reason  of  the  double  signature. 
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Safety  is  the  thing  impressed  upon  him.  The  paper  is  not  effective  as 
a  draft,  or  check,  or  order  for  the  payment  of  money,  until  the  pur- 
chaser, who,  in  the  presence  of  the  agent  of  the  defendant  has  signed 
his  signature  in  the  space  "holder's  signature,"  has  countersigned  it. 
The  promise  is  to  pay  "when  countersigned  below  with  the  opposite 
signature,"  not  the  opposite  name,  and  below  "Countersign  here"  is 
engraved,  "This  signature  must  correspond  with  above,"  not  this  name, 
and  in  this  booklet  defendants  call  attention  to  the  difhculty  of  success- 
ful forgery  when  the  countersignature  is  made  in  the  presence  of  the 
person  who,  as  the  agent  of  the  defendant,  pays  the  check.  It  seems  to 
me,  therefore,  it  must  be  held  that  it  is  the  second  signature  which 
gives  the  paper  final  currency.  It  is  in  the  precise  situation  of  a.  check 
payable  to  the  order  of  a  designated  payee  imindorsed  by  said  payee. 
That  being  so,  the  countersigned  signature  must  be  treated  as  the  or- 
dinary indorsement  of  a  payee  upon  an  ordinary  check;  that  is,  the 
bank  is  responsible  if  it  pays  on  a  forgery.  Treating  it  in  this  way, 
those  defendants  have  their  remedy  over  i^inst  prior  indorsers  as  in 
an  ordinary  case  of  forgery  of  payee's  signature  on  any  other  nego- 
tiable instrument.  Unless  it  be  so  held,  the  whole  scheme  seems  like- 
ly to  fail. 

[2]  The  defendants  make  a  point  about  "lost"  check  and  their  rep- 
resentation that  they  will  pay  the  amount  thereof  on  receiving  a  bond 
of  indemnity.  These  checks  are  not  lost.  They  are  in  existence.  They 
were  offered  in  evidence  upon  the  trial.  They  were  obtained  from  the 
possession  of  the  defendants  who  had  paid  them.  They  are  now  in 
no  sense  of  the  word  lost,  and  no  bond  of  indemnity  can  be  required. 
They  are  checks  upon  which  the  true  owner's  name,  which  gave  them 
negotiability,  that  which  would  be  equivalent  to  the  payee's  name,  has 
been  forged.  The  defendants  received  the  plaintiff's  money  upon  the 
agreement  to  pay  it  out  on  his  order,  evidenced  by  his  countersignature 
upon  this  document.  They  breached  their  s^eement  by  paying  it  out 
upon  a  forged  simulation  of  his  signature,  and  should  be  held,  it  seems 
to  me,  as  they  would  have  been  under  similar  circumstances  upon  an 
ordinary  chedc. 

The  only  case  on  the  subject  called  to  our  attention  is  Samberg  v. 
American  Express  Co.,  136  Mich.  639,  99  N.  W.  879,  where  plaintiff 
sued  as  holder  of  an  instrument  delivered  to  him  by  one  A.  J.  Town- 
send,  whose  signature  appeared  in  the  upper  space,  but  who  had  drawn 
a  line  through  the  date  and  the  countersignature.    The  court  said : 

"Checks  of  a  like  character  to  this  one  have  come  into  very  general  use, 
especially  by  travelers.  They  are  an  ingenious,  safe,  and  convenlmt  method 
by  which  the  traveler  may  supply  himself  with  funds  in  almost  all  parts  of 
the  dvUized  world,  without  the  hazard  of  carrying  the  money  on  his  per- 
son. The  company  has  the  right  to  refuse  to  pay  the  dteck  when  the  check 
does  not  bear  the  countersign  agreed  upon.  The  owner  of  tihe  check  also  has 
the  right  to  insist  it  shall  not  be  paid  when  it  is  not  count«»lgned  as  agreed. 
This  check  was  not  so  coimtersigned,  and  for  that  reason  defendant  was  en- 
titled to  a  Judgment  in  Its  favor." 

The  determination  of  the  Appellate  Term  should  be  reversed,  and 
the  judgment  of  the  Municipal  Court  reinstated,  with  costs  to  the  ap- 
pellant in  this  court  and  at  the  Appellate  Term.    All  concur. , 
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(161  App.  DlT.  518) 

MEIXBL  r.  MEIXEL  et  al. 

(Supreme  Court,  Appellate  DlTlslon,  First  Department    March  20,  1914.) 

1.  DowsB  (I  38*) — Release — Power  or  Hcsband. 

A  wife  cannot  be  deprlTcd  of  her  right  of  dower  In  the  lands  whereof 
her  husband  was  seised  of  an  estate  of  Inheritance  at  any  time  during  the 
marriage,  given  her  by  Real  Property  Law  (Cionsol.  Laws,  c.  60)  S  190, 
without  her  consent 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent  Dig.  §{  89,  94,  95,  132; 
Dec.  Dig.  i  38.»] 

2.  DowEB  (S  38*) — Rklxasb — Powsb  of  Husband.  , 

A  wife's  right  of  dower  was  not  affected  by  the  husband's  oral  agree- 
ment several  years  after  the  land  was  purchased,  that  a  third  person 
would  be  given  a  mortgage  for  the  amount  of  advances  for  taxes,  water 
charges,  etc. 

[Ed.  Mote.— For  other  cases,  see  Dower,  Gait  Dig.  |S  89,  94,  96,  132; 
Dec.  Dig.  S  88.*] 

3.  MoBTOAOES  (S  28*)— Equitable  Mobtqaqe — Aobeeuent  to  Oitb  Mobtoaoe. 

A  lien  cannot  be  created  on  land  by  an  oral  agreement  to  give  a  mort- ' 
gage. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Cent  Dig.  {|  44,  56-68, 153 ; 
Dec.  Dig.  i  2&*] 

4.  Contracts  (J  9*) — Cebtaintt — ^Agekement  to  Give  MoBxaAOB. 

An  agreement  to  give  a  "proper  and  sufficient  mortgage"  on  land  to  se- 
cure a  person  for  advances  made  by  her  for  taxes,  water  charges,  etc., 
was  too  Indefinite  to  be  enforced,  as  the  terms  and  conditions  of  the  mort- 
gage were  not  stated. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Cent  Dig.  {{  10-20;  Dec. 
Dig.  I  9.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Walburga  C.  Meixel  against  Elizabeth  Meixel  and  oth- 
ers. From  a  judgment  in  favor  of  me  defendant  named  entered  on  a 
decision  after  a  trial  at  Special  Term,  plaintiff  appeals.  Reversed,  and 
judgment  ordered  for  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Alexander  Thain,  of  New  York  City,  for  appellant 

Isaac  Dobroczynski,  of  New  York  City,  for  respondent 

McLAUGHLIN,  J.  This  appeal  is  from  a  judgment  which  ad- 
judges that  the  plaintiff's  dower  rights  in  the  premises  described  in  the 
amended  complaint,  and  her  interest  as  mother  and  one  of  the  heirs 
at  law  of  Charles  L.  Meixel,  deceased,  are  subordinate  to  an  equitable 
mortgage  of  Elizabeth  Meixel,  the  respondent  On  March  25,  1894, 
plaintiff  married  Anton  Meixel,  who  died  on  the  27th  of  August,  1911, 
leaving  him.  surviving  the  plaintiff  and  two  infant  children,  Elizabeth 
W.  and  Charles  L.  (now  deceased)  as  his  only  heirs  at  law  and  next 
of  kin.  The  premises  described  in  the  amended  complaint  were  con- 
veyed on  the  3d  of  January,  1899,  to  Anton  Meixel  and  his  mother, 
Elizabeth  Meixel.  On  the  24th  of  July,  1902,  the  respondent  conveyed 
to  Charles  A.  Meixel,  a  brother  of  Anton,  her  interest  in  the  prenaises. 

•For  oUin-  cum  aM  nine  topic  ft  i  NVMbm  In  Dec.  ft  Am.  Ij^g*.  1907  to  date,  ft  Rep'r  Indezea 
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In  June,  1904,  Anton  and  Charles  A.  executed  and  delivered  to  the  de- 
fendant Petrie  a  mortgage,  in.  which  plaintiff  joined,  for  $7,000.  The 
court  found,  as  a  fact,  that  on  or  about  the  time  the  respondent  con- 
veyed her  interest  to  Charles  A.,  he  and  Anton  agreed  that,  in  con- 
sideration of  her  paying  the  taxes,  water  charges,  insurance  premiums 
and  other  necessary  expenses  attendant  upon  keeping  up  the  property, 
they  would  pay  her,  when  the  same  was  sold,  what  money  she  had 
theretofore  or  might  thereafter  advance,  and  to  secure  such  payment 
"would  acknowledge  and  deliver  to  the  said  Mrs.  Elizabeth  Meixel,  a 
proper  and  sufficient  mortgage"  upon  the  property;  that  in  pursuance 
of  the  agreement  she  advanced,  over  and  above  the  rents  received,  $8,- 
662.92 ;  and,  as  conclusions  of  law,  that  she  had  a  lien  upon  the  prem- 
ises for  this  amount  which  was  superior  to  the  plaintiff's  right  of  dower 
or  her  interest  as  the  mother  and  one  of  the  heirs  at  law  of  her  son 
Charles  L.  Judgment  was  entered  to  this  effect,  from  which  the  ap- 
peal is  taken. 

[1]  The  judgment,  in  so  far  as  it  affects  the  plaintiff,  is  erroneous. 
(No  question  is  raised  as  to  the  Petrie  mortgage  being  a  first  lien  upon 
the  premises.)  The  statute  gives  to  a  widow  a  "third  part  of  all  the 
lands  whereof  her  husband  was  seised  of  an  estate  of  inheritance,  at 
any  time  during  the  marriage"  (section  190,  Real  Property  Law),  and 
of  this  she  cannot  be  deprived  without  her  consent. 

[2-4]  The  plaintiff's  husband  acquired  a  half  interest  in  the  prop- 
erty in  1899.  The  agreement  was  not  made  until  something  like  three 
years  thereafter,  and  she  was  not  a  party  to  it  Obviously,  under  such 
circumstances,  it  had  no  effect  upon  her  dower  rights.  Indeed,  had  a 
mortgage  been  given  at  that  time,  and  she  had  not  joined  in  it,  the  same 
result  would  have  followed.  Nor  did  this  oral  agreement  have  any 
effect  upon  the  interest  which  the  son  Charles  L.  took  as  heir  at  law 
of  his  father,  and  which  passed  to  the  mother,  the  plaintiff,  upon  the 
son's  death.  A  lien  upon  land  cannot  be  created  by  an  oral  agreement 
to  give  a  mortgage,  and,  if  it  could,  the  agreement  as  found  by  the 
court  is  so  indefinite  that  it  could  not  be  enforced.  It  was  to  give 
"a  proper  and  sufficient  mortgage."  What  its  terms  and  conditions 
were  to  be  were  not  stated.  For  this  reason  specific  performance  of  the 
agreement  could  not  be  decreed. 

The  judgment,  in  so  far  as  it  adjudges  that  there  was  an  equitable 
mortgage,  and  that  the  plaintiff's  right  of  dower  and  her  interest  as 
mother  and  one  of  the  heirs  at  law  of  Charles  L.  Meixel  are  subordi- 
nate to  the  claim  of  the  respondent,  is  reversed,  as  are  the  findings  of 
fact  to  that  effect  and  conclusions  of  law  based  thereon,  and  judgment 
directed,  subject  to  the  Petrie  mortgage,  in  favor  of  the  plaintiff  for 
the  relief  prayed  for  in  the  amended  complaint.   All  concur. 
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In  re  WAGENER. 

(Supreme  Court,  Appellate  Division,  First  Department    March  20,  1914.) 

Attobnet  and  Cuent  (i  42*) — ^Misconduct  of  Attobnet — Cocbt  Pboceedikos 
— ^IMPBOFEB  Affidavits. 

Respondent,  as  attorney  for  a  wife  in  divorce,  presented  affidavits  of  his 
client  on  a  motion  for  alimony  and  counsel  fees,  in  which  she  swore  that 
she  had  no  means  to  pay  counsel,  and  that  she  had  not  paid  him  any 
money.  When  the  affidavits  were  prepared,  resiwndent  knew  that  his 
client  had  a  savings  bank  deposit  of  upwards  of  $2,400,  which  on  respond- 
ent's advice  she  had.  drawn  from  the  bank.  The  client,  or  some  one  on 
her  behalf,  had  paid  respondent  |300  tor  services  which  be  was  to  render 
her,  but  he  claimed  that  this  was  for  services  In  bringing  certain  actions 
against  the  husband  In  relation  to  money  which  he  had  on  deposit,  and 
which  she  claimed  had  been  deposited  for  her  benefit  Held,  that  respond- 
ent was  guilty  of  misconduct  in  presenting  such  affidavits  to  mislead  the 
court,  and  should  be  suspended  for  three  months. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  i  54; 
Dec.  Dig.  I  42.*] 

Application  to  discipline  August  P.  Wagener,  an  attorney,  for  pro- 
fessional misconduct  in  proceedings  for  alimony  and  counsel  fees  in 
.a  divorce  action.  On  report  of  official  referee.  Report  confirmed, 
and  respondent  suspended  from  practice  for  three  months. 

Ai^ued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CI,ARKE, 
DOWLING,  and  HOTCHKISS,  JJ. 

Laurence  Arnold  Tanzer,  of  New  York  City,  for  petitioner. 

August  P.  Wagener,  of  New  York  City,  in  pro.  per. 

INGRAHAM,  P.  J.  The  charges  in  this  case  grow  out  of  a  pro- 
ceeding between  one  Josephine  Speck  and  her  husband,  and  relate 
specifically  to  the  respondent  submitting  to  the  court,  on  a  motion  for 
alimony  and  counsel  fee,  an  affidavit  of  his  client  which  was  false  and 
misleading  and  calculated  to  deceive  the  court  in  obtaining  such  ali- 
mony and  counsel  fee.  The  charges  were  referred  to  one  of  the 
official  referees,  who  has  reported,  sustaining  the  charges  to  the  extent 
that  the  respondent  submitted  affidavits  to  the  court  that  his  client 
Tiad  no  means  to  pay  her  counsel,  and  that  she  had  not  paid  him  any 
money,  without  explanation  or  qualification,  but  further  reporting  that 
the  other  charges  against  the  respondent  were  not  sustained  by  the 
evidence. 

The  respondent  practices  law  with  his  wife  as  his  managing  clerk. 
They  were  both  examined  before  the  referee,  and  the  respondent  also 
produced  his  stenographers  and  clerks  to  sustain  his  defense.  If  the 
testimony  produced  on  behalf  of  the  petitioner  was  sustained,  the  re- 
spondent would  be  guilty  of  serious  professional  misconduct;  but  as 
the  referee  has  seen  these  witnesses,  and  has  been  able  to  judge  of  the 
credibility  of  their  testimony  and  the  frankness  with  which  they  tes- 
tified, we  have  concluded  to  adopt  his  conclusion.  We  agree  with 
the  referee,  however,  that  the  respondent  was  lacking  in  the  perform- 

•For  otlier  cum  lea  lame  topic  t  i  nvmbbb  In  Dec.  £  Am.  Digs.  1907  to  data,  ft  Rep'r  ladezca 
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ance  of  his  obligation  to  the  court  in  regard  to  this  whole  proceeding. 
It  is  difficult  to  accept  the  statement  of  the  respondent  that  he  was  ig- 
norant of  the  contents  of  the  affidavits  which  he  submitted  to  the  court, 
and  upon  which  the  motion  for  alimony  and  counsel  fee  was  to  be  de- 
cided. In  the  papers  upon  which  the  motion  was  based  his  client  had 
expressly  sworn  that  she  had  paid  no  fee  to  the  respondent,  and  that 
she  was  without  means  to  compensate  him  for  his  services  to  her.  At 
the  time  these  affidavits  were  prepared  the  respondent  knew  that  his 
client  had  a  deposit  in  a  savings  bank  of  upwards  of  $2,400,  and  that 
while  that  deposit  stood  in  the  name  of  herself  in  trust  for  her  husband, 
in  some  way  indicating  that  her  husband  had  an  interest  in  the  money, 
she  claimed  that  the  money  belonged  to  her  or  to  her  daughter,  and 
that  on  his  advice,  or  the  advice  of  some  one  connected  with  his  <^ce, 
she  had  drawn  that  sum  from  the  savings  bank ;  and  he  certainly  must 
be  charged  with  knowledge  of  the  fact  that  either  his  client  or  some 
one  on  her  behalf  had  paid  him  the  stun  of  $300  for  the  services  which 
he  was  to  render  to  her.  He  claims  now  that  this  sum  of  $300  was 
paid  for  his  services  in  bringing  three  actions  against  his  client's  hus- 
band in  relation  to  some  moneys  that  her  husband  had  on  deposit,  and 
which  she  claimed  he  had  agreed  to  deposit  for  her  benefit;  but  the 
amount  of  those  deposits  was  small,  and  it  was  certainly  remarkable 
that  this  fee  of  $300  was  paid  in  relation  to  the  actions  in  regard  to  the 
savings  bank  deposits,  and  had  no  relation  to  the  separation  suit,  which 
was  brought  at  the  same  time.  At  any  rate,  as  the  referee  quite  justly 
says  in  his  report,  when  his  opponent  directly  charged  hihi  with  having 
received  a  fee  in  the  separation  action,  it  was  certainly  due  to  the  court 
that  he  should  make  some  explanation  of  the  payment  of  this  fee  he 
received,  rather  than  to  allow  his  client  to  swear  positively  to  an  affi- 
davit that  she  had  paid  him  no  fee,  and  to  make  no  explanation  him- 
self. We  think  the  respondent's  conduct  was  reprehensible.  It  was 
his  duty  to  know  what  statements  were  contained  in  the  affidavits  of 
his  client  which  he  presented  to  the  court,  and  on  which  he  asked 
judicial  action,  and  it  could  only  be  with  the  intent  of  deceiving  the 
court  that  this  replying  affidavit  of  his  client  was  submitted,  without 
making  any  statement  to  the  court  as  to  the  receipt  of  the  fee  that  he 
did  receive  and  the  circumstances  under  which  it  was  paid  to  him. 
And  this  is  assuming  that  his  evidence  before  the  referee  is  accepted. 
His  conduct  before  the  referee  is  itself  deserving  of  censure.  It  is 
quite  clear  from  an  examination  of  the  testimony  that  he  was  not 
frank  with  the  referee,  and  it  is  difficult  to  accept  all  of  his  testimony 
as  a  true  statement  of  the  facts  involved  in  these  charges. 

The  respondent  was  admitted  to  practice  in  the  year  1870,  and  has 
now  been  for  more  than  40  years  an  attorney  of  this  court  He  seems 
to  have  had  an  active  practice  during  a  great  portion  of  that  time.  He 
certainly  does  not  seem  to  realize  his  dutv  to  be  frank  with  the  court, 
and  to  see  to  it  that  affidavits  presented  are  true  statements  of  the  facts, 
and  that  it  was  a  serious  breach  of  professional  obligations  to  allow  an 
affidavit  to  be  submitted  that  was  false  and  misleading,  especially  when 
the  question  presented  is  whether  a  sum  of  money  should  be  paid  to 
him  from  his  client's  opponent.    The  result  of  this  application  to  the 
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court  was  to  obtain  a  fee  for  himself,  and,  to  obtain  such  a  fee,  he 
submitted  an  affidavit  from  his  client  which  was  at  least  misleading. 

For  this  conduct  the  respondent  cannot  be  too  severely  censured, 
and  respondent  is  suspended  from  practice  for  three  months,  with 
leave  to  apply  for  reinstatement  at  the  expiration  thereof,  upon  proof 
that  he  has  actually  abstained  from  practice  during  that  period  and 
has  otherwise  properly  conducted  himself.    All  concur. 


STEM  V.  WABREN  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    Warcb  20,  1914.) 
DiBCovEBT  (I  40*) — Examination  Bkfobb  Tsua. — Extent. 

Where,  on  tlie  death  of  one  of  a  firm  of  architects,  the  contract  between 
It  and  a  railroad  to  erect  a  depot  was  canceled  according  to  the  contract, 
and  a  new  contract  made  with  associate  architects,  In  an  action  for  an 
acconntinK  against  snch  associate  architects,  an  order  for  examination 
before  trial  should  be  limited  to  the  facts  as  to  the  contract  and  the  new 
agreement 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  {{  52,  SS :   Dec  Dig.  i  M.*] 
McLaughlin  and  Clarke,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Allen  H.  Stem,  individually,  and  as  surviving  partner, 
against  Whitney  Warren  and  others.  From  an  order  vacating  an  or- 
der for  defendants'  examination  before  trial,  plaintiff  appeals.  Re- 
versed and  modified. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Harold  Swain,  of  New  York  City,  for  appellant. 

Charles  F.  Mathewson,  of  New  York  City,  for  respondents. 

INGRAHAM,  P.  J.  The  order  appealed  from  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  order  for  examination  mod-v 
ified  so  as  to  limit  the  examination  to  the  facts  and  circumstances  lead- 
ing up  to  and  attendant  on  the  cancellation  of  the  contract  between  the 
railroad  company  and  the  associated  architects,  and  the  making  of  the 
new  agreement  with  Warren  &  Wetmore;  and  the  order  for  the 
examination  as  thus  modified  is  reinstated. 

LAUGHLIN  and  SCOTT,  JJ.,  concur. 

McLAUGHLIN,  J.  (dissenting).  I  am  unable  to  concur  with  the 
other  members  of  the  court  that  the  order  appealed  from  should  be 
reversed  and  the  motion  for  an  examination  granted  in  so  far  as  to 
permit  the  defendants  Warren  &  Wetmore  to  be  examined  concerning 
the  facts  and  circumstances  leading  up  to  and  attendant  upon  the  can- 
cellation of  the  contract  between  the  New  York  Central  &  Hudson 
River  Railroad  Company  and  the  associated  architects,  and  the  making 
of  the  new  agreement  by  the  Railroad  Company  with  Warren  &  Wet- 
more. 

On  February  8,  1904,  two  firms  of  architects,  Warren  &  Wetmore 
and  Reed  &  Stem,  entered  into  a  written  agreement  by  which  they 

•For  other  caaea  sea  same  topic  &  J  numbsb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rap'r  lodezes 
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associated  themselves  together  as  hrms,  and  not  as  individuals,  for  the 
purpose  of  preparing  plans  and  supervising  the  construction  of  certain 
buildings  in  connection  with  the  improvement  of  the  Grand  Central 
Terminal.  On  the  same  day,  as  associated  architects,  they  entered  into 
a  contract  with  th6  New  York  Central  Railroad  Company  which  pro- 
vided, among  other  things,  as  follows: 

"The  railroad  company  reserves,  and  the  architects  covenant  and  agree 
that  the  railroad  company  shall,  at  all  times,  have  the  right  to  termln«te 
the  employment  of  the  architects  upon  the  work  or  any  part  thereof  herein 
provided  for,  by  giving  notice  In  writing  to  the  architects  or  their  executive 
head  of  intention  so  to  do;  and  the  employment  of  the  architects  under 
the  provision  hereof  shall  be  terminated  and  ended  accordingly,  upon  audi 
date  as  may  t)e  specified  In  any  such  notice  In  writing." 

On  the  12th  of  November,  1911,  Mr.  Reed,  who  was  the  principal 
member  of  the  firm  of  Reed  &  Stem,  and  the  executive  head  of  the 
associated  architects,  died,  and  a  few  days  thereafter  the  railroad  com- 
pany, acting  under  the  provision  of  the  contract  quoted,  notified  Stem, 
as  survivor  of  the  firm  of  Reed  &  Stem,  and  Warren  &  Wetmore,  of 
the  termination  of  the  employment  of  the  associated  architects,  and 
that  such  termination  would  become  effective  on  December  31,  1911. 
On  the  day  the  notice  was  given  it  entered  into  another  contract  with 
Warren  &  Wetmore  to  take  charge  of  and  complete  the  work  from 
and  after  December  31,  1911. 

Warren  &  Wetmore  are  to  be  examined  as  to  the  facts  and  circum- 
stances leading  up  to  the  cancellation  of  the  contract  with  the  associ- 
ated architects  and  the  making  of  the  new  contract.  Testimony  upon 
these  subjects  is  not  material  or  relevant  to  any  legal  claim  of  the 
plaintiff.  The  railroad  company  had  the  right  to  cancel  the  contract, 
and,  having  that  right,  it  could  then  make  a  new  contract  with  Warren 
&  Wetmore.  Upon  the  face  of  the  complaint,  as  I  read  it,  the  plain- 
tiff is  not  in  a  position  to  complain  of  the  cancellation  of  the  old  con- 
tract, or  the  making  of  the  new  one.  It  is  suggested,  not  by  counsel, 
that  on  an  appeal  from  an  order  directing  the  examination  of  a  party 
before  trial,  the  court  will  not  examine  the  complaint  for  the  purpose 
of  ascertaining  whether  it  states  a  cause  of  action.  As  a  general 
proposition  this  may  be  true,  but  before  an  adverse  party  can  be  exam- 
ined after  issue  has  been  joined  in  an  action,  it  must  affirmatively  ap- 
pear that  such  examination  is  material  and  necessary  for  the  person 
applying  therefor  in  the  prosecution  or  defense  of  such  action  (Code 
Civil  Proc.  §  872,  subdiv.  4 ;  General  Rules  of  Practice,  82 ;  Del  Geno- 
vese  V.  Del  Genovese,  149  App.  Div.  266,  133  N.  Y.  Supp.  765  ;  Cakes 
v.  Star  Co.,  119  App.  Div.  358,  104  N.  Y,  Supp.  244) ;  and  for  the  pur- 
pose of  ascertaining  that  fact,  not  only  the  moving  affidavits,  but  the 
pleadings  as  well,  will  be  examined.  Unless  it  does  appear  that  the 
testimony  sought  to  be  elicited  is  material  and  necessary,  the  examina- 
tion will  be  denied.  This  court  so  held  in  Oakes  v.  Star  Co.,  supra, 
saying : 

"While  this  court  has  somewhat  relaxed  the  strict  rules  which  have  here- 
tofore so  operated  as  to  greatly  restrict  the  right  of  a  party  to  examine  his 
adversary  as  a  witness  before  trial,  It  has  not  been  our  purpose  to  permit 
the  disregard  of  the  provLslous  of  law  relative  to  the  facts  necessary  to  be 
shown  In  order  to  obtain  an  order  for  such  examination,  or  to  permit  such 
an  examination  to  be  had  when  It  Is  apparent  that  no  useful  purpose  caa 
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be  served.  It  is  still  necessary  to  sbow  by  tbe  recitation  of  appropriate 
facts  and  circumstances  that  the  testimony  sought  to  be  elicited  Is  material 
and  necessary  for  tbe  party  making  the  application." 

Here,  it  clearly  and  conclusively  appears,  as  I  read  the  record,  "that 
no  useful  purpose  can  be  served"  by  the  examination.  The  railroad 
company,  as  indicated,  had  a  right  to  cancel  the  contract  with  the  as- 
sociated architects  and  make  a  new  one  with  Warren  &  Wetmore. 
What  induced  them  to  do  so  is  no  concern  of  the  plaintiff. 

I,  therefore,  dissent  from  the  decision  about  to  be  made  by  the  other 
members  of  the  court,  and  vote  to  affirm  the  oi-der, 

CLAitKE,  J.,  concurs. 

(161  App.  Dlv.  400) 

WHITE  et  al.  v.  MOORB. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  13,  1914.) 

1.  Dedication  (i  38*) — Acciptance. 

An  offer  of  dedication  may  be  accepted  by  a  municipality  created  after 
the  offer  was  made. 

[Bd.  Note.— For  other  cases,  see  Dedication,  Cent.  Dig.  i  86;    Dec.  Dig.  {  S3.*] 

2.  Dedication  (|  32*) — Acceptance. 

A  formal  acceptance  of  a  dedication  is  not  required,  even  If  the  stat- 
ute provides  therefor,  unless  It  declares  such  form  of  acceptance  exclusive. 
[Bd.  Note.— For  other  cages,  see  Dedication,  Cent.  Dig.  ]  S4:    Dec.  Dig.  {  32.*] 

3.  Easements  (|  61*) — Actions — Pasties. 

Grantees  of  lots,  conveyed  by  deeds  implying  a  covenant  of  easement  in 
land  dedicated  for  a  park  by  platting  a  map  and  sales  under  it,  may 
unite  with  the  municipality  in  a  suit  to  enjoin  interference  with  tbe  pub- 
lic use  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Easements,  Cent.  Dig.  M  102,  130-144,  148;  Dec. 
Dig.  {  a.*] 

4.  Dedication  (|  38*) — Revocation. 

Grantees  in  deeds  implying  a  covenant  of  eaaem^it  in  land  dedicated 
to  public  use  by  platting  a  map  and  sales  under  it  have  such  an  interest 
in  the  land  that  the  dedication  cannot  be  revoked  without  their  consent. 

[Bd.  Note.— For  other  cases,  see  Dedication,  Cent.  Dig.  S{  77,  78 ;    Dec.  Dig.  i  38.*] 

5.  Apfeai,  ANn  Ebbob  (§  1071*) — Review — Hakmless  Ebbob — Findings  and 

C0NCI.U8I0N8. 

Conflict  In  conclusions  of  law  Is  not  ground  for  reversal,  where  the 
findings  of  fact  and  other  conclusions  of  law  support  the  Judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  JJ  4234-4239 ;  Dec. 
Dig.  {  1071.*] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Georgianna  B.  White  and  others  against  Florence  A. 
Moore.  From  a  judgment  for  plaintiffs  (73  Misc.  Rep.  96,  132  N.  Y. 
Supp.  441),  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
STAPLETON,  JJ. 

Harry  W.  Moore,  of  Mineola,  for  appellant. 

Benjamin  F.  Spellman,  of  New  York  City,  for  respondents. 

CARR,  J.  In  1880,  Henry  Du  Bois,  who  was  then  the  owner  of  a 
tract  of  land  situated  in  the  town  of  Oyster  Bay,  in  the  county  of 

•For  other  cssea  see  aams  topic  A  {  MtniBBB  In  Deo.  *  Am.  Digs.  1(07  to  tet*.  ft  Rep'r  Indezea 
148  N.Y.S.— 38 


Digitized  by 


Google 


594  146  NEW  YOBK  SUPPLEMENT  (Sup.  Ct. 

Queens,  filed  in  the  office  of  the  county  clerk  of  said  county  a  map  of 
the  land  as  a  "Map  of  Clifton  Park,"  etc.  The  tract  was  irregular  in 
shape,  but  in  the  center,  as  near  as  may  be,  he  platted  out  a  square 
plot  which  he  described  as  "Park,"  and  through  the  same  map,  in 
various  directions,  he  likewise  platted  out  a  number  of  proposed 
streets.  Lots  were  likewise  platted  out  and  numbered,  every  one  of 
which  fronted  on  some  of  the  platted  streets  and  a  large  number  of 
which  faced  the  square  plot  marked  "Park."  He  started  out  to  sell 
these  various  lots  by  conveyances,  each  of  which  referred  to  the  plat- 
ting map  of  1880,  and  in  which  each  lot  was  described  simply  by  its 
number  on  said  map.  In  1885  he  conveyed  to  his  wife,  Martha  Du 
Bois,  through  a  duct  or  intermediary  of  title,  all  the  lots  numbered  on 
said  map,  of  which  he  had  not  previously  disposed,  and  she  in  turn 
conveyed  to  purchasers  practically  all  of  the  remainder  of  said  lots  by 
deeds  which  referred  to  the  map  of  1880  and  in  which  the  premises 
conveyed  were  described  by  the  respective  lot  numbers  shown  on  said 
map.  Long  before  the  beginning  of  this  action,  every  lot  shown  and 
numbered  on  the  map  of  1880  had  been  conveyed  to  purchasers  by 
either  Du  Bois,  husband  or  wife,  and  every  proposed  street  had  been 
accepted  by  the  public.  According  to  well-settled  rules  of  law,  when 
Du  Bois,  either  husband  or  wife,  c6nveyed  any  of  the  lots  platted  on 
said' map  of  1880,  as  to  their  grantees,  at  least,  there  was  an  implied 
covenant  of  easement  in  the  plot  marked  on  said  map  as  a  "Park." 
Unquestionably  this  was  so  as  to  every  lot  conveyed  which  fronted  on 
the  "Park,"  and  as  the  tract  in  question  was  but  small,  and  every  lot 
numbered  on  the  map  was  located  but  a  short  distance  from  the 
"Park,"  said  easement  was  a  beneficial  right  to  each  of  said  lots,  and 
a  strong  inducing  cause  of  purchase.  In  addition  to  this,  the  platting 
and  the  sales  under  and  according  to  said  map  constituted  an  offer  of 
dedication  to  public  use,  in  furtherance  of  the  implied  covenants  of 
the  respective  grants.  The  public  acquired  no  rights  in  the  "Park"  so 
offered  for  public  use,  until  there  was  a  public  acceptance  of  the  offer, 
either  by  formal  action  or  by  common-law  method  of  acceptance,  and 
until  either  happened  the  offer  was  subject  to  revocation.  Some  little 
time  before  the  beginning  of  this  action,  Mrs.  Du  Bois  made  a  convey- 
ance of  the  "Park"  plot  to  the  defendant,  and  she  through  her  agent 
attempted  to  exclude  the  public  in  general  and  in  fact  everybody  else, 
including  the  grantees  from  the  Du  Bois  owners,  from  using  the  tract 
in  question.  Thereupon  this  action  was  brought  in  equity  to  enjoin 
the  defendant  from  interfering  with  a  public  use  of  this  "Park"  plot. 
The  plaintiffs  herein  embrace  a  large  number  of  the  grantees  from  the 
Du  Bois  grantors,  and  likewise  the  village  of  Sea  Cliff.  The  defense 
is  that  the  offer  of  dedication  was  revoked  by  the  Du  Bois  owners  be- 
fore the  village  of  Sea  Cliff  had  accepted  it. 

[1]  The  fact  that  at  the  time  the  offer  was  made  originally,  in 
1880,  the  village  of  Sea  Cliff  had  not  been  incorporated,  is  of  no  im- 
portance. When  that  village  came  into  legal  existence  subsequently, 
jt  could  accept  the  offer  of  dedication  f  orpublic  use.  City  of  Cincin- 
nati v.  Lessees  of  White;  6  Pet.  431,  8  L.  Ed.  452. 

[2]  If  it  made  such  acceptance,  it  was  not  required  to  do  so  by  for- 
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mal  act,  even  if  there  was  a  statute  providing  for  formal  acceptance, 
unless  said  statute  declared  such  form  of  acceptance  exclusive.  Mat- 
ter of  Hunter,  164  N.  Y.  365,  58  N.  E.  288;  s.  c,  163  N.  Y.  542,  57 
N.  E.  735,  79  Am.  St.  Rep.  616. 

[3]  Both  the  grantees  under  the  Du  Bois  deeds  and  the  village  it- 
self could  unite  in  maintaining  this  action.  Trustees  of  Watertown  v. 
Cowen,  4  Paige,  510,  27  Am.  Dec.  80. 

[4]  It  is  indisputable  on  the  record  before  us  that  for  some  years 
prior  to  the  beginning  of  this  action  the  village  of  Sea  Cliff  had  exer- 
cised acts  of  regulation  and  control  of  this  "Park"  plot,  and  that  it  was 
treated  as  public  property  on  the  assessment  maps.  There  is  a  contro- 
versy in  the  record  as  to  whether  either  or  both  the  Du  Bois  owners 
had  revoked  their  offer  of  dedication  before  the  village  attempted  ac- 
ceptance of  the  offer,  and  much  time  was  given  to  this  controversy 
in  the  evidence,  the  learned  opinion  of  the  trial  court,  and  the  various 
findings  on  which  the  judgment  was  based.  It  is  not  necessary  for 
this  court  to  enter  into  any  extended  consideration  of  this  contro- 
versy, for  it  is  plain  that,  if  the  Du  Bois  grantors  ever  attempted  to 
revoke  the  offer  of  dedication  of  the  "Park"  to  a  public  use,  they 
were  not  joined  in  such  attempt  by  all,  or  in  truth  by  any,  of  their 
grantees.  While  it  is  stated  in  various  text-books  and  in  the  opinions 
in  various  decided  cases  that  an  offer  of  dedication  of  land  to  public 
use  does  not  become  consummate  until  there  has  been  an  acceptance 
by  the  public,  either  formally,  or  by  user,  or  by  some  public  act  in- 
dicating acceptance,  and  that  the  offer  may  be  revoked  pending  such 
acceptance,  yet  it  is  well  and  universally  recognized  that  the  revoca- 
tion must  be  made  by  all  the  parties  who  have  a  legal  interest  in  the 
lands  subject  to  the  offer  of  dedication  to  public  use.  Here  the  Du 
Bois  grantees  had  acquired  such  legal  interest.  Without  their  consent, 
the  Du  Bois  grantors  had  no  power  to  revoke,  and  their  attempts  to 
do  so  were  of  no  avail.  Holdane  v.  Cold  Spring,  21  N.  Y.  474,  478; 
Bridges  v.  Wyckoff,  67  N.  Y.  130,  132;  13  Cyc.  489;  Elliott,  Roads 
&  Streets,  p.  165. 

[5]  It  is  argued,  however,  that  the  learned  trial  court  has  made 
some  conclusions  of  law  inconsistent  with  this  view,  on  the  request  of 
the  defendant-appellant.  But,  as  long  as  its  findings  of  fact  and  other 
conclusions  of  law  support  the  judgment,  it  must  be  affirmed,  notwith- 
standing some  apparent  conflict  in  conclusions  of  law  made  by  the 
trial  court  McNally  v.  Georg^ia-Florida  Lumber  Co.,  146  App.  Div. 
456,  131  N.  Y.  Supp.  295,  affirmed  in  Court  of  Appeals,  104  N.  E. 
1134  (February  24,  1914). 

We  find  no  conflict  between  the  opinion  above  indicated  and  that 
declared  in  Reis  v.  City  of  New  York,  188  N.  Y.  58,  80  N.  E.  573, 
and  Foerster  v.  Eilers,  60  Misc.  Rep.  453,  113  N.  Y.  Supp.  480;  s.  c, 
140  App.  Div.  893,  124  N.  Y.  Supp.  1115;  s.  c,  204  N.  Y.  631  J>7  N. 
E.  1104.  In  these  cases  the  question  was  as  to  the  extent  of  an  ease- 
ment in  proposed  streets,  and  it  did  not  involve  the  question  of  a  dedi- 
cation of  a  "park"  or  "square." 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 
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REa>ICAN  T.  INTERCHANGEABLE   MAGNETIC  SIGN  CO.,   Inc. 

(Sapreme  Conrt,  Appellate  DlTision,  First  £)ei>artmait.    Mardi  20,  1914.) 

Injunction  (§  59*) — Teicporabt  Injunotioh— Grounds  tob  DewiaI/— Doubt- 
ful RiaHTs. 

In  an  action  for  an  acconnting  under  a  contract  by  which  defendant 
gave  plaintiff  the  exclusive  sales  agency  for  Its  products  for  four  months, 
with  a  provision  for  an  exclusive  agency  for  five  years  If  he  sold  spedfled 
quantities  during  the  four  months,  in  which  It  appeared  that  defendant 
during  such  period  refused  to  funlsh  plaintiff  with  products  and  re- 
fused to  renew  the  contract,  plaintiff  was  not  entitled  to  ah  injunction 
pendente  lite  restraining  defendant  from  selling  the  products  Itself,  since 
he  had  an  adequate  remedy  at  law;  and,  even  If  entitled  to  an  Injunc- 
tion, It  should  not  be  granted  until  he  obtained  his  contract,  or  estab- 
lished his  right  to  one  giving  him  the  exclusive  agency,  especially  as  the 
five-year  contract  alleged  was  unilateral  and  Imposed  no  obligation  upon 
plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent  Dig.  tl  11^116,  128 ; 
Dec.  Dig.  t  69.»J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  B.  Redican  against  the  Interchangeable  Magnetic 
Sign  Company,  Incorporated.  From  an  order  granting  an  injunction 
during  the  pendency  of  the  action,  defendant  appeals.  Reversed,  and 
motion  for  injunction  denied. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Milton  Mayer,  of  New  York  City,  for  appellant. 
Harland  B.  Tibbetts,  of  New  York  City,  for  respondeat 

McLAUGHLIN,  J.  This  appeal  is  from  an  order  granting  an  in- 
junction during  the  pendency  of  the  action.  The  action  is  brought  to 
procure  an  accounting  under  a  contract  between  the  parties  and  to 
compel  defendant  to  execute  a  new  contract.  On  July  9,  1913,  the 
parties  entered  into  a  contract,  copy  of  which  is  annexed  to  and  made 
a  part  of  the  complaint,  from  which  it  appears  that  the  defendant  gave 
the  plaintiff  the  exclusive  sales  agency  for  the  United  States  of  Amer- 
ica of  all  products  manufactured  or  to  be  manufactured  by  it  under 
certain  letters  patent  for  a  period  of  four  months.  The  contract  fur- 
ther provided  that  at  the  expiration  of  the  four  months  the  defendant 
would  enter  into  a  contract  giving  the  plaintiff  the  exclusive  agency 
for  the  sale  of  the  same  products,  for  a  period  of  five  years,  with  an 
option  to  him  to  renew  for  an  additional  five  years,  provided,  during 
the  four  months  specified  in  the  contract  sued  on,  the  plaintiff  had  em- 
ployed at  least  five  salesmen  to  sell  the  products  referred  to,  outside  of 
New  York  City,  and  also  during  the  first  month  sold  goods  of  the  value 
of  at  least  $1,(XX),  and  increased  such  sales  at  least  20  per  cent  each 
month  thereafter.  The  complaint  alleges  that  the  plaintiff  entered  up- 
on the  performance  of  the  contract  and  duly  performed  the  same,  ex- 
cept in  so  far  as  he  was  prevented  from  so  doing  by  defendant ;  that 
the  sales  the  first  month  amounted  to  $1,000;  the  second  to  $1,200, 

•For  othar  cues  see  same  topic  &  i  nuubeb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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and  there  would  have  been  an  increase  during  the  third  month  of  more 
than  20  per  cent,  if  defendant  had  not  interfered  with  and  stopped 
him ;  that  he  did  interfere  and  cancel  his  contract,  and  refuse  to  fur- 
nish him  with  any  of  the  products  specified,  or  to  renew  the  contract. 
The  answer  admits  the  contract  and  the  amount  of  sales  for  the  first 
two  months,  also  the  cancellation  and  refusal  to  execute  a  renewal, 
and  that  the  defendant  is  now  selling  its  own  products.  After  issue 
had  been  joined  the  plaintiff  moved  for  an  injunction  restraining  de- 
fendant from  selling  the  products  during  the  pendency  of  the  action. 
The  injunction  was  granted  upon  the  condition  that  the  respondent 
furnish  an  undertaking  for  $1,000  and  faithfully  perform  the  com- 
tract  sued  on.    Defendant  appeals. 

I  am  of  the  opinion  the  order  should  be  reversed.  The  four  months 
specified  in  the  contract  had  expired  when  the  action  was  commenced. 
If  plaintiff  were  unlawfully  discharged,  or  has  any  claim  under  that 
contract,  he  has  an  adequate  remedy  at  law.  The  contract  having  been 
terminated,  he  was  not  entitled  to  an  injunction  enjoining  defendant 
from  selling  its  own  products;  certainly  not  until  he  had  obtained  a 
contract,  or  established  that  he  had  a  right  to  one  giving  him  the  ex- 
clusive agency  to  sell.  It  may  be  upon  the  trial  of  the  action  he  can 
show  he  was  entitled  to  such  a  contract,  but  it  does  not  so  appear  in 
this  record.  The  five-year  contract  to  which  plaintiff  in  his  complaint 
alleges  he  is  entitled  is  unilateral.  It  imposes  an  obligation  on  one 
party  and  no  obligation  whatever  on  the  other.  By  this  contract,  as 
pleaded,  plaintiff  did  not  agree  to  sell  any  of  the  products,  to  employ 
any  agents,  or  in  fact  to  do  anything  at  aU.  Goodyear  v,  Koehler,  159 
App.  Div.116,  143  N.  Y.  Supp.  1046. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied  with  $10  costs.    All  concur. 


(88  Mlsc  Rep.  627) 

THEOBALD  v.  UNITED  STATES  RUBBER  CO.  et  al. 

(Sapreme  Court,  Special  Term,  Mew  York  County.    January,  1914.) 

1.  Pleading  (|  350*) — Motion  fob  Jvdokent  on  Pleadings — Issues  of  Fact. 

The  Issues  of  fact  raised  by  tbe  pleadings  cannot  be  determined  on  a 
motlcm  for  Judgment  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  1053, 1054,  lOTO- 
1077 ;  Dea  Dig,  §  860.»] 

2.  CoBPOKATiOHS  (I  820*) — Action  by  Stookholdeb— Motion  fob  Judgment 

OH  Flxadiros — lasxTEs  or  Fact. 

Wtaere  the  complaint,  in  a  stockholder's  action  to  compel  the  return  of 
a  certain  sum  to  the  corporation,  alleges  that  its  president,  the  defend- 
ant C,  and  his  associate  directors,  through  the  form  of  a  contract,  did  un- 
lawfully retain  such  sum  belonging  to  the  corporation,  and  that  the  other 
dlrecton  permitted  C.  so  to  do,  and  the  amended  reply  alleges  that  the 
contract,  as  well  as  its  approval  and  ratification,  were  part  of  a  scheme 
whereby  O.,  aided  by  other  directors,  was  enabled  to  appropriate  to  him- 
self and  his  associates  in  an  alleged  syndicate  the  said  sum,  and  denies 
the  allegations  of  the,  answer  that  the  entire  transaction  was  conducted 
in  a  proper  manner,  and  the  alleged  ratification  at  the  annual  meetings 
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Of  the  defendant  corporation,  defendant's  motion  for  Judgment  on  tbe 
pleadings  will  De  denied. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  f|  142&-1431, 
1433-1439:    Dec.  Dig.  ^  320.*] 

Action  by  Caroline  De  Wolf  Theobald  against  the  United  States 
Rubber  Company  and  others.  Motion  for  judgment  on  the  plead- 
ings.   Denied. 

See,  also,  157  App.  Div.  446,  142  N.  Y.  Supp.  187. 

Samuel  F.  Hyman,  of  New  York  City,  for  plaintiff. 
Stetson,  Jennings  &  Russell  and  William  B.  Homblower,  all  of  New 
York  City,  for  defendants. 

COHALAN,  J.  Application  for  judgment  on  the  pleadings.  Plain- 
tiff, as  a  stockholder,  brings  this  action  to  compel  the  defendant  Sam- 
uel P.  Colt,  the  president  of  the  defendant  United  States  Rubber  Com- 
pany, and  his  associate  directors  to  return  to  the  corporation  the  sum 
of  $731,289.10,  alleged  to  have  been  wrongfully  and  unlawfully  taken 
therefrom.  No  other  stockholder  has  intervened  or  has  become  a 
party  to  the  action.  The  defendant  Colt  in  his  answer  sets  up  three 
defenses :  (1)  He  denies  the  allegations  of  the  complaint  with  r^ard 
to  the  matters  complained  of ;  (2)  he  pleads  that  the  moneys  caid  to 
or  retained  by  him  were  so  paid  or  retained  pursuant  to  an  alleged 
contract,  which  was  duly  authorized  by  the  board  of  directors  of  the 
defendant  company ;  and  (3)  he  asserts  that  there  was  a  subsequent  rat- 
ification thereof  by  the  stockholders  of  the  corporation.  The  plaintiff 
was  directed  to  reply  to  the  second  and  third  defenses  of  the  answer, 
and  a  further  order  was  made  by  the  Appellate  Division  requiring  the 
plaintiff  to  make  her  reply  more  definite  and  certain.  Thereupon  an 
amended  reply  was  served,  which,  with  the  complaint  and  the  answer 
of  the  defendant  Colt,  comprise  the  pleadings  before  the  court.  The 
complaint  alleges  in  brief  that  the  defendant  Colt  and  his  associates, 
through  the  form  of  a  contract — 

"did  wrongfully  and  unlawfully  take  and  retain  the  said  sum  of  1731,289.10, 
the  property  of  the  United  States  Rubber  Company,  and  the  other  defendant 
directors  willfully  and  knowingly  permitted  the  said  Colt  to  do  so." 

[  1  ]  These  charges  in  terms  are  restated  in  the  amended  reply ;  and, 
while  the  reply  may  be  subject  to  criticism,  I  am  of  opini(Mi  that  there 
is  not  such  a  material  variance  in  the  allegations  stated  therein  frcMn 
the  allegations  of  the  complaint  as  to  conclude  the  plaintiff.  This  ap- 
plication requires  the  consideration  of  the  respective  allegations  of  the 
pleadings,  and  not  the  facts  to  be  proven  thereunder;  there  may  be 
in  the  proof  a  broad  variance  thereof  from  the  allegations  set  forth  in 
the  pleadings,  and  I  am  inclined,  from  the  learned  statement  of  the 
facts  as  outlined  by  the  counsel  for  the  defendant  on  the  argiunent,  to 
consider  that  such  may  be  the  case.  However,  if  there  are  issues  of 
fact  raised  by  the  pleadings,  these  issues  of  fact  cannot  be  determined 
on  this  motion.  National  Park  Bank  v.  Billings,  144  App.  Div.  536, 
129  N.  Y.  Supp.  846. 
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[2]  The  defendant  Colt  in  his  defense  alleges  that  the  entire  trans- 
action was  conducted  in  a  proper  and  lawful  manner  and  in  accord- 
ance with  the  forms  of  law.  It  is  claimed  that  the  transaction  was 
one  that  involved  merely  the  exercise  of  the  discretion  vested  in  the 
board  of  directors  of  the  corporation.  This  is  put  in  issue  by  the 
direct  allegations  in  the  plaintiff's  amended  reply.  In  paragfraph  5 
thereof  it  is  alleged — 

"that  the  said  alleged  contract,  •  «  *  as  well  as  the  approval  and  ratifica- 
tion of  the  same,  were  part  of  a  scheme  or  device  whereby  the  said  Colt,  aided 
and  abetted  thereto  by  divers  members  of  the  board  of  directors  of  the  United 
States  Bubber  Company,  who  were  Interested  in  and  were  members  of  the  said 
alleged  syndicate,  and  who  were  interested  In  the  consummation  of  the  said 
sdieme,  was  enabled  to  and  did  take  and  appropriate  to  the  nse  of  himself  and 
Us  associates  in  the  said  alleged  syndicate  the  sum  of  $731,289.10  •  •  « 
which  rightfully  and  lawfully  belonged  to  and  was  the  property  of  the  United 
States  Rubber  Company." 

In  the  third  defense  in  his  answer  the  defendant  Colt  sets  forth  what 
purports  to  be  a  ratification  at  the  annual  meetings  of  the  corporation 
of  the  acts  complained  of  by  the  stockholders.  This  is  likewise  denied 
in  the  reply.  The  complaint  of  the  plaintiff  is  not  based  upon  a  charge 
that  the  acts  of  the  board  of  directors  were  merely  unwise  or  imprac- 
ticable ;  graver  questions  than  that  of  policy  or  expediency  are  raised. 
It  is  asserted  that  acts  involving  a  misuse  of  corporate  funds  for  per- 
sonal purposes  and  private  gain  cannot  be  ratified  by  vote,  even  if  every 
shareholder  other  tiian  the  plaintiff  were  favorable  to  a  ratification 
thereof.  Continental  Securities  Co.  v.  Belmont,  206  N.  Y.  7,  99  N. 
E.  138;  Pollitz  V.  Wabash  R.  R.  Co.,  207  N.  Y.  113,  127,  100  N.  E. 
721.  It  is  conceded  that  the  stockholders  of  a  corporation  may  ratify 
an  act  of  the  directors  that  is  not  void,  but  merely  voidable.  In  Conti- 
nental Securities  Co.  v.  Belmont,  supra,  it  was  held: 

"No  such  authority  exists  In  case  of  an  act  of  the  board  of  directors  which 
Is  prohibited  by  law,  or  which  is  against  public  policy.  Kent  v.  Quicksilver 
Mining  Co.,  78  N.  T.  15ft.  In  any  case  where  action  is  taken  by  stockholders 
confirming  and  ratifying  a  fraud  and  misapplication  of  the  funds  of  the  cor- 
poration, by  the  directors  or  others,  the  action  is  binding  only  by  way  of  estop- 
pel upon  such  stockholders  as  vote  In  favor  of  such  approval." 

That  case  further  held : 

"The  direct  or  indirect  misappropriation  of  assets  of  the  corporation  to  his 
ovm  use  or  benefit  by  an  officer  Is  Incapable  of  being  authorized  or  ratified  by 
a  vote  or  any  act  or  omission  of  the  majority  of  the  stockholders.  Conti- 
nental Securities  Co.  v.  Belmont,  206  N.  Y.  7  [99  N.  E.  138] ;  Von  Arnim  v. 
American  Tube  Works,  188  Mass.  615  [74  N.  E.  680] ;  Russell  v.  Patterson  Co., 
282  Pa.  113  [81  Att.  136,  86  U  R.  A.  (N.  S.)  199]." 

In  the  case  of  Pollitz  v.  Wabash  R.  R.  Co.,  supra,  in  which  it  was 
held  that  a  complaint  alleging  misconduct  by  the  defendants,  acting  as 
members  of  a  syndicate,  stated  a  cause  of  action  on  behalf  of  stock- 
holders of  the  corporation,  the  court  said: 

"Questions  of  policy  of  management,  expediency  of  contracts  or  action,  ade- 
qaacy  of  consideration,  lawful  appropriation  of  corporate  funds  to  advance 
corporate  Interests,  are  left  solely  to  their  honest  and  unselfish  decision,  for 
their  iwwers  therein  are  without  limitation  and  free  from  restraint,  and  the 
exerdae  of  Oxem  for  the  common  and  general  Interests  of  the  corporation  may 
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not  be  questioned,  altiiongh  the  results  show  that  what  they  did  was  tmwlse 
or  Inexpedient.  It  is,  however,  the  inflexible  rule  that  they  cannot  exercise  the 
corporate  powers  for  their  private  or  iwrBonal  advantage  or  gain.  The  law 
stringently  and  rigorously  forbids  to  them  the  use  or  disposition  of  the  funds 
or  assets  of  the  corporation  for  their  individual  enterprises  or  acquisition; 
and,  for  any  misfeasance  or  breach  -of  duty  or  trust  resulting  in  damage  to  the 
corporation,  they  are  subject  to  be  called  to  account  by  the  corporation  in  the 
appropriate  action.  These  principles,  based  upon  a  sound  public  policy  and 
morality,  are  so  firmly  fixed  in  our  jurisprudence  that  they  are  not  open  to 
discussion,  and  so  familiar  that  authorities  declaring  them  need  not  be  died." 

It  is  true  that  the  interest  of  the  plaintiff  in  the  transaction  is  ap- 
parently inconsiderable,  but  she  did  not  ratify  or  consent  to  it.  An 
analysis  of  the  reply  may  raise  no  important  issues  of  fact,  but,  in  my 
opinion,  they  are  sufficient  to  deny  the  application  for  judgment  on  the 
pleadings. 

Motion  denied,  with  $10  costs. 


In  re  WEST  FABMS  EOAD  IN  CITY  OP  NEW  TOBK. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  20,  1914.) 

L  Public  Lands  (J  192*) — Ga&NT — Cokstbuction — Effbct. 

A  grant  by  the  Governor  of  the  province  or  colony  of  New  York  to  Q. 
and  others,  as  patentees  for  and  on  behalf  of  themselves  and  their  as- 
sociates, the  freeholders  and  inhabitants  of  Westchester,  vested  ownership 
of  the  lands  In  the  town  in  its  corporate  capacity,  and  not  in  the  patentees 
named  in  the  grant,  nor  in  the  freeholders  and  inhabitants  individually. 

[Ed.  Note.— For  other  cases,  see  Public  Lands,  Gent  Dig.  {§  615,  617, 
618;  Dec.  Dig.  S  192.*] 

2.  Navigable  Watebs  (J  37*) — ^Land  tjhdeb  Watib — Convbtavob — Grant  bt 
Municipal  Cobfobation. 

Where  a  deed  by  a  municipal  corporation  described  th^  land  as  com- 
mencing at  a  point  marked  on  the  causeway  by  Westchester  creek,  thence 
running  along  the  creek  for  a  distance  "thence  by  and  with"  the  creek  for 
a  distance,  and  "thence  still  along  by"  the  creek  to  a  slip,  and  thence  "by 
and  with  said  slip"  to  a  turn  in  a  wall,  it  appearing  that  the  creek  was 
navigable,  the  deed  did  not  convey  the  land  under  water  to  the  center  of 
the  creek,  under  the  rule  that  where  a  municipal  corporation  owns  land 
under  navigable  water  In  its  governmental  capacity,  a  deed  of  the  up- 
lands will  not  pass  the  adjacent  land  under  the  water,  unless  precise  words 
are  employed  in  the  conveyance  which  clearly  indicate  the  Intent  to  con- 
vey such  land. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  H  201- 
226,  285;  Dec.  Dig.  t  37.*] 

S.  Eminent  Domain  (|  295*) — Damages  to  Land — ^Rifabian  BioHia 

Where  the  owner  of  land  bordering  on  a  navigable  stream  had  certain 
riparian  rights  in  the  stream,  but  did  not  own  the  land  under  water  in 
front  of  the  upland,  it  would  be  presumed  that  the  value  of  such  riparian 
rights  was  considered  and  allowed  in  awarding  damages  for  the  value  of 
the  upland. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {  803 ;  Dec. 
Dig.  i  295.*] 

McLaughlin,  3.,  dissenting. 
*For  other  caaes  ■««  aaine  topic  &  I  nvmbbb  in  Dec.  &  Am.  Digs.  190T  to  date,  A  Rep'r  Isdi 
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Appeal  from  City  Court  of  New  York,  Special  Term. 

Application  of  the  City  of  New  York  to  acquire  title  to  certain  lands 
required  for  opening  the  West  Farms  Road.  From  a  final  order. con- 
firming the  report  of  a  referee  as  to  certain  awards  made  to  unknown 
owners,  the  City  of  New  York  and  the  Comptroller  thereof  appeal. 
Reversed,  and  motion  to  pay  awards  as  to  two  certain  lots  to  Mary  C. 
C.  Clark,  as  administratrix  of  Thomas  S.  Ryan,  deceased.    Denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Joel  J.  Squier,  of  New  York  City,  for  appellants. 
Benjamin  Trapnell,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  commissioners  of  estimate  and  assessment  in  this 
proceeding  made  a  substantial  award  to  Thomas  S.  Ryan  for  damage 
parcel  No.  234  as  shown  on  the  commissioners'  map,  and  also  made 
smaller,  but  still  substantial  awards  to  "unknown  owners"  for  damage 
parcels  Nos.  235  and  236  as  shown  on  said  map.  The  awards  for  said 
last-mentioned  parcels  were  claimed  both  by  the  city  of  New  York  and 
by  Mary  C.  C.  Clark  as  administratrix  with  the  will  annexed  of  Thom- 
as S.  Ryan,  deceased.  These  conflicting  claims  were  referred  to  a  ref- 
eree who  has  reported  that  Mary  C.  C.  Clark,  as  administratrix,  etc.,  is 
entitled  to  receive  the  awards,  and  his  report  to  this  effect  has  been 
confirmed  at  Special  Term.  From  the  order  of  confirmation  this  ap- 
peal is  taken,  and  the  question  involved  is  as  to  the  ownership  of  the 
parcels  for  which  the  awards  were  made. 

Lot  234  consists  of  upland  fronting  on  Westchester  creek ;  lots  235 
and  236  lie  in  the  bed  of  said  creek  in  front  of  said  lot  234.  Directly 
to  the  north  of  the  last-mentioned  lot  is  an  ancient  causeway  crossing 
said  creek.  South  of  that  causeway  Wtestchester  creek  is,  and  from 
time  immemorial  has  been,  navigable.  Parcels  235  and  236  lie  under 
water  of  that  part  of  the  creek. which  is  navigable.  The  question  we 
have  to  determine  is  whether  title  to  those  parcels  lying  thus  under  the 
waters  of  a  navigable  stream  passed  to  Thomas  S.  Ryan,  under  the 
deed  hereinafter  mentioned,  from  the  trustees  of  the  town  of  West- 
chester. 

[  1  ]  In  1667  Richard  NicoU,  Governor  of  the  province  or  colony  of 
New  York,  conveyed  to  John  Quimby  and  others,  as  patentees,  for  and 
in  behalf  of  themselves  and  their  associates,  the  freeholders  and  inhab- 
itants of  the  town  of  Westchester,  a  large  tract  of  land,  embracing  the 
lands  in  question  here,  and  by  a  description  sufficiently  comprehensive 
to  include  title  to  the  bed  of  Westchester  creek.  The  effect  of  this 
grant  undoubtedly  was  to  vest  ownership  of  the  lands  in  the  town  in 
its  corporate  capacity,  and  not  in  the  patentees  named  in  the  grant,  nor 
in  the  freeholders  and  inhabitants  individually.  Lawrence  v.  Town  of 
Hempstead,  155  N.  Y.  297,  49  N.  E.  868. 

[2]  Ryan's  title  is  derived  from  a  deed  made  to  him  on  August  14, 
1878,  by  the  trustees  of  the  town  of  Westchester,  in  which  the  prop- 
erty conveyed  is  described  as  follows : 

"All  that  certain  lot  being  and  situated  in  the  town  of  Westchester  and 
knomi  and  dlstlngalsbed  as  lot  No.  20  on  a  certain  map  made  by  William 
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G.  liTlngston,  surveyor,  and  dated  June  26tb,  1878,  boonded  and  described 
aa  follows:  Beginning  at  a  point  on  the  road  leading  £rom  Westchester  vil- 
lage to  Throggs  neck  at  a  marked  stone,  thence  running  north  eighty  degrees 
and  forty-flve  minutes  east  (N.  80°  45'  E.)  along  the  said  road  or  causeway 
(so-called)  flfty-flve  and  one-half  feet  (56^  ft)  to  a  point  on  said  causeway 
or  road,  thence  running  north  elghty-flve  degrees  and  thirty  minutes  east 
(N.  85*  SO*  E.)  forty-six  and  one-half  feet  (46V4  ft)  to  a  point  marked  on 
the  causeway  by  Westchester  creek  thence  running  along  said  Westchester 
creek  south  four  degrees  and  forty-flve  minutes  east  (S.  4°  45'  E.)  twenty- 
four  and  one-quarter  (24%  ft)  thence  by  and  with  Westchester  creek  and 
a  certain  stone  wall  sixteen  and  one  half  feet  {IQ^  ft)  thence  stlU  along 
by  said  Westchester  creek  and  by  said  loall  south  forty-four  degrees  east 
(S.  44°  E.)  thirty-nine  and  one-quarter  feet  (39%  ft.)  to  a  slip  thence  by  and 
with  said  slip  south  elghty-flve  degrees  and  thirty  minutes  west  (S.  85°  30'  W.) 
thirty  feet  (30  ft)  thence  south  sixty-seven  and  one-half  degrees  east  eighteen 
and  ooe-half  feet  (S.  67^^°  18^  ft)  to  a  torn  In  the  wall  of  the  aforesaid 
mentioned  slip  thence  still  along  by  said  wall  south  elghty-flve  and  one-half 
degrees  west  (85%*  W.)  fifty  feet  (50  ft)  to  the  first  above  mentioned  road 
leading  from  the  town  dock  thence  along  the  easterly  side  of  said  road  north 
six  degrees  east  slxty-slx  feet  (N.  6°  06  ft)  to  a  marked  stone  the  point  and 
place  be^nnlng  containing  within  said  bounds  fourteen  hundredths  of  an 
acre  (14/100)  together  with  all  the  right  to  the  water  of  Westchester  creek 
which  lies  north  of  the  causeway  and  the  right  to  dam  the  same  and  In 
keeping  floodgates  and  maintaining  a  6&m  across  said  Westchester  creek, 
where  the  causeway  or  road  is  now  located,  for  the  purpose  of  fumlahlng 
water  from  said  pond  to  drive  and  work  a  mill.  Together,  with  all  the  sin- 
gular and  tenements,  hereditaments  and  appurtenances  thereunto  belonging 
or  in  anywise  appertaining  and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  Issues  and  profits  thereof." 

Ryan  conveyed  the  same  property  by  the  same  description  to  Wil- 
liam H.  Corrigan  in  1880,  but  ultimately,  through  a  series  of  mesne 
conveyances  all  containing  identical  descriptions,  the  property  was 
again  vested  in  said  Ryan  in  1887.  The  question  of  his  ownership  of 
the  lands  under  water  therefore  depends  upon  the  terms  of  the  con- 
veyance to  him  by  the  trustees  of  the  town  of  Westchester.  It  will  be 
observed  that  so  far  as  Westchester  creek  is  concerned  the  description 
of  the  property  conveyed  commences  at  "a  point  marked  on  the  cause- 
way by  Westchester  creek" ;  thence  it  runs  "along  said  Westchester 
creek"  for  a  distance;  thence  "by  and  with  Westchester  creek"  for 
another  distance ;  thence  "still  along  by  said  Westchester  creek"  to  a 
slip ;  and  thence  "by  and  with  said  slip"  to  a  turn  in  the  wall. 

It  is  clear  that  no  part  of  the  bed  of  Westchester  creek  is  explicitly 
and  in  terms  included  within  the  lines  of  the  descriptions  which  are 
all  indicated  as  "by"  and  "along"  the  creek  and  slip.  The  respondent 
in  effect  concedes  this  much,  but  she  rests  her  claim  to  ownership  by 
her  testator  upon  the  proposition  that  by  operation  of  law  title  to  the 
land  tmder  water  in  front  of  the  upland  passed  under  the  descriptions 
quoted.  We  may  assume  for  the  purposes  of  this  case  that  this  would 
have  been  so  if  the  grantor,  instead  of  being  a  municipal  corporation, 
had  been  an  individual  who  owned  the  tideway,  and  who  had  bounded 
the  land  conveyed  by  the  creek  (Smith  v.  Bartlett,  180  N.  Y.  360,  73 
N.  E.  63 ;  Archibald  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  157  N.  Y.  574,  52 
N.  E.  567;  Matter  of  the  Mayor,  182  N.  Y.  361,  75  N.  E.  156),  or  if 
Westchester  creek  had  been  merely  a  nontidal  fresh-water  stream, 
even  though  navigable  in  an  actual,  but  not  legal,  sense  (Fulton  Light, 
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Heat  &  Power  Co.  v.  State  of  New  York,  200  N.  Y.  400,  94  N.  E.  199, 
37  L.  R.  A.  [N.  S.]  307). 

A  different  rule,  however,  obtains  where,  as  in  the  present  case,  the 
conveyaQce  is  made  by  a  municipal  corporation  of  land  under  naviga- 
ble water,  granted  to  and  held  by  it  in  its  governmental  capacity.  Such 
land  it  holds  as  trustee  for  the  use  of  the  public  and  of  commerce,  and 
it  will  not  be  presumed  to  have  intended  to  include  in  its  deed  of  the 
uplands  the  adjacent  land  under  water  in  a  navigable  stream,  unless 
precise  words  are  employed  in  the  conveyance  which  clearly  indicate 
the  purpose  and  intent  to  convey  the  lands  under  water  and  to  pass  the 
title  thereto.  Matter  of  Mayor,  etc.,  supra ;  Trustees  of  Brookhaven 
V.  Strong,  60  N.  Y.  56;  Sage  v.  Mayor,  etc.,  154  N.  Y.  61,  47  N.  E. 
1096,  38  L.  R.  A.  606,  61  Am.  St.  Rep.  592;  Mayor,  etc.,  v.  Hart,  95 
N.  Y.443. 

[3]  Applying  this  very  well-settled  rule  to  the  case  at  bar  we  are 
forced  to  the  conclusion  that  the  deed  from  the  trustees  of  the  town  of 
Westchester  to  Ryan  did  not  convey  to  the  latter  title  in  fee  to  the 
land  under  water  adjacent  to  the  upland  granted  to  him.  Certain  ri- 
parian rights  he  no  doubt  did  acquire  and  these  were  probably  of  value, 
but  it  is  to  be  assumed  that  their  value  was  taken  into  account  in  fix- 
ing the  amount  of  the  award  for  the  upland,  parcel  234. 

It  may  also  be  true,  as  argued  by  the  respondent,  that  the  awards  for 
parcels  235  and  236,  burdened  as  they  were  with  riparian  rights  appur- 
tenant to  parcel  234,  were  too  large,  but  that  question  cannot  be  dealt 
with  on  this  appeal. 

It  is  clear  that  the  right  given  to  Ryan  to  dam  the  waters  of  West- 
chester creek  north  of  the  causeway  adds  nothing  to  respondent's 
claim  of  title  to  lands  under  water  lying  south  of  the  causeway,  and 
we  do  not  understand  that  the  respondent  relies  at  all  upon  the  grant 
of  this  right.  From  the  description  of  the  causeway  given  in  the  tes- 
timony, it  would  appear  that  it  marked  the  head  of  practicable  naviga- 
bility, that  portion  of  the  creek  lying  south,  where  the  lands  in  question 
were  situated,  being  navigable,  and  that  portion  lying  north  of  the 
causeway  being  unnavigable. 

The  result  is  that  the  order  appealed  from  must  be  reversed,  with 
$10  costs  and  disbursements,  the  motion  of  respondent  denied,  with  $10 
costs,  and  the  awards  for  damage  parcels  Nos.  235  and  236  ordered  to 
be  paid  to  the  city  of  New  York,  as  successor  to  the  town  of  West- 
chester. 

INGRAHAM,  P.  J.,  and  LAUGHLIN  and  CLARKE,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  The  land  described  in  the  deed  of 
conveyance  from  the  trustees  of  the  town  of  Westchester  to  Ryan, 
in  my  opinion,  ran  not  only  to  the  bank,  but  to  the  center  of  Westches- 
ter creek.  Snuth  v.  Bartlett,  180  N.  Y.  360,  73  N.  E.  63.  There  is 
nothing  in  the  deed  to  indicate  an  intent  to  reserve  the  land  between 
high-water  mark  and  the  center  of  the  creek,  and  if  such  had  been 
the  intent,  it  seems  to  me  appropriate  words  would  have  been  used  for 
that  purpose.  Fulton  L.  H.  &  P.  Co.  v.  State  of  New  York,  200  N.  Y. 
'400,  94  N;  E.  199,  37  L  R.  A.  (N.  S.)  307.    This  view  is  also  strength- 
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ened  by  the  fact  that  the  parcel  conveyed  was  for  a  mill  site,  which 
necessarily  included  the  water  in  the  creek  required  for  its  full  en- 
joyment. 

I,  therefore,  dissent  from  the  conclusion  reached  by  Mr.  Justice 
SCOTT,  and  vote  to  aflSrm  the  order  appealed  from. 


PETBBSOM  ▼.  OCEAN  ELECTRIC  HT.  CO. 
(Snpremft  Court,  AppeUate  Dlrlalon,  First  Department    March  «,  1814.) 

1.  STBEKT   BAILSOADB    a   dS*)— IRJITRIES   to    TKAVELEBS — OotTTBIB'OTORT    Nbo- 

uaBNcac. 

Plaintiff  was  injured  by  being  struck  by  a  street  car  as  she  was  cross- 
ing a  35-foot  boulerard,  on  wtdch  the  railway  was  operated.  The  car 
was  running  on  the  south  track,  tiie  south  rail  of  which  was  10  feet  from 
the  curb,  the  distance  between  the  rails  being  6  feet  Plaintiff  left  the 
southerly  curb  and  started  to  cross  diagonally,  facing  the  approaching 
car,  and  when  she  left  the  curb  the  car  was  about  160  feet  away,  running 
east  at  a  high  rate  of  speed.  Plaintiff  continued  to  walk  rather  rapidly, 
crossing  the  tracks  diagonally,  with  her  face  In  the  direction  the  car 
was  coming,  but  before  she  had  fully  crossed  the  tracks  she  was  struck 
and  injured.  Held,  that  she  was  guilty  of  contributory  negligence  as  a 
matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  U  204-208 ; 
Dec.  Dig.  {  98.»] 

2.  JuBT  (1 12*) — Right  to  Jubt  Tbial — Constitutional  Law. 

Under  Const  art  1,  i  2,  providing  that  trial  by  jury  in  all  cases  In 
which  it  has  previously  been  used  shall  remain  inviolate  forever,  but  a 
Jury  may  be  waived  by  the  parties  in  all  dvil  cases  in  the  manner  pre- 
scribed by  law,  the  right  of  jury  trial  is  preserved  in  actions  at  common 
law,  so  that  If  there  is  any  question  of  fact  to  be  tried  in  such  actions. 
It  must  be  tried  by  a  jury,  unless  one  is  waived. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  H  2T-84,  82,  90,  101, 
108;  Dea  Dig.  f  12.*] 

3.  Appiai.  ahd  Ebbob  (S  117T*) — ^DisPOsrrtoN  of  Cause — Revebsal — ^Disiaas- 

AL — Apfkllatx  Division— -JuBisDicnoN. 

Const  art  6,  |  2,  provides  that  the  Appellate  Division  shall  have  Ju- 
risdiction previously  exercised  by  the  General  Term  of  the  Supreme  Court 
"and  such  additional  jurisdiction  as  may  be  conferred  by  the  Legislature." 
Code  Civ.  Proc.  i  1317,  as  amended  by  Laws  1012,  c.  380,  provides  that 
a  court  shall  render  judgment  of  affirmance  or  reversal,  and  final  judg- 
ments on  the  right  of  any  or  all  parties  according  to  law,  except  where 
it  may  be  necessary  or  proper  to  grant  a  new  trial,  when  it  shall  do  so. 
and  when  a  trial  has  been  before  a  jury,  the  judgment  of  the  appellate 
court  must  be  rendered,  either  on  si>ecial  findings  of  the  jury  or  on  the 
general  verdict  or  on  a  motion  to  dismiss  the  complaint,  or  to  direct  a 
verdict  and  that  after  hearing  the  appeal  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties.  Held,  that  where,  in  an 
action  at  law  for  injuries,  It  appeared  from  plaintiff's  own  case  as  a 
matter  of  law  that  she  had  faUed  to  show  herself  free  from  contributory 
negligence,  and  for  that  reason  the  case  should  have  been  dismissed  a't 
the  trial,  the  Appellate  Division  had  jurisdiction  on  reversal  to  dismiss 
the  complaint  and  was  not  required  to  remand  the  cause  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4G07- 
4604,  4606-4610 ;   Dec.  Dig.  i  1177.*] 

Laughlln,  J.,  dissenting  in  part 
*For  other  ewos  see  lame  topto  a  i  mniBBB  in  Dee.  k  Am.  Diet.  1907  to  date.  *  Rep'r  Indezaa 
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Appeal  from  Trial  Tenn,  New  York  County. 

Action  by  Mae  I.  Peterson  against  the  Ocean  Electric  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  it  appeals.  Reversed  and  complaint 
dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  HOTCHKISS,  JJ. 

William  C.  Beecher,  of  New  York  City,  for  appellant 
Louis  Steckler,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  plaintiff  was  very  seriously  injured  in  consequence 
of  a  collision  with  a  trolley  car  owned  and  operated  by  defendant.- 
The  accident  happened  at  about  7  o'clock  in  the  morning  on  September 
1,  1909,  up<»i  a  road  described  as  the  "Boulevard  near  the  Village  of 
Rockaway  Beach."  The  plaintiff  was  living  in  a  settlement  known  as 
Tent  City,  lying  between  the  boulevard  and  the  ocean.  The  boulevard 
was  a  long  street  or  road  and,  at  the  place  where  the  accident  happened, 
was  partially  built  up  on  each  side  with  small  shops  and  buildings. 
The  plaintiff  was  seriously  injured  about  the  head,  one  consequence 
of  which  was  that  she  was  unable,  at  the  trial,  to  recall  any  of  the 
circumstances  attending  the  accident,  although  her  memory  on  all  other 
subjects  appeared  to  be  excellent.  She  called  witnesses,  however,  who 
described  the  accident  and  plaintiff's  movements  immediately  before 
it.  At  the  time  of  the  accident  the  street  was  entirely  free  from  ve- 
hicular traiKc,  except  the  car  which  collided  with  plaintiff,  and  there 
were  very  few  people  moving  about.  The  morning  was  damp  but 
dear,  and  the  street  for  a  long  distance  was  straight,  or  nearly  so. 
There  was  nothing,  therefore,  to  impede  plaintiff's  view  of  the  ap- 
proaching car,  and  nothing  to  impede  the  motorman's  view  of  the 
plaintiff. 

The  testimony  of  plaintiff's  witnesses  shows  that  the  boulevard  at 
the  point  of  the  accident  was  about  35  feet  wide ;  the  car  was  running 
easterly  upon  the  southerly  track,  the  southerly  rail  of  which  was  10 
feet  from  the  curb,  the  distance  between  the  rails  being  5  feet.  Plain- 
tiff left  the  southerly  curb  with  the  apparent  purpose  of  crossing  the 
boulevard.  She  started  to  cross  diagonally,  facing  the  car.  When  she 
left  the  curb  the  car  was  about  160  feet  westerly,  running  east  at  a 
high  rate  of  speed.  Plaintiff  continued  to  walk,  rather  rapidly,  cross- 
ing, or  attempting  to  cross,  the  tracks  diagonally,  still  with  her  face  in 
the  direction  towards  which  the  car  was  coming.  Before  she  had  fully 
crossed  the  tracks  the  car  hit  her. 

[  1  ]  There  seems  to  be  no  escape  from  the  conclusion  that,  whether 
defendant  was  negligent  or  not,  plaintiff  was  unquestionably  guilty  of 
contributory  negligence.  She  deliberately  walked  along  the  track  in  the 
face  of  a  rapidly  approaching  car,  which  must  have  been  visible  to  her 
if  she  had  looked,  and,  without  changing  her  pace  or  her  course  al- 
lowed herself  to  be  run  down.  It  may  be  that,  if  she  retained  her 
memory  as  to  the  accident,  she  would  say  that  she  did  not  see  the 
car  until  it  was  actually  upon  her.  But  this,  even  if  true,  would  not 
absolve  her  from  the  diarge  of  negligence.    She  was  bound  to  look. 
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and  if  she  had  looked,  she  could  not  have  failed  to  see  the  approaching 
car.  If  she  saw  it  and  made  no  attempt  to  avoid  it,  but  relied  wholly  on 
the  carefulness  of  the  motorman,  she  was  guilty  of  contributory  neg- 
ligence. Looked  at  from  any  angle,  and  considering  only  the  testimony 
offered  in  behalf  of  the  plaintiff,  we  see  no  escape  from  the  conclusion 
that  the  evidence  affirmatively  shows  that  the  plaintiff  was  guilty  of 
contributory  negligence.  The  complaint  should  have  been  dismissed  at 
the  close  of  the  plaintiff's  case  in  response  to  defendant's  motion  to  that 
effect,  a  motion  which  was  renewed  and  again  denied  at  the  close  of  the 
whole  case,  when  the  evidence  was  certainly  no  more  favorable  to 
plaintiff  than  it  had  been  at  the  close  of  her  case.  Zucker  v.  Whit- 
ridge,  205  N.  Y.  50,  98  N.  E.  209,  41  L.  R.  A.  (N.  S.)  683,  Ann.  Cas. 
1913D,  1250. 

Being  satisfied  that  the  complaint  should  have  been  dismissed  upon 
the  undisputed  facts,  and  that,  upon  a  new  trial  upon  the  same  evi- 
dence, it  would  be  the  duty  of  the  trial  court  to  dismiss  it,  the  question 
is  presented  as  to  what  order  we  should  make.  Should  we  order  a 
judgment  of  dismissal,  or  must  we  go  through  the  formality  of  send- 
ing the  case  back  for  a  new  trial,  in  order  that  the  trial  judge  should 
make  the  order  which  inevitably  must  be  made  upon  such  new  trial? 
This  presents  an  interesting  and  important'  question,  which  frequently 
arises,  and  which  may  as  well  be  disposed  of  now  as  at  another  time. 

[2]  The  Constitution  of  the  State  provides  (article  1,  §  2)  that : 

"The  trial  by  Jury  in  all  cases  in  which  It  has  heretofore  been  used  shall 
remain  Inviolate  forever;  but  a  Jury  trial  may  be  waived  by  the  parties  in 
ail  civil  cases  in  the  mamier  to  be  prescribed  by  law." 

It  must  therefore  be  conceded  at  the  outset  that  in  what  is  known 
as  a  common-law  action,  like  the  present,  the  right  of  trial  by  jury  is 
preserved ;  and,  if  there  be  any  question  of  fact  to  be  tried,  it  must  be 
tried  by  a  jury,  unless  the  parties  waive  their  right  thereto,  and  that 
the  court,  neither  at  Trial  Term  nor  in  its  appellate  branch,  can  usurp 
the  functions  of  the  jury.  That  conceded  fact  does  not,  however,  an- 
swer the  question  we  have  now  to  consider.  That  question  is  whether 
or  not  this  court,  upon  undisputed  facts,  may  not  only  reverse  the  Trial 
Term,  but  may  also  direct  the  judgment  which  those  facts  require  to 
be  entered.  Prior  to  the  enactment  of  the  Code  of  Procedure  in  1848, 
the  review  on  appeal  in  actions  at  law  was  by  writ  of  error,  and  the 
reviewing  court  was  only  authorized  to  affirm  or  reverse  the  judgment 
brought  before  it  for  review  by  the  writ,  and,  in  case  of  reversal,  to 
grant  a  new  trial.  Until  1848  the  rule  in  equity  cases  was  different,  but 
after  the  creation  of  the  Supreme  Court  by  the  Constitution  of  1846, 
the  rule  formerly  applicable  to  actions  at  law  was  applied  to  actions 
both  at  law  and  in  equity.  Benedict  v.  Arnoux,  154  N.  Y..715,  49  N. 
E.  326,  and  cases  cited. 

[3]  Section  2  of  article  6  of  the  Constitution  was  amended  so  as  to 
read  as  follows: 

"From  and  after  the  last  day  of  December,  1895,  the  Appellate  Division 
shall  have  the  Jurisdiction  now  exercised  by  the  Supreme  Court  at  Ita  Gen- 
eral Terms,  and  by  the  General  Terms  of  the  CJourt  of  Common  Pleas  for 
the  city  and  coun^  of  New  York,  the  Sui^ane  Court  of  the  city  of  New 
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Tork,  tbe  Superior  Court  of  Buffalo  and  the  City  Court  of  Brooklyn,  and 
tuch  additional  iuri$diction  aa  may  ie  conferred  by  the  Legislature." 

In  1912  the  Legislature  made  an  attempt  to  exercise  this  power  to 
enlarge  the  jurisdiction  of  the  Appellate  Division  by  amending  sec- 
tion 1317  of  the  Code  of  Civil  Procedure  so  that  it  should  read  as  fol- 
lows: 

"Upon  an  appeal  from  a  judgment  or  an  order,  the  Appellate  Division  of  the 
Supreme  Court,  or  Appellate  Term,  to  which  the  appeal  is  taken,  may  reverse  or 
affirm,  wholly  or  partly,  or  may  modify,  the  order  or  judgment  appealed  from, 
and  each  Interlocutory  judgment  or  intermediate  order,  which  it  Is  authorized  to 
review,  as  specified  In  the  notice  of  appeal,  and  as  to  any  or  all  of  the  parties. 
It  shall  thereupon  render  judgment  of  affirmance,  judgment  of  reversal  and 
final  judgments  upon  the  right  of  any  or  all  of  the  parties,  or  judgment  of 
modification  thereon,  according  to  law  eaoept  where  it  may  be  necessary  or 
proper  to  grant  a  new  trial  or  hearing,  when  it  may  grant  a  new  trial  or 
hearing.  When  a  trial  has  been  before  a  jury,  the  judgment  of  the  'Appel- 
late Court  must  be  rendered  either  upon  special  findings  of  the  jury  or  the 
general  verdict,  or  upon  a  motion  to  dismiss  the  complaint  or  to  direct  a  ver- 
dict. A  judgment,  affirming  wholly  or  partly  a  judgment,  from  which  an 
appeal  has  been  taken,  shall  not,  expressly  and  in  terms,  award  to  the  re- 
spondent, a  sum  of  money,  or  other  relief,  which  was  awarded  to  him  by  the 
judgment  so  affirmed.  After  hearitig  the  appeal,  the  court  must  give  judg- 
ment, without  regard  to  technical  errors  or  defects  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  parties."    liaws  1912,  c.  380. 

The  second,  third,  and  last  sentences  (indicated  by  italics)  were 
added  by  the  amendment.  The  effect  of  this  attempt  to  enlarge  the 
power  of  the  Appellate  Division  in  equity  cases  was  considered  by  this 
court  in  Bonnette  v.  Molloy,  153  App.  Div.  73,  138  N.  Y.  Supp.  67. 
It  was  not  necessary  in  that  case  to  consider  what  change,  if  any,  the 
amendment  had  effected  upon  the  power  of  the  Appellate  Division  in 
actions  at  law,  and  the  Court  of  Appeals  in  reviewing  the  case  ex- 
pressly reserved  that  point  until  it  should  be  directly  presented.  Bon- 
nette V.  Molloy,  209  N.  Y.  167,  102  N.  E.  559.  In  that  case,  which 
was  a  suit  in  equity,  this  court,  upon  conflicting  evidence,  had  reversed, 
a  finding  of  fact  by  the  trial  justice,  and  had  directed  judgment  against 
the  party  in  whose  favor  judgment  had  gone  at  the  Special  Term,  but 
had  not  specifically  formulated  a  finding  of  act.  For  this  omission, 
the  Court  of  Appeals  deemed  it  necessary  to  so  modify  the  judgment 
directed  by  this  court  as  to  order  a  new  trial,  but  in  the  course  of  its 
opinion  took  occasion  to  comment  upon  section  1317  of  the  Code  of 
Civil  Procedure  in  the  following  words : 

"Under  the  authority  conferred  by  the  Constitution  in  section  2  of  article 
6,  to  grant  additional  jurisdiction  to  tbe  Appellate  Division,  we  think  that 
the  Legislature  poasesses  the  power  to  enlarge  the  jurisdiction  of  that  tri- 
bunal to  the  extent  which  has  been  indicated  In  this  opinion ;  that  Is  to  say, 
to  deal  with  the  evidence  In  an  equity  suit  as  the  trial  court  should  have 
done,  and  direct  judgment  accordingly." 

This  is  a  decisive  and  authoritative  adjudication  as  to  the  power  of 
this  court,  in  equity  suits,  as  the  law  now  stands ;  the  method  in  which 
the  power  should  be  exercised  being  merely  a  matter  of  detail. 

So  far  as  concerns  actions  at  law  which  have  been  tried  before  a  . 
jury,  it  must  be  conceded  at  the  outset  that,  if  it  appears  upon  appeal, 
though  the  judgment  appealed  from  was  erroneous,  that  there  remains 
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an  issue  of  act  to  be  determined  before  the  proper  judgment  can  be 
rendered,  a  new  trial  should  be  ordered  to  the  end  that  the  disputed 
question  of  fact  may  be  passed  upon  and  determined  by  a  jury.  So 
much  is  required  by  the  constitutional  provison  preserving  inviolate  the 
right  of  trial  by  jury.  But  cases  frequently  arise  wherein,  upon  the 
undisputed  evidence,  the  trial  court  should  have  disposed  of  the  case 
without  submitting  it  to  the  jury  at  all,  either  by  dismissing  the  com- 
plaint or  by  directing  a  verdict  for  one  party  or  the  other.  In  such  a 
case,  is  the  Appellate  Divison  empowered  to  enter  the  judgment  which 
the  trial  justice  should  have  ordered,  without  the  useless  formality,  de- 
lay, and  added  expense  involved  in  sending  the  case  back  to  Trial 
Term,  with  instructions  to  enter  the  proper  judgment?  The  language 
of  section  1317  of  the  Code  of  Civil  Procedure  certainly  seems  to 
confer  such  authority.  The  Appellate  Division  is  authorized,  in  ad- 
dition to  rendering  judgment  of  affirmance  or  reversal,  to  render — 

"final  Judgment  upon  the  right  of  any  or  all  of  the  parties  or  Jndgment  of 
modification  thereon  according  to  law,  except  where  it  may  be  necessary  or 
proper  to  grant  a  new  trial." 

That  this  provision  is  intended  to  apply  to  actions  at  law,  as  well  as 
suits  in  equity,  is  made  clear  by  the  following  sentence : 

"When  a  trial  has  been  had  before  a  jury  the  Judgment  of  the  appellate 
court  mast  be  rendered  either  upon  special  findings  by  the  Jury,  or  the  gen- 
eral verdict,  w  upon  moWin  to  diamitt  the  complaint  or  to  direct  a  verdiot." 

That  is  to  say,  if  in  an  action  tried  before  a  jury  a  motion  has  been 
made  to  dismiss  the  complaint  or  to  direct  a  verdict,  which  should 
have  been  granted,  but  was  not,  the  Appellate  Division  is  authorized 
to  render  the  judgment  which  should  have  been  rendered  at  the  trial. 
It  would  be  difficult  to  frame  a  law  more  clearly  giving  power  to  the 
Appellate  Division,  in  a  case  where  there  is  no  issue  as  to  any  material 
fact,  to  grant  the  judgment  which  should  have  been  rendered  at  the 
Trial  Term. 

Even  before  the  amendment  of  the  Code,  in  1912,  the  Court  of 
Appeals  has  repeatedly  approved  the  action  of  the  court  of  interme- 
diate appeal  in  awarding  final  judgment  upon  reversal  of  a  judgment 
brought  before  it  on  appeal,  although,  of  course,  such  a  practice  can- 
not be  approved  even  now  in  an  action  at  law,  if  there  be  left  any  dis- 
puted facts.  But  when  the  facts  are  conceded  or  undisputed,  whether 
the  cause  is  one  triable  before  a  jury  or  the  court  without  a  jury,  the 
Appellate  Court  has,  ever  since  the  adoption  of  the  Code,  been  au- 
thorized to  render  such  a  final  judgment  as  the  facts  require.  Edmond- 
ston  V.  McLoud,  16  N.  Y.  543 ;  King  v.  Barnes,  109  N.  Y.  267,  16  N. 
E.  332 ;  Brackett  v.  Griswold,  128  N.  Y.  644,  28  N.  E.  365 ;  Fischer  v. 
Blank,  138  N.  Y.  669,  34  N.  E.  397. 

But,  it  is  argued,  a  new  trial  should  always  be  granted  in  a  case  like 
the  present,  because  the  plaintiff  may  then  be  able  to  offer  other  evi- 
dence, not  produced  upon  the  trial  already  had,  which  may  establish 
her  freedom  from  contributory  negligence.  That  argument  does  not 
impress  us  favorably.  Experience  has  shown  that  such  a  course  does 
not  always  serve  to  promote  the  ends  of  justice.    This  court  has,  of 
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late  years,  felt  constrained  in  certdn  classes  of  cases  wherein  it  has 
reversed  a  judgment  because  the  verdict  was  against  the  evidence,  or 
not  supported  by  the  evidence,  to  abstain  from  pointing  out  the  par- 
ticular defect  or  deficiency  in  the  evidence,  because  it  had  so  often 
found  that  upon  a  new  trial  witnesses  had  changed  their  testimony  to 
fit  the  criticism  of  this  court,  or  new  witnesses  had  been  produced 
to  supply  the  deficiencies  found  in  the  evidence  on  the  first  trial.  It 
may,  we  think,  be  taken  to  be  axiomatic  that  each  litigant  is  entitled 
to  one  fair  trial  of  the  controversy  to  which  he  is  a  party,  but  to  no 
more  than  one.  He  should  not  be  permitted  to  speculate  upon  the 
amount  of  evidence  required  to  sustain  his  case,  but  should  produce 
upon  the  trial  all  the  evidence  he  has  that  will  enable  the  court  to  ren- 
der a  just  judgment.  If  he  has  produced  less  than  all,  he  has  no  claim 
to  a  second  chance  to  produce  evidence  which  he  might  have  produced 
in  the  first  instance,  but  did  not.  If  he  discovers  material  evidence 
after  the  trial,  of  which  he  had  no  knowledge  at  the  trial,  he  has  ample 
remedy  in  a  motion  for  a  new  trial  upon  newly  discovered  evidence, 
which  will  be  entertained  in  a  proper  case,  even  after  a  judgment  has 
been  finally  affirmed  on  appeal. 

Of  course  there  are  cases,  not  a  few,  in  which  the  appellate  court 
can  see  that  a  new  trial  ought  to  be  ordered,  even  though  the  case  is 
one  which  should  have  been  disposed  of  at  the  trial  by  a  dismissal  or 
a  directed  verdict,  but  that  is  a  matter  which  the  Code  expressly  con- 
fides to  the  judicial  discretion  of  the  Appellate  Division. 

We  are  therefore  of  the  opinion  that  the  Code  (section  1317)  ex- 
pressly authorizes  this  court,  in  an  action  at  law  which  has  once  been 
tried  before  a  jury,  and  in  which  it  appears  from  the  conceded  or  un- 
controverted  facts  that  the  complaint  should  have  been  dismissed  or  a 
verdict  directed,  and  a  motion  to  that  effect  was  made  and  denied,  to 
direct  the  entry  of  the  judgment  which  should  have  been  entered  at 
Trial  Term,  without  imposing  upon  the  parties  the  futile  formality  of 
going  back  to  the  Trial  Term  for  the  entry  of  the  proper  judgment. 
This  authority  extends  to  the  case  of  a  directed  verdict,  as  well  as  to 
a  dismissal,  even  though  it  has  happened,  as  it  sometimes  does,  that, 
owing  to  a  misconception  at  Trial  Term  of  the  law  properly  applica- 
ble to  the  case,  conflicting  evidence  has  been  received  and  even  submit- 
ted to  the  jury  upon  a  question  of  fact  which,  in  the  outcome,  proves 
to  have  been  immaterial.  The  primary  object  of  creating  courts  and 
prescribing  rules  of  procedure  is  to  do  justice  between  litigants.  Sub- 
ject to  that  primary  object  is  the  rule  that  the  dispensation  of  justice 
should  be  made  as  expeditious  and  as  economical  of  time  and  money 
as  is  possible,  and  to  that  end  that  legal  chicanery  should  be  discour- 
aged and  useless  formalism  avoided. 

In  arriving  at  this  conclusion  we  have  not  overlooked  the  case  of 
Slocum  V.  New  York  Life  Insurance  Co.,  recently  decided  by  the  Su- 
preme Court  of  the  United  States,  228  U.  S.  364,  33  Sup.  Ct.  523,  57 
L.  Ed.  879.  That  was  an  action  upon  a  life  insurance  policy,  and  was 
brought  in  the  Circuit  Court  for  the  Western  District  of  Pennsylvania. 
A  motion  was  made  by  the  defendant  for  a  directed  verdict,  which 
was  denied  and  the  cause  submitted  to  the  jury,  which  rendered  a 
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verdict  in  favor  of  the  plaintiff.  Upon  appeal  to  the  Circuit  Court  of 
Appeals,  it  was  held  that,  as  matter  of  law,  the  defendant  should  have 
recovered,  juid  that  it  was  error  to  have  denied  its  motion  for  a  direc- 
tion. The  court  thereupon  not  only  reversed  the  judgment,  but  also 
directed  a  judgment  for  defendant.  It  did  this  under  a  statute  of  the 
state  of  Pennsylvania  which,  in  different  language,  confers  upon  an 
appellate  court  similar  power  to  that  sought  to  be  conferred  upon  this 
court  by  section  1317  of  our  Code.  Penn.  Laws  1905,  c.  198,  p.  286. 
The  Supreme  Court  of  the  United  States  agreed  that  the  motion  for  a 
directed  verdict  in  favor  of  the  defendant  should  have  been  grant- 
ed as  matter  of  law,  and  sustained  the  Circuit  Court  of  Appeals  in 
reversing  the  judgment.  It  held,  however,  upon  constitutional  grounds, 
that  notwithstanding  only  a  question  of  law  was  involved,  and  that 
a  new  trial  must  of  necessity  result  in  the  direction  of  a  verdict,  still 
the  Circuit  Court  of  Appeals  had  exceeded  its  power  in  directing  the 
proper  judgment  to  be  entered,  and  should  have  ordered  a  new  trial, 
to  the  end  that  there  should  be  a  formal  verdict  upon  the  record,  al- 
though it  would  not  be  one  found  by  the  jury  upon  conflicting  evi- 
dence, but  one  directed  by  the  court  as  matter  of  law.  This  conclusion 
was  arrived  at  upon  a  consideration  of  the  seventh  amendment  to  the 
Constitution  of  the  United  States,  reading  as  follows: 

"In  salts  at  common  law,  where  the  value  In  controyersy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  Jury  shall  be  preserved;  and  no  fact 
tried  by  a  Jury  shall  be  otherwise  re-examlaed  In  any  court  of  the  United 
States,  than  according  to  the  rules  of  the  common  law." 

The  decision  turned  upon  the  construction  to  be  given  to  the  second 
part  of  the  amendment,  as  to  the  re-examination  of  the  facts  once  tried 
by  a  jury,  which,  as  was  thought  by  a  majority  of  the  court,  confined 
the  practice  in  such  cases  to  that  which  prevailed  at  common  law  when 
the  seventh  amendment  was  adopted,  at  which  time,  as  it  was  said  in 
the  opinion,  no  such  thing  as  an  involuntary  nonsuit  or  dismissal  of  a 
complaint  was  known,  and  upon  reversal  of  a  common  law  judgment 
Upon  appeal,  it  was  necessary  that  a  new  trial  should  be  had  before  a 
jury,  if  for  no  other  purpose  than  to  have  upon  the  record  a  formal 
verdict,  even  though  rendered  upon  direction,  as  the  basis  for  a  judg- 
ment. The  highly  artificial  rules  of  procedure  at  common  law  which 
{)revailed  in  England  when  the  seventh  amendment  was  adopted  have 
ong  since  been  abandoned  in  that  country,  and  in  nearly  all  of  the 
United  States,  in  favor  of  a  simpler  and  less  technical  procedure.  In 
our  own  state,  while  we  have  preserved  the  inviolability  of  the  right 
of  trial  by  jury,  in  this  regard  conforming  to  the  first  part  of  the  sev- 
enth amendment  to  the  federal  Constitution,  we  have  not  irrevocably 
bound  ourselves  to  the  ancient  rules  of  procedure  at  common  law  by 
adopting  any  constitutional  provision  similar  to  that  contained  in  the 
second  naif  of  the  seventh  amendment,  upon  which  the  decision  in 
Slocum  V.  N.  Y.  Life  Ins.  Co.  turned.  That  case,  therefore,  is  not  an 
authority  upon  the  question  we  are  now  engaged  in  considering. 

To  return  to  the  case  at  bar,  we  find  upon  the  plaintiff's  own  case 
that  as  matter  of  law  she  has  failed  to  show  that  she  herself  was  free 
from  contributory  negligence,  and  for  that  reason  that  her  complaint 
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should  have  been  dismissed  at  the  trial.  There  is  no  suggestion  that 
she  did  riot  produce  on  the  trial  all  the  available  evidence  to  support 
her  complaint,  or  that  upon  a  new  trial  she  would  be  able  to  produce 
new  evidence  to  support  the  deficiency  in  her  proofs.  An  appropriate 
situation  is  therefore  presented  for  exercising  the  power  conferred  by 
section  1317  of  the  Code  of  Civil  Procedure  as  we  construe  it 

The  judgment  and  order  appealed  from  will  therefore  be  reversed, 
and  the  complaint  dismissed,  with  costs  in  all  courts  to  the  defendant. 

INGRAHAM,  P.  J.,  and  CLARKE  and  HOTCHKISS,  JJ.,  concur. 

LAUGHLIN,  J.  I  dissent  from  the  dismissal  of  the  complaint, 
but  vote  for  a  new  trial  for  error  in  allowing  the  contradiction  of  the 
witness  Smith  as  to  the  speed  of  the  car,  and  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence. 


PETERSON  v.  OCEAN  ELEOTBIG   RT.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    March  6,  1914.) 

Appeal  from  Trial  Term,  New  Tork  County. 

Action  by  Ernest  Peterson  against  the  Ocean  Electric  Hallway  Company. 
From  a  Judgment  for  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial,  it  appealp.    Reversed  and  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  liAUGHLIN,  CIiARKE,  SCOTT,  and 
HOTCHKISS,  JJ. 

William  C.  Beecher,  of  New  York  City,  for  appellant 
Louis  Stockier,  of  New  Xork  City,  for  respondent 

PEB  CTTRIAM.  For  the  reasons  stated  in  Mae  I.  Peterson  r.  Ocean  Elec- 
tric Railway.  Company  (decided  herewith),  146  N.  T.  Supp.  604^  the  Judgment 
and  order  appealed  from  are  reversed,  and  the  complaint  dismissed,  with  coat? 
m  all  courts  to  the  defendant  All  concur,  except  LAUGHLIN,  J.,  dissenting 
in  part 

LAUGHUN,  J,,  dissents  from  dismissal  of  complaint  and  votes  for  a  new 
ttlaL 


CLBABT  V.  DYKEMAN. 
(Supreme  (Tourt  Appellate  Division,  First  Department    Mardi  6,  1914.) 

1.  Biixs  ANB  NoOTS  (I  862*)— Bona  Fide  Pubcrasebs — Dxfersxs. 

A  bona  fide  purchaser  of  an  accommodation  note  for  value  and  without 
notice  acquires  it  free  from  all  defenses,  and  can,  even  after  maturity, 
transfer  good  title  to  another  person,  even  though  the  assignee  had  notice 
of  the  defenses. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {{  937-943 ; 
Dea  Dig,  S  362.*] 

2.  Biixs  and  Notxb  (S  623*) — Actions — PaKsuiiFTioN. 

Proof  that  a  party  furnished  the  money  for  the  purchase  of  a  promis- 
sory note  prima  fade  shows  him  to  be  the  real  owner,  entiUed  to  enforce 
payment 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  IS  1822-1825 ; 
Dec.  Dig.  i  623.*] 
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S.  Witnesses  (I  400*) — EtZAHiNATiON — CoKTBAOicnoN. 

Where  a  defeudant  was  forced  to  call  the  one  who  claimed  to  be  the 
real  party  in  interest  to  establish  his  defense,  he  is  not  concluded  by  that 
party's  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  !|  11268,  1260 ;  Dec. 
Dig.  {  400.*] 

4  Bills  and  Notes  (S  496*) — ^Acnows — Defenses. 

In  an  action  on  a  promissory  note,  where  defendant  claimed  that  plain- 
tiff was  not  the  real  party  in  interest,  but  was  acting  for  the  accommoda- 
tion payee,  he  has  the  burden  of  establishing  that  fact. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  f{  1666^, 
1669-1674;    Dec.  Dig.  {  496.*] 

Q.  Bills  anu  Notes  (|  623*) — Actions — Defensx&  ' 

In  an  action  on  a  promissory  note,  where  defendant  claimed  tliat  plain- 
tiff was  not  entitled  to  recover,  as  he  was  acting  for  the  accommodation 
payee,  evidence  held  insufficient  to  establish  that  fact 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  fi  1S22- 
1825;  Dec.  Dig.  |  623.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Joseph  W.  Cleary  against  Conrad  V.  Dykeman.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

See,  also,  143  N.  Y.  Supp.  1110. 

The  opinion  of  Lehman,  J.,  is  as  follows : 

[1]  The  defendant  Dykeman,  is  sued  upon  a  note  made  and  executed  by 
him.  This  note  is  a  renewal  note  of  an  earlier  note.  The  defendant  dainu 
that  at  the  time  when  he  made  the  original  note  he  had  been  induced  by  one 
Kaufman  Simon  to  purchase  a  very  considerable  proportion  of  the  stock  of 
a  mining  company  controlled  by  Simon,  and  that  be  execute!  the  note  for 
Simon's  accommodation  to  the  order  of  the  mining  company.  It  is  undisputed 
that  the  note  was  discounted  by  Simon  in  the  Edgewater  National  Bank,  and 
that  the  Edgewater  National  Bank  had  a  title  free  from  any  possible  defense 
that  the  note  was  made  only  for  the  accommodation  of  any  party.  The  Edge- 
water  Bank,  having  a  title  to  the  note  free  from  all  defenses,  could  transfer 
its  title  to  any  other  party,  even  after  maturity,  and  even  though  the  assignee 
had  knowledge  of  such  defenses.  The  party  suing  upon  the  note  as  the  as- 
signee of  the  bank  could  enforce  the  note  by  virtue  of  the  title  received  from 
the  bank.  The  defense  that  the  note  was  made  for  the  accommodation  of 
iSimon,  therefore,  falls  unless  the  note  is  the  property  of  Simon,  who,  of 
course,  could  not  enforce  it  as  against  a  party  who  made  the  note  only  for 
his  accommodation. 

[2-6]  The  suit  is,  however,  brought,  not  by  Simon,  but  by  one  Cleary, 
who  bought  the  note  after  maturity  from  the  bank,  with  a  check  fumisbed 
by  one  Clegg,  and  at  Clegg's  re<iue8t  Prima  fade  Clegg  Is  the  real  owner 
of  the  note,  and  entitled  to  enforce  payment  from  the  maker.  The  defendant 
therefore,  to  establish  his  defense,  is  bound  to  produce  some  evidence  to  show 
that  Clegg  Is  only  an  agent  or  dummy  for  Simon.  The  only  evidence  pro- 
duced upon  this  point  is  the  testimony  of  Clegg  himself  and  the  record  of 
Clegg's  bank  account.  Clegg  testified  in  effect  that  Simon  was  a  friend  to 
whom  he  was  under  considerable  personal  obligations;  that  Simon  said  that 
he  did  not  wish  to  take  up  the  note  from  the  bank  himself,  as  it  would  em- 
barrass him  to  be  obliged  to  sue  one  of  the  directors  of  his  mining  company, 
and  Simon  therefore  requested  the  witness  to  take  up  the  note.  The  witness 
complied  with  this  request  through  Cleary,  and  furnished  Cleary  with  his 
own  check.  He  further  testified  that  Simon  did  not  furnish  him  with  the 
money,  but  that  he  drew  the  money  from  his  own  account,  and  that  Simon 
had  not  promised  to  indemnify  him  in  any  way.  Clegg's  bank  account  shows 
that  imiuediately  before  he  drew  this  check  he  deposited  a  slightly  larger 
sum  in  cash.     Clegg  claims  this  deposit  was  made  up  of  cash  received  from 
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rents  and  varlong  otber  sources,  but  bis  bank  account  shows  tbat  at  no  pre- 
Tlons  time  had  he  ever  deposited  such  a  large  amount  in  cash.  Clegg  was  of 
course  an  interested  witness,  and,  though  produced  by  the  defendant,  he  was 
an  adverse  witness.  I  do  not  think  that  the  defendant  is  therefore  actually 
bound  by  liis  testimony,  and  the  question  of  the  credibility  of  his  testimony 
is  a  question  for  the  Jury.  The  Jury  would  be  entirely  justified  in  refusing 
to  credit  his  testimony;  but,  since  his  testimony  is  the  only  testimony  pro- 
duced by  the  defendant,  the  defendant  is  In  the  unfortunate  dilemma  that 
if  the  testimony  is  true,  it  affirmatively  establishes  that  Clegg  Is  the  real 
plaintiff,  and  if  false,  then  there  is  no  testimony  rematning  to  rebut  the 
plaintiff's  prima  fade  case.  The  defendant  is  bound  to  produce  evidence 
which  will  Justify  the  inference  that  Simon  is  the  real  plaintiff;  and  evi- 
dence that  Justified  merely  a  suspicion  is  Insufficient  Nevertheless,  since  it 
is  clear  that  such  a  suspicion  is  Justified,  I  have  carefully  examined  Clegg's 
testimony  to  seek  out  whether,  by  disregarding  those  portions  favorable  to 
himself  and  regarding  as  credible  only  those  portions  which  are  favorable 
to  defendant,  any  tacts  remain  which  Justify  the  inference  that  Clegg  Is 
Simon's  dummy.  For  this  purpose  I  have  accepted  as  true  that  Clegg 
was  a  close  friend  of  Simon;  that  he  took  up  the  note  in  suit  at  Simon's 
request;  that  the  bank  reo^ved  payment  by  a  check  drawn  on  Clegg's 
account;  that  tor  the  purpose  of  meeting  this  check  Clegg  deposited  a 
slightly  larger  amount  of  cash  in  his  account;  and  that  the  deposit  of 
such  a  large  amount  in  cash  was  unprecedented.  In  considering  the 
inferences  that  may  be  drawn  from  this  testimony,  It  must  be  remem- 
bered that  the  question  in  the  case  is  not  whether  Simon  induced  Clegg  to 
take  up  the  note  to  avoid  the  interposition  of  the  defense  that  the  defendant 
was  an  accommodation  maker,  but  is  whether  the  plaintiff  is  in  fact  repre- 
senting him  and  not  Clegg.  None  of  the  facts  testified  to  is  in  any  way  In- 
consistent with  the  view  that  Clegg  did  take  up  the  note  individually,  and  is 
the  person  directly  Interested  in  a  recovery,  even  though  he  was  induced  to 
come  Into  the  case  out  of  friendship  to  Simon  and  to  help  Simon  out  of  an 
embarrassing  situation,  unless  there  is  also  some  evidence  that  Simon  fur- 
nished him  with  the  money  to  take  up  the  note,  or  is  in  some  way  directly 
behind  the  suit  Tlie  defendant  contends  that  this  proof  is  furnished  by  the 
improbability  of  Clegg's  story  that  the  amount  of  cash  deposited  to  meet  this 
check  came  to  him  from  tils  ordinary  business.  Conceding  that  this  story 
is  improbable.  I  still  think  that  a  finding  that  Simon  furnished  this  money 
would  rest  only  in  conjecture,  and  is  not  an  inference  which  can  be  drawn 
from  the  evidence.  I,  therefore,  find  no  question  to  submit  to  the  Jury,  and 
the  motion  to  set  aside  the  direction  of  a  verdict  must  be  denied.  Thirty 
days'  stay  of  execution  and  60  days  to  make  a  case. 

Argued    before     INGRAHAM,     P.    J.,    and    McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 
J.  F.  Carew,  of  Brooklyn,  for  appellant. 
Monte  London,  of  New  York  City,  for  respondent 

PER  CURIAM.     Judgment  affirmed,  with  costs,  on  opinion  of 
Lehman,  J.,  at  Trial  Term. 
Order  filed.  

(161  App.  Dlv.  33) 

McCORMACK  V.  SECURITT  MUTUAL  UFB  INS.  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department.    Bfarch  4, 1914.) 
1.  Insuranci  (i  854*) — Lite  Insubance — Notice. 

Under  Insurance  Law  (Consol.  Laws,  c.  28)  i  92,  requiring  insurance 
companies  to  send  notices  that  premiums  are  due,  and  providing  that  no 
Insurance  company  shall  declare  any  policy  forfeited  unless  a  written  or 
printed  notice,  stating  the  amount'of  the  premium  due,  the  place  and  the 
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person  to  wbom  It  Is  payable,  shall  have  been  sebt  at  least  16,  and  not 
more  than  45,  days  prior  to  the  day  when  the  premium  la  payable,  a  no- 
tice that  a  premium  Is  payable  will  not  support  a  forfeiture,  where  it  con- 
tained many  alternative  directions  as  to  payment,  and  was  incumbered  by 
suggestions,  intimations,  and  advice;  the  notice  required  by  the  statute 
being  a  danger  signal  which  would  not  lull  the  insured  Into  false  security. 
[Ed.  Note.— For  other  cases,  see  Insurance,  C«it  Dig.  K  008-911,  913; 
Dec.  Dig.  I  354.*] 

2.  INSURAMOK  (8  378*)— liiFE  Iksubarci: — FowBB  or  Officebs. 

Where  the  field  snperintendent  and  local  cashier  of  the  defendant  In- 
surance company  consented  to  the  reinstatement  of  a  Ufe  policy  after  lapse 
In  payment  of  premiums,  wltb  knowledge  that  the  insured  was  hopelessly 
111,  such  knowledge  is  chargeable  to  the  company,  and  it  cannot  defeat  re- 
covery on  the  ground  that  a  statement  signed  by  the  insured  recited  that 
be  was  In  good  health. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  SS  968-997 ;  Dec. 
Dig.  {  878.*] 

3.  iNStmANCB   (§  365*)— LiFB    iNBUBAItCK — INOONTKSTABIUTT. 

A  life  policy  contained  a  clause  providing  that  It  should  be  Incontesta- 
ble after  the  expiration  of  one  year.  It  was  forfeited  fbr  nonpayment  of 
premiums,  but  was  reinstated  a  few  months  later  as  of  the  date  of  the 
forfeiture,  the  company  accepting  the  original  check  for  the  premium, 
which  the  Insured's  wife  had  negligently  failed  to  mall.  Held,  that  the 
policy  as  reinstated  related  back  to  the  time  of  the  forfeiture,  and  It  be- 
came Incontestable  within  one  year  after  forfeltare. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {§  832,  933 ;  Dec. 
Dig.  f  365.*] 

Smith,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Albany  County. 

Action  by  Agnes  L.  McCormack  against  the  Security  Mutual  Life 
Insurance  Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOWARD,  and 
WOODWARD,  JJ. 

Rollin  B.  Sanford,  of  Albany,  for  appellant. 

Harvey  D.  Hinman,  of  Binghamton  (Jay  L.  Gregory,  of  Bingham- 
ton,  of  counsel),  for  respondent 

HOWARD,  J.  In  1901  the  Security  Mutual  Life  Insurance  Com- 
pany vvrrote  a  policy  for  $2,000  on  the  life  of  John  A.  McCormack. 
He  was  then  a  sound  and  healthy  man ;  afterwards  he  was  stricken 
with  a  fatal  malady,  with  which  he  suffered  for  several  years  and  then 
died.  On  December  12,  1910,  a  quarter  yearly  premium  became  due 
and  payable,  with  30  days'  grace.  On  November  12,  1910,  a  notice 
was  sent  out  by  the  company  and  received  by  the  assured,  whereby 
the  company  undertodc  to  apprise  the  assured  of  his  obligation  to 
make  a  premium  payment  on  December  12tb.  Mrs.  McCormack,  the 
wife  of  the  assured,  the  plaintiff  herein,  wrote  a  check  on  December 
5tii  for  the  amount  due,  put  it  in  an  envelope,  and  directed  the  envelope 
to  the  company,  but  omitted  to  mail  it.  On  February  13,  1911,  the 
company  notified  the  assured  by  letter  of  his  default,  and  su^ested 
that  he  arrange  for  a  reinstatement  of  his  policy.    Mrs.  McCormack 
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visited  the  office  of  the  local  agent,  Miss  M.  F.  Hearley,  the  person 
named  in  the  notice,  for  the  purpose  of  inquiring  into  the  matter.  She 
was  told  by  Miss  Hearley  that  a  reinstatement  of  the  policy  was  neces- 
sary, and  that  Mr.  McCormack  must  certify  that  he  was  Uien  in  good 
health.  Mrs.  McCormack  told  the  agent,  so  she  says,  that  no  such 
certificate  could  be  made,  for  her  husband  was  then  and  had  been  for 
years  in  bad  health.  But  the  assured  did  ultimately  sign  such  a  certifi- 
cate, and  was,  in  form,  reinstated  by  the  company.  He  died  Janu- 
ary 2,  1912. 

[1]  The  defense  to  this  action,  brought  on  the  policy,  is  that  the 
policy  was  forfeited  by  the  nonpayment  of  the  premium  due  December 
12,  1910,  and  that  the  reinstatement  was  procured  by  fraud  and  false 
statements.  And  so  we  must  first  inquire  whether  there  was  a  for- 
feiture. 

Section  92  of  the  Insurance  Law  requires  insurance  companies  to 
send  out  to  policy  holders  a  notice  that  premiums  are  due.  This  sec- 
tion provides  that  no  insurance  company  shall  declare  any  policy  for- 
feited— 

"anless  a  written  or  printed  notice  stating  the  amount  of  snch  premium, 
*  *  *  due  on  such  i>olicy,  the  place  where  it  shall  be  paid,  and  the  person 
to  whom  the  same  is  payable,  shall  have  been  duly  addressed  and  mailed  to 
the  person  whose  life  is  insured  *  *  *  at  least  fifteen  and  not  more  than 
forty-five  days  prior  to  the  day  when  the  same  is  payable.  The  notice  shall 
also  state  that  unless  snch  premium,  then  due,  shall  be  paid  to  the  corpora- 
tion, or  to  the  duly  appointed  agent  or  person  authorized  to  collect  such  pre- 
mium by  or  before  the  day  It  falls  due,  the  policy  and  all  payments  thereon 
will  become  forfeited  and  void  except  as  to  the  right  to  a  surrender  value  or 
paid-up  poUcy  as  in  this  chapter  provided." 

The  notice  which  the  company  sent  to  the  assured  in  this  case  reads : 
"Security  Mutual  Life  Insurance  Comi>any,  Blnghamton,  N.  T. 

"Dear  Sir:  On  or  before  Dec.  12th,  1910,  a  premium  payment  of  sixteen 
ft  **/ioo  dollars,  for  the  regular  %  yearly  payment  required  to  renew  policy  ' 
No.  84628  on  the  life  of  John  A.  McCormack  in  this  company,  will,  if  such 
policy  be  in  force  on  that  day,  but  not  otherwise,  become  due  and  payable  to 
the  comptroller  of  the  company  at  its  office.  Security  Mutual  Life  Building, 
Blnghamton,  N.  Y.,  and  unless  said  premium  shall  be  paid  on  or  before  said 
date,  the  policy  and  all  payments  made  thereon  wUl  become  forfeited  and 
void,  except  that  this  notice  shall  not  aXCect  any  right  to  paid-up  or  extended 
Insurance,  or  to  30  days'  grace.  If  provided  for  In  the  policy  contract 

"The  acceptance  of  any  premium  by  the  comi)any  after  the  date  when  due 
Is  subject  to  the  condition  that  the  insured  is  in  good  health,  and  an  ex- 
pressed warranty  upon  the  part  of  the  holder  of  the  policy  to  that  effect,  and 
shall  not  be  construed  as  a  waiver  of  the  conditions  of  the  policy  as  to  future 
payments,  nor  as  establishing  a  course  of  dealing  between  the  company  and 
the  bolder  of  the  policy. 

"The  sending  of  this  notice  shall  not  be  held  to  waive  any  forfeiture  or 
lapse  of  the  policy.  If  any  previous  payment  has  not  bera  made. 

"No  agent,  collector,  or  other  person,  except  the  president,  vice  president, 
comptroller,  or  secretary,  has  authority  to  receive  payment  of  a  premium 
after  It  becomes  due,  or  to  extend  the  time  for  the  payment  of  a  premium, 
or  to  grant  permits,  or  to  make,  alter,  restore,  or  discharge  policy  contracts, 
or  to  waive  any  condition  thereol 

"Dated  Blnghamton,  N.  Y.,  Nov.  12tli,  1910. 

"Betntn  this  receipt  with  your  remittance. 

"Chas.  A.  La  Dae,  Secretary. 

"All  premiums  are  due  at  the  office  of  the  company  in  the  city  of  Blngham- 
ton, M.  T.,  but  for  the  convenience  of  policy  holders  payments  may  be  made 
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>u  or  before  the  date  when  dve  to  an  authorised  collector  in  exdbange  for 
tbe  company's  receipt  therefor,  signed  by  the  secretary,  and  conntersigned 
by  the  collector. 

"Payment  may  be  made  to  U.  F.  Hearley,  80  State  Street,  Albany,  N.  Y,, 
authorized  collector. 

"Pay  now  and  avoid  overlooking  it  M.  F.  H." 

It  is  unnecessary  to  analyze  this  notice.  It  is  sufficient  to  say  that 
in  our  judgment  it  does  not  comply  with  the  statute  either  literally  or 
substantially ;  this  is  apparent  on  its  face.  Its  form,  its  verbiage,  its 
surplusage ;  its  suggestions,  intimations,  and  advice,  intermingled  with 
the  language  of  the  statute,  are  all  repugnant  to  directness  and  simplic- 
ity. The  notice  is  intended  to  be,  as  the  plaintiff's  attorney  has  well 
expressed  it,  a  "danger  signal."  But  the  danger  signal-is  here  confused 
with  a  dozen  other  signals.  There  is  no  excuse  for  this ;  no  necessity 
for  it.  If  the  insurance  company  wishes  to  convey  this  additional  in- 
formation to  its  policy  holders,  it  must  do  so  at  other  times  than  when 
sending  out  premium  notices,  and  on  other  papers.  But  it  is  urged  that 
the  plaintiff  received  the  notice  and  attempted  to  act  upon  it,  and  there- 
fore if  it  was  in  some  degree  defective,  it  served  its  purpose,  and  the 
plaintiff  was  not  harmed.  But  neither  was  the  company  harmed  by 
the  default  in  payment ;  it  received  the  same  amount  of  money  and  the 
same  identical  check  which  it  would  have  received  if  the  premium 
had  been  paid  when  due.  And  we  cannot  be  certain  that  the  plaintiff 
was  not  harmed ;  the  peculiar  and  ambiguous  language  of  the  notice 
may  have  lulled  her  somewhat  into  repose.  She  may  not  have  been 
spurred  on  by  fear  of  forfeiture,  as  perhaps  she  would  have  been  by 
the  simple,  direct  language  of  the  statute.  The  law  abhors  the  forfeit- 
ure of  insurance  policies  on  technical  grounds,  and  in  order  to  effect 
a  forfeiture,  the  statute  must  be  strictly  complied  with.  This  court 
has  already  taken  a  position  on  this  subject.  Flint  v.  Provident  Life  & 
Trust  Co.,  157  App.  Div.  885,  141  N.  Y.  Supp.  1119.  There  is  no 
reason  to  change  that  position  now.  The  notice  must  be  held  to  have 
been  defective  and  insufficient  to  work  a  forfeiture. 

[2]  Having  reached  the  conclusion  that  the  policy  was  never  for- 
feited, it  is  not  strictly  necessary  to  make  further  examination  of  this 
case.  It  may  not  be  unprofitable,  however,  to  do  so.  Although  the 
adjudicated  cases  in  this  state  are  by  no  means  harmonious  on  the 
subject,  the  weight  of  authority  is  to  the  effect  that  agents  of  insurance 
companies  cannot,  by  any  statements  which  they  may  make,  waive  or 
alter  the  written  conditions  of  policies.  But  that  rule  is  not  controlling 
here,  for  the  situation  before  us  presents  a  different  question.  We  are 
now  to  determine  whether  knowledge  on  the  part  of  agents  becomes 
knowledge  on  the  part  of  the  company.  That  is  the  question  before  us 
now.  The  jury  has  found  in  this  case  that  two  agents  of  the  company 
— &  local  agent  and  a  "field  superintendent" — ^had  full  knowledge  of 
the  condition  of  health  of  the  insured  at  the  time  the  policy  was  rein- 
stated. The  finding  of  the  jury  cannot  be  doubted,  for  it  comports 
with  the  probabilities  of  the  case  and  with  common  knowledge  as  to 
the  methods  of  insurance  agents.  The  field  superintendent,  by  his 
title  of  office,  as  well  as  by  his  testimony,  appears  to  have  been  a  repre- 
sentative of  much  importance  in  the  company.    His  jurisdiction  ex- 
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tended  all  over  the  United  States.  His  duties  were  general  and  super- 
visory in  character.  If  he  knew  of  reasons  why  a  person  ought  not 
to  be  reinstated,  it  was  his  duty,  so  he  tells  us,  to  report  such  informa- 
tion to  the  company.  Under  these  conditions  it  should  be  held  that 
knowledge  on  the  part  of  this  agent  was  knowledge  on  the  part  of  the 
company.  It  follows  that,  the  company,  having  full  knowledge  of  the 
condition  of  health  of  the  assured  at  the  time  it  reinstated  his  policy, 
it  is  estopped  from  setting  up  as  a  defense  the  false  statements  in  his 
application  for  reinstatement.  The  company  knew  that  Mr.  McCor- 
mack  was  desperately  sick.  Notwithstanding  this,  with  its  eyes  wide 
open,  it  reinstated  his  policy.    It  cannot  now  complain. 

[3]  And  there  is  still  another  feature  of  this  ease  worthy  of  con- 
sideration. The  process  of  reinstatement  here  consisted  of  the  ac- 
ceptance by  the  company  of  the  orginal  check  drawn  by  the  plaintiff 
for  the  payment  of  the  premium  and  the  delivery  by  the  company  of 
the  original  receipt  to  the  plaintiff.  No  new  written  contract  was  exe- 
cuted. The  "reinstatement"  was  a  reissuance  of  the  old  policy.  That 
is,  the  policy  having  ceased  to  exist,  as  the  company  claimed,  on  De- 
cember 12,  1910,  it  did  not  make  out  a  new  policy  when  it  resumed 
relations  with  the  plaintiff,  but  issued  the  old  policy  over  again,  and 
dated  it,  in  effect,  December  12,  1910.  This  must  be  so,  otherwise 
the  amount  received  by  the  company  in  premiums  between  December 
12,  1910,  and  about  February  18,  1911,  was  money  accepted  and  re- 
tained by  the  company  when  there  was  no  policy  in  existence.  This 
plan  avoided  all  gaps  and  interims.  The  old  policy,  issued  anew,  was 
to  bear  date  December  12,  1910.  That  this  was  the  distinct  understand- 
ing of  the  parties  is  dearly  apparent.  This  being  so,  the  incontesta- 
bility clause  must  be  held  to  apply  to  the  "reinstated"  policy  with  the 
same  force  and  effect  as  it  did  to  the  original  policy.  This  is  equitable 
and  jiist,  and  has  been  sanctioned  by  the  Court  of  Appeals.  Teeter  v. 
United  Life  Insurance  Association,  159  N.  Y.  411,  54  N.  E.  72. 
Therefore  it  follows  that  after  one  year  from  December  12,  1910,  the 
policy  was  incontestable. 

The  judgment  of  the  Trial  Term  should  be  reversed,  and  judgment 
for  the  relief  demanded  in  the  complaint  rendered  for  the  plaintiff, 
with  costs. 

We  disapprove  of  the  finding  of  fact  made  by  the  Trial  Court,  to  the 
effect  that  the  defendant  duly  rescinded  the  contract  of  insurance  and 
reinstatement.  All  concur,  except  SMITH,  P.  J.,  dissenting  and  LY- 
ON, J.,  not  sitting. 

KELLOGG,  J.  (concurrhig).  The  jury  has  found  that  the  general 
field  superintendent,  at  the  interview  in  February,  1911,  and  the  cash- 
ier at  and  prior  to  that  time,  understood  the  condition  of  the  health  of 
the  insured.  The  trial  justice  has  not  disturbed  those  findings,  but, 
upon  the  theory  that  th^  had  such  knowledge,  says  the  fact  is  imma- 
terial under  the  authorities.  The  jury  has  believed  the  plaintiff  rather 
than  those  officials.  The  plaintiff  says  the  petition  for  reinstatement 
was  made  after  the  cashier  knew  of  the  ill  health  of  the  assured,  and 
after  i^intiff  had  informed  her  that  she  could  not  truthfully  make  the 
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petition,  and  that  when  she  explained  that  the  check  had  been  pat  in 
the  envelope,  and  she  was  surprised  to  find  that  it  was  not  mailed,  the 
cashier  said  she  was  very  sorry  about  it,  and  "she  knew  the  company 
would  do  what  was  right."  After  the  petition  had  been  forwarded  the 
cashier  called  the  plaintiff  to  her  office  and  introduced  her  to  the  gen- 
eral field  superintendent,  and  said  that  he  had  brought  the  reinstate- 
ment paper  to  her  from  Binghamton,  the  home  of  the  company.  He 
delivered  it  to  her  and  said — 

"knowing  the  condition  of  affairs,  and  knowing  how  very  sick  my  hnsband 
was,  that  the  company  had  done  me  a  very  great  favor  in  reinstating  him." 

She  had  the  right  to  believe,  and  evidently  did  believe,  that  he  came 
to  her  as  the  representative  of  the  home  office  to  close  the  transaction 
with  her.  He  had  a  general  supervisory  power  over  agents  and  to  look 
out  for  the  interests  of  the  company  wherever  he  is.    He  says — 

"that  If  he  knew  an  applicant  was  not  entitled  to  reinstatement,  It  would  be 
his  daty  to  report  the  faMs  to  the  company  at  once." 

If  he  was  intrusted  by  the  home  office  with  a  reinstatement  to  de- 
liver, ^nd  delivered  it  to  a  party  known  by  him  to  be  in  ill  health,  he 
bound  the  company,  where  the  party  has  relied  upon  his  acts.  The 
plaintiff  evidentiy  had  no  exact  knowledge  of  the  powers  of  the  super- 
intendent or  the  cashier.  She  may  have  exaggerated  the  authority  of 
the  cashier,  as  over  her  desk,  in  large  letters,  was  the  placard  "Security 
Mutual  Life  Insurance  Company."  That  fact,  and  the  fact  that  the 
superintendent  brought  the  reinstatement  papers  from  the  home  office, 
undoubtedly  caused  her  to  believe  that  she  was  dealing  with  the  com- 
pany. The  correspondence  between  the  cashier  and  the  company  with 
reference  to  the  petition,  the  reinstatement,  and  the  check  is  not  in 
evidence.  It  was  her  duty  to  inform  the  company  of  the  known  con- 
dition of  the  insured.  We  must  assimie  that  she  performed  that  duty, 
in  the  absence  of  proof  to  the  contrary.  There  is  no  proof  that  she 
and  the  superintendent  failed  to  perform  their  duties  to  the  company. 
The  medical  examiner  says  he  did  not  know,  but  the  correspondence 
was  not  with  him,  and  the  superintendent  did  not  report  to  him.  The 
petition  was  simply  handed  over  to  him  by  the  company  for  his  con- 
sideration. If  the  company  felt  that  under  the  circumstances  it  was 
not  just  or  wise  for  it  to  contest  its  liability  upon  technical  grounds, 
evidently  it  would  not  have  informed  the  medical  examiner,  as  his 
approval  was  desired.  If  the  plaintiff  is  telling  the  truth  about  the 
attempt  to  mail  the  check  and  the  reinstatement,  the  company  would 
at  least  have  been  acting  very  technically  and  shortsightedly  if  it  had 
refused  reinstatement.  The  insured  was  helpless  and  failing  in 
strength  from  day  to  day ;  the  insurance  was  constantly  in  the  mind  of 
himself  and  wife;  the  default  was  purely  accidental.  If  the  company 
did  not  have  knowledge  of  the  condition  of  the  health  of  the  insured, 
the  circumstances  were  such  that  it  is  estopped  by  the  acts  of  its  rq>- 
resentatives  under  the  circumstances  shown. 

At  the  time  of  the  default  the  policy  had  a  surrender  value  of  $900 ; 
there  was  a  note  against  it  of  $282.  The  husband  was  in  a  hopeless 
condition,  and  clearly  could  survive  but  a  short  time.    If  the  company 
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had  refused  reinstatement,  it  would  have  been  easy  for  her,  in  his  con- 
dition of  health,  to  borrow  the  amount  of  the  loan  upon  the  strength 
of  the  paid-up  policy,  which  would  have  resulted,  at  the  worst,  in  her 
receiving  $618.  The  plaintiff  had  no  intention  to  defraud  the  company. 
She  was  acting  with  its  representatives,  who  knew  the  facts  as  well  as 
she  did ;  she  believed  they  were  honestly  representing  the  company, 
and  in  fact  were  the  company. 

The  cases  relied  upon  by  the  respondent  indicate  that  the  cashier 
had  not  the  power  to  bind  the  company  by  knowledge  which  she  had 
and  did  not  communicate  to  the  company.  We  need  not  quarrel  with 
them,  for  the  fair  inference  is  that  the  company  had  the  knowledge. 
If  the  general  field  superintendent  can  bring  from  the  home  office  and 
deliver  a  reinstatement  to  a  dying  man,  under  circumstances  which  ren- 
der such  delivery  just  and  reasonable,  and  the  company  can  avoid  the 
effect  of  it  after  the  assured,  relying  upon  it,  has  allowed  the  time  to 
obtain  the  surrender  value  on  the  policy  to  lapse,  then  technicality  prer 
vails  over  justice.  I  think  the  verdict  of  the  jury,  and  the  inferences 
fairly  coming  from  it,  indicate  that  the  company  had  knowledge  of  the 
condition  of  the  insured  at  the  time  it  received  the  check  for  the  pre- 
mium in  dispute,  and  that  it  is  therefore  liable  on  the  policy. 

The  company  received  the  check  which  had  been  drawn  in  Decem- 
ber, and  signed  the  receipt  prepared  for  the  December  payment,  giving 
it  the  date  of  December  10,  1910,  and  marking  it  "Reinstated."  It-  was 
practically  ignoring  the  fact  that  there  had  been  a  default,  and  was 
treating  the  matter  as  if  the  check  had  been  received  in  due  course  of 
mail.  It  is  not  going  too  far,  under  all  the  circumstances,  to  say  that 
the  reinstatement  was  dated  back  as  of  December  10,  1910,  and  under 
the  terms  of  the  policy  was  incontestable. 

In  addition  to  the  criticisms  on  the  notice  made  by  Justice  HOW- 
ARD, it  should  be  stated  that  the  notice  is  conditional  upon  its  face. 
It  states  that  the  premium  will  be  due  upon  a  certain  day,  if  the  policy 
is  in  force  on  that  day.  Why  throw  a  doubt  upon  the  validity  of  the 
policy?  Why  leave  it  to  the  assured  to  determine  whether  the  pre- 
mium is  due  on  that  day  or  not?  The  law  required  the  company  to 
give  notice  of  the  fact,  and  did  not  intend  that  whether  the  premium 
was  due  or  not  should  be  worked  out  in  the  mind  of  the  insured.  The 
law  contemplates  by  the  notice  that  it  should,  in  substance,  be  a  de- 
mand for  the  payment  of  a  certain  sum  of  money  on  a  day  stated. 
A  demand  by  a  plaintiff,  as  a  basis  for  a  replevin,  that  the  property  be 
delivered  to  him  if  he  is  the  owner,  and  if  he  is  entitled  to  the  posses- 
sion, is  not  the  unequivocal  positive  demand  which  the  law  contem- 
plates. It  is  not  an  absolute  requirement  that  the  property  be  delivered 
as  matter  of  right  The  party  making  a  demand  must  lay  aside  all 
doubt,  and  by  positive  act  assert  his  right.  The  statute  contemplates 
that  the  notice  shall  only  be  given  to  Uiose  who  have  a  l^al  policy, 
and  that  it  shall  be  a  positive  statement  that  a  certain  sum  of  money 
is  due  on  a  date  specified,  and  that  a  failure  to  make  payment  will 
avoid  the  policy. 

The  notice  requires  payment  to  the  comptroller  at  Binghamton, 
and  is  signed  by  the,  secretary..  A  postscript,,  with  ihe-  initials  "M.  F. 
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H.,"  authorized  the  payment  to  any  authorized  collecting  agent  hav- 
ing a  receipt.  We  do  not  know  how  many  such  agents  there  are.  It 
also  states  that  payment  may  be  made  to  M.  F.  Hearley,  authorized 
collector,  at  Albany.  This  was  confusing.  A  technical  effect  is  sought 
to  be  given  to  the  notice;  it,  therefore,  should  comply  with  the  law. 
The  court  cannot  be  called  upon  to  help  it  out  I,  therefore,  favor  a 
reversal  and  judgment  for  the  plaintiff. 

SMITH,  P.  J.  (dissenting).  Whatever  may  be  the  hardship  of  this 
particular  case,  this  judgment  cannot  be  reversed  without  revolution- 
izing the  law  of  contracts.  If  the  statute  had  required  a  notice  for  the 
payment  of  premitmis  to  be  in  any  particular  form,  it  would  so  have 
prescribed.  That  the  notice  required  by  the  statute  is  embodied  in  the 
notice  sent  is  unquestioned.  That  other  matters  included  in  the  no- 
tice can  be  held  to  vitiate  the  notice  given,  in  my  judgment,  does  vio- 
lence both  to  law  and  reason.  The  holding  that  the  Imowledge  of  the 
field  superintendent,  so-called,  was  the  knowledge  of  the  company,  for 
the  purpose  of  holding  the  company  estopped,  goes  further  than  any 
case  has  ever  gone  in  this  state,  or  any  other  state,  in  the  construction 
of  life  insurance  contracts,  and  is  a  judicial  abrogation  of  the  con- 
tract made  between  the  parties  that  a  waiver  can  only  be  made  by  cer- 
tain officers  of  the  company,  of  whom  the  field  superintendent  was  not 
one.  Furthermore,  the  holding  that  the  false  representation  made  in 
the  statement  for  a  renewal  of  the  insurance  did  not  vitiate  such  in- 
surance not  only  goes  beyond  all  authority,  but  is  condemned  by  the 
reasoning  in  those  cases  which  have  held  that  the' knowledge  of  the 
medical  examiner  in  certain  cases  as  to  the  condition  of  the  insured 
may  be  held  to  estop  the  company  in  case  of  a  false  statement  made 
by  such  medical  examiner  and  itmocently  approved  by  the  party  seek- 
ing insurance.  The  opinion  in  the  case  of  Hook  v.  Michigan  Life  In- 
sunance  Co.,  in  44  Misc.  Rep.  478,  90  N.  Y.  Supp.  56,  shows  clearly 
that  the  rule  of  estoppel  has  never  been  applied  to  forbid  companies 
to  claim  exemption  by  reason  of  false  statements  in  the  application  for 
insurance,  where  the  statement  was  made  by  the  party  himself,  know- 
ing the  same  to  be  false.  This  decision  was  approved  unanimously 
by  this  court  in  139  App.  Div.  922,  123  N.  Y.  Supp.  1121. 

Nor  do  I  think  the  plaintiff  is  saved  by  the  nonforfeiture  clause  in 
the  contract.  The  reinstatement  was  in  fact  made  in  February  of 
1911.  He  died  in  January  of  the  year  following,  so  that  one  fuU 
year  had  not  in  fact  passed  since  the  reinstatement  There  is  not  one 
particle  of  evidence  to  show  that  the  company  intended  to  make  the 
reinstatement  effectual  as  of  any  prior  date.  The  check  which  was 
received  was  dated  before  the  forfeiture.  The  check,  of  course,  did 
not  bear  interest,  and  it  might  have  been  dated  bade.  In  any  event  its 
date  is  immaterial.  The  fact  that  the  reinstatement  involved  the  pay- 
ment of  premiums  as  upon  the  original  contract  cannot  date  back  the 
renewal  contract  for  the  purpose  only  of  making  applicable  the  non- 
forfeiture clause,  without  facts  authorizing  a  finding  that  it  was  so 
intended  by  both  parties  to  the  contract. 

I,  therefore,  vote  for  an  affirmance  of  this  judgment 
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HOEFLB  et  a),  y.  AMBBICAN  I/AUNDRY  MACHINERY  MFG.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    Marcb  20,  1914.) 

1.  SET-OIT  and  COURTKBCLAUt  (|  31*)— MaTIXBS  WhICH  ICAT  BE  OFFSET. 

In  an  action  b7  a  trustee  In  bankruptcy,  a  judgment  for  costs,  recov- 
ered against  the  bankrupt  after  the  trustee's  appointment  In  an  action  by 
the  bankrupt  on  the  same  claim,  could  not  be  offset 

[Ed.  Note. — For  other  cases,  see  SetrOff  and  Counterclaim,  Cent  Dig. 
f  62;  Dec.  Dig.  I  81.*1 

2.  Action  (|  91*) — PnocEEMNoa — Stat. 

Where  defendant  was  awarded  costs  in  a  previous  action,  on  the  same 
claim  brought  by  the  original  plaintiff,  now  represented  by  his  trustee  in 
bankruptcy,  and  In  which  two  of  the  present  plaintiffs  were  interested 
parties,  defendant's  motion  to  stay  the  action  until  the  Judgment  for  costs 
Is  paid  should  be  granted,  for  the  Judgment  could  not  be  offset  and  the 
persons  benefldally  interested  are,  under  Code  Civ.  Proc.  {  S24T,  abso- 
lutely liable  for  costs  as  if  fhey  were  plalntitts. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  K  739-751;  Dec. 
Dig.  I  67.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Emil.Hoefle,  as  trustee,  etc.,  and  otfiers  against  the  Amer- 
ican Laundry  Machinery  Manufacturing  Company.  From  an  order 
denying  defendant's  motion  for  stay  in  proceedings  until  judgment  for 
costs  should  be  paid,  defendant  appeals.  Order  reversed,  and  motion 
granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Julius  B.  Baer,  of  New  York  City,  for  appellant 
J.  A.  Stidman,  of  New  York  City,  for  respondents. 

PER  CURIAM.  [1,2]  The  present  three  plaintiffs  are  the  assignee 
in  bankruptcy  joined  with  two  prior  assignees  of  the  cause  of  action 
under  an  assignment  before  the  bankruptcy.  These  prior  assignees, 
Messrs.  Engesser  and  Abramson,  according  to  the  affidavits  filed  in 
the  New  York  county  action,  were  beneficially  interested  in  that  suit. 
The  judgment  in  that  action  for  costs,  having  been  recovered  after 
the  trustee's  appointment,  could  not  be  here  offset  Knight  v.  Roths- 
child, 132  App.  Div.  274,  278,  117  N.  Y.  Supp.  26.  There  is  there- 
fore a  good  ground  to  stay  the  present  suit  until  the  previous  judgment 
for  costs  shsdl  be  paid.  Genet  v.  Davenport,  58  N.  Y.  607 ;  Barton  v. 
Speis,  73  N.  Y.  133 ;  Behrens  v.  Sturges,  138  App.  Div.  537,  123  N. 
Y.  Supp.  224.  Whether  or  not  the  assignee  in  bankruptcy  could  be 
charged  personally  with  these  costs  is  not  now  involved.  The  real 
question  is  whether,  by  bringing  a  second  suit  in  this  county,  the  plain- 
tiffs can  escape  liability  for  the  costs  imposed  in  the  original  suit,  in 
which  the  trustee  and  the  two  other  plaintiffs  actively  and  beneficially 
participated.  As  was  held  in  Netligan  v.  Groth,  126  App.  Div.  444, 
1 10  N.  Y.  Supp.  619,  the  liability  of  the  person  beneficially  interested 
for  costs  "is  absolute,  and  to  the  same  extent  as  if  he  was  the  plaintiff." 
Code  Civ.  Proc.  §  3247.    Defendant  has  therefore  a  right  to  have  the 
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costs  of  the  original  suit  paid  him  before  he  can  be  put  to  the  trouble 
aiid  expense  of  defending  another  action  for  the  same  cause. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  defendant's  motion  for  a  stay  granted,  with  $10  costs. 


COLEMAN  &  KSAUSE,  Inc.,  v.  SBCUEITT  BANK  OF  KEW  YOBK  ct  aL 
(Supreme  Court,  Appellate  DItIbIoii,  Second  Department    March  20,  1914.) 

1.  Appeai.  and  Ebbob  (t  161*) — Pabtikb  Ertitud  to  Aixeoe  Ebbob. 

In  an  action  by  Bubcontractors  to  foreclose  a  mechanic's  lien,  where  the 
.  contractor's  assignee,  a  bank,  was  made  a  party,  and  at  the  trial  there  was 
evidence  that  the  bank  had  assigned  a  portion  of  the  claim,  a  Judgment 
that  the  city  was  to  pay  the  balance  of  the  claim  to  the  bank,  and  retain 
the  amount  assigned  by  It  until  Its  assignee's  claim  was  established,  did  not 
aggrieve  other  llenholders,  who  had  been  made  defendants,  and  who  ap- 
pealed, as  the  bank  alone  was  Injured. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {|  94T-S62 ; 
Dec.  Dig.  S  ISl.*] 

2.  JuDouENT  (I  807*) — QoBBXCTioir — Motion. 

The  failure  of  such  Judgment  to  expressly  provide  which  of  the  lienors 
was  entitled  to  the  small  balance  which  remained  could  be  corrected  by 
motion. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  |  609;  Dec.  Dig. 
I  307.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Coleman  &  Krause,  Incorporated,  against  the  City  of 
New  York,  the  Security  Bank  of  New  York,  Edward  T.  Felgenhauer's 
Sons,  the  Yale  &  Towne  Manufacturing  Company,  and  others.  From 
the  judgment  Edward  T.  Felgenhauer's  Sons  and  the  Yale  &  Towne 
Manufacturing  Company  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

J.  Edward  Schwerin,  of  New  York  City,  for  appellant  E.  Felgen- 
hauer's Sons. 

Louis  H.  Porter,  of  New  York  City  (F.  Carroll  Taylor,  of  New 
York  City,  on  the  brief),  for  appellant  Yale  &  Towne  Mfg.  Co. 

Richard  Bennett,  Jr.,  of  New  York  City,  for  respondent. 

BURR,  J.  [1,  2]  On  June  22,  1910,  the  Fox-Hennessy  Company 
entered  into  a  contract  with  the  city  of  New  York  for  the  construction 
of  a  station  building  to  be  known  as  the  Power  and  Gate  Houses  for 
the  Gowanus  Flushing  Tunnel,  the  amount  of  such  contract  being  for 
$35,857.  The  work  has  been  completed,  and  there  now  remains  un- 
paid thereon  the  sum  of  $4,085.  On  March  16,  1911,  the  Fox-Hen- 
nessy Company  made  an  assignment  to  the  Twelfth  Ward  Bank  of 
New  York  of  the  sum  of  $3,628.48,  out  of  moneys  to  become  due  un- 
der said  contract.  Subsequently  the  Twelfth  Ward  Bank  was  merged 
with  other  banks,  assuming  the  name  of  the  Security  Bank  of  New 
York.    Thereafter  the  following  notices  of  lien  were  filed :  On  April 
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22,  1911,  by  Yale  &  Towne  Company  for  $188.25;  on  April  25,  1911, 
by  Thomas  S.  Moran  Company  for  $342.50 1  on  May  3,  1911,  by 
Coleman  &  Krause,.  IncorpcM-ated,  for  $507;  on  May  4,  1911,  by  Wil- 
liam Chandler  for  $282;  and  on  May  8,  1911,  by  E.  Felgenhauer's 
Sons  for  $3,396.  Thereafter  Coleman  &  Krause,  Incorporated,  began 
this  action  against  the  city  of  New  York  to  enforce  its  lien,  and  the 
Security  Bank  of  New  York,  sued  as  Twelfth  Ward  Bank,  and  the 
various  lienors  above  named  were  made  parties  defendant.  When  the 
action  came  on  for  trial  the  parties  stipulated  in  open  court  that  "the 
question  which  arises  is  whether  or  not  the  assignment  by  the  contrac- 
tors [the  Fox-Hennessy  Company]  to  the  Security  Bank  is  good  as 
against  the  claim  of  the  subcontractors."  The  court  at  Special  Term 
upon  uncontradicted  evidence  found  the  due  execution  and  filing  of 
said  assignment  on  March  16,  1911,  and  to  this  finding  no  exception 
was  taken.  In  the  course  of  the  trial,  counsel  for  the  Security  Bank 
stated  that  on  February  14,  1912,  the  bank  assigned  to  one  Henry  E. 
Fox  a  portion  of  its  claim,  amounting  to  $2,917.48.  The  court  there- 
upon made  its  judgment  that  there  be  paid  to  the  Security  Bank  of 
New  York  the  sum  of  $711,  with  interest  from  March  16,  1911,  and 
that  the  defendant,  the  city  of  New  York,  retain  $2,917.48  until  the 
claim  of  Henry  E.  Fox  to  that  amount  be  established,  and  that  "the 
balance  of  the  moneys  still  remaining  with  the  city  of  New  York 
be  paid  to  the  mechanics'  lienors  in  the  order  of  their  priority."  The 
judgment  does  not  establish  the  amount  due  upon  either  of  said  claims, 
nor  determine  the  relative  priority  thereof.  Defendants  Yale  &  Towns 
Manufacturing  Company  and  E.  Felgenhauer's  Sons  appeal  from  said 
judgment,  and  contend  that  all  of  the  funds  in  excess  of  $711  awarded 
to  the  Security  Bank  should  have  been  distributed  among  the  lienors, 
upon  the  ground  that  there  is  no  proof  of  the  assignment  to  Henry  E. 
Fox  of  a  portion  of  the  bank's  claim.  If  we  concede  this  to  be  so, 
appellants  are  not  aggrieved  by  the  determination  that  the  residue  of 
the  fund  over  and  above  that  amount  should  be  the  subject  of  a  fur- 
ther action  by  the  alleged,  if  unproven,  assignee.  Upon  the  proof  in 
the  case  the  entire  sum  of  $3,628.48,  named  in  the  perfectly  valid  as- 
signment to  the  bank,  should  have  been  paid  to  it.  The  bank  is  not  ap- 
pealing upon  this  ground.  If  it  were,  it  is  difficult  to  see  upon  what 
ground  the  appeal  could  be  resisted.  So  much  of  the  judgment  as  di- 
rects that  the  balance  of  the  fund  be  held  by  the  city  is  a  provision  in 
favor  of  and  not  against  the  appellants.  They  are  not  agfgrieved  there- 
by. The  failure  of  the  judgment  to  expressly  provide  which  of  the 
lienors  is  entitled  to  the  small  balance  remaining  may  be  corrected  by 
motion.  In,  view  of  the  general  provision  contained  therein,  the  ab- 
sence of  the  necessary  findings,  and  because  the  proper  parties  are  not 
before  the  court  upon  this  appeal,  we  cannot  pronounce  final  judg- 
ment herein. 

The  judgment  must  be  affirmed,  with  costs  to  respondent    All  con- 
cur. 
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(161  App.  Wt.  414) 

WEBKS  ▼.  DOBUNT  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.   March  20, 1914.) 

1.  EVIDKNCE  (I  336*) — COITTBTARCSS — SEALS. 

Wbere  the  testlmonliim  of  a  conveyance  by  a  mnnldpal  corporation  re- 
cited the  afDzing  of  the  corporate  seal  and  that  the  deed  was  subscribed 
by  the  president  of  the  board  of  trustees,  the  deed  is  admissible  in  evi- 
dence, if  duly  sealed,  even  though  it  was  snbseribed  by  one  describing  him- 
self as  clerk ;  the  seal  being  evidence  of  corporate  acdon. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  H  1279-1282;  Dea 
Dig.  I  836.*] 

2.  Deeds  (|  8*) — Inibrest  Convetbd — ^Ttilb  or  Gbantob. 

A  conveyance  by  a  stranger  to  the  title  who  did  not  even  have  posses- 
sion passes  nothing. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  ||  13-18,  408-112; 
Dec.  Dig.  t  8.»] 

8.  Afpeai.  and  Ebbob  (I  837*) — Pleadino — Convetaitces. 

In  a  suit  involving  the  right  to  land,  a  conveyance  to  defendant's  an- 
cestors, which  was  not  spedflcally  pleaded,  and  was  not  properly  proven, 
may  be  disregarded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {(  3262- 
3272,  3274-3277,  3289 ;   Dec.  Dig.  f  837.*] 

4.  Advebbb  Possession  (i  24*) — What  CoNSTrrnrES. 

The  charter  to  a  municipality  granted  it  certain  land  together  with  all 
havens,  harbors,  creeks,  marshes,  waters,  lakes,  rivers,  fishing,  and  all 
other  profits.  The  inhabitants  of  the  municipality  used  a  sandy  beach  to 
dry  their  nets  when  fishing,  and  frequently  built  small  shades  on  the  beach, 
occupying  them  tor  short  periods  of  time.  Seld,  that  such  possession  as 
this  did  not  ripen  into  an  adverse  title  against  the  town,  particularly 
where  claimant's  ancestors  who  erected  a  cabin  recognized  the  paramonne 
title  of  the  town  by  participating  as  town  trustee  in  leases  of  parts  of  the 
land. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Possession,  Cent  Dig.  {|  114, 
115;  Dec.  Dig.  {  24.*] 

6.  Quieting  Title  (|  10*)— vRioht  to  Maintain. 

A  party's  possession  of  land  under  color  of  title  warrants  him  in  main' 
taining  a  snit  to  quiet  his  title. 

(Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  i|  36-42; 
Dec.  Dig.  i  10,*] 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  Herbert  A.  Weeks  against  Henry  Dominy,  Felix  Dom- 
iny  and  others.  From  a  judgment  for  plaintiff  and  an  order  denying 
their  motion  to  present  certain  testimony,  the  defendants  named  ap- 
peal.   Affirmed. 

See,  also,  142  App.  Div.  909,  126  N.  Y.  Supp.  1150. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Nicholas  J.  O'Connell,  of  New  York  City,  for  appellants. 

Ljmn  C.  Norris,  of  Brooklyn,  for  respondent 

PUTNAM,  J.  On  May  18,  1909,  Mr.  Willard  N.  Baylis  bought 
about  941  acres  of  wild  land  on  Napeague  Beach,  lying  on  both  sides 
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of  the  Long  Island  Railroad;  the  tract  extending  from  Gardiner's 
Bay  south  to  the  Atlantic  Ocean.  •  It  was  mostly  sand  dunes,  with 
beach  grass,  marshlands,  and  some  scattering  cedar  bushes,  with  low 
bogs,  having  wild  cranberries.  The  conveyance  excepts  the  right  of 
the  public  in  highways,  also  the  rights  conveyed  to  the  Montauk  Ex- 
tension Railroad  Gmipany,  and  the  rights  granted  to  the  United  States 
(for  the  life  saving  station),  and  then  significantly  excepts : 

"(4)  Bights  of  the  inhabitants  of  the  town  of  Easthampton  to  land  fish, 
boats  and  nets,  to  spread  nets  on  the  adjacent  sands,  and  care  for  the  fish 
and  material,  on  the  south  shore  of  the  said  described  premises.  If  any  such 
they  have." 

Mr.  Baylis,  with  his  wife,  conveyed  100  acres  out  of  this  tract  to 
he  present  plaintiff,  a  real  estate  operator,  by  deed  dated  May  20th, 
recorded  May  21,  1909. 

Mr.  Weeks  organized  the  H.  A.  Weeks  Qjrtipany,  and  filed  in  the 
county  clerk's  office  a  map  called  "Easthampton  Beach,"  all  subdivided 
into  building  lots  except  the  portion  at  the  easterly  end,  occupied  as 
a  life  saving  station. 

After  he  had  contracted  for  sale  of  several  lots,  on  August  17,  1909, 
the  attorney  for  Messrs.  Dominy  made  a  written  claim  of  ownership 
of  the  land  in  question.  Henry  Dominy  then  began  an  action  against 
Mr.  Weeks,  Willard  N.  Baylis,  and  the  Long  Island  Railroad,  in  which 
he  sued  for  himself  and  also  for  the  benefit  of  all  other  heirs  of 
Hydreda  Dominy,  deceased.  Since  many  of  such  heirs  were  without 
the  state  and  did  not  join  as  plaintiffs,  on  May  24,  1910,  Mr.  Weeks 
brought  the  present  action,  in  order,  through  service  by  publication, 
to  obtain  jurisdiction  over  all  these  dispersed  heirs.  Jurisdiction  over 
the  interests  of  these  absentees  being  acquired  through  this  cross-suit, 
Mr.  Dominy's  action  was  stayed  to  await  the  result  of  the  Weeks' 
suit.    142  App.  Div.  909,  126  N.  Y.  Supp.  1150. 

A  trial  at  Special  Term  of  the  case  at  bar  resulted  in  a  decree  for 
plaintiff,  from  which  the  defendants  Dominy  have  appealed. 

Plaintiff's  title  to  the  100  acres  here  in  question  is  deduced  through 
a  written  chain  starting  from  the  colonial  charter  granted  in  1686  by 
Col.  Dongan  as  colonial  governor  to  the  freeholders  and  inhabitants 
of  the  town  of  Easthampton,  followed  by  a  conveyance  on  March 
15,  1882,  by  the  trustees  of  the  freeholders  of  Easthampton  to  Arthur 
W.  Benson,  recorded  October  25,  1882. 

[1]  An  objection  was  made  to  the  acknowledgment  in  this  deed  of 
the  town  trustees.  The  testimonium  recited  affixing  the  corporate  seal 
and  that  these  presents  are  subscribed  by  their  president.  It  was  sub- 
scribed by  "Sineus  C.  M.  Talmage,  Clerk  of  the  Trustees."  The  ac- 
knowfedgment  again  referred  to  Mr.  Talmage  as  president  of  the  trus- 
tees. As  the  corporate  seal  was  affixed  in  proper  form,  the  court 
properly  overruled  this  objection,  as  the  evidence  of  corporate  action 
is  the  seal.  Trustees  of  Can.  Academy  v.  McKechnie,  90  N.  Y.  618 ; 
People's  Bank  v.  St.  Anthony's  R.  C.  Church,  109  N.  Y.  512,  525,  17 
N.  E.  408. 

Except  as  impaired  by  the  effect  of  the  alleged  adverse  occupancy 
of  the  Dominy  family,  plaintiff's  chain  of  title  seems  complete.  By 
146N.T,S.— 40 
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line  df  recorded  conveyances  he  showed  a  prima  fade  title  from  the 
sovereign. 

[2]  The  Dominy  title  is  claimed  from  three  sources:  An  alleged 
deed  frcxn  Gardiner  Miller  to  Nathaniel  Dominy  (Clockmaker  Dom- 
iny), dated  March  10,  1795,  recorded  August  15,  1881 ;  an  alleged 
deed  from  trustees  of  Easthampton  to  Nathaniel  Dominy  in  1798  (but 
not  specifically  pleaded) ;  and  title  by  prescription  from  continued  oc- 
cupancy for  over  20  years. 

The  deed  purporting  to  come  from  Gardiner  Miller,  unrecorded 
for  86  years,  is  trom  a  person  whose  connection  with  the  lands  is 
unknown.  Such  a  deed  from  a  stranger  to  the  title,  and  without  any 
traditions  of  possession,  conveyed  nothing. 

In  view  of  the  record  title  in  the  plaintiflf,  it  is  immaterial  whether 
the  deed  purporting  to  be  made  by  Gardiner  Miller  to  Nathaniel  Dom- 
iny is  genuine  or  was  forged,  since  Miller  was  not  shown  to  have 
had  title,  possession,  or  authority  to  convey.  Gardner  v.  Heart,  1  N. 
Y.  528;  Miller  v.  Long  Island  Railroad  Co.,  -71  N.  Y.  380.  The  find- 
ings respecting  the  authenticity  of  such  deed  are  therefore  immaterial 
to  the  legal  conclusions.  The  refusal  of  the  court  to  reopen  the  case 
to  take  further  evidence  as  to  this  instrument  also  becomes  unimpor- 
tant in  this  view  of  that  deed. 

[3]  The  conveyance  purporting  to  come  from  the  town  in  1798, 
which  refers  to  an  authority  granted  at  a  town  meeting  held  April 
7,  1795,  was  never  acknowledged.  The  original  was  not  produced. 
The  town  meeting  of  April  7,  1795,  only  shows  authority  to  give  a 
lease  to  Nathaniel  Dominy  of  ten  square  feet  adjoining  his  clock- 
tnaker's  shop  in  the  settled  part  of  the  town,  far  removal  from  this 
beach.  As  this  conveyance  was  not  pleaded  and  was  not  properly 
proved,  it  may  be  disregarded  upon  this  appeal. 

[4]  Possession  by  the  Dominys  is  therefore  the  crux  of  the  whole 
case.  This  land  before  the  last  20  years  was  obviously  of  slight  value. 
It  was  occupied  in  connection  with  fishing.  The  DcMninys  were  not 
the  only  ones  there  who,  in  the  fishing  season,  put  up  shacks,  spread 
their  nets,  perhaps  picked  wild  cranberries,  and  sometimes  cut  down 
dead  trees  for  fuel.  The  general  legal  rules  as  to  such  occupation 
of  wild  and  waste  lands  lying  inland  are  reviewed  in  Wiechers  v.  Mc- 
Cormick,  122  App.  Div.  860,  107  N.  Y.  Supp.  835.  But  rights  of  fish- 
ing participated  in  by  the  freeholders  of  the  town  are  even  less  ex- 
clusive. The  Dongan  charter  especially  conferred  rights  over  the 
fisheries.  Such  rights  apparently  would  be  commonable  to  all  the 
townspeople  (Trustees  of  East  Hampton  v.  Kirk,  68  N.  Y.  459),  at 
least  until  the  local  authorities  by  proper  corporate  action  should  re- 
strict or  convey  them.  The  charter  granted  these  rights  by  the  follow- 
ing habendum: 

"Together  with  all  Havens  Harbors  Creeks  Quarryes  Woodlands  Meadows 
Pastures  Marshes  Waters  Lakes  Rivers  fflsblng  Hawking  Hunting  &  fowling 
&  all  other  Prottltts  Comniodltyes  Emolnments  &  Hereditaments,"  etc. 

In  salt  water  fishing  almig  such  an  uninhabited  shore,  the  gear  had 
to  have  some  place  of  storage,  so  that  putting  up  tents  and  tfjen 
shacks  naturally  followed.    Such  small  buildings,  located  there  by  the 
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I)oininys  and  by  others,  were  not  hc«ies.  They  did  not  amount  to  the 
kind  of  habitations,  the  occupancy  of  which  carries  with  it  also  legal 
possession  of  the  adjoining  waste  and  uninclosed  pieces  of  land  that 
may  be  held  under  the  same  title  and  used  in  connection  therewith. 
It  is  rather  like  a  deer  shanty  or  hunting  camp  used  by  the  guides  in 
the  North  Woods.  People  ex  rel.  Marsh  v.  Campbell,  dl  Hun,  590, 
22  N.  Y.  Supp.  458.  These  shore  huts  at  Napeagiie  only  carried  out 
a  right  incidental  to  fishing;  to  house  the  gear,  to  cure  and  store  the 
fish  taken,  and  to  sleep  there  during  the  season.  An  extension  of  the 
public  fishing  right  so  as  to  allow  small  buildings  to  be  put  up  by  the 
shores  and  beadies,  the  Roman  law  recognized.  It  was  part  of  that 
policy  which  subjected  the  seashore  to  public  uses  of  much  wider  ex- 
tent than  did  the  law  of  England.  Thus  the  Institutes  of  Justinian 
declared : 

"The  use  of  the  seashore,  as  well  as  of  the  sea,  Is  also  pablic  by  the  law 
cof  nations ;  and  therefore  any  i>er8on  may  erect  a  cabin"  (casam  Ibi  ponere) 
"upon  it,  to  which  he  may  reeort  to  dry  his  nets,  and  haul  them  from  the 
water."    Lib.  11,  tit  1,  J  8. 

Such  extensive  shore  rights  did  not  ordinarily  appertain  to  fishing 
in  England  or  in  this  country — at  least  excepting  Louisiana.  Morgan 
V.  Nagodish,  40  La.  Ann.  246,  3  South.  636.  But  the  freeholders  of 
a  town  like  Easthampton,  enjoying  such  rights  of  fishing,  may  have 
well  exercised  upon  the  common  beaches  or  seashore  &ose  special 
rights,  as  inhabitants  of  that  town,  to  fish,  to  haul  and  dry  their  nets, 
and  to  erect  huts  to  contain  their  catch  and  the  gear  therefor,  as  they 
also  did  to  take  seaweed  from  the  beeches.  Trustees  of  East  Hamp- 
ton V.  Kirk,  supra.  The  facts  that  these  huts  were  somewhat  inland 
of  the  shore  proper,  that  during  the  fishing  season  the  fishermen  passed 
nights  there  in  sleeping  bunks,  that  they  gathered  seaweed,  or  sank 
empty  barrels  to  get  water  in  the  sandy  hollows,  and  had  fish  pools — 
all  these  incidents  did  not  make  their  occupation  other  than  temporary, 
and  merely  as  an  accessory  to  fishing.  In  the  words  of  Austin,  these 
shore  rights  are  part  of  those  res  publicae  "which  the  state  permits 
its  subjects  generally  to  use  or  deal  with  in  certain  limited  and  evanes- 
cent modes."  Jurisp.  vol.  2,  §  1088.  Furthermore,  this  occupation  of 
the  fishing  huts  was  not  exclusive,  because  lacking  the  intent  on  the 
part  of  the  casual  occupant  to  appropriate  the  site  to  himself — "animus 
rem  sibi  habendi" — ^and  were  not  inconsistent  with  like  rights  of  other 
town  freeholders. 

Hence  the  idea  of  exclusive  possession  by  the  Dominy  family  is  col- 
ored by  attempts  to  give  their  occupation  a  greater  dignity  than  it  pos- 
sessed. The  defendants'  acts  are  to  be  looked  upon  as  they  actually 
were,  in  the  circumstances  attending  the  situation  and  in  the  light  that 
the  disputed  acts  were  viewed  by  other  fishermen,  and  by  other  tem- 
porary occupants  of  this  beach.  And  such  evidence  is  far  short  of 
proving  open,  notorious  and  continued  acts  of  ownership. 

[6]  Here  the  decisive  circumstances  are  the  dominion  by  the  trus- 
tees of  the  freeholders  of  Easthampton  over  this  common  land,  with 
the  power  of  granting  leases,  of  disposal  of  grass  growing  in  spots — 
all  which  rights  had  been  long  exercised  and  are  matters  of  record  of 
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the  town  meetings.  Such  acts  not  only  constructively  affected  all  the 
inhabitants,  but  are  binding  directly  upon  these  Dominy  heirs,  whose 
ancestor  was  himself  a  town  officer,  participating  in  such  corporate 
acts,  even  entering  official  minutes  of  them  in  the  town  records  in 
his  own  handwriting — a  participation  and  acquiescence  which  are  in- 
consistent with  the  present  clairii  of  adverse  title  and  possession. 
Trustees  of  Brookhaven  v.  Strong,  60  N.  Y.  56.  Plaintiff's  posses- 
sion under  the  conveyance  to  him  of  May  20,  1909,  was  sufficient  to 
entitle  him  to  maintain  this  action. 

It  follows  that  the  findings  of  fact  numbered  39,  40,  41,  and  42, 
as  to  the  forgery  of  the  deed  alleged  to  have  been  given  by  Gardiner 
Miller,  being  immaterial  to  the  conclusions  of  law,  should  he  stricken 
out ;  otherwise  that  the  decision  of  the  learned  Special  Term  and  the 
judgment  and  order  entered  thereon  should  be  af&rmed,  with  costs  to 
the  respondent  Weeks.    All  concur. 


(83  Misc.  Rep.  632) 

PEOPLES  T.  IfARKHEIM. 

(Supreme  Court,  Special  Term,  New  Tork  County.   January,  1914.) 

1.  CBniiNAi.  Law  (|  1073*) — Appxal — Cebtificate  or  Reasonable  Doubt — 

Pleading  and  Pboof. 

In  a  prosecution  under  an  Indictment  charging  merely  the  presentation 
of  a  false  claim,  not  the  presentation  of  proofs  In  support  thereof,  for 
the  payment  of  a  loss,  on  a  contract  of  fire  Insurance,  In  violation  of  Penal 
Law  (Consol.  Laws,  c.  40)  §  1202,  the  admission  of  evidence  that  defend- 
ant had  made  proofs  of  loss  entitled  blm  to  a  certificate  of  reasonable 
doubt,  where  It  affirmatively  appeared  from  the  record  and  was  conceded 
by  the  trial  justice  that  at  the  time  of  a  fire  there  sprang  Into  existence 
a  valid  claim. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  2730;  Dea 
Dig.  I  1073.*] 

2.  Cbiuinal  Law  (|  1073*) — Cebthicatb  or  Reabonable  Doubt — Susuissioir 

OF  Issues. 

In  a  prosecution  for  the  presentation  of  a  ftilse  claim  for  Insurance 
money  In  violation  of  Penal  Law  (Consol.  Laws,  c.  40)  {  1202,  the  action  of 
the  court  In  withdrawing  from  the  Jury  and  deciding  for  himself  two  es- 
sential elements  of  the  crime  as  charged,  the  existence  of  the  claim  and 
the  presentation  thereof,  entitled  defendant  to  a  certificate  of  reasonable 
doubt 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  2730;  Dec. 
Dig.  i  1073.*] 

Louis  Markheim  was  convicted  of  presenting  a  false  and  fraudulent 
claim  for  payment  of  a  loss  on  a  contract  of  fire  insurance,  and  ap- 
plies for  a  certificate  of  reasonable  doubt    Application  granted. 

See,  also,  145  N.  Y.  Supp.  1138. 

Charles  S.  Whitman,  of  New  York  City,  for  the  People. 
Levy  &  Unger,  of  New  York  City,  for  defendant. 

COHALAN,  J.  [1]  Application  jfor  a  certificate  of  reasonable 
doubt.     The  defendant  was  convicted  of  the  crime  of  presenting  a 

*For  otber  casM  see  same  topic  A  i  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexej 
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false  and  fraudulent  claim  for  the  payment  of  a  loss  on  a  cpntract  of 
fire  insurance,  in  violation  of  section  1202  of  the  Penal  Law.  Thirty 
specificaticMis  of  error  are  urged  in  the  mQving  papers.  It  may  be  said, 
despite  this  lengthy  recital  of  rulings  adverse  to  the  defendant's  inter- 
ests, that  in  the  report  of  the  trial  of  nine  days'  duration  there  is  pre- 
sented an  excellent  record  for  review.  Yet  in  the  last  analysis  there 
are  two  propositicms  of  law  the  consideration  of  which  may  produce 
probable  grounds  for  the  reversal  of  this  conviction.  They  may  be 
stated :  (1)  The  court  took  from  the  jury — under  the  indictment — two 
essential  questions  of  fact;  and  (2)  there  was  a  defect  in  the  indict- 
ment itself  and  the  respective  motions  to  dismiss  thereunder  should 
have  been  granted.  In  section  1202  of  the  Penal  Law,  first  subdivi- 
sion thereof,  two  crimes  are  defined:  First,  the  presentii^  of  a  false 
claim ;  and,  second,  the  presenting  of  proof  in  support  of  such  a  claim. 
The  indictment  alleges  that  the  defendant  did  present  a  claim,  but  not 
proofs  in  support  of  the  claim.    The  people  claimed  on  the  trial  that : 

"At  the  time  of  the  fire,  and  Just  as  soon  as  damage  resulted  therefrom, 
there  sprang  Into  existence  a  valid  and  subsisting  claim  by  reason  of  a  con- 
tract of  Insurance." 

The  defendant  urges  that  the  claim  was  not  false  or  fraudulent, 
but  at  most  the  proofs  in  support  of  the  claim  were  false  and  fraudu- 
lent. Without  elaborating  on  this  assertion  of  error  it  may  be  con- 
ceded that  this  proposition  has  not  been  considered  in  connection  with 
section  1202  of  the  Penal  Law.  The  defendant  contends  that  under 
the  federal  statute  an  analogous  situation  has  been  disposed  of  in  con- 
formity with  what  he  asserts  is  the  correct  interpretation  of  the  law. 
If  there  had  been  no  fire  and  a  false  claim  that  a  fire  had  occurred 
were  urged  upon  the  insurance  company,  or  if  there  had  been  no  dam- 
age at  all  and  a  false  claim  was  put  in  that  there  had  been  some  dam- 
age, the  defendant  could  be  convicted  under  the  present  indictment 
because  his  claim  would  be  without  foundation,  and  hence  false  and 
fraudulent.  But  as  the  people  claimed  and  as  the  court  charged  that 
at  the  time  of  the  fire,  and  just  as  soon  as  damage  resulted  therefrom, 
by  reason  of  the  contract  of  fire  insurance  there  was  a  false  claim,  yet 
the  only  evidence  before  the  court  was  that  the  defendant  presented 
false  proofs  in  support  of  a  legitimate  claim. 

Two  federal  cases  are  in  point.  U.  S.  v.  Miskell  (C.  C.)  15  Fed. 
369;  U.  S.  V,  Rhodes  (C.  C.)  30  Fed.  431.  In  the  latter  case  the  court 
held: 

"The  claim  must  be  false,  as  well  as  the  afiSdavlt  or  deposition,  and  that  a 
false  attidaTlt  to  sustain  a  Just  and  true  dalm  Is  not  within  the  denunciation 
of  the  section." 

So  there  may  be  a  question  as  to  whether  error  was  committed  in 
letting  in  evidence  of  proofs  of  loss  under  the  indictment,  which 
charged  the  presentation  of  a  false  claim,  where  it  affirmatively  ap- 
pears from  the  record,  and  is  conceded  by  the  trial  j'ustice,  that  at  the 
time  of  the  fire  there  sprang  into  existence  a  valid  and  subsisting  claim. 

[2]  Reverting  to  the  first  ground,  upon  which  an  assignment  of  er- 
ror is  predicated,  it  is  well  to  state  the  four  elements  of  the  crime  as 
charged :  (a)  The  existence  of  the  claim ;  (b)  the  presentation  of  such 
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a  claim ;  .(c)  the  validity  of  sudi  a  claim ;  and  (d)  the  knowledge  of 
such  validity.  These  four  elements  of  the  crime  were  properly  recog- 
nized and  pointed  out  in  the  charge  to  the  jury.  Yet  the  trial  justice 
took  from  the  consideration  of  the  jury  the  first  two  essential  in- 
gredients and  decided  for  himself  that  die  defendant  had  cc»nmitted 
Stese  two  elements  of  the  crime.    The  charge  reads : 

"Instead  of  snbmitting  to  you  all  of  these  major  questions  contained  in 
the  case,  I,  as  the  judge  of  -the  law,  assume  the  responsibility  of  determining 
two  of  those  questions :  First,  as  to  whether  a  claim  was  in  existence ;  and, 
second,  as  to  whether  a  daUn  was  presented.  These  questions  will  be  prac- 
tically taken  away  from  you,  and  you  will  be  charged  on  them  as  questions 
of  law.  •  •  •  Therefore  in  listening  to  the  instructions  of  the  court  you 
may,  to  a  certain  extent,  relieve  your  minds  from  any  feeling  of  responsibil- 
ity that  you  may  have  entertained  with  regard  to  those  two  major  questions, 
which  I  say  to  you  are  presented  to  you  as  questions  of  law." 

It  is  a  question  for  the  Appellate  Court  to  consider  whether  such  a 
withdrawal  from  the  jury  of  these  elements  constitutes  error.  People 
V.  Walker,  198.  N.  Y.  334, 91  N.  E.  806;  People  v.  Tuczkewitz,  149  N. 
Y.  240,  43  N.  E.  548. 

In  People  v.  Walker,  supra,  the  court  said: 

"It  was  necessary  for  the  people  to  establish  by  legal  eTidence  the  tliree 
elemental  facts  already  pointed  out,  constituting  the  crime  charged.  The 
evidence  introduced  to  prove  these  facts  involved  the  credibility  of  witnesses. 
The  plea  of  not  guilty  and  the  presumption  of  innocence  make  the  credibility 
of  every  witness  for  the  people  in  a  criminal  action  a  question  of  fact  for  the 
Jury.  Within  the  limits  of  sound  discretion  the  court  may  discuss  and  com- 
oient  upon  that  question,  but  cannot  decide  it,  for  that  is  the  exclusive  duty 
of  the  Jury,  established  by  the  practice  of  many  generations.  The  court  can- 
not withdraw  from  them  any  controlling  fact  which  depends  upon  the  ciedi- 
bility  of  witnesses,  even  of  the  highest  character  and  standing.  No  matter 
how  conclusive  the  evidence  was  in  the  case  before  us,  and  assuming  that 
it  was  wholly  uncontradicted,  and  that  the  inferences  all  pointed  one  way, 
each  of  the  three  fundamental  facts  was  for  the  Jury  to  pass  upon,  for  If  the 
court  could  take  away  one  from  them,  it  could  take  away  all,  and  thus  direct 
a  verdict,  which  is  never  allowed  in  a  criminal  case.  While  In  a  dvil  action, 
wliien  there  is  no  conflict  in  the  evidence  and  no  diverse  inferences  therefrom 
are  possible  within  reason,  the  court  may  direct  a  .verdict  even  in  a  case  of  tbe 
utmost  importance,  still  in  a  criminal  action  this  is  not  permitted  by  the  law 
even  in  a  case  of  the  most  trifling  importance.  •  *  •  Both  by  statute  and 
common  law  they  are  'the  exclusive  judges  of  all  questions  of  fact,'  and  every 
essential  element  of  a  crime  presents  a  question  of  fact,  whether  there  is  any 
conflict  in  the  evidence  or  not" 

The  language  in  the  above  case,  elemental,  clear,  and  explicit  as  it  is, 
seems  to  be  pertinent  to  the  situation  presented  in  this  case.  These 
two  propositions  of  law  import  serious  doubt  of  the  correctness  of  the 
judgment  and  a  probability  of  its  reversal  on  appeal. 

Motion  granted. 


Digitized  by  VjOOQ  IC 


Sup.  Ct)  OOTKBNDALL  T.  BLACKMEB  631 

(161  App.  Mr.  11) 

COTKENDALL  v.  BLACKMER. 

(Sapreme  Conrt,  Appellate  DItIsIod,  Third  Department    March  4,  1914.) 

IK8UBAWC«    (i   182*)— MOBTOAOEE  CLAUSI! — CONSTSUCTIOW — "PlOVIDED." 

Tbe  clause,  "provided  that  in  case  the  mortgagor  or  owner  shall  neglect 
to  pay  any  premium  dne  under  this  policy,  the  mortgagee  shall,  on  de- 
mand, pay  the  same,"  being  a  part  of  the  mortgagee  clause  of  the  New 
York  Standard  policy,  and  Issued  to  a  mortgagee  upon  the  application  and 
at  the  request  of  the  mortgagor.  In  accordance  with  a  covenant  of  the 
BMttg&ge,  held  a  condition  and  not  a  covenant,  since  the  word  "provided" 
means  "it,"  or  "on  condition,"  and  Is  used  to  express  a  condition. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  H  392,  393;  Dec. 
Dig.  i  182.» 

For  other  definitions,  see  Words  and  Phrases,  rot  6,  pp.  5749-6761;  toL 
8,  p.  7770.] 

Smith,  P.  J.,  dissenting  In  part 

Appeal  from  Trial  Term,  Chemung  County. 

Action  by  Jacob  Coykendall  against  Franc  B.  Blackmer,  executrix 
of  George  M.  Blackmer,  deceased.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Argued  before  SMITH,  P.  T.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Brendel,  Standart  &  Bagot,  of  Buffalo  (Francis  £.  Bagot,  of  Buffalo, 
of  counsel),  for  appellant. 

Herendeen  &  Mandeville,  of  Elmira  (Bertram  L.  Newman,  of  £1- 
mira,  of  counsel),  for  respondent. 

LYON,  J.  The  decision  of  this  appeal  depends  upon  the  construc- 
tion to  be  given  to  the  New  York  Standard  mortgagee  clause.  In  1906 
George  M.  Blackmer  became  the  mortgagee  of  real  property  situated 
in  the  city  of  Elmira,  N.  Y.,  the  mortgage  containing  the  following 
provision : 

"Second ;  that  the  parties  of  the  first  part  will  keep  the  buildings  on  said 
premises  Insured  against  loss  by  fire' for  the  benefit  of  the  mortgagee." 

This  action  is  against  the  executrix  of  the  mortgagee  to  recover  the 
amount  of  the  premiums  upon  20  fire  insurance  policies,  which  at  the 
request  of  the  owner,  who  was  also  the  mortgagor,  of  the  premises  in- 
sured, and  in  compliance  with  the  above-quoted  provision  of  the  mort- 
gage, had  been  issued  and  delivered  to  the  mor^gee  by  the  plaintiff, 
who  was  a  fire  insurance  agent  Nine  of  the  policies  were  issued  in 
1907  for  the  term  of  three  years,  and  were  renewed  for  a  like  term  in 
1910.  The  other  two  policies  were  for  one  year  each.  Each  policy  in- 
sured the  mortgagor  as  owner,  and  had  attached  thereto  a  mortgagee 
slip  as  follows : 

"Mortgagee  Clause. 
"New  York  Standard. 

"Loss  or  damage,  If  any,  under  this  policy,  shall  be  payable  to  George  M. 
Blackmer,  as  mortgagee  (or  trustee)  as  Interest  may  appear,  and  this  Insur- 
ance, as  to  the  Interest  of  the  mortgagee  (or  trustee)  only  therein,  shall  not  be 

*For  oUi*r  eww  m*  nm*  topic  A  |  hqmbbb  In  Dee.  A  Am.  Dig*.  1907  to  dftte,  *  R«p'r  Indax** 
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Invalidated  by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the  within 
described  property  nor  by  any  foreclosure  or  other  proceedings  or  notice  of 
sale  relating  to  the  property,  nor  by  any  change  In  the  title  or  ownership  of 
the  property,  nor  by  the  occupation  of  the  premises  for  purposes  more  hazard- 
ous than  are  permitted  by  this  policy ;  provided,  that  In  case  the  mortgagor 
or  vvrner  shall  neglect  to  pay  any  premium  due  under  this  policy,  the  mort- 
gagee (or  trustee)  shall,  on  demand,  pay  the  same. 

"Provided,  also,  that  the  mortgagee  (or  trustee)  shall  notify  this  company 
of  any  change  of  ownership  or  occupancy  or  Increase  of  hazard  which  shall 
come  to  the  knowledge  of  said  mor^agee  (or  trustee)  and,  unless  permitted 
by  this  policy.  It  shall  be  noted  thereon  and  the  mortgagee  (or  trustee)  shall, 
on  demand,  pay  the  premium  for  socb  Increased  hazard  for  the  term  of  the 
use  thereof;  otherwise  this  iwUcy  shall  be  null  and  void. 

"This  company  reserves  the  right  to  cancel  this  policy  at  any  time  as  pro- 
vided by  Its  terms,  but  In  such  case  this  policy  shall  continue  in  force  for  the 
benefit  only  of  the  mortgagee  (or  trustee)  for  ten  days  after  notice  to  the  mort- 
gagee (or  trustee)  of  such  cancellation  and  shall  then  cease,  and  this  com- 
pany shall  have  the  right,  on  like  notice  to  cancel  this  agreement 

"Whenever  this  company  shall  pay  the  mortgagee  (or  trustee)  any  sum  for 
loss  or  damage  under  this  policy  and  shall  claim  that,  as  to  the  mortgagor 
or  owner,  no  liability  therefor  existed,  this  company  shall,  to  the  extent  of 
such  payment,  be_thereupon  legally  subrogated  to  all  the  rights  of  the  party 
to  whom  such  payment  shall  be  made,  under  all  securities  held  as  collateral 
to  the  mortgage  debt,  or  may  at  its  option,  pay  to  the  mortgagee  (or  trustee) 
the  whole  principal  due  or  to  grow  due  on  the  mortgage  with  Interest,  and 
shall  thereupon  receive  a  full  assignment  and  transfer  of  the  mortgage  and  of 
all  such  other  securities;  but  no  subrogation  shall  Impair  the  right  of  the 
mortgagee  (or  trustee)  to  recover  the  full  amount  of  their  claim. 

"Attached  to  and  forming  part  of  policy  No. (Naming  insurance  com- 
pany).    Agent" 

None  of  the  policies  were  procured  by  the  mortgagee,  or  issued  at 
his  request,  but  all  were  mailed  to  and  received  and  retained  by  him, 
whether  with  the  knowledge  of  the  contents  of  the  policy  and  attached 
slip  does  not  appear,  and  is  perhaps  not  material.  The  premiums  ag- 
gregating upwards  of  $300  were  due  and  payable  upon  the  issuance 
and  delivery  of  the  policies,  and  were  charged  by  the  various  insurance 
companies  issuing  them  to  the  plaintiff,  and  were  charged  by  the  plain- 
tiff upon  his  books  of  account  to  the  owner,  and  were  accounted  for 
and  paid  by  the  plaintiff  to  the  various  insurance  companies  in  his 
monthly  settlements  following  the  dates  of  issue.  No  part  of  the  pre- 
miums was  ever  paid  by  the  owner,  nor  any  effort  made  by  plaintiff 
to  enforce  collection  thereof  from  her.  No  demand  for  payment  of 
any  portion  of  the  premiums  was  made  by  the  plaintiff  upon  the  mort- 
gagee until  in  January,  1911.  The  mortgagee  died  in  April,  1912,  and 
soon  thereafter  letters  testamentary  upon  his  estate  were  issued  to 
the  defendant,  who,  upon  presentation  by  plaintiff  of  a  claim  for  the 
payment  of  said  premiums,  rejected  the  same.  In  March,  1912,  the 
plaintiff  obtained  from  the  various  insurance  companies  issuing  said 
policies  assignments  of  all  moneys  due  and  to  become  due  from,  and  all 
causes  of  action  against,  the  defendant,  and  particularly  of  any  cause 
of  action  which  had  arisen  by  reason  of  the  issuance  of  such  policies. 

In  October,  1912,  this  action  was  brought.  The  trial  court  found 
the  facts,  which  were  in  effect  conceded,  as  hereinbefore  stated,  but 
held  as  conclusions  of  law  that  the  mortgagee, became  obligated  to  pay 
the  plaintiff  the  amounts  of  said  insurance  premiums,  with  interest 
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thereon  from  the  dates  upon  which  the  premiums  became  due,  and  the 
defendant  was  indebted  to  the  plaintiff  in  such  sum.  From  the  judg- 
ment entered  upon  such  decision,  this  appeal  has  been  taken.  The 
defendant  filed  no  exceptions  to  the  findings  of  fact  of  the  trial  court, 
but  based  his  appeal  solely  upon  the  ground  that  the  conclusions  of 
law  were  not  warranted  by  the  findings  of  fact.  The  only  question, 
therefore,  before  us  is  whether  the  plaintiff,  as  matter  of  law,  is  en- 
titled to  a  recovery ;  that  is,  whether  the  clause,  "provided  that  in  case 
the  mortgagor  or  owner  shall  n^lect  to  pay  any  premium  due  under 
this  policy,  the  mortgagee  (or  trustee)  shall,  on  demand  pay  the  same," 
should  be  construed  as  a  covenant  upon  the  part  of  the  mortgagee  to 
pay  the  premium  in  the  event  of  the  neglect  of  the  mortgagor  to  pay 
the  same,  or  should  be  construed  merely  as  a  condition  which,  if  not 
complied  with  by  the  mortgagee,  would  foreclose  him  of  the  right  to  a 
recovery  given  him  in  the  preceding  portion  of  the  mortgagee  clause, 
notwithstanding  the  happening  of  any  of  the  prohibited  matters  speci- 
fied therein,  which,  under  the  conditions  of  the  policy  itself,,  would 
render  the  policy  void.  It  must  be  conceded  that  unless  the  clause  in 
question  constituted  a  covenant,  no  recovery  can  be  had  in  this  action. 

We  are  of  the  opinion  that  the  word  "provided"  was  used  in  the 
sense  of  "if"  or  "on  condition,"  and  hence  that  the  clause  referred  to 
should  be  construed  as  a  condition  and  not  as  a  covenant.  The  word 
"provided"  is  defined  by  several  authorities  as  follows :  By  Webster : 
"On  condition,  by  stipulation,  with  the  understanding,  if."  By  Ency- 
clopedia of  Law  and  Procedure :  "On  condition,  by  stipulation,  the  ap- 
propriate term  for  creating  a  condition  precedent,  sometimes  used  in 
the  sense  of  unless."  In  Robertson  v.  Caw,  3  Barb.  410,  418 :  "The 
appropriate  term  for  creating  a  condition  precedent."  In  Locke  v. 
Farmers'  Loan  &  Trust  Co.,  140  N.  Y.  135,  148,  35  N.  E.  578,  582: 
"The  word  'provided'  usually  indicates  a  condition."  And,  to  the  same 
effect,  Brennan  v.  Brennan,  185  Mass.  560,  71  N.  E.  80,  102  Am.  St. 
Rep.  363.  In  Rich  v.  Atwater,  16  Conn.  409,  418:  "The  proviso,  it  is 
said,  requires  such  a  construction.  There  has  been  much  nice  dis- 
cussion upon  the  word  'provided.'  2  Co.  72 ;  Cro.  EHz.  242,  385,  486, 
560 ;  Cro.  Car.  128.  It  is  certain,  as  is  said  by  Judge  Swift,  that  there 
is  no  word  more  proper  to  express  a  condition  than  this  word  'pto- 
vided' ;  and  it  shall  always  be  so  taken,  unless  it  appears  from  the  con- 
text to  be  the  intent  of  the  parties  that  it  shall  constitute  a  covenant. 
[Wright  V.  Tuttle]  4  Day,  326."  Many  authorities  in  other  states 
might  be  cited  to  the  same  effect. 

Unquestionably  the  mortgagee  clause  constituted  a  new  agreement 
between  the  insurance  company  and  the  mortgagee,  and  was  attached 
to  the  policy  for  the  purpose  of  enabling  the  mortgagor  to  perform  the 
covenant  of  insurance  contained  in  the  mortgage,  and  in  consideration 
of  the  taking  of  the  policy  by  the  mortgagor.  It  must  be  interpretated 
in  such  manner  as  to  carry  out  the  intention  of  the  parties,  and  for 
that  purpose  the  whole  clause  must  be  considered.  While  the  mort- 
gagee clause  was  for  the  benefit  of  the  mortgagee  in  the  respect  before 
referred  to,  it  was  for  the  benefit  of  the  insurance  company  in  that  it 
required  the  mortgagee  to  notify  the  company  of  any  change  of  own- 
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ership  or  occupancy  or  increase  of  hazard  which  should  come  to  his 
knowledge,  and  to  pay  the  premium  for  the  increased  hazard;  other- 
wise the  policy  should  be  null  and  void.  It  also  gave  the  insurance 
company,  upon  the  payment  of  any  sum  to  the  mortgagee  as  loss  or 
damage  under  the  policy,  the  right,  upon  claiming  that  as  to  the  owner 
no  liability  existed,  to  be  subrogated,  to  the  extent  of  such  payment, 
to  all  the  rights  of  the  mortgagee,  or  at  its  option  to  pay  the  mortgagee 
the  amount  of  the  mortgage  and  receive  an  assignment  thereof,  and 
of  all  securities  held  as  collateral  to  the  mortgage  debt. 

The  apparent  meaning  of  the  mortgagee  clause  is  that  the  insurance, 
as  to  the  interest  of  the  mortgagee,  shall  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor,  if  the  mortgagee  shall  on  demand  pay  any 
unpaid  premium,  and  hence  that  if  the  mortgagee  shall  on  demand 
neglect  or  refuse  to  pay  the  unpaid  premium,  he  shall  no  longer  be  en- 
titled to  avail  himself  of  the  stipulation  that  no  act  or  neglect  upon 
the  part  of  the  mortgagor  shall  invalidate  the  policy,  but  the  insurance 
of  the  interest  of  the  mortgagee  shall  thereafter  be  governed  by  the 
policy  itself,  and.  this  was  doubtless  the  relation  of  the  mortgagee  and 
the  insurance  companies  following  the  demand  of  the  company  for 
the  payment  of  the  premium  in  January,  1911,  and  the  neglect  of  the 
mortgagee  to  pay  the  premiums. 

We  are  referred  by  the  briefs  of  the  respective  counsel  to  but  two 
cases  in  which  the  main  question  at  issue  here  seems  to  have  been  de- 
cided, St.  Paul  Fire  Insurance  Co.  v.  Upton,  2  N.  D.  229,  50  N.  W. 
702,  and  Safe  Deposit  Co.  v.  Thomas,  59  Kan.  470,  53  Pac.  472.  In 
the  former  case  the  question  arose  upon  a  demurrer  to  the  complaint, 
and  the  mortgagee  took  the  novel  position  that  the  mortgagee  clause 
could  not  be  effective  unless  the  mortgagee  had  paid  the  premium, 
which  he  could  not  have  had  the  opportunity  of  doing  in  case  the  mort- 
gagor paid  it  on  time.  In  the  latter  case,  the  agent  of  the  mortgagee 
negotiated  with  the  agent  of  the  insurance  companies  for  the  insurance, 
furnished  the  mortgagee  slips,  and  the  mortgage  contained  a  covenant 
upon  the  part  of  the  mortgagor  to  pay  the  insurance  premiums,  and  a 
provision  that  if  such  payments  were  not  made,  the  mortgagee  might 
pay  the  premiums,  and  that  the  amount  so  paid,  with  interest  at  the 
rate  of  12  per  cent,  per  annum,  should  be  a  lien  on  the  premises.  The 
court  apparently  considered  this  clause,  providing  for  the  reimburse- 
ment of  the  mortgagee  for  any  premiums  paid  by  him,  as  important  as 
bearing  upon  the  intention  of  the  parties  that  the  mortgagee  clause 
should  be  construed  as  a  covenant.  The  mortgage  in  the  case  at  bar 
contained  no  such  provision.  While  it  provided  that  the  mortgagor 
would  keep  the  buildings  on  the  premises  insured  against  loss  by  fire 
for  the  benefit  of  the  mortgagee,  the  construction  required  by  the  stat- 
ute to  be  given  to  such  condition  was  that,  in  the  event  of  the  default 
of  the  mortgagor  to  keep  the  buildings  insured,  and  the  policies  de- 
livered to  the  mortgagee,  the  mortgagee  might  make  the  insurance,  pay 
the  premiums,  and  add  the  amount  so  paid  with  interest  to  the  mort- 
gage debt.  Real  Property  Law,  §  254,  subd.  3  (Consol.  Laws,  c.  50 
[Laws  1909,  chap.  52]).  The  policies  in  question  were  never  canceled, 
and  in  case  they  had  been,  the  mortgagee,  by  the  terms  of  the  mort- 
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gagee  clause,  had  10  days  after  notice  of  cancellation  in  which  to  pro- 
cure other  insurance,  and  there  was  no  time  during  the  six-year  period 
of  their  existence  when  the  buildings  were  not  kept  insured  by  the 
mortgagor  and  the  policies  in  the  possession  of  the  mortgagee,  and 
hence  the  mortgagee  was  not  at  any  time  authorized'to  pajr  the  premi- 
vms  and  tack  the  sum  so  paid  to  the  mortgage  debt.  Evidently  the 
plaintiff  relied  upon  the  mortgagor  for  payment,  as  it  was  nearly  four 
years  after  the  issuance  of  the  first  policies,  and  one  year  after  the  ex- 
piration of  11  of  the  policies,  before  the  plaintiff  made  demand  upon 
the  mortgagee  for  payment  of  premiums,  and,  so  far  as  appears,  such 
demand  Was  the  first  notice  which  the  mortgagee  had  that  the  pre- 
miums had  not  been  paid  by  the  mortgagor.  The  plaintiff  had  the  pow- 
er to  protect  himself  against  loss  by  reason  of  nonpayment  of  premium 
by  the  mortgagor  by  canceling  the  policy,  which  one  of  the  conditions 
thereof  gave  him  the  right  to  do  on  five  days'  notice. 

Opposed  to  the  two  cases  above  cited  is  that  of  Ormsby  et  al.  v. 
Phenix  Insurance  Co.  of  Brooklyn,  5  S.  D.  72,  58  N.  W.  301,  holding 
that  such  clause  constituted  a  condition  and  not  a  covenant. 

The  provision  that  no  act  or  n^lect  of  the  mortgagor  shall  invalidate 
the  insurance  as  to  the  interest  of  the  mortgagee  is  not  in  any  way  de- 
pendent for  consideration  or  validity  upon  the  provision  that  the  mort- 
gagee shall,  upon  default  of  the  mortgagor,  pay  the  unpaid  premiums, 
as  it  was  held,  prior  to  the  insertion  in  the  mortgagee  clause  of  the 
latter  provision,  that  the  former  was  valid  and  enforceable.  Hastings 
V.  Westchester  Fire  Ins.  Co.,  73  N.  Y.  141.  Subsequent  to  the  time  of 
this  decision  the  latter  provision  was  inserted.  Had  the  intention  been 
that  the  provision  should  be  construed  as  a  covenant  rather  than  as  a 
condition,  a  slight  modification  thereof  or  the  addition  of  the  words, 
"which  Ae  mortgagee  hereby  covenants  to  do,"  would  naturally  have 
been  inserted  and  thereby  all  ambiguity  removed. 

'*Ttae  general  rale  to  be  observed  in  the  construction  of  an  insnrance  policy 
Is  tbat,  if  poasible,  effect  should  be  given  to  every  word  and  expression  con- 
tained therein,  and  if  the  policy  be  susceptible  of  two  readings,  or  is  so  am- 
biguonsly  ezpreined  that  reasonable  and  Intelligent  men  on  reading  it  might 
honestly  differ  as  to  its  meaning,  that  reading  must  be  adopted  which  is  most 
favorable  to  the  insured.  Kratzenstein  v.  Western  Assurance  Co.,  116  N.  Y. 
64,  22  N.  E.  221,  6  L.  H.  A.  799;  Lite  Y.  Firemen's  Ins.  Co..  119  App.  Div. 
410,  104  N.  Y.  Supp.  484. 

"While  it  is  the  duty  of  the  court  to  so  construe  the  policy  as,  if  possible, 
to  give  effect  to  every  word  used,  if  the  sense  in  which  the  words  were  used 
is  uncertain  and  the  meaning  is  ambiguous,  that  meaning  should  be  given 
which  Is  most  favorable  to  the  insured"  (citing  several  cases).  Rlckerson  t. 
Hartford  Fire  Ins.  Co.,  149  N.  Y.  307,  43  N.  E.  856. 

To  the  same  effect,  Janneck  v.  Metropolitan  Life  Ins.  Co.,  162  N.  Y. 
574, 57  N.  E.  182;  London  Assurance  Co.  v.  Thompson,  170  N.  Y.  94, 
62  N.  E.  1066. 

We  conclude  that  the  provision  in  question  should  be  construed  as 
a  condition  rather  than  as  a  covenant,  which  leads  to  a  reversal  of  the 
judgment  and  a  dismissal  of  the  complaint  upon  the  merits.  In  view  of 
such  conclusion  we  have  considered  it  unnecessary  to  discuss  the  sub- 
ject as  to  the  effect  of  the  assignments  by  the  insurance  companies  to 
the  plaintiff.   All  concur. 
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SMITH,  P.  J.  (concurring).  I  am  unable  to  agree  with  Mr.  Justice 
LYON  in  his  construction  of  this  contract.  As  I  construe  the  contract 
the  provision  of  the  policy  in  question  constitutes  a  covenant  on  the 
part  of  the  mortgagee,  if  the  insurance  poHcy  be  accepted  by  him,  to 
pay  under  the  terms  thereof.  In  the  first  place,  before  the  word  "pro- 
vided" is  a  semicolon,  which  would  be  out  of  place  if  what  followed 
were  a  mere  condition  of  what  preceded.  While  this  fact  of  itself  has 
not  much  significance,  in  a  close  question  connected  with  other  facts 
it  is  worthy  of  note.  In  the  second  place,  the  word  "provided,"  which 
separates  the  two  clauses,  is  printed  in  capital  letters.  This  would  not 
ordinarily  be  so  if  the  clause  thus  introduced  were  merely  a  condition 
attached  to  what  preceded  it.  Again,  by  section  254  of  the  Real  Prop- 
erty Law,  subdivision  3,  if  the  mortgagor  fails  to  keep  the  property 
insured,  the  mortgagee  may  do  so,  and  charge  the  amount  of  the  premi- 
ums paid  as  a  part  of  the  debt  secured  by  the  mortgage.  The  mort- 
gagee and  the  insurance  company  are  thus  protected,  and  the  mort- 
gagee is  given  his  right  to  reimbursement  from  the  mor^agor.  These 
considerations  indicate  the  intention  of  the  Legislature  to  make  this 
provision  of  the  contract  a  covenant  on  the  part  of  the  mortgagee  upon 
the  acceptance  of  the  policy  by  him.  This  construction  is  further 
in  accord  with  the  holding  of  the  court  in  the  case  of  St.  Paul  Fire  & 
Marine  Insurance  Co.  v.  Upton,  2  N.  D.  229,  56  N.  W.  702;  and  also 
in  the  case  of  Safe  Deposit  Co.  v.  Thomas,  59  Kan.  470,  53  Pac. 
472.  I  do  not  read  in  the  case  of  Ormsby  v.  Phoenix  Insurance  Co., 
5  S.  D.  72,  58  N.  W.  301,  any  different  rule  of  construction.  The 
clause  of  the  policy  there  construed  was  an  entirely  different  clause, 
and  could  in  no  event,  without  forced  construction,  have  been  held  as 
imposing  a  covenant  upon  the  part  of  the  mortgagee. 

It  does  not  follow,  however,  that  the  defendant  is  liable  in  this  ac- 
tion. The  mortgagee  is  to  pay  these  premiums  on  demand.  This  de- 
mand cannot  be  made  capriciously  at  the  convenience  of  the  insurance 
company,  but  must  be  made  in  the  usual  course  of  business.  That 
means  within  a  reasonable  time  upon  the  failure  of  the  mortgagor 
to  pay  the  insurance.  This  interpretation  is  in  accord  with  the  interpre- 
tation of  analogous  contracts.  An  indorser  upon  a  note  payable  on 
demand  is  only  made  liable  if  the  demand  be  made  within  a  reasonable 
time.  Moreover,  under  the  provision  of  the  Real  Property  Law  cited, 
upon  failure  of  the  mortgagor  to  procure  insurance,  the  mortgagee  may 
declare  the  whole  amount  of  the  mortgage  due  and  proceed  to  fore- 
close. It  will  hardly  be  claimed  that  the  insurance  company  may  wait 
until  after  the  mortgage  had  been  foreclosed,  and  then  make  demand 
and  collect  this  premium.  By  parity  of  reasoning  the  insurance  com- 
pany should  not  be  allowed  to  wait  beyond  a  reasonable  time  before 
making  the  demand  of  the  mortgagee,  which  is  made  a  condition  of 
the  mortgagee's  liability  to  pay.  If  made  promptly,  the  mortgagee 
might  either  declare  the  mortgage  due  and  foreclose,  or  force  the  mort- 
gagor to  pay  the  premiums.  In  the  case  at  bar  9  of  the  insurance  poli- 
cies for  which  the  premiums  are  sought  to  be  collected,  were  taken  out 
in  1907,  and  1 1  others  were  taken  out  between  February  13,  1908,  and 
July  13,  1910;  the  policies  taken  out  in  1907  having  expired  in  1910. 
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The  first  request  to  the  mortgagee  to  pay  was  made  in  January,  1911, 
which  was  the  first  notification  to  the  mortgagee  that  these  premiums 
had  not  been  paid  by  the  mortgagor.  Because,  therefore,  the  demand 
was  not  made  within  a  reasonable  time  in  the  due  course  of  business, 
the  mortgagee  has,  in  my  judgment,  been  relieved  of  the  obligation  to 
pay  these  premiums. 


(161  App.  Dlv.  221) 

PEOPLE  V,  SWEENEY  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    March  6,  1914.) 

1.  Cbiminai.  Law  (f  510*)— Btidencb  of  Acoompucks. 

The  evidence  of  accomplices  alone  la  sufficient  to  establish  the  fact  that 
a  crime  has  been  committed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  1124-1126 ; 
Dec.  Dig.  I  510.*] 

2.  CBmiNAL  Law  (i  610*) — Evidence  of  Accomplick — Cobbobobation. 

The  rule  as  to  the  corroboration  of  an  accomplice's  evidence  does  not 
apply  to  every  part  of  his  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |S  1124-1126; 
Dec.  Dig.  I  610.*] 

3.  Cbiminai.  Law  ({  611*) — Evidenob  of  Accouplicxs. 

It  is  not  necessary  that  the  evidence  corroborating  an  accomplice's  tes- 
timony dtall  of  Itself  prove  defendants'  participation  in  the  crime,  nor 
need  it  be  inconsistent  with  their  innocence  if  it  tends  to  connect  them 
with  the  crime  without  the  aid  of  the  accomplice's  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  1128-1187; 
Dec.  Dig.  I  611.*] 

4.  CoNSPiBACY  (§  47.*) — Cbdiinai.  Responsibilitt — SuFPiciEWOT  OF  Evidence. 

Evidence,  aside  from  the  testimony  of  accomplices,  in  a  prosecution  for 
conspiring  to  obstruct  the  administration  of  Justice,  held  to  sustain  a  con- 
viction against  defendant  S. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  <3ent  Dig.  {g  106-107;  Dec. 
Dig.  §  47.*] 

6.   CONSPIBAOT  (I  47*) — CBIIONAL  BBSPONSI'BILITT — SUFFICIENOT  OF  EVIDENCE. 

Evidence,  in  a  prosecution  for  conspiring  to  obstruct  the  administration 
of  Justice,  held  to  sustain  a  conviction  as  to  defendant  M. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  fg  105-107;  De& 
Dig.  §  47.*] 

6.  Cbiminal  Law  (|  59*) — "Accomplice." 

To  be  an  "accomplice,"  one  must  be  so  connected  with  the  crime  that 
at  common  law,  he  could  himself  be  convicted  as  a  principal  or  accessory 
before  the  fact 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  {{  71,  73,  74, 
76-81;   Dec.  Dig.  §59.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  X,  pp.  75-79 ;  toL  8, 
p.  7561.] 

7.  Cbxminal  Law  (859*) — Accomplice — What  Constitutes. 

To  make  one  a  principal  or  accessory  before  the  fact  so  that  he  can  be 
an  accomplice,  he  must  have  had  an  intention  that  his  act  should  aid  In 
the  commission  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  13  71,  73,  74, 
76-81 ;   Dec.  Dig.  §  59.*] 
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8.  CBnnNAi,  Law  (|  B07*) — Who  abe  Accomplices. 

One  who  acted  merely  as  a  messenger  for  defendants,  who  were  conspir- 
ing to  obstruct  Justice  by  preventing  F.,  a  witness,  from  testifying  to  cer- 
tain matters,  was  not  himself  an  accomplice  so  aa  to  reqnlre  his  evidence 
to  be  corroborated,  though  he  knew  that  It  was  hoped  that  F.  would  not 
testify,  and  that  F.'s  family  would  be  taken  care  of  In  case  his  silence  got 
him  Into  trouble,  In  the  absence  of  any  knowledge  of  the  conspiracy  It- 
self. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  ||  10S2-1096; 
Dec.  Dig.  {  607.«] 

9.  Cbiminal  Law  (|  827%*)— Trial — DiscBinoN  of  Coubx — ^IiraFEcnoN  of 

Minutes  of  Gband  Jttbt. 

A  motion  for  leave  to  Inspect  the  minutes  of  the  grand  Jury  is  addressed 
to  the  sound  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  1431, 1434, 
1435;   Dec.  Dig.  {  627%.*] 

10.  Indictment  and  Information  (|  137*) — Motion  to  Qcash — Gbouwds. 

A  motion  to  quash  the  indictment  on  the  ground  that  It  was  found 
solely  upon  the  evidence  of  accomplices  was  properly  denied,  where  that 
fact  did  not  appear  from  the  face  of  the  Indictment  though  all  of  the 
witnesses  Indorsed  thereon  were  afterwards  shown  to  be  accomplices. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
S§  480-487;    Dec.  Dig.  i  137.»] 

App^  from  Trial  Term,  New  York  County. 

Detinis  Sweeney  and  others  were  convicted  of  conspiracy,  and  ap- 
peal. Affirmed  as  to  defendants  Sweeney,  Murtha,  and  Thpmpson,  and 
reversed  as  to  defendant  Hussey,  and  his  discharge  ordered. 

See,  also,  156  App.  Div.  895, 141  N.  Y.  Supp.  303. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  HOTCHKISS,  JJ. 

A.  S.  Gilbert,  of  New  York  City,  for  appellant  Murtha. 

Alfred  J.  Talley,  of  New  York  City,  for  appellant  Sweeney. 

John  B.  Stanchiield,  of  New  York  City,  for  appellant  Thompson. 

Herbert  C.  Smyth,  of  New  York  City,  for  appellant  Hussey. 

Robert  C.  Taylor,  of  New  York  City,  for  the  People. 

SCOTT,  J.  The  four  appellants,  who  were,  at  the  times  mentioned 
in  the  indictment,  inspectors  in  the  police  department  of  the  city  of 
New  York,  were  jointly  indicted  and  tried  for  the  crime  of  having  con- 
spired to  prevent  and  obstruct  the  due  administration  of  justice.  Penal 
Law  (Consol.  Laws,  c.  40),  §  580,  subd.  6.  The  particular  purpose  of 
the  conspiracy,  as  charged  in  the  indictment,  was  the  suppression  of 
testimony  which,  if  produced,  would  have  tended  to  prove  that  the 
appellants,  and  other  members  of  the  police  force,  had  been  guilty  of 
accepting  bribes  to  influence  their  official  action. 

The  city  of  New  York  is  divided,  for  the  purposes  of  police  adminis- 
tration, into  inspection  districts,  each  of  which  is  in  charge  and  under 
the  command  of  an  inspector  of  police,  and  is  further  subdivided  into 
precincts,  each  of  which  is  commanded  by  and  in  charge  of  a  captain 
of  police,  who  is  subordinate  in  authority  to  the  inspector  in  charge  of 
the  inspection  district,  of  which  the  precinct  forms  a  part.  The  prose- 
cution with  regard  to  which  it  is  charged  that  the  appellants  sought  to 
suppress  evidence  arose  out  of  testimony  given  by  one  George  A.  Sipp, 
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the  keeper  of  a  disorderly  house,  before  a  committee  of  th*  board  of 
aldermen  which  was  engaged  in  investigating  police  conditions  in  the 
cibr  of  New  York.  Sipp's  testimony  before  the  committee  was  to  the 
effect  that  for  a  series  of  years  he  had  been  in  the  habit  of  making 
regular  payments  of  "protection"  money  to  a  patrolman  named  Eu- 
gene Fox,  attached  to  the  Forty-Third  police  precinct,  which  was  in- 
cluded within  the  Sixth  inspection  district.  It  was  further  proven  upon 
the  present  trial  that  Fox  paid  over  the  money  thus  collected,  less  a 
percentage  for  collection,  to  Thomas  W.  Walsh,  the  captain  of  the  pre- 
cinct Walsh  testified  on  the  present  trial  that  he  had  been  captain  of 
the  Forty-Third  precinct  from  June,  1907,  until  late  in  the  year  1912 ; 
that  during  that  period  the  four  defendants  were  successively  the  in- 
spectors in  command  of  the  Sixth  inspection  district ;  that  during  all 
this  period  Eugene  Fox,  the  patrolman  above  mentioned,  had  regular- 
ly collected  tribute  from  the  keepers  of  various  disorderly  and  illegal 
resorts  in  the  precinct,  and  that  of  the  amounts  so  collected  Fox  kept 
sc»netimes  20  and  sometimes  15  per  cent.,  and  turned  the  balance  over 
to  Walsh,  who  divided  it,  half  and  half,  with  whoever  happened  to  be 
inspector  in  that  district  at  the  time.  Fox  corroborated  him  except  as 
as  to  the  division  with  the  inspectors.  The  aldermanic  investigation 
took  place  late  in  the  year  1912,  and  it  was  on  December  18th  of  that 
year  that  Sipp  testified  as  to  his  payments  to  Fox.  His  evidence  nat- 
urally created  a  great  stir  in  the  police  department.  It  directly  impli- 
cated only  Fox,  because  Sipp  had  no  personal  knowledge  of  what  dis- 
position Fox  made  of  the  money  which  was  paid  him.  It  became  there- 
fore very  important  to  those  into  whose  hands  the  money  had  actually 
come  that  Fox  should  be  prevented  or  dissuaded  from  telling  what  he 
had  done  with  the  money,  and,  in  order  to  render  it  more  easily  pos- 
sible to  keep  his  mouth  closed,  it  was  desirable  that  Sipp  should  be 
prevented  from  testifying  in  any  proceeding  which  might  be  insti- 
tuted against  Fox.  Two  such  proceedings  were  promptly  instituted, 
one  before  the  police  commissioner  upon  a  charge  of  official  miscon- 
duct, and  one  before  a  city  magistrate  upon  a  criminal  charge  of  ac- 
cepting a  bribe.  At  the  time  these  events  were  happening,  Capt.  Walsh 
was  a  very  ill  man,  being  confined  for  the  most  part  to  his  house.  The 
appellant  Sweeney  was  the  inspector  then  in  charge  of  the  inspection 
district.  The  latter  became  very  active  in  taking  steps  to  carry  out 
the  object  sought  to  be  attained  by  the  alleged  conspiracy,  securing 
counsel  to  represent  and  advise  Fox,  and  frequently  consulting  with 
Walsh  with  respect  to  raising  the  money,  which  it  was  considered 
would  be  necessary  to  induce  Fox  to  remain  silent,  and  to  keep  Sipp 
without  the  jurisdiction.  In  due  coturse  Sipp  was  subpoenaed  to  attend 
at  the  hearing,  before  the  police  commissioner,  of  the  charge  against 
Fox.  He  consulted  a  lawyer  named  Newell  (who  has  since  been  dis- 
barred), who  advised  him  to  leave  the  jurisdiction  and  ^o  to  New  Jer- 
sey. This  Sipp  and  his  son,  Howard,  also  subpcenaed,  did.  Newell  put 
himself  into  communication  with  Rouss,  the  lawyer  who  had  been  re- 
tained by  Fox,  and  obtained  several  hundred  dollars,  to  be  given  to 
Sipp  to  compensate  him  for  staying  away.  There  is  evidence  which, 
if  believed  by  the  jury,  as  it  apparently  was,  is  quite  sufficient  to  con- 
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nect  Walsh,  and  at  least  some  of  the  appellants,  with  the  raising  of  this 
money,  part  of  which  was  retained  by  Newell  and  part  paid  to  Sipp. 
Later  Sipp  was  apprehended  in  New  Jersey  upon  a  criminal  charge, 
and  brought  back  to  New  York.  Soon  after  Fox  and  Walsh  broke 
down,  the  former  pleading  guilty  to  the  charge  of  bribery,  and  Walsh 
went  before  the  grand  jury  and  testified  to  his  connection  with  the 
scheme  of  wholesale  bribery,  and  as  to  the  receipt  of  part  of  the 
money  by  the  four  defendants.  The  foregoing  is  but  a  brief  outline  of 
the  history  of  the  case  given  upon  the  trial.  It  is  supported  by  the  tes- 
timony of  various  persons,  many  of  whom  were  themselves  engaged  in 
the  conspiracy,  but  whose  testimony  was,  notwithstanding,  accepted 
and  believed  by  the  jury.  None  of  the  defendants  testified  in  his  own 
behalf,  each  relying  upon  the  supposed  weakness  in  die  case  of  the 
prosecution. 

It  is  not  seriously  contended  by  any  defendant  that  no  conspiracy 
existed  such  as  is  charged  in  the  indictment,  but  each  defendaint  in- 
sists that  the  evidence  is  insufficient  to  connect  him  with  the  crime,  and 
that,  in  any  case,  the  evidence  against  him  is  solely  that  of  accomplices, 
and  is  therefore  insufficient  to  warrant  a  conviction  under  section  399 
of  the  Code  of  Criminal  Procedure,  which  provides  that : 

"A  convictloii  cannot  be  had  upon  tbe  testimony  of  an  accomplice,  unless 
he  be  corroborated  by  such  other  evidence  as  tends  to  connect  the  defendant 
with  tbe  commission  of  the  crime." 

It  rarely  happens  that  a  criminal  conspiracy  can  be  proven  without 
the  aid  of  some  of  the  participants  and  accomplices,  and  the  present 
case  was  no  exception  to  the  general  rule.  Of  the  witnesses  relied  upon 
by  the  prosecution  the  trial  court  charged,  as  matter  of  law,  that  Capt 
Walsh,  Eugene  Fox,  George  and  Howard  Sipp,  and  the  two  lawyers, 
Newell  and  Rouss,  were  accomplices,  and  this  instruction  was  clearly 
right.  As  to  certain  other  witnesses,  to  whom  reference  will  be  made 
hereafter,  the  court  properly  left  it  to  the  jury  to  determine,  as  a 
question  of  fact,  whether  they  were  or  were  not  accomplices. 

Before  proceeding  to  consider  the  evidence  de  hors  that  of  accom- 
plices, which  is  relied  upon  to  connect  each  appellant  with  the  crime 
charged,  it  will  be  well  to  recall  certain  well-established  rules  of  law 
bearing  upon  the  question  of  corroboration. 

[1-3]  In  the  first  place,  the  evidence  of  accomplices  alone,  if  be- 
lieved by  the  jury,  is  sufficient  to  establish  the  fact  that  a  crime  has 
been  committed.  The  rule  as  to  corroboration  of  an  accomplice  does 
not  attach  to  each  and  every  part  of  the  material  evidence  given  by 
the  accomplice.  People  v.  Elliott,  155  App.  Div.  486-496,  140  N.  Y. 
Supp.  553.  It  is  not  necessary  to  elaborate  this  proposition  further, 
because  it  is  not  denied  in  the  present  case  that  there  had  been  a 
conspiracy  for  the  unlawful  purpose  charged  in  the  indictment.  Just 
as  it  is  not  necessary  that  the  corroborative  evidence  shall  alone  be 
sufficient  to  prove  the  fact  of  the  crime,  so  also  is  it  not  necessary 
that  it  shall,  standing  by  itself,  prove  absolutely  the  defendants'  par- 
ticipation in  the  crime,  nor  need  it  be  inconsistent  with  the  defend- 
ants' innocence.  People  v.  Elliott,  106  N.  Y.  288,  12  N.  E.  602.  All 
that  the  statute  requires,  and  all  that  is  necessary,  is  that  there  shall  be 
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evidence,  other  than  that  of  accomplices,  which  tends  to  connect  the 
defendant  with  the  crime.  If  the  evidence  be  of  that  character,  the 
jury,  and  not  the  court,  is  to  -judge  of  the  weight  to  be  given  to  it. 
People  V.  O'Farrell,  175  N.  Y.  323-326,  67  N.  E.  588. 

It  will  be  most  convenient  to  consider  the  case  of  each  defendant 
separately. 

[4]  As  to  the  defendant  Sweeney.  The  evidence  implicating  him,  if 
believed,  was  ample.  In  fact,  so  far  as  the  testimony  of  the  con- 
ceded accomplices  went,  he  was  by  far  the  most  active  person  con- 
cerned in  promoting  the  conspiracy.  Capt.  Walsh,  who  was  also 
deeply  interested,  and  a  considerable  contributor  to  the  fund  that  was 
raised,  was  ill  and  unable  to  be  about,  so  that  the  active  part  of  the 
work  fell  upon  Sweeney,  who  frequently  consulted  and  conspired  with 
Walsh  at  the  house  of  the  latter.  It  was  perhaps  not  unnatural  that 
an  inspector  should  visit  one  of  his  captains  while  the  latter  was  ill, 
and  such  acts  on  his  part  were  not  inconsistent  writh  innocence,  but  they 
also  fitted  in  with  the  theory  of  guilt.  Walsh's  testimony  respecting 
Sweeney's  participation  was  corroborated  in  important  particulars  by 
Mrs.  Walsh.  It  is  claimed,  in  behalf  of  Sweeney,  that  Mrs.  Walsh  was 
also  an  accomplice,  and  consequently  that  her  testimony  adds  nothing 
to  the  testimony  of  the  other  accomplices.  The-  question  whether  or 
not  she  was  an  accomplice  was  left  to  the  jury,  and,  as  we  think, 
rightly  so.  She  undoubtedly  knew  that  her  husband  and  Sweeney  were 
getting  together  a  sum  of  money  which  was  to  be  sent  to  Fox,  but  it 
is  by  no  means  clear  that  she  knew  that  the  money  was  to  be  used  to 
suppress  evidence.  She  may  well  have  believed  that  it  was  to  be  used 
by  Fox  for  his  own  defense.  A  nurse,  whom  nobody  accuses  of  being 
an  accomplice,  also  corroborated  Walsh  as  to  at  least  one  of  Sweeney's 
visits.  Tnere  are  circumstances  shown  here  and  there  in  the  case 
which  go  far  to  connect  Sweeney  with  the  crime ;  the  most  significant 
being  his  activity  in  procuring  affidavits  upon  which  to  fasten  a  dis- 
grraceful  crime  upon  Sipp.  The  fact  that  such  a  charge  was  in  prepara- 
tion was  ccMiununicated  by  Rouss  to  Newell,  and  by  the  latter  to  Sipp 
while  he  was  a  fugitive  in  New  Jersey.  It  is  not  difficult  to  trace  the 
preparation  of  this  charge,  which  apparently  lacked  much  foundation, 
to  the  desire  to  keep  Sipp  out  of  the  state  and  out  of  the  witness  chair. 
The  natural  effect  upon  a  man  of  Sipp's  character  of  learning  that  such 
a  charge  was  pending  against  him  would  be  to  lead  him  to  avoid,  if 
possible,  any  appearance  as  a  witness.  It  is  true  that  that  charge  was 
afterwards  used  as  means  to  force  Sipp's  return  to  New  York,  but  this 
was  not  done  by  Sweeney,  or  any  of  the  other  alleged  conspirators. 
We  think  that  there  was  sufficient  evidence  outside  the  testimony  of 
accomplices  to  justify  the  jury  in  finding  that  Sweeney  was  a  partici- 
pant in  the  crime. 

[6]  As  to  the  defendant  Murtha.  The  evidence  against  this  defend- 
ant consists  of  a  statement  made  by  him  to  the  district  attorney.  It  is 
related  by  a  policeman  named  Thomas,  assigned  to  serve  as  a  detective 
for  the  district  attorney.  His  evidence  is  uncontradicted.  His  state- 
ment was  that  he  met  Murtha,  whom  he  knew  well,  and  that  the  lat- 
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ter  expressed  a  desire  to  see  the  district  attorney,  remarking  that  he 
"wanted  immunity."  Arrangements  were  made,  and  Thomas  and 
Murtha  went  to  the  residence  of  the  district  attorney,  and  in  the  pres- 
ence of  Thomas,  Murtha  made  a  statement  which,  as  it  is  claimed  by 
the  prosecution,  proves  Murtha's  connection  with  the  crime.  The 
court  left  it  to  the  jury  to  determine  whether  the  conversation  took 
place  as  testified  to  by  Thomas,  and,  if  so,  what  Murtha  meant  1^  his 
statement.  The  jury  by  their  verdict  have  shown  that  they  believed 
the  statement  to  have  been  made,  and  considered  that  it  sufficiently 
implicated  Murtha  in  the  crime.  We  see  no  reason  to  question  their 
finding  in  this  regard.  Counsel  for  this  defendant  makes  much  of  the 
fact  that  the  court  refused  to  leave  it  to  the  jury  to  say  whether  or 
not  Murtha  had  made  his  statement  under  duress,  or  under  some  in- 
ducement on  the  part  of  the  district  attorney.  The  difficulty  on  this 
point  is  not  only  that  there  was  no  evidence  to  show  or  indicate  that 
any  threat  or  promise  had  been  made,  but  counsel  for  Murtha  affirma- 
tively proved  by  the  district  attorney,  whom  he  called  as  his  own  wit- 
ness, that  in  fact  there  had  been  neither  threat  nor  promise.  On  that 
question,  therefore,  there  was  no  issue  to  submit  to  the  jury. 

[8]  As  to  the  defendant  Thompson.  He  is  abundantly  connected 
with  the  crime  by  the  testimony  of  Fox;  but,  as  he  was  a  conceded 
accomplice,  corroboration  was  necessary  to  justify  a  conviction.  Such 
corroboration  is  sought  to  be  found  in  the  evidence  of  one  Nelson, 
who  was  a  nephew  of  Fox's  wife,  and  who  was  sent  by  Fox  to  find 
Thompson  and  bring  back  a  message.  He  testified  that  he  did  so,  and 
the  message  given  him,  if  his  evidence  was  credited  by  the  jury,  was 
quite  sufficient  to  connect  Thompson  with  the  crime.  Nelson's  evi- 
dence is  bitterly  assailed  by  counsel  for  Thompson,  but  the  credence 
to  be  given  to  it  was  wholly  a  matter  for  the  jury,  and  we  are  not  dis- 
posed to  overrule  their  finding.  A  more  serious  question  is  whether 
or  not  Nelson  was  not  also  an  accomplice.  This  question  was  left  to 
the  jury,  and  their  verdict  indicates  that  they  did  not  consider  that  he 
was  an  accomplice.  It  is  insisted,  however,  that  the  court  should  have ' 
ruled,  as  matter  of  law,  that  he.  was.  The  rule  is  that,  to  constitute 
an  accomplice,  one  must  be  so  connected  with  a  crime  that  at  conamon 
law  he  might  himself  have  been  convicted,  either  as  the  principal  or  as 
an  accessory  before  the  fact.  People  v.  Zucker,  20  App.  Div.  363-365, 
46  N.  Y.  Supp.  766,  affirmed  on  opinion  below,  154  N.  Y.  770,  49  N. 
E.  1102;  People  v.  Bright,  203  N.  Y.  78,  96  N.  E.  362,  Ann.  Cas. 
1913A.  771 ;  People  v.  Elliott,  155  Ar).  Div.  486,  140  N.  Y.  Supp.  553. 

[7]  "To  warrant  such  a  com'ictlon,  the  one  accosed  must  have  taken  part  In 
the  perpetration  of,  or  preparation  for,  the  crime,  with  intent  to  assist  In 
the  crime.  Bvery  act  which  may  have  a  tendency  to  assist  in  the  perpetra- 
tion of  the  crime  1b  not,  of  absolute  necessity,  crlminaL  B^ore  it  will  have 
that  effect  it  must  have  been  done  with  the  intention  on  the  part  of  the  actor 
that  it  shall  aid  In  the  commission  of  the  crime.  Unless  it  appears  without 
dispute  that  there  was  such  intention,  the  person  doing  the  act  cannot  be  said 
to  be  a  principal ;  and,  if  there  is  a  question  whether  the  act  was  done  with 
Buch  intent,  that  question  must  be  submitted  to  the  jury,  and  answered  by 
them  in  the  affirmative,  before  the  actor  can  be  held  to  be  a  principal,  and 
consequently  before  he  can  be  held  to  be  aii  accomplice."  People  ▼.  ZucUer, 
Bupra. 
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[1]  Tested  by  this  rule  we  think  that  the  jury  was  justified  in  find- 
ing that  Nelson  was  not  an  accomplice.  He  was  used  merely  as  a 
messenger.  What  he  learned  from  Thompson  was  undoubtedly  enough 
to  inform  him  that  it  was  hoped  that  Fox  would  not  testify,  and  that 
arrangements  had  been  made,  or  would  be  made,  to  provide  for  his 
family  if  his  silence  led  to  his  conviction,  but  mere  knowledge  of  this 
sort  did  not  make  him  a  conspirator.  In  fact  it  does  not  appear  that 
he  knew  that  any  conspiracy  was  on  foot,  or  that  any  concerted  eflfort 
was  being  made  to  keep  Sipp  out  of  the  state.  Given  the  existence  of 
the  conspiracy  and  Thompson's  knowledge  of  it,  the  message  he  sent 
to  Fox  was  sufficient  to  connect  him  with  the  crime,  but  the  message, 
without  knowledge  of  the  conspiracy,  did  not  establish  the  guilty  intent 
on  the  part  of  Nelson  which  was  requisite  to  put  him  in  the  accomplice 
class. 

As  to  the  defendant  ^lussey.  There  was  no  evidence  to  connect  this 
defendant  with  the  conspiracy,  except  that  of  conceded  accomplices, 
mainly  that  of  Newell,  as  to  whom  the  court  correctly  charged  that, 
as  matter  of  law,  he  was  an  accomplice.  Hussey's  conviction  was 
therefore  unwarranted  by  the  evidence. 

[Bj  10]  All  of  the  defendants  also  bring  up  for  review  two  orders 
made  before  trial.  One  denied  a  motion  for  leave  to  inspect  the  min- 
utes of  the  grand  jury.  This  motion  appealed  to  the  sound  discretion 
of  the  court,  and  was,  we  think,  rightly  denied.  The  second  order  de- 
nied a  motion  to  quash  the  indictment  on  the  ground  that  it  had  been 
found  upon  the  evidence  only  of  accomplices.  The  indictment  had  in- 
dorsed upon  it,  as  the  witnesses  who  had  appeared  before  the  grand  jury, 
the  names  of  Walsh,  Fox,  George  A.  Sipp,  and  Newell.  The  motion  to 
quash  was  made  on  affidavits  by  the  defendants  stating  generally  that 
all  of  these  four  witnesses  were  accomplices.  Again  we  think  that  the 
motion  was  properly  denied.  It  did  not  appear  on  the  face  of  the  in- 
dictment that  ail  of  these  witnesses  were  accomplices,  and  the  court 
was  not  bound  to  accept  the  bare  allegation  of  the  defendants,  unsup- 
ported b^  the  statement  of  any  facts  from  which  the  court  itself  could 
form  a  judgment  whether  or  not  all  the  witnesses  were  accomplices. 
It  is  true  that  the  evidence  upon  the  trial  showed  that  they  were,  but 
the  court,  when  it  decided  the  motion  to  quash,  had  no  means  of  know- 
ing what  the  evidence  on  the  trial  would  be,  and  its  action  in  denying 
the  motion  to  quash  must  be  judged  by  the  information  it  then  had,  and 
not  by  what  may  have  afterwards  been  disclosed. 

It  results  that  the  judgment  appealed  from  must  be  affirmed  as  to  the 
defendants  Dennis  Sweeney,  John  J.  Murtha,  and  James  F.  Thomp- 
son, and  that  it  be  reversed  as  to  the  defendant  James  E.  Hussey,  and 
that  he  be  discharged.    All  concur. 
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8CHWABE  et  al.  ▼.  HERZOO. 
(Supreme  Court,  Appellate  Dlrlsloii,  First  Department    March  13,  1914.) 

1.  Judgment  ($  822*) — Matters  Conclddkd. 

Tbat  defendant,  sued  on  a  foreign  judg:ment,  recovered  in  an  action  in 
which  he  had  disputed  the  debt,  but  allowed  the  Judgment  to  go  against 
him  under  an  agreement  that  It  sliould  not  be  enforced  until  be  should 
be  able  to  pay  It,  and  that  he  Is  not  so  able,  is  no  defense. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  H  1454,  1488- 
1490,  1496-1500;    Dec.  Dig.  i  822.*] 

2.  Judgment  |  822*) — Foreign  Judgments. 

That  the  foreign  Judgment  sued  on  Is  too  large  la  no  defense. 
[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  i|  1434, 14S&-1490. 
1496-1500;  Dec.  Dig.  }  822.*] 

3.  Judgment  ({  606*) — Coixatebai.  Attack. 

One  sued  on  a  Judgment  cannot  impeach  it  coUaternlly  by  alleging  that 
it  is  too  large. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  S  949 ;  Dec.  Dig. 
i  606.*] 

4.  PutADiNO  (8  8*) — Conclusions. 

An  answer,  alleging  that  plaintiffs  carried  on  transactions  in  which 
defendant  was  mutually  Interested  with  plaintiffs,  some  part  of  wiilch 
should  have  been  put  to  his  credit,  states  a  mere  conclusion. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  »  12-28^^,  68; 
Dec.  Dig.  {  a*] 

5.  Judgment  (8  517*)— Collateral  Attack — Countbrolaiic. 

One  sued  on  a  Judgment  cannot  Impeach  it  collaterally  by  setting  up 
a  counterclaim  involving  a  re-examlnatlon  of  transactions  settled  by  the 
Judgment 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  88  959,  960;  Dec 
Dig.  8  517.*] 

6.  Champbbtt  and  Maintbnanob  (i  6*)— Contracts  wrrH  Attobnkts. 

It  is  not  a  defense  to  an  action  on  a  Judgment  that  the  action  is  prose- 
cuted under  a  cfaamiwrtous  agreement  between  plaintiffs  and  their  attor- 
neys. 

[Ed.  Note. — For  other  cases,  see  Champerty  and  Maintenance,  Cent 
Dig.  8i  24-«l ;   Dec.  Dig.  8  5.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alfred  J.  ScTiwabe  and  another  against  Aladar  W.  Herzog. 
From  an  order  permitting  defendant  to  interpose  an  answer,  plaintiffs 
appeal.     Reversed. 

See,  also,  159  App.  Div.  899,  144  N.  Y.  Supp.  1144. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Theodore  K.  McCarthy,  of  New  York  City,  for  appellants. 
Bamett  L.  Hollander,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  action  is  upon  a  judgment  obtained  against  de- 
fendant, upon  personal  service  of  process  in  the  Court  of  King's  Bench 
Division  of  the  Supreme  Court  of  Judicature  of  England  on  May  6, 
1907. 

*For  other  cases  see  same  topic  A  J  ndmbbb  1q  Dec.  &  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexos 
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The  defendant  heretofore  served  an  answer,  which  was  demurred  to 
and  held  to  be  insufficient  in  law,  but  leave  was  given  to  apply  at  Spe- 
cial Term  to  be  allowed  to  serve  an  amended  answer  upon  presenting 
to  the  court  an  answer  which  sets  up  some  defense  to  the  complaint. 
The  defendant  has  presented  an  answer  which  tlie  Special  Term  has 
given  him  leave  to  serve,  and  the  question  now  is  whether  it  does  pre- 
sent any  defense.  The  proposed  answer  consists  of  four  separate  de- 
fenses and  two  counterclaims. 

[1]  The  first  defense  alleges  that  he  disputed  the  amount  of  his 
indebtedness  to  plaintiff  but  finally  allowed  judgment  to  go  against  him 
for  the  amount  of  the  recovery  under  an  agreement  with  plaintiff  that 
he  should  be  under  no  obligation  to  pay  the  same,  and  that  plaintiff 
would  not  take  any  steps  to  enforce  it  until  defendant  should  be  finan- 
cially able  to  pay  it,  and  that  he  is  not  so  able.  It  is  clear  that  this  at- 
tempted defense  is  insufficient  in  law.  Dunston  v.  Higgins,  138  N.  Y. 
70,  33  N.  E.  729,  20  L.  R.  A.  668, 34  Am.  St.  Rep.  431 ;  Greene  v.  Hal- 
lenback,  32  Hun,  469;  McElroy  v.  Board  of  Education,  158  App.  Div. 
219.  142  N.  Y.  Supp.  1090. 

[2,  3]  The  second  defense  repeats  the  first  with  the  addition  of  alle- 
gations purporting  to  show  that  the  amount  for  which  judgment  was 
recovered  was  larger  than  it  should  have  been.  This  defense  is  also  in- 
sufficient, not  only  under  the  authorities  above  cited,  but  also  because 
it  is  an  attempt  to  impeach  collaterally  the  judgment  sued  upon.  This 
cannot  be  done.    Dunston  v.  Higgins,  supra. 

[4]  The  third  defense  commences  with  the  following  allegation: 

"XXX.  Upon  Information  and  belief  that  from  the  10th  day  of  July,  1905, 
and  from  the  Cth  day  of  May,  1007,  to  the  day  of  the  date  hereof  various  and 
substantial  transactions  were  had  ond  carried  on  by  plaintiffs,  consisting  of 
the  buying  and  selling  of  securities  as  brokers,  len(Ung  money  thereupon, 
and  the  collection  thereof  and  transactions  In  the  buying  and  selling  of  se- 
curities generally  In  which  defendant  was  mutually  interested  with  plain- 
tiffs, some  part  of  which  was  for  the  account  of  defendant,  and  a  portion  of 
the  proceeds  of  which  should  have  been  to  his  credit,  and  in  connection  with 
which  substantial  sums  of  money  became  due  to  the  defendant  from  the 
plaintiffs." 

Then  follow  allegations  that  the  books  and  accounts  are  kept  by 
plaintiff,  and  that  defendant  has  no  knowledge  of  their  contents,  and 
that  upon  a  proper  accounting  a  considerable  sum  will  be  found  due 
to  defendant. 

Obviously  this  is  not  a  defense.  The  same  allegations  are,  however, 
repeated  as  a  counterclaim,  and  it  is  necessary  to  examine  them  in  that 
light.  The  difficulty  with  it  is  that  it  alleges  only  conclusions  and  not 
facts.  It  may  be  Ui?t  plaintiffs  have  carried  on  certain  transactions 
"in  which  defendant  >yas  mutually  interested  with  plaintiff,  some  part 
of  which  was  for  account  of  defendant,  and  a  portion  of  the  proceeds 
of  which  have  been  put  to  his  credit,"  but  there  is  no  allegation  of  any 
contract  between  plaintiffs  and  defendant,  nor  any  facts  whatever 
from  which  the  court  can  see  that  defendant  was  entitled  to  an  interest 
in  any  of  plaintiffs'  transactions,  or  to  any  part  of  the  proceeds  there- 
of. As  a  counterclaim,  therefore,  the  allegations  state  no  cause  of 
action. 
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[5]  The  second  counterclaim  seeks  to  re-examine  the  transactions 
between  plaintiffs  and  defendant  which  were  liquidated  and  finally  set- 
tled by  the  judgment  sued  upon,  and  is  confined  to  transactions  taking 
place  prior  to  the  recovery  of  the  judgment.  This  again  is  an  attempt 
to  impeach  the  judgment  collaterally. 

[i]  The  fourth  defense  alleges  that  the  present  action  is  prosecuted 
under  a  champertous  agreement  between  plaintiffs  and  their  attorneys. 
This  is  not  a  defense.  Story  v.  Satterlee,  13  Daly,  169;  Hall  v.  Gird, 
7  Hill,  586. 

In  my  opinion,  therefore,  the  proposed  answer  contains  ho  sufficient 
'  defense  or  valid  counterclaim.  The  order  appealed  from  should  there- 
fore be  reversed,  with  $10  costs  and  disbursements,  and  the  motion  de- 
nied with  $10  costs.    AU  concur. 


PEOPLE  ex  rel.  McCLURE  PUBLICATIONS,  Inc.,  v.  PURDT  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    March  20,  1914.) 

1.  Taxation  (§  123*) — Capital  Stock — "SuKPtus." 

The  "surplus"  of  a  corporation  Is  the  accumulation  of  moneys  or  prop- 
erty In  excess  of  the  par  value  of  the  stock  issued  by  it 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  f  222 ;  Dec.  Dig. 
I  123.* 

For  other  definitions,  see  Words  and  Phrases,  vol  8,  pp.  6816,  7811.1 

2.  Taxation  (5  496*) — Capitai.  Stock — Deductions — Cebtiokabi — Review. 

Though  a  writ  of  certiorari  to  review  a  tax  assessment  authorizes  a  new 
trial  of  the  question  of  assessablllty,  where  a  corporation  files  a  verified 
statement  with  the  tax  ofilcers,  which  shows  to  a  mathematical  certainty 
that  it  had  no  surplus,  a  petition  for  a  writ  of  certiorari,  merely  alleging 
that  the  company  had,  in  fact,  a  stated  surplus  less  than  10  per  cent  of 
its  capital  stock,  which  should  have  been  deducted,  and  not  asking  for  any 
diange  in  the  statement,  or  for  the  correction  of  errors  therein,  presents 
no  issue. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  Sf  890-910 ;  Dec. 
Dig.  §  496.»] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  the  relation  of  the  McClure  Publica- 
tions, Incorporated,  against  Lawson  Purdy  and  others,  as  commission- 
ers. From  an  order  dismissing  the  writ  and  confirming  the  assess- 
ment of  a  tax  upon  relator's  capital  stock,  relator  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

H.  S.  Duell,  of  New  York  City,  for  appellant, 
Curtis  A,  Peters,  of  New  York  City  (William  H.  King,  of  New  York 
City,  on  the  brief),  for  respondents. 

SCOTT,  J.  [  1  ]  The  relator's  petition  for  a  writ  of  certiorari  shows 
that  on  October  1,  1912,  its  name  and  a  valuation  of  its  capital  stock 
and  surplus  profits  were  entered  in  the  assessment  roll,  and  that  on  or 

•For  otber  casea  see  same  topic  &  t  ituuber  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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before  November  30,  1912,  application  was  made  to  the  commission- 
ers of  taxes  and  assessment  for  a  review  and  correction  of  said  assess- 
ment, which  was  denied,  and  the  valuation  of  the  capital  stock  was 
fixed  and  confirmed  at  the  sum  of  $50,000.  At  the  time  the  relator 
presented  its  application  for  a  review  and  reduction  of  its  assessment, 
it  filed  with  the  commissioners  a  verified  document,  purporting  to  con- 
tain a  true  statement  of  its  assets  and  indebtedness.  That  statement 
showed  that  the  capital  stock  actually  issued  was  $2,900,000.  The  as- 
sets were  stated  to  be  of  the  total  gross  value  of  $2,919,378.99,  of 
which  by  far  the  greater  amount  represented  "value  at  which  patent 
rights,  copy  rights,  trade-marks,  |food  will,  and  franchises  taken  in 
payment  for  capital  stock."  The  liabilities  were  stated  at  $213,773.04, 
leaving  an  apparent  excess  of  assets  over  liabilities  of  $2,705,605.95. 
This  was  less  than  the  amount  of  the  outstanding  capital  stock,  and  con- 
sequently it  appeared  upon  the  face  of  the  statement  that  the  relator 
had  no  surplus,  for  the  surplus  of  a  corporation  has  been  defined  to  be 
"the  accumulations  of  the  company  of  moneys  or  property  in  excess 
of  the  par  value  of  the  stock  issued  by  it."  People  ex  rel.  Manhattan 
Railway  Co.  v.  Barker,  165  N.  Y.  305-339,  59  N.  E.  137,  138.  The 
relator's  statement  also  contained  a  statement  of  the  deductions  which 
it  claimed  should  be  made  from  its  list  of  assets  for  the  purpose  of 
assessment  for  taxation.  These  aggregated  ^,850,197.40,  exclusive  of 
a  surplus  which  relator  claimed  should  be  deducted,  and  the  refusal 
to  deduct  which  has  led  to  this  proceeding.  Disregarding  the  surplus, 
the  statement  showed  that  the  value  of  the  assets  exceeded  the  allow- 
able deductions  by  $69,181.50,  which  appeared  to  be  the  actual  taxable 
value  of  relator's  capital,  and  justified  its  assessment  at  $50,000.  The 
relator  in  its  statement  claimed  that  it  had  a  surplus  of  $103,038.79, 
which  sum,  being  less  than  10  per  cent,  of  its  capital  stock,  should,  as 
it  is  claimed,  have  been  deducted  from  its  taxable  assets,  leaving  noth- 
ing to  be  assessed.  From  relator's  own  statement  of  assets  and  lia- 
bilities, which  the  tax  commissioners  were  justified  in  accepting  as  true, 
it  appeared  to  a  mathematical  demonstration  that  there  was  not  and 
could  not  be  any  surplus  because,  as  already  said,  the  net  assets  over 
and  above  the  liabilities  amounted  to  less  than  the  outstanding  capital 
stock. 

■  [2]  The  relator  now  insists  that  it  is  entitled  in  this  proceedii^  to 
prove  that  in  fact  it  had  a  surplus,  notwithstanding  the  figures  it  gave  as 
to  its  assets  and  liabilities  conclusively  show  the  contrary.  That  is,  it 
now  seeks  to  show,  by  its  books  or  otherwise,  that  its  own  statement 
of  its  assets  and  liabilities  was  false  or  erroneous.  The  petitioner  re- 
lies upon  People  ex  rel.  Manhattan  Railway  Co.  v.  Barker,  152  N.  Y. 
417,  46  N.  E.  875,  and  numerous  other  kindred  cases  in  which  it  has 
been  held  that  a  tax  certiorari  like  the  one  now  under  consideration 
permits  a  new  trial  of  the  question  of  the  relator's  assessability,  and  a 
redetermination  of  all  questions  relating  thereto  upon  new  evidence 
taken  by  the  court.  There  is  no  doubt  about  this  proposition.  'The 
question  is  whether  the  relator  has  put  itself  in  a  position  to  take  ad- 
vantage of  it    As  was  said  in  the  case  cited : 

"The  petition  Is  regarded  as  the  complaint,  the  return  as  the  answer,  and, 
la  deriding  the  i»»ue»  fotnei  thereby,  the  court  m&j  call  wltneeses  to  Its  aid. 
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and  their  testimony  becomes  a  pert  of  the  proceedings  upon  which  the  de- 
termination of  the  court  is  to  be  made." 

What  is  to  be  tried  by  the  court  are  "the  issues  raised  by  the  plead- 
ings," to  wit,  the  petition  and  the  return.  Turning  to  Uiose  in  the 
present  case,  we  find  no  allegation  of  error  in  any  fact  contained  in 
the  statement  filed  with  the  commissioners  and  followed  by  them  in 
fixing  the  assessment,  except  a  slight  correction  as  to  the  amount  of 
capital  outstanding,  which  does  not  affect  any  question  at  issue  here. 
What  the  relator  does,  and  alf  that  it  does  is  to  assert  that  it  had  a 
surplus  of  $103,038.79,  notwithstanding  the  fact  that  its  own  figures  as 
to  the  amount  of  its  assets,  and  of  its  capital  stock,  which  are  not 
claimed  to  be  erroneous,  and  are  not  sought  to  be  changed,  except  in 
the  immaterial  particular  noted,  demonstrate  mathematically  that  it 
had  no  surplus. 

A  surplus  is  not  a  concrete,  primary  fact,  but  is  a  conclusion  of  fact, 
to  be  ascertained  by  the  comparison  of  a  corporation's  assets  with  the 
amount  of  its  capital  stock.  To  show  that  the  tax  commissioners  had 
erred  in  not  deducting  from  relator's  taxable  assets  a  certain  sum  for 
surplus,  the  relator  should  have  alleged  what  its  capital  stock  is  and 
what  its  assets  are.  Then  perhaps  it  would  have  tendered  an  issue  to 
be  tried.    But  it  has  done  no  such  thing.    It  simply  asserts  that : 

"On  October  1,  1912,  your  petitioner  had  actually  earned  from  the  savings 
or  accumulations  of  Its  business  the  surplus  of  $103,038.79." 

It  does  not  even  all^e  that  it  was  then  in  possession  of  that  surplus, 
or  that  it  was  represented  in  its  assets.  On  the  other  hand,  the  state- 
ment of  assets,  not  sought  to  be  corrected,  shows  conclusively  that 
such  assets  could  not  then  have  included  any  surplus  at  all.  In  my 
opinion,  there  was  no  issue  to  be  tried,  and  the  writ  was  properly  dis- 
missed. 

The  order  appealed  from  should  be  affirmed,  with  costs  and  disburse- 
ments. 

Mclaughlin,  LAUGHLIN,  and  CLARKE,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  A  proceeding  under  the  Tax  Law 
to  review  an  assessment  for  taxation  is  to  be  determined,  not  upon 
the  evidence  submitted  to  the  tax  commissioners  upon  which  they  have 
based  their  determination,  but  upon  testimony  to  be  produced  before 
the  court  charged  with  the  duty  of  reviewing  the  action  of  the  tax  com- 
missioners, and  the  court,  upon  such  evidence,  determines  the  question 
as  to  the  propriety  of  the  assessment  by  the  commissioners. 

The  Court  of  Appeals  in  the  case  of  People  ex  rel.  Manhattan  R. 
Co.  V.  Barker,  152  N.  Y.  417,  46  N.  E.  875,  states  the  nature  of  this 
proceeding  and  the  functions  of  the  court.  In  speaking  of  this  pro- 
ceeding, it  is  there  said : 

"What  is  called  a  review  may  thus  become  a  proceeding  In  the  nature  of  a 
new  trial.  The  return  is  not  conclusive,  as  in  the  common  law  and  code 
writs.  •  •  •  The  provisions  of  the  Code  do  not  apply  to  It  •  •  • 
The  petition  is  regarded  as  the  complaint,  the  return  as  the  answer,  and,  in 
deciding  the  issues  Joined  thereby,  the  court  may  call  witnesses  to  its  aid. 
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and  their  testimony  becomes  a  part  of  the  proceedings  upon  which  the  deter- 
mination of  the  court  Is  to  be  made.  That  determination  is  a  revaiuaUon, 
and  it  may  be  a  different  valuation  of  the  property  assessed." 

The  relator  presented  to  the  Supreme  Court  a  petition  stating  that 
the  valuation  of  the  capital  stock  and  surplus  profits  of  the  petitioner 
for  the  purpose  of  taxation  entered  on  the  assessment  rolls  was  the 
stmiof  $50,CXX);  that  the  said  valuation  and  assessment  of  the  pe- 
titioner as  to  its  capital  stock  and  surplus  profits  was  and  is  illegal  and 
erroneous  in  principle,  and  that  the  petitioner  would  be  injured  there- 
by, in  that  the  petitioners  refused  to  deduct  from  the  assets  of  the  pe- 
titioners an  item  of  $103,038.79,  being  the  surplus  of  the  petitioner  as 
shown  by  a  statement  filed  by  it,  said  surplus  not  being  in  excess  of 
10  per  cent,  of  the  par  value  of  the  sTiares  of  capital  stock  issued  by  it ; 
that  if  the  deduction  "just  mentioned  had  been  made  together  with  the 
other  proper  deductions  set  forth  in  the  application  filed  by  the  peti- 
tioner, and  properly  allowed  by  the  board  of  assessors,  there  would 
have  been  no  capital  stock  or  surplus  profits  of  the  petitioner  subject 
to  taxation,"  and  this  allegation  was  denied  in  the  return.  It  seems  to 
me  that  an  issue  of  fact  was"  there  presented  for  the  determination  of 
the  court  at  Special  Term,  and  that  the  relator  was  entitled  to  oflfer 
testimony  tending  to  show  the  truth  of  this  allegation  of  fact  in  the 
petition.  When  this  case  was  before  the  Special  Term  the  writ  was 
dismissed,  it  being  there  ordered  that  the  relator's  request  for  leave 
to  present  evidence,  in  reference  to  the  claim  for  deductions  for  surplus 
not  exceeding  10  per  cent,  of  its  capital,  be  and  there  was  denied,  and 
the  writ  of  certiorari  was  dismissed.  I  think  this  was  error,  and  I, 
therefore,  think  that  the  order  should  be  reversed,  and  the  matter  re- 
mitted to  the  Special  Term  to  take  the  evidence  offered  by  the  relator. 


<161  App.  Dlv.  494) 

MONTROSE  T.  BAGGOTT  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  13, 1914.) 

1.  Jttdgkxnt  (I  707*) — Rbs  Judicata — Nkqlioencs  of  Attobnktb. 

In  an  action  against  attorneys  for  negligence-  In  that  sureties  on  an  ap- 
peal bond  were  held  discharged  for  failure  to  Justify,  after  exceptions  were 
filed  to  the  sureties,  the  Judgment  in  the  action  which  determined  the  non- 
liability of  the  sureties  was  not  res  Judicata  in  the  action  for  negligence, 
as  persons  neither  parties  nor  privies  are  not  bound  by  a  Judgment. 

[Ed.  Mote. — For  other  cases,  see  Judgment,  Gent  Dig.  |  1230 ;  Dec.  Dig. 
I  707.*] 

2.  CouBTs  (i  89*) — Stabe  Decisis. 

The  rule  of  stare  decisis  Is  controlling  when  the  court  of  last  resort  has 
laid  down  a  principle  of  law  applicable  to  a  certain  state  of  facts,  or  an 
intermediate  court  has  made  such  a  decision  in  harmony  with  established 
law  or  not  at  variance  with  the  established  authority. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  H  311,  312;  Dec. 
IHS.  I  89.*] 

8.    ATTOBRET  and  CLIXNT  (g  106*) — ^LlABILITT  FOB  NeOLIOENCB. 

Where  attorneys  are  sued  for  negligence,  In  that  they  permitted  sure- 
ties on  an  appeal  bond  to  become  discharged  by  failure  to  Justify,  after 

*For  otber  cases  >e«  saifie  topic  A  !  number  Id  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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taking  exceptions  to  them,  their  liability  la  to  be  determined  by  the  settled 
law  at  the  time  of  the  acts  which  are  asserted  to  be  negligent 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dls.  H  217, 
219;  Dec.  Dig.  §  106.»] 

4.  Courts  (|  190*) — Munioipai.  Cotjbts — Review — Bonds — ^Liabiutt  of  Sttxb- 

TiES — Exceptions. 

On  an  appeal  from  the  Municipal  Court  If  an  undertaking  be  given  to 
stay  execution,  the  sureties  are  bound  If  no  exception  to  the  sufficiency  of 
the  sureties  Is  taken,  and  if  exceptions  are  taken  and  the  sureties  Justify 
they  are  bound,  but  If  exceptions  are  taken  and  there  Is  no  Justification 
the  sureties  are  discharged. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec  Dig.  |  190;*  Appeal  and 
Error,  Cent  Dig.  S  103.] 

5.  Courts  (S  190*) — Municipal  Coubts — Review — Bonds — Liabiutt  of  Suke- 

tiks withdbawal  of  exceptions. 

If,  on  appeal  from  a  Municipal  Court  exceptions  to  sureties  on  the  ap- 
peal bond  are  withdrawn  by  written  or  oral  stipulation  before  the  time 
for  Justification  fixed  either  by  original  notice  or  by  stipulation  for  ad- 
journment thereof  expires,  the  undertaking  stands  as  though  no  exception 
to  the  sureties  bad  been  taken. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  |  190;*  Appeal  and 
Error,  Cent  Dig.  §  103.] 

6.  Attobnet  and  Cubnt  (S  77*) — Authobitt  of  Counsel — Stipulations. 

Counsel  in  charge  of  a  proceeding  in  an  action  has  authority  of  the  at- 
torney appearing  for  the  same  party  to  make  any  stipulation  or  do  any 
other  act  in  relation  to  the  procedure  which,  in  his  Judgment  would 
benefit  the  cause  of  his  client. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  fS  88- 
90,  132,  136,  148,  149;    Dec.  Dig.  §  77.*] 

T.  Attobnet  and  Client  (§  129*) — Negligence — Questions  fob  Jubt. 

In  an  action  against  attorneys  for  negligence  in  permitting  sureties  on 
appeal  bonds  to  be  discharged  by  failure  to  Justify,  evidence  heid  suffi- 
cient to  take  to  the  Jury  the  question  of  the  making  of  an  oral  stipula- 
tion between  the  parties  to  the  suit  withdrawing  t&e  exceptions  to  the 
sure  ties. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent.  Dig.  f  |  284- 
291;   Dec.  Dig.  f  129.*] 

8.  Attobret  and  Client  ({  112*) — ^Neoliqence — Dischaboe  of  Subeties. 

Since  a  stipulation  by  counsel  for  a  defendant  to  withdraw  exceptions 
to  sureties  on  an  appeal  bond  is  sufficient  to  hold  the  sureties  though  the 
sureties  do  not  Justify,  attorneys  for  plaintiff  are  not  liable  for  negligence 
for  the  reason  that  in  an  action  on  the  bonds,  the  court  held  the  sureties 
discharged  because  of  thelf  failure  to  Justify. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent  Dig.  |{  224- 
227;   De&Dig.  |  112.*] 

9.  Appeal  and  Ebbob  ({  1227*) — ^Attobnet  aud  Client  (|  112*)— Nxouokkck 

—Stipulation  fob  Futube  Judgment — Disohabqx  of  Subeties. 

Sureties  on  an  appeal  bond  conditioned  to  pay  whatever  Judgment  should 
be  entered  against  their  principal  are  not  discharged  by  a  stipulation  be- 
tween the  parties  that  Judgment  should  not  be  entered  until  a  time  in  the 
future,  and  the  attorneys  for  plaintiff  are  not  liable  to  him  because  in  an 
action  on  such  bond  the  court  determined  that  the  sureties  were  dis- 
charged. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  4736- 
4748;  Dec  Dig.  |  1227;*  Attorney  and  CUent  Cent  Dig.  H  224-227; 
Dec  Dig.  I  112.*] 

•For  other  ctLBea  see  lame  toplo  ft  i  nitmbeb  in  Dec.  ft  Am.  Digs.  1S07  to  date,  ft  Rep'r  Ind«z«a 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  George  H.  Montrose  against  Vallandigham  B.  Baggott 
and  George  Ryall,  copartners.  From  a  judgment  for  plaintiff,  de> 
fendants  appeal.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Samuel  Fleischman,  of  New  York  City,  for  appellants. 
Meier  Steinbrink,  of  Brooklyn  (William  H.  Griffin,  of  New  York 
City,  on  the  brief),  for  respondent 

STAPLETON,  J.  Plaintiff  was  a  client  of  the  defendants,  who 
were  lawyers.  By  the  judgment  from  which  the  appeal  is  taken  he 
has  recovered  damages  against  them.  The  cause  of  action  alleged  was 
negligence  of  the  lawyers  in  the  dischai^e  of  professional  employ- 
ment, causing  pecuniary  injury  to  the  client.  If  the  cause  of  action 
was  proved,  it  is  certain  liability  follows.  Byrnes  v.  Palmer,  18  App. 
Div.  1,  45  N.  Y.  Supp.  479,  affirmed  160  N.  Y.  699,  55  N.  E.  1093. 
The  facts  from  which  the  jury  were  permitted  to  find  negligence  are : 

In  May,  1906,  the  plaintiff,  a  manufacturer  of  cloaks  and  suits,  be- 
ing unable  to  collect  a  claim  of  between  $1,300  and  $1,400  against  one 
Solomon  Rothschild,  gave  it  for  collection  to  the  defendants,  a  firm 
of  lawyers,  having  large  and  long  experience  in  commercial  practice 
and  litigation,  and  who  had  been  his  attorneys.  Unable  to  collect  by 
the  dunning  process,  the  defendant  split  the  claim  and  brought  two  ac- 
tions, one  in  the  Municipal  Court  for  goods  sold  and  delivered,  for 
$432,  evidently  to  obtain  quick  judgment,  and  one  in  the  City  Court 
of  the  City  of  New  York  for  work,  labor,  and  services,  for  $898.20 
and  interest  from  March  24,  1896.  Stunnnonses  were  served  at  the 
same  time  in  both  actions.  Rothschild  appeared  by  an  attorney,  Meyer 
J.  Stein,  who,  however,  disappeared  shortly  after  the  litigation  was 
started.  He  obtained  an  order  to  show  cause  why  both  suits  should 
not  be  consolidated  and  tried  in  the  City  Court.  On  the  application 
of  plaintiff's  attorneys,  the  order  was  vacated  ex  parte.  The  defend- 
ant Rothschild  being  in  default  in  the  City  Court,  plaintiff's  attorneys 
entered  judgment.  The  judgment  was  vacated  and  the  order  to  show 
cause  reinstated  on  ex  parte  motion.  The  motion  to  consolidate  was 
argued  and  denied.  In  the  Municipal  Court  action  a  verified  answer 
was  filed.  The  defendant  Rothschild  appeared  by  Wales  F«  Severance 
as  counsel.  He  applied  for  a  long  adjournment — to  August — on  ac- 
count of  the  absence  of  the  plaintiff,  who  had  gone  to  Europe  on  May 
19th,  five  days  after  the  actions  were  started,  claiming  that  plaintiff 
was  a  material  witness  for  Rothschild.  The  application  was  denied 
and  the  case  set  down  for  trial  for  a  particular  day.  On  that  day  Mr. 
Severance  moved  on  affidavit  for  adjournment.  Defendant  Ryall  pre- 
pared three  affidavits  in  opposition.  The  motion  was  denied  and  plain- 
tiff took  an  inquest;  the  judgment,,  including  costs,  amounting  to 
$457.31.  The  defendants  subsequently  moved  to  open  the  default, 
which  was  denied.  From  the  judgment  and  order  the  defendants  took 
appeals.  An  undertaking  on  the  appeal  was  given,  with  Michael  Lev- 
inson  and  Nettie  Eisenberg  as  sureties.     Plaintiff's  attorneys  served 
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notice  of  exception  to  the  sureties.  Mr.  Max  D.  Steuer,  an  attorney, 
came  into  the  case  as  counsel  for  Mr.  Rothschild  and  took  entire  charge 
of  it,  immediately  after  the  entry  of  judgment,  having  been  retained 
by  Mr.  Rothschild.  Justification  of  the  sureties  was  adjourned  from 
time  to  time  by  stipulation,  on  Mr.  Steuer's  application,  to  July  20, 
1906.  There  were  several  interviews  at  Mr.  Steuer's  office  as  to  a  pro- 
posed settlement;  Mr.  Rothschild  being  present.  Defendant  Ryall 
then  went  to  Mr.  Steuer  and  expressed  his  dissatisfaction  at  the  delay 
in  justifying.  Mr.  Steuer  assured  him  of  the  perfect  solvency  of  at 
least  one  of  the  sureties,  and  Mr.  Ryall  thereupon  told  Mr.  Steuer  that 
he  withdrew  the  exception  to  the  sureties. 

An  involuntary  petition  in  bankruptcy  was  filed  against  Rothschild 
on  August  1,  1906,  and  he  was  adjudged  bankrupt  August  30,  1906. 
The  appeals  from  the  Municipal  Court  judgment  and  order  were  dis- 
missed November  9,  1906,  in  the  Appellate  Term,  after  plaintiff's  at- 
torneys had  a  stay  granted  in  the  United  States  court  vacated,  and  ex- 
ecution was  thereupon  issued. 

The  City  Court  action  was  commenced  about  May  12,  1906.  The 
defendants  procured  an  order  to  show  cause  to  consolidate  that  and  the 
Municipal  Court  action,  with  a  stay  of  proceedings  of  both  actions. 
That  order  was  vacated  and  judgment  entered  on  defendants'  default. 
The  motion  to  consolidate  was  heard  and  denied.  The  judgment  by 
default  was  opened  by  order.  A  verified  answer  was  interposed.  De- 
fendant Rothschild  demanded  a  bill  of  particulars,  which  was  fur- 
nished. This  was  followed  by  an  amended  answer.  Plaintiff's  attor- 
neys served  notice  of  trial  and  filed  a  note  of  issue  for  the  earliest  pos- 
sible date,  the  first  Monday  in  June,  and  also  moved  to  place  the  case 
on  the  short  cause  calendar,  which  was  opposed  by  Mr.  Steuer  for  the 
defendant  Rothschild.  The  motion  was  granted.  It  appeared  on  the 
day  calendar  on  June  13th.  The  defendant  Rothschild  applied  for  ad- 
journment on  account  of  Mr.  Steuer's  engagement,  and  the  applica- 
tion was  opposed  and  denied.  Plaintiff  took  an  inquest.  A  motion 
was  made  by  Mr.  Steuer,  on  an  affidavit  of  merits  made  by  defendant 
Rothschild,  and  on  other  affidavits,  to  open  the  inquest.  The  motion 
was  granted  and  an  order  entered  restoring  the  case  to  the  calendar. 
The  defendant  Rothschild,  in  compliance  with  the  order,  gave  an  un- 
dertaking, with  Michael  Levenson  and  Leo  Rosengarten  as  sureties, 
that  the  defendant  Rothschild  would  pay  any  judgment  that  the  plain- 
tiff might  recover,  not  exceeding  $1,000.  The  sureties  justified.  The 
case  appeared  on  the  calendar  on  June  19th.  A  settlement  having  been 
practically  agreed  upon,  it  was  marked  settled;  but,  the  arrangement 
not  having  been  carried  out  by  the  defendant  Rothschild,  the  plaintiff's 
attorneys  had  the  case  restored  to  the  calendar  for  June  25th.  It  was 
the  twelfth  case  on  the  calendar.  It  was  mariced  ready  in  the  morning, 
but,  not  being  reached,  was  set  down  for  2  o'clock.  Before  that  hour 
arrived,  Mr.  Steuer  represented  to  Mr.  Ryall  that  plaintiff  had  a  good 
bond ;  that  to  attempt  to  force  the  case  to  trial  as  a  short  cause  at 
that  time,  the  last  week  in  June,  was  folly ;  that  he  did  not  believe  the 
plaintiff  and  defendant  Rothschild  ought  to  litigate;  that  he  was  sat- 
isfied that  if  plaintiff  would  waive  the  requirement  of  going  to  trial  in 
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June  he  could  get  Mr.  Rothschild  to  consent  to  let  plaintiff  take  a 
judgment  in  October ;  that  in  that  event  plaintiff  would  be  very  much 
better  off,  because,  if  they  went  to  trial  and  did  not  complete  tiie  trial 
within  the  time  allotted  for  short  causes,  it  would  result  in  the  case 
going  over  at  least  fifteen  months,  and  it  seemed  to  him  that  any  cau- 
tious attorney  would  take  the  preference  of  being  certain  that  he  was 
getting  a  good  judgment,  with  a  bond  that  was  perfectly  good,  rather 
than  take  the  chance  of  being  sent  off  to  the  general  calendar,  in  which 
event  it  might  be  reached  anywhere  from  15  to  24  months  later.  He 
therefore  accepted  the  proposed  arrangement  giving  plaintiff  judgment 
for  the  full  amount  with  costs,  to  be  entered  October  1st,  and  ex- 
changed stipulations  carrying  the  arrangement  into  effect.  Other  cir- 
cumstances contributed  to  his  acquiescence:  Mr.  Steuer's  statement 
that  if  forced  to  go  to  trial  he  would  devote  his  efforts  to  prolonging 
the  trial  so  as  to  nave  the  case  sent  to  the  foot  of  the  calendar ;  doubt 
as  to  whether  the  case  could  be  reached,  there  being  only  two  more 
days  of  the  term;  his  belief  that  he  had  a  perfectly  good  bond  and 
was  fully  securing  the  plaintiff;  his  knowledge  that  there  was  a  de- 
fense to  the  action ;  the  circumstance  that  he  had  no  client  with  whom 
he  could  confer,  the  plaintiff  being  in  Europe  and  having  been  there 
throughout  the  litigation ;  and  his  reliance  upon  the  plaintiff's  instruc- 
tions to  do  the  best  he  could,  given  over  the  telephone  the  night  before 
the  plaintiff  left  for  Europe. 

Mr.  Ryall  had  not  heard  from  the  plaintiff  from  the  time  the  plain- 
tiff left  for  Europe  until  after  the  arrangement  in  the  City  Court  was 
completed.  Then,  learning  that  the  plaintiff  had  returned  on  the  pre- 
vious Saturday  evening,  or  some  time  thereafter,  he  went  to  plaintiff's 
ofHce  and  explained  to  him  everything  that  had  taken  place  in  both 
actions,  and  plaintiff  expressed  satisfaction  with  what  Mr.  Ryall  had 
done.  After  that,  during  the  progress  of  the  Municipal  Court  action, 
he  reported  fully  to  the  plaintiff.  From  the  time  he  received  the  claim 
until  he  obtained  judgment  in  the  City  Court,  he  gave  almost  half  of 
his  personal  time  to  these  actions,  and  during  the  two  weeks  preceding 
June  25th,  his  whole  time. 

After  the  dismissal  of  the  appeals  from  the  Municipal  Court  judg- 
ment and  order,  he  brought  suit  in  the  City  Court  against  the  sureties 
on  the  Municipal  Court  undertaking.  It  was  tried  before  Justice  Con- 
Ian  without  a  jury.  Briefs  were  submitted.  The  judge  held  the  matter 
under  advisement  for  two  or  three  weeks  and  then  directed  judgment 
for  plaintiff  against  the  sureties.  An  appeal  was  taken  by  the  sureties 
and  the  judgment  was  reversed  and  the  complaint  dismissed  on  the 
merits  (sic).  Montrose  v.  Levenson,  130  App.  Div.  904,  114  N.  Y. 
Supp.  1136.  Before  suing  on  the  undertaking,  and  throughout  the  lit- 
igation, Mr.  Ryall  reported  fully  to  the  plaintiff.  Mr.  Ryall  moved  at 
the  Appellate  Term  and  at  the  Appellate  Division  for  leave  to  appeal 
to  the  Appellate  Division.  The  motions  were  denied,  as  was  also  a 
motion  for  reargument  at  the  Appellate  Division.  Judgment  was  en- 
tered on  the  stipulation  in  the  City  Court  action  in  favor  of  plaintiff, 
Montrose,  against  Rothschild,  for  $1,058.97,  October  3,  1906,  and  ex- 
ecution was  issued  on  that  day  and  returned  unsatisfied.    Mr.  Ryall's 
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firm  subsequently  brought  an  action  in  the  Supreme  Court  in  behalf 
of  plaintiff  against  the  sureties  to  the  bond  in  the  City  Court  suit. 
Answers  were  interposed.  Before  suing,  and  throughout  the  litigation, 
Mr.  Ryall  reported  fully  to  the  plaintiff.  This  action  was  tried  at 
Special  Term.  Briefs  were  submitted.  The  justice  held  the  case  im- 
der  consideration  for  about  six  weeks  and  then  directed  a  verdict  in 
favor  of  the  sureties,  and  judgment  thereon  was  rendered  December 
19,  1908.  An  appeal  was  taken  to  the  Appellate  Division,  where  the 
judgment  was  affirmed  without  an  opinion  (132  App.  Div.  928,  118  N. 
Y.  Supp.  1125).  The  judgment  of  affirmance  was  filed  July  8,  1909. 
It  was  stipulated  that  the  sureties  Levenson  and  Rosengarten  were 
solvent  during  the  years  1906  and  1907  and  for  some  time  thereafter, 
and  of  sufficient  financial  ability  to  pay  their  bonds. 

The  aggregate  amount  of  plaintiff's  claim  and  costs  paid  by  him  in 
the  actions  against  the  sureties  was  $2,452.39.  The  verdict  was  for 
$2,625.44. 

Upon  the  facts  presented,  the  foundation  of  the  charge  of  negli- 
gence is  that  the  defendants  did  not  apply  to  the  conduct  of  the  litiga- 
tion discussed,  principles  of  law  which  are  elementary  or  conclusively 
settled  by  authority;  because  for  errors  of  judgment  they  are  not  lia- 
ble, and  no  other  dereliction  of  professional  duty  was  proved.  Bjrmes 
V.  Palmer,  ut  supra. 

[1]  The  case  at  bar  was  tried  and  submitted  to  the  jury  upon  the 
theory  that  the  determinations  against  the  plaintiff  here,  in  the  two 
suits  brought  by  him  to  establish  the  liability  of  the  sureties  in  the  two 
undertakings  to  which  we  have  adverted,  were  so  far  binding  upon  the 
defendants  here  that  from  that  circumstance,  standing  alone,  the  jury 
could  infer  negligence  on  their  part.  We  do  not  agree  with  the  plain- 
tiff that  the  defendants  are  bound  under  the  doctrine  of  res  adjudicata, 
and  we  do  not  understand  that  the  court  below  gave  effect  to  such  a 
contention.  Persons  neither  parties  nor  privies  to  an  action — and 
these  defendants  bore  neither  relation  to  the  other  actions — are  not 
estopped  by  a  judgment.  Moore  v.  City  of  Albany,  98  N.  Y.  396,  410; 
Remington  Paper  Co.  v.  O'Dougherty,  81  N.  Y.  474,  490. 

[2,3]  The  plaintiff's  further  contention  is  that  under  the  rule  of 
stare  decisis  the  law  as  decided  in  the  two  former  actions  became  the 
law  of  the  case.  This  contention  was  adopted  by  the  trial  court  in 
submitting  the  case  to  the  jury.  If  the  law  was  correctly  applied  in 
the  former  cases,  no  harm  was  done.  The  defendants  here  assert  it 
was  not.  The  rule  of  stare  decisis  is  controlling  when  the  court  of  last 
resort  has  laid  down  a  principle  of  law  applicable  to  a  certain  state  of 
facts,  or  an  intermediate  court  has  made  such  a  decision  in  harmony 
with  established  law  or  hot  at  variance  with  conclusive  authority. 
Matter  of  Uudy,  161  N.  Y.  429,  435,  55  N.  E.  914;  Moore  v.  City  of 
Albany,  ut  supra.  At  this  point  it  is  pertinent  to  say  that  the  defend- 
ants here  are  to  be  judged  by  the  settled  law  at  the  time  of  the  acts 
or  omissions  which  are  asserted  to  be  negligent  The  dereliction 
charged  is  that  they  were  negligent  in  not  knowing  the  settled  law,  or, 
knowing  it,  were  careless  in  not  applying  it.  There  is  no  other  basis 
for  the  judgment  against  them.    No  proof  of  any  other  negligent  or 
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wrongful  act  was  adduced.  What  was  the  law  ?  What  did  they  do  or 
omit? 

[4,  B]  We  think  the  law  is  settled  that  upon  appeal  to  the  appellate 
tribunal  from  a  judgment  of  the  Municipal  Court  of  the  Cit^  of  New 
York,  if  an  undertaking  be  given  to  stay  execution  upon  the  judgment, 
the  sureties  are  bound  if  no  exception  to  the  sufficiency  of  the  sureties 
is  taken.  If  exception  be  taken  and  the  sureties  justify,  they  are  also 
bound.  If  exception  be  taken  and  there  be  no  justification  of  the  sure- 
ties, they  are  thereby  discharged  from  liability.  Manning  v.  Gould,  90 
N.  Y.  476;  Zwecker  v.  Levine,  135  App.  Div.  432,  433,  120  N.  Y. 
Supp.  425;  sections  314,  315,  Municipal  Court  Act  of  New  York  City 
(chapter  580,  Laws  of  1902),  compared  with  sections  1335,  1352,  Code 
of  Civil  Procedure.  If  the  exceptions  taken  be  withdrawn  by  written 
or  oral  stipulation  before  the  time  for  justification,  fixed  either  by 
original  notice  or  by  stipulation  for  adjournment  thereof,  expired,  the 
undertaking  stands  as  though  no  exceptions  to  the  sureties,  requiring 
them  to  justify,  had  been  taken.  Goodwin  v.  Bunzl,  50  N.  Y.  Super. 
Ct.  441,  affirmed  102  N.  Y.  224,  6  N.  E.  399;  Zwecker  v.  Levine,  ut 
supra. 

[S]  It  is  clear  therefore  that  if  the  defendants  had  entered  into  a 
stipulation,  oral  or  written,  with  the  appellant  Rothschild  or  his  at- 
torney, upon  whom  it  was  required  by  law  that  the  notice  of  exception 
to  the  sufficiency  of  the  sureties  be  served  withdrawing  the  notice  (sec- 
tion 315,  Municipal  Court  Act  of  New  York  City),  the  sureties  would 
not  have  been  discharged.  Now  could  an  oral  agreement,  entered  into 
between  them  and  the  counsel  representing  the  defendant  Rothschild, 
have  any  different  effect  ?  We  are  of  the  opinion  that  counsel  in  charge 
of  a  proceeding  in  an  action  has  the  authority  of  the  attorney  appear- 
ing for  the  same  party  to  make  any  stipulation  or  do  any  other  act 
in  relation  to  procedure  which  in  his  judgment  would  benefit  the  cause 
of  his  client.  We  have  been  referred  to  no  authority,  nor  have  we 
found  any,  which  would  incline  us  to  relinquish  that  opinion. 

[7,  8]  The  defendant  Ryall  and  the  witness  Steuer  gave  testimony 
which  would  have  authorized  the  jury  to  find  that  an  oral  stipulation 
had  been  made  between  Mr.  Ryall  and  Mr.  Steuer  as  counsel  for  de- 
fendant Rothschild,  withdrawing  the  exception  to  the  sufficiency  of 
the  sureties  while  the  proceeding  for  justification  was  pending.  The 
court  was  requested  to  charge  as  follows : 

"Tbat  if  the  notice  of  exception  to  tbe  sureties  on  the  Municipal  Court  un- 
dertaking was  withdrawn  on  oral  stipulation,  the  sureties  were  not  dis- 
charged, though  they  did  not  Justify,  and  the  defendants  are  not  liable  for 
the  loss  of  the  daim  sued  upon  in  said  court" 

The  court  declined  the  request  and  exception  was  taken.  The  court 
charged  the  jury  that  the  oral  stipulation  referred  to  was  not  efficient 
to  hold  the  sureties,  and  exception  was  taken.  These  exceptions  pre- 
sent reversible  errors. 

[9]  The  plaintiflf  recovered  in  this  action  the  amount  of  the  City 
Court  judgment  and  the  costs  adjudged  against  him  in  an  action 
brought  by  him  to  recover  the  amount  of  that  judgment  against  the 
sureties  on  an  undertaking  given  as  a  condition  of  vacating  a  default 
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judgment  taken  by  the  plaintiff  in  the  action  in  the  City  G)ait.    The 
undertaking  read  as  follows : 

"An  Inquest  bavlng  been  taken  herein  on  behalf  of  the  plaintiff  upon  the 
defendant's  defanlt,  and  an  application  having  been  made  on  behalf  of  the 
defendant  to  open  his  defanlt  and  racate  the  inqnest,  and  snch  application 
having  been  granted  on  condition  that  the  defendant  herein  execute  an  un- 
dertaking In  the  sum  of  one  thousand  ($1,000)  dollars  for  the  payment  of 
any  judgment  herein : 

"Now,  therefore,  we,  Michael  Levenson,  residing  at  139  East  Seventy-Sec- 
ond street,  New  York  City,  and  Leo  Rosengarten,  residing  at  71  East  Ninety- 
Sixth  street.  New  York  City,  do  hereby  Jointly  and  severally  undertake  and 
agree  that  the  defendant  herein  will  pay  the  amount  of  any  Judgment  wblcb 
the  plaintiff  may  recover  in  this  action  not  exceeding  the  sum  of  one  thou- 
sand ($1,000)  dollars. 

"Dated,  New  York,  June  14tb,  1908. 

"Iklichael  Levenson    [L.  S.] 
"Leo  Rosengarten      [L.  S.]" 

The  theory  of  the  recovery  of  the  last-named  amount  was  that  the 
defendants  were  negligent  in  disregarding  legal  principles  conclusively 
established  by  authority,  in  entering  into  the  following  stipulations  in 
contemplation  of  all  the  facts  recited  at  the  opening  of  this  opinion: 

"It  Is  hereby  stipulated  as  follows:  That  the  plaintiff  may  have  Judg- 
ment against  the  defendant  for  the  full  amount  claimed  in  the  complaint 
herein,  together  with  interest  That  the  plaintiff  may  tax  a  fall  bill  of  costs, 
including  two  trial  fees.  That  the  defendant  hereby  withdraws  the  appeal 
heretofore  taken  from  the  order  of  Mr.  Justice  Green,  entered  In  the  office  of 
the  clerk  of  this  court  on  the  25th  day  of  May,  1906,  and  consents  that  the 
plaintiff  may  tax  costs  as  if  the  order  bad  been  affirmed  by  the  Appellate 
Term  of  the  Supreme  Court  after  argument 

"Dated,  this  25th  day  of  June,  1906. 

"Baggott  &  Ryall,  Plaintiffs  Attorneys, 
"Steuer  &  Hoffman,  Defendant's  Attomeya." 

"In  consideration  of  the  consent  of  the  entry  of  judgment  herein,  and  the 
taxation  of  certain  costs.  It  is  hereby  stipulated  and  agreed  on  the  part  of  the 
plaintiff  that  judgment  shall  not  be  entered  In  this  action  before  the  1st  day 
of   October,  1906. 

"Dated,  this  25th  day  of  June,  1906. 

"Baggott  &  Ryall,  Plaintiffs  Attorneys." 

The  plaintiff  here  was  defeated  in  his  action  to  enforce  the  oUiga- 
tion  of  the  sureties  in  the  above  undertaking.  Montrose  v.  Levenson 
&  Rosengarten,  130  App.  Div.  904,  114  N.  Y.  Supp.  1136,  affirmed 
without  opinion  132  App.  Div.  928,  118  N.  Y.  Supp.  1125  (First  De- 
partment). The  plaintiff  advances  the  same  argument  in  support  of  the 
binding  effect  of  this  adjudication  on  this  branch  of  the  case  as  he 
did  in  regard  to  the  other  branch.  There  is  no  need  to  repeat  our 
views.  We  cannot  hold  that  there  was  any  elementary  principle  of 
law,  or  one  established  by  conclusive  authority,  upon  which  the  sureties 
upon  the  undertaking  quoted  should  have  Been  exonerated  from  lia- 
bility. That  undertaking  was  not  to  pay  the  plaintiff's  claim ;  it  was 
to  "pay  the  amount  of  any  judgment  which  the  plaintiff  may  recover 
in  this  action  not  exceeding  the  sum  of  one  thousand  ($1,000)  dollars." 
The  rule  which  liberates  a  surety  from  his  obligation  and  the  reason 
for  it  are  well  settled.  It  has  been  recently  restated  in  National  Patic 
Bank  v.  Koehler,  204  N.  Y.  174,  179, 97  N.  E.  468.  470: 
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"It  Is  a  rule,  long  recognized,  that  an  accommodation  indoner,  or  surety,  is 
oitltled  to  have  the  engagement  of  tbe  principal  debtor  preserved,  without 
variation  in  Its  terms,  and  that  his  assent  to  any  change  therdn  is  essential 
to  the  continuance  of  his  obligation.  The  reason  of  the  rule  is  that  his  rl^t 
must  not  be  affected,  upon  the  maturity  of  tbe  Indebtedness,  to  make  payment 
and,  by  subrogation  to  the  creditor's  place,  to,  at  once,  proceed  against  the 
principal  debtor  to  enforce  repayment.  Therefore  it  is  that  any  agreement 
of  the  creditor,  wlilch  operates  to  extend  the  time  of  payment  of  the  original 
debt  and  suspends  the  right  to  immediate  action,  is  held  to  discharge  the 
nonassentlng  indorser,  or  surety;  as  the  law  will  presume  injury  to  blm 
thereby.  The  creditor  may  arrange  with  his  debtor  in  any  way,  which  does 
not  result  In  effecting  either  of  these  results." 

The  undertaking  we  are  considering  was  not  to  pay  the  claim  in  suit, 
but  the  judgment  that  might  be  recovered.  The  sureties'  obligation  did 
not  arise  until  the  judgment  was  recovered.  The  indebtedness  for 
which  they  were  sureties  had  not  matured.  A  judgment  might  never 
have  been  recovered.  Until  its  recovery  the  sureties  would  be  in  no 
position  to  pursue  the  principal  debtor.  They  could  not  control  the 
creditor's  litigation.  He  could  conduct  it  in  accord  with  his  best  judg- 
ment to  acccxnplish  his  own  purposes.  The  rule  of  exoneration  did  not 
apply  because  the  reason  for  it  did  not  exist. 

The  learned  trial  court  was  requested  to  charge : 

"That,  if  the  defendants,  in  good  fftitb  and  In  the  exercise  of '  reasonable 
Judgment,  were  In  doubt  as  to  whether  they  could,  by  forcing  or  attempting 
to  force  the  City  Court  case  to  trial,  obtain  Judgment  in  June,  they  were  not 
negligent  in  consenting  to  accept  a  stipulation  for  judgment  and  agreeing  in 
consideration  thereof,  to  postpone  the  entry  of  judgment  to  October  Ist." 

It  declined  so  to  charge  and  exception  was  taken.  The  court  had 
charged  that  the  giving  of  the  stipulation  had  discharged  the  sureties, 
to  which  charge  an  exception  was  taken.  These  exceptions  present  re- 
versible error. 

There  is  no  evidence  that  the  defendants  were  n^ligent  in  their  em- 
ployment in  the  City  Court  action. 

The  defendants  were  entitled  to  have  submitted  to  the  jury  the  ques- 
tion whether  an  oral  stipulation  withdrawing  the  exceptions  to  the 
sufficiency  of  the  sureties  in  the  Municipal  Court  action  was  made  be- 
tween Ryall  and  Steuer,  and,  if  the  jury  found  it  was,  the  defendants 
were  entitled  to  a  charge  that  no  negligence  could  be  found  against 
them  on  that  branch  of  the  case. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event    All  concur. 


(101  App.  DiT.  458) 

DAVIS  ▼.  McMAHON  et  aL 
(Supreme  (Tourt,  Appellate  Division,  First  Department    March  20,  1914.) 
1.  Wills  (|  897*) — CoNSTEuenoi* — Action. 

One  of  the  next  of  kin  of  a  testator  not  Interested  under  the  will  may 
maintain  an  action  in  equity  for  construction  of  the  will  involving  the 
annulment  of  a  trust  and  to  declare  a  resulting  trust  in  fbvor  of  the  next 
of  kin. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  1671-1675;  DeC 
Dig.  f  697.*] 

*For  other  cum  aae  same  topic  &  i  numbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
146N,I.S.— 42 
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2.  FntPBTuxms  (S  7*) — Tbt7bts — Validitt. 

Wbere  a  testator  devised  corporate  stock  and  other  property  to  trus- 
tees to  pay  the-income  to  one  C.  for  lUe  and  to  divide  the  rarphis,  if  any, 
above  a  certain  amount,  between  the  testetor's  sister  and  nepliew,  and  in 
the  event  of  C.'s  death  before  the  expiration  of  26  years  to  pay  the  In- 
come to  the  sister  and  nephew  antil  the  expiration  of  the  25  years  when 
the  trust  property  should  be  distributed,  the  trust  is  invalid  as  a  per- 
petuity in  so  far  as  it  seeks  to  susijend  power  of  alienation  for  a  fixed 
period  of  26  years  not  being  limited  in  accordance  Personal  Property  Law 
(ConsoL  Laws,  c.  41)  {  11,  for  not  more  than  two  lives  in  being. 

[Ed.  Note. — For  other  cases,  see  PerpetuitieB,  Cent.  Dig.  i{  48,  64,  55; 
Dec.  Dig.  I  7.»] 

3.  Wills  ({|  81,  448*) — Oonstboction — CAnons. 

That  construction  of  a  wlU  which  wUl  sustain  its  validity  in  whole  or 
in  part  and  avoid  either  partial  or  total  intestacy  Is  favored,  and  there- 
fore, where  a  will  contains  invalid  and  valid  trusts  which  are  independ- 
ent, the  ihvalid  trusts  may  be  annulled  and  the  valid  trusts  sustained. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  {{  201,  2(^  964;  Dec. 
Dig.  H  81,  448.*] 

4.  Wills  (§  822*) — Constbuction — ^Ahsuities. 

Where  a  testator  directs  the  payment  of  an  annuity  in  a  fixed  amount, 
it  is  a  charge  on  the  residuary  estate  without  the  intervention  of  a  trust, 
and  the  lien  may  be  discharged  by  payment  of  the  present  value  of  the 
annuity,  irrespective  of  the  validity  of  the  trust ;  but  wbere  the  annuity 
is  not  given  absolutely,  but  is  expressly  limited  to  the  income,  there  is 
no  charge  upon  the  residuary  estate  unless  a  valid  trust  is  created  to  carry 
the  gift  into  effect 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S  2120;  Dea  Dig.  i 
822.»] 

6.  Pkepktuities  (8  6") — Validitt — Perpetditt. 

A  testator  devised  his  real  and  personal  property  to  trustees  to  collect 
the  income  and  pay  the  Same  up  to  the  amount  of  $2,100  to  C.  and  to  di- 
vide the  surplus,  if  any,  between  his  sister  and  nephew.  The  will  also  pro- 
vided that  the  sister  and  nephew  should  receive  the  income  in  the  event  of 
C's  death  before  the  expiration  of  25  years,  and  that  at  the  expiration  of 
that  period  or  at  the  subsequent  death  of  C.  distribution  should  be  made. 
Eeld,  that  while  the  trust,  in  s6  far  as  it  attempted  to  suspend  the  power 
of  alienation  for  a  definite  period  of  25  years,  was  invalid,  there  was  a 
valid  trust  in  favor  of  C.  and  she  was  entitled  to  the  income  for  life. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  {|  4-47,  48-63, 
66;  Dec.  Dig.  |  6.*] 

6.  Wills  (§  852»)— VALiurrr. 

A  testator  devised  his  property  In  trust  to  pay  the  income  to  one  0.  for 
life  with  provisions  that  in  case  of  her  death  before  the  expiration  of  25 
years  the  income  should  be  paid  to  his  nephew  and  sister  if  living,  and 
that  distribution  should  be  made  at  the  expiration  of  26  years  or  at  the 
death  of  C.  should  she  survive  that  period.  The  will  provided  for  distri- 
bution between  the  nephew  and  sister  in  case  of  their  survival  and  for 
many  other  contingencies  in  case  of  their  death  without  heirs  of  their 
bodies,  etc.  Held,  that  the  25-year  period  which  suspended  alienation  l)e- 
ing  invalid  under  Real  Proper^  Law  (Consol.  Laws,  c.  50)  S  42,  there  was 
no  valid  disposition  of  the  remainder;  it  being  impossible  to  determine 
who  would  take  at  the  expiration  of  that  period. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  2167,  2168;  Dec 
Dig.  {  852.»] 

•For  other  cases  see  same  topic  £  S  ntimbkb  in  Dec-  ft  Am.  Digs.  1907  to  date,  *  Rep'r  ladazaa 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Annie  Davis  against  Cecil  H.  McMahon,  as  executor  and 
trustee  under  the  last  will  and  testament  of  Henry  E.  Smith,  deceased, 
and  others.  From  judgment  for  defendants  and  dismissal  of  the  com- 
plaint, plaintiff  appeals.    Reversed. 

Appeal  by  plaintiff  trom  a  jndgment  adjudging  the  devise  In  the  will  of 
Henry  E.  Smith,  deceased,  of  the  remainder  of  his  estate  In  trust  to  pay  th& 
net  Income  thereof  together  with  the  dividends,  if  any,  on  capital  stock  oC 
the  ConserratlTe  Realty  &  Investment  Company,  to  the  extent  of  $2,100  per. 
annum,  to  Marlon  Chase  Cuney  for  life  to  be  valid,  and  dismissing  the  com- 
idaint  upon  the  merits  with  costs. 

The  testator  died  on  the  28th  of  February,  1912,  leaving  two  sisters — the 
plalntlfl  and  the  defendant  Florence  J.  Mnchmore — claimed,  asserted,  and 
found  to  be  his  sole  heirs  and  next  of  kin.  The  defendant  Davis  was  the 
testator's  nephew.  The  defendant  Ward  W.  Muchmore  la  the  husband  of 
said  Florence,  and  the  two  infiuits  are  their  children.  The  defendant  Currey 
was  about  40  years  of  age  on  February  3,  1913,  and  was  not  related  to  the 
testator.  In  the  first  and  second  paragraphs  of  the  will,  the  testator  gave 
directions  with  respect  to  his  funeral  and  the  payment  of  his  debts;  and 
by  the  sixth  he  merely  appointed  Cecil  H.  McMahon  and  a  trust  company 
executors.    The  other  provisions  of  the  wlU  are  as  follows: 

"Third.  I  give  and  bequeath  the  eight  shares  of  stock  owned  by  me  in  the 
Conservative  Realty  &  Investment  Company  (a  corporation  of  the  state  of 
New  Jersey  with  its  principal  office  in  the  dty  of  Newark  in  said  state,  a» 
appears  by  the  books  of  said  company)  to  my  trustees  hereinafter  named, 
in  trust,  to  hold  said  shares  until  the  expiration  of  twenty-five  years  from- 
the  date  hereof,  during  which  time  they  shall  not  seU,  assign  transfer  said 
shares;  and  upon  the  further  trust  that  they  wiU  cause  as  the  holders  of. 
such  stock  the  name  of  said  Conservative  Realty  &  Investment  Company  to 
be  changed  as  soon  as  may  be  convenient  after  my  death  to  the  'Estate  of 
Henry  E.  Smith'  if  such  change  can  then  lawfully  be  made;  and  upon  the 
farther  trust  to  rote  from  time  to  time  upon  said  shares  of  stock,  so  that 
the  corporation  may  not  ezitend  moneys  or  incur  liabilities  in  the  improve- 
ment of  the  properties  known  as  Nos.  224,  226  and  228  Washington  street  la 
said  dty  of  Newark  for  the  erection  of  a  new  building  or  buildings  thereon, 
or  the  Improvement  of  any  building  or  buildings  now  or  which  may  be  here- 
after erected  on  said  properties,  In  any  amount  greater  than  will  make  the 
value  of  such  building  or  buildings  after  such  Improvements  are  made  more 
than  one-third  of  the  value  of  the  lands  upon  which  such  buildings  are  erected 
at  the  time  such  Improvements  may  from  time  to  time  be  authorized  by  said 
company,  the  valuation  of  the  lands  to  be  arrived  at,  disregarding  the  fact 
that  the  bnildlngs  are  there ;  and  upon  the  further  trust  that  they  vrlU  vote 
upon  said  stock  in  such  manner  as  to  prevent  the  sale  of  any  of  the  real 
estate  of  said  company  until  the  expiration  of  twenty-five  years  from  ttie 
date  hereof;  and  upon  the  further  trust  to  vote  from  time  to  time  for  the 
election  of  Cecil  H.  McMahon  of  Newark  aforesaid,  for  president  and  treas- 
arer  of  said  company  to  fill  any  vacancy  caused  by  my  death  or  otherwise, 
and  thereafter  so  long  as  he  may  live  and  the  trust  created  by  this  will  con- 
tinue, and  to  vote  to  fix  the  salary  of  the  president  and  treasurer  at  one 
thousand  dollars  per  year  so  long  as  Cecil  H.  McMahon  fills  those  offices  (I 
make  this  direction  because  Cedl  H.  McMahon  has  for  years  past  been  familiar 
with  my  business  affairs).  Subject  to  the  limitations  aforesaid,  my  said  trus- 
tee may  vote  upon  such  shares  of  stock  at  any  meeting  of  the  stockholders  of 
said  company  as  they  may  deem  best  for  the  interests  of  my  estate;  the  income 
from  SQCb  shares  of  stock  to  be  disposed  of  by  my  said  trustees  as  hereinafter 
mentioned. 

"Fourth.  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder 
of  my  estate,  real,  personal  and  mixed,  to  my  trustees  hereinafter  mentioned, 
in  trust,  however,  to  sell  and  dispose  of  the  same  as  they  may  deem  for  the 
best  Interest  of  my  estate  and  to  invest  the  same  and  keep  it  Invested  and 
to  pay  the  net  income  therefrom  together  with  the  Income  from  the  shares 
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of  stodc  of  ConservatlTe  Realty  &  Investment  Oompany,  np  to  the  stun  of 
twenty-one  hundred  dollars,  in  each  year,  In  monthly  Instalments  as  near 
as  may  be,  to  Marlon  Chase  Currey,  so  long  as  she  lives,  the  net  Income  re- 
maining from  my  entire  estate  after  mafing  the  payments  of  twenty-one 
hundred  dollars  a  year  aforesaid  to  Marlon  Chase  Currey,  shall  be  divided 
equally  between  ray  sister  Florence  Muchmore,  and  my  nephew,  Norman 
Davis,  until  the  division  of  the  principal  of  my  estate  hereinafter  directed. 
In  case  they  shall  live  so  long.  After  the  death  of  the  said  Marion  Chase 
Currey,  all  the  net  Income  from  my  estate  shall  be  divided  between  my  sis- 
ter, said  Florence  Muchmore,  and  my  nephew,  Norman  Davis,  until  the  above- 
mentioned  division  of  my  estate  If  they  shall  so  long  live.  Upon  the  death 
of  my  sister,  Florence  Muchmore,  the  income  hereby  directed  to  be  paid  to 
her  shall  be  paid  to  her  husband.  Ward  W.  Muchmore,  if  he  survives  the  said 
Florence  Muchmore,  and  if  be  dies  before  the  said  Florence  Muchmore  or 
before  the  said  division  of  my  estate,  then  the  Income  hereby  directed  to 
be  paid  to  the  said  Florence  Muchmore  shall  be  paid  to  the  children  of  Flor- 
ence Muchmore.  Upon  the  death  of  my  nephew,  Norman  Davis,  the  share 
or  shares  of  income  hereby  directed  to  be  paid  to  him  shall  be  paid  to  Flor- 
ence Muchmore,  if  she  survives  the  said  Norman  Davis,  or  if  she  be  dead, 
then  to  be  paid  to  her  husband.  Ward  W.  Muchmore,  if  he  survives  her; 
and  if  he  dies  before  her  and  upon  his  death  before  a  division  of  my  estate, 
then  the  income  hereby  directed  to  be  paid  to  Norman  Davis,  shall  be  paid 
to  the  children  of  Florence  Muchmore. 

"Fifth.  It  is  my  intention  that  my  trustees  shall  retain  my  estate  as  In- 
dicated above  for  twenty-five  years  from  the  date  hereof  and  at  the  expira- 
tion of  twenty-five  years  from  the  date  hereof  if  the  said  Marlon  Chase  Cur- 
rey be  then  dead,  or  if  she  then  be  living,  then  upon  her  death  after  the  ex- 
piration of  said  period  of  twenty-five  years,  my  trustees  shall  divide  my 
estate,  real,  personal  and  mixed,  including  the  shares  of  stock  in  the  Con- 
servative Realty  &  Investment  Company  by  whatever  name  said  company 
may  then  be  known  between  my  sister,  Florence  Muchmore,  and  my  nephew, 
Norman  Davis,  share  and  share  alike  if  they  then  be  living;  if  Florence 
Muchmore  then  be  dead,  one^half  of  my  estate  shall  be  paid  and  transferred 
to  her  children  in  equal  shares  and  the  other  one-half  of  my  estate  shall  be 
paid  and  transferred  to  my  nephew,  Norman  Davis;  and  if  both  my  sister, 
Flormce  Muchmore,  and  my  nephew,  Norman  Davis,  be  dead  at  the  time 
when  my  said  trustees  are  directed  to  divide  my  estate,  then  I  direct  that  my 
estate  shall  be  paid  and  transferred  one-half  to  the  children  of  Florence  Much- 
more,  and  one-half  to  the  children  of  Norman  Davis,  If  there  shall  be  any 
such  then  living,  and  if  the  said  Norman  Davis  shall  have  died  without  leav- 
ing any  children  surviving  him  at  the  time  of  the  division  of  my  estate  by 
my  trustees  as  aforesaid,  I  direct  them  to  pay  and  transfer  the  whole  of 
my  estate  In  their  hands  to  such  legal  heirs  of  my  sister,  Florence  Muchmore^ 
as  may  then  be  living.  For  the  purpose  of  making  a  proper  division  and 
transfer  of  my  estate,  as  provided  for  In  this  paragraph,  I  hereby  authorize 
and  empower  my  trustees  or  the  survivor  of  them  to  sell  and  convey  such 
part  of  my  estate,  including  the  shares  of  stoctt  aforesaid,  as  in  their  discre- 
tion they  may  deem  proper." 

The  trust  company  duly  waived  and  renounced  its  right  to  qualify  as  an 
executor  and  trustee,  but  the  individual  executor  and  trustee  duly  qualified. 
The  estate  consists  of  personal  property  only.  The  inventory  and  appraise- 
ment of  the  property  left  by  the  decedent  shows  that  Its  total  value  was 
$22,528.70,  and  that  the  eight  shares  of  stock  of  the  Conservative  Realty  A 
Investment  Company  were  appraised  at  $800,  which  was  their  par  value.  '  The 
property  of  the  corporation  consisted  of  five  dty  lots  tn  Newark,  N.  J.,  with 
improvements  thereon  which  were  mortgaged.  The  aggregate  amount  of  the 
Incumbrances  was  $113,600,  and  the  executor  estimated  that  the  equity  there- 
in was  of  the  value  of  about  $125,000;  but  the  Income  therefrom  was  in- 
sufficient to  pay  the  current  running  exi>ense8,  and  no  dividend  had  beea  or 
was  likely  in  the  near  future  to  be  declared. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 
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John  Ewen,  of  New  York  City,  for  appellant 
Howard  W.  Ameli,  of  New  York  City,  for  respondent  McMahon. 
Thomas  F.  Murtha,  of  New  York  City,  for  respondent  Currey. 
John  V.  Judge,  of  New  York  City,  for  infant  respondents  Much- 
more. 

LAUGHLIN,  J.  [1]  It  is  within  the  jtfrisdiction  of  a  court  of  eq- 
uity to  entertain  a  suit  at  the  instance  of  one  of  the  next  of  kin  of  a 
testator  not  interested  under  the  will  for  the  construction  of  the  will 
involving  the  annulhnent  of  a  trust  or  other  disposition  of  personal 
property  by  will  and  to  declare  a  resulting  trust  in  favor  of  the  next 
of  kin  as  against  the  executor  who  holds  the  property.  Read  v.  Wil- 
liams, 125  N.  Y.  560,  26  N.  E.  730,  21  Am.  St.  Rep.  748;  Tonnele 
V.  Wetmore,  195  N.  Y.  436,  88  N.  E.  1068;  Kalish  v.  Kalish,  166 
N.  Y.  368,  59  N.  E.  917.  The  executor  and  trustee,  who  is  a  mem- 
ber of  the  bar  in  New  Jersey,  testified  that  voting  trust  agreements 
with  respect  to  capital  stock  are  lawful  in  that  state,  and  that  there 
is  no  limitation  with  respect  to  the  period  for  which  they  may  be 
created.  But  we  are  not  concerned  with  the  validity  or  effect  of  the  di- 
rections, with  respect  to  the  management  of  the  corporation  through 
stock  control,  given  by  the  testator,  by  paragraph  3  of  the  will,  to 
his  trustees.  If  the  trustee  should  fail  or  refuse  to  observe  the  di- 
rections, then  those  questions  might  arise  between  him  and  those  ben- 
eficially interested  in  the  stock;  but  they  are  not  presented  for  de- 
cision now. 

[2]  We  have  merely  to  decide  whether  any  attempted  disposition 
of  property  by  the  testator  is  invalid.  It  is  stated  in  the  will  that  he 
gives  and  bequeaths  this  stock  to  his  executors  in  trust  for  the  period 
of  25  years.  He  not  only  attempted  to  make  them  voting  trustees 
of  the  stock  for  that  period,  but  he  expressly  authorized  them  to  col- 
lect and  distribute  the  income,  if  any,  from  the  stock  during  that 
period  and  to  pay  the  same  to  the  legatee  Currey  so  far  as  necessary 
to  make  up  the  amount  of  $2,100  given  to  her  by  paragraph  4,  and 
to  divide  the  surplus,  if  any,  and  Hi  of  it  in  the  event  of  said  Cur- 
rey's  death  before  the  expiration  of  25  years,  between  the  testatoi^s 
sister  Florence  and  his  nephew  until  the  termination  of  the  trust 
period  of  25  years,  with  a  proviso  that  on  the  death  of  Florence,  her 
husband,  if  living,  and  if  not,  her  children,  should  take  her  share, 
and  if  the  nephew  should  die  his  share  of  such  income  was  to  go  to 
the  sister  if  living,  and,  if  not,  to  her  husband,  and  if  he  should  not 
be  living  then  to  her  children.  In  order  to  make  his  purpose  with 
respect  to  the  development  of  the  corporation,  for  the  future  finan- 
cial success  of  which  he  evidently  had  high  hopes,  he  attempted  to 
suspend  the  absolute  ownership,  which  includes  the  power  of  aliena- 
tion of  the  stock,  for  a  period  not  limited  by  two  lives  in  being,  but 
for  a  definite  fixed  period  of  25  years  in  any  event  in  contravention 
of  our  statute  against  perpetuities.  Personal  Property  Law,  §  11 ; 
Hagemeyer  v.  Saulpaugh,  97  App.  Div.  535,  90  N.  Y.  Supp.  228. 
The  trust  in  one  contingency  was  to  be  limited  by  the  life  of  Mrs. 
Currey;    but  the  testator  expressly,  clearly,  and  pointedly  declared 
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it  to  be  his  intention. that  the  trust  should,  even  hi  the  event  of  Mrs. 
.Cui'rgy's' prior  death,  continue  until  the  expiration  of  25  years.  The 
will  makes  it  as  plain  as  meaning  can  be  expressed  that  he  intended 
to  create  a  trust  for  the  period  of  25  years  in  any  event,  and  since 
that  is  not  a  limitation  to  two  lives  in  being  it  is  void,  at  least  in  so 
far  as  it  purports  to  be  for  25  years.  Herzog  v.  Title  Guarantee  & 
T.  Co.,  177  N.  Y.  86,  69-  N.  E.  283,  67  L.  R.  A.  146;  Matter  of 
WiUcox,  194  N.  Y.  288,  87  N.  E.  497;  Haynes  v.  Sherman,  117  N. 
Y.  433,  22  N.  E.  938. 

[3-B]  The  learned  counsel  for  the  appellant  contends  that  the  tes- 
tator attempted  to  create  but  a  single  trust  and  that  it  must  all  stand 
or  fall  together.  Counsel  for  respondents  argue,  however,  that,  if  the 
attempted  suspension  of  absolute  ownership  for  the  period  of  25 
years  be  void,  the  trust  may  be  sustained  as  one  for  the  life  of  Mrs. 
Currey,  on  the  theory  that  the  trust  provisions  for  her  benefit  are 
independent  of  and  separable  from  the  provisions  ior  continuing  the 
trust  after  her  death  until  the  expiration  of  the  trust  period  of  25 
years.  The  rule  is  well  settled  that  that  constructicm  of  a  will,  which 
will  sustain  its  validity  in  whole  or  in  part  and  avoid  either  partial 
or  total  intestacy,  is  favored  (Kalish  v.  Kalish,  supra);  and  there- 
fore where  a  will  contains  one  or  more  invalid  trusts  and  one  or 
more  valid  and  independent  lawful  trusts,  not  forming  an  essential 
part  of  the  general  scheme  of  the  will  as  a  whole,  the  invalid  provi- 
sions may  be  annulled  and  the  valid  ones  sustained  (Simpson  v.  Trust 
Co.  of  America,  129  App.  Div.  200,  113  N.  Y.  Supp.  370,  affirmed 
197  N.  Y.  586,  91  N.  E.  1120;  Matter  of  WiUcox,  supra;  Central 
Trust  Co.  V.  Egleston,  185  N.  Y.  23,  77  N.  E.  989;  Benedict  v. 
Webb,  98  N.  Y.  460;  Knox  v.  Tones,  47  N.  Y.  389;  Hooker  v.  Hook- 
er, 166  N.  Y.  156,  59  N.  E.  769);  and  on  the  same  theory  invalid 
provisions  which  relate  to  and  are  connected  with  valid  provisions, 
but  not  dependent  thereon,  will  likewise  be  excised  and  the  valid  pro- 
visions to  which  they  relate  retained  (Hascall  v.  King,  162  N.  Y. 
134,. 56  N.  E.  515,  76  Am.  St  Rep.  302). 

.  It  is  argued  that  the  provisions  for  Mrs.  Currey  may  be  sustained 
as  an  annuity  and  charge  upon  the  residuary  estate,  even  though  they 
cannot  he  sustained  on  the  theory  of  a  trust.  If  the  testator  directed 
th«  payment  of  an  annuity  in  a  fixed  amotmt  to  Mrs.  Currey,  it 
would  be  deemed  a  charge  on  the  residuary  estate  without  the  inter- 
vention of  a  trust,  even  though  he  directed  it  to  be  paid  out  of  in- 
come (Clark  v..  Clark,  147  N.  Y.  639,  42  N.  E.  275;  Dunham  v.  De- 
^aianes,  165  N.  Y.  65,  58  N.  E.  789;  People's  Trust  Co.  v.  Flynn, 
188  N.  Y.  385,  391,  393,  80  N.  E.  1098),  and  the  lien  on  the  residu- 
ary estate  might  be  discharged  by  payment  of  the  present  value  of 
the  annuity  (Buchanan  v.  Little,  154  N.  Y,  147,  47  N.  E.  970;  Peo- 
ple'?  Trust  Co.  v.  Flynn,  supra),  or  sufficient  of  the  residuary  estate, 
if  there,  were  sufficient,  might  be  set  apart  and  retained  by  the  trustee 
to.  produce  and  pay  the  annuity  (Clark  v.  Clark,  supra);  but  here 
the.  annuity  is  not  given  absolutely,  but  it  is  expressly  limited  to  in- 
come and  made  dependent  upon  the  amount  and  sufficiency  of  the  in- 
.icome«  •  It  is  not,  therefore,  a  charge  upon  the  residuary  estate  in  the 
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sense  that  it  iriay  be  paid  twit  of  the  corpus  thereof!  Thte  validity 
of  the  trust  would  seem  therefore  to  be  necessary  to  give  Mrs.  Cur- 
rey  the  benefit  of  the  provision  the  testator  intended  to  make  for 
her.  A  trust,  however,  for  the  life  of  Mrs.  Currey  to  enable  her  to 
receive  the  income  of  the  residuary  estate  to  the  extent  specified  in 
the  will,  is  one  which  was  clearly  authorized  by  law,  and.  the  trustee 
may  bold  the  legal  title  for  the  purposes  of- that  trust,  even  though 
ivith  respect  to  titie  remainder  the  testator  died  intestate  and  it  passed 
to  and  vested  in  his  next  of  kin.  Kennedy  v.  Hoy,  105  N.  Y.  134, 
11  N.  E.  390;  Matter  of  Willcox,  supra;  Schlereth  v,  Schlereth,  173 
N.  Y.  444,  449,  66  N.  E.  130,  93  Am.  St.  Rep. ^16.  On  this  theory, 
the  testator  lawfully  disposed  of  the.  entire  income  of  tiie  residuary 
estate  during  the  life  of  Mrs.  Currey.  She  takes  it  all,  unless  it  shall 
exceed  $2,100  per  annum,  and  the  surplus,  if  any,  over  that  amount 
goes  to  the  nephew  and  sister,  and,  in  the  event  of  the  death  of  either 
or  both  of  them,  to  the  substituted  beneficiaries  specified  in  the  fourth 
paragraph  of  the  wilL  Schermerhom  v.  Cotting,  131  N.  Y.  48,  29 
N.  E.  980. 

It  is  as  has  been  stated  by  counsel  for  appellant,  that  the  trusts  are 
entire  and  inseparable,  and  that  therefore,  under  the  well-settled 
rule  (see  Central  Trust  Co,  v.  Egleston,  supra),  all  must  stand  or  fall 
together.  I  am  unable  to  agree  with  that  ai-gument  To  sustain  the 
trust  for  the  benefit  of  Mrs.  Currey  does  not  conflict  with  any  part 
of  the  scheme  or  plan  of  the  testator  witfj  respect  to  the  disposition 
of  the  remainder,  for  the  provisions  for  her  benefit  are  not  dependent 
upon  or  interwoven  with  the  other  provisions ;  nor  is  there  an3rthing 
to  indicate  that  the  testator  would  not  have  so  provided  for  her 
had  he  known  that  he  could  not  dispose  of  the  remainder  as  he  did 
dispose  of  it;  but,  on  the  contrary,  it  would  seem  that  to  properly 
provide  for  her  was  his  primary  consideration.  It  cannot  be  reason* 
ably  inferred  that  he  only  intended  that  she  should  have  the  income 
of  the  residuary  estate  to  the  extent  of  $2,100  per  annum  during  her 
life  in  the  event'  that  he  could  lawfully  continue  the  trust .  for  the 
period  of  25  years  if  she  should  die  sooner.  It  is  manifest  that, 
whether  the  law  forbade  or  permitted  the  trust  for  25  years,  he  in- 
tended to  provide. an  annuity  for  this  w(»nan  for  life  from  the  income 
of  his  residuary  estate.  Therefore  giving  efiFect  to  those  provisions 
of  the  will  desired  to  afford  Mrs.  Currey  an  annuity  for  die  period 
of  her  natural  life  gives  effect  to  the  plain  intention  of  the  testator, 
and  the  fact  that  owing  to  his  failure  to  follow  the  requirements  of 
Jaw  we  are  unable  to  give  further  effect  to  the  provisions  of  his  will 
does  not  preclude  the  court  from  giving  it  effect  as  contemplated  by 
the  testator  until  the  death  of  Mrs.  Currey;!  See  Kennedy  v.  Hoy, 
supra. 

I  am  of  6pinion,  therefore,  that  there  was  a  valid  trust  created  dur- 
ing the  Ufe  of  Mrs.  Currey,  but  that  the  trust  attempted  to  be  created 
for  the  periocl  of  25  years  was  void. 

[I]  Counsel  for  the  executor  respondent  contends  that,  if  the  tes- 
tator contemplated  a  trust  for  the  period  of  25  years  which  would  be 
invalid,  that  provision  may  be  disregarded  and  the  trust  sustained  as 
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one  for  the  life  of  Mrs.  Currey,  and  the  will  upheld  as  a  valid  dis- 
position of  the  remainder  at  that  time,  and  counsel  for  all  the  re- 
spondents contend  that  in  any  event  in  order  to  sustain  the  will  as 
a  disposition  of  the  residuary  estate  it  should  be  construed  as  creat- 
ing a  trust  only  during  the  life  of  Mrs.  Currey.  As  already  observed, 
the  intention  of  the  testator  to  have  the  trust  continued  in  any  event 
for  25  years,  no  matter  how  long  prior  to  that  time  Mrs.  Currey 
may  die,  is  quite  plain,  and  it  is  equally  plain  that  the  testator  has 
not  attempted  to  dispose  of  the  remainder  until  the  expiration  of  the 
trust  wh^er  it  shall  terminate  with  death  of  Mrs.  Currey  after  the 
expiration  of  the  2S-year  period  or  by  the  expiration  of  diat  period 
should  she  die  before.  Moreover,  the  remainder  is  omtingent,  and 
those  who  would  take  now  if  Mrs.  Currey  should  die  presently  if  the 
testator  had  provided  for  distribution  on  her  death  might  not  be  the 
same  persons  as  those  who  would  take  at  the  expiration  of  the  25- 
year  period.  If  Mrs.  Currey  should  die  presently,  Ae  defendant 
Davis,  the  nephew,  would  take  one-half  the  residuary  estate;  where- 
as, he  may  die  before  the  end  of  the  25-year  period  prescribed  in  the 
wUl  without  leaving  issue,  and  in  that  event,  if  the  remainder  were 
to  vest  at  the  expiration  of  the  25-year  period  as  contemplated  by 
the  testator  his  sister,  if  then  living,  and  if  dead  her  children,  would 
take  the  one-half  that  the  nephew  was  to  take  if  then  living.  If 
Mrs.  Currey  should  die  before  the  expiration  of  the  25-year  period, 
and  the  testator's  nephew  and  sister  should  survive  her,  and  the  dis- 
position of  the  remainder  could  be  sustained,  they  would  take,  and 
yet  they  might  die  within  the  25-year  period  and  leave  none  of  the 
property  to  their  issue  who  would  have  taken  if  the  will  were  sus- 
tained as  made  by  the  testator. 

There  can  therefore  be  no  doubt  but  that,  if  the  will  could  be  sus- 
tained as  made,  the  remainder  would  not  vest  until  the  expiration  of 
the  25-year  period,  even  though  Mrs.  Currey  should  die  before  that 
time,  and  therefore  it  could  not  be  definitely  known  until  the  time 
for  distribution  who  would  take  the  remainder.  Schlereth  v.  Schler- 
eth,  supra;  People's  Trust  Co.  v.  Flynn,  supra.  If  it  were  certain 
that  identically  the  same  remaindermen  would  take  whether  the  re- 
mainder vested  in  possession  at  the  death  of  Mrs.  Curry  or  at  the 
expiration  of  the  25-year  period,  then  under  the  statute  and  au- 
thorities the  will  might  be  sustained  as  a  valid  disposition  of  the  re- 
mainder. Real  Property  Law,  §  42;  Purdy  v.  Hayt  et  al.,  92  N. 
Y.  446 ;  Kalish  v.  Kalish,  supra ;  Matter  of  Willcox,  supra ;  Rice  v. 
Barrett,  102  N.  Y.  161,  6  N.  E.  898;  Knox  v.  Jones,  supra.  Since, 
however,  by  the  clear  and  explicit  provisions  of  the  will,  the  remain- 
der is  contingent  and  it  cannot  be  known  who  will  take  until  the 
expiration  of  the  trust  which  the  testator  directed  should  continue 
for  25  years  in  any  event,  the  court  cannot  eliminate  thosd  provisions 
and  decree  that  the  remainder  shall  vest  in  possession  upon  the  death 
of  Mrs.  Currey,  for  that  would  not  be  construing  the  will  as  made, 
but  would  in  effect  be  construeing  a  will  for  the  testator.  Simpson 
V.  Trust  Co.  of  America,  supra.    The  observations  already  made  suf- 
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ficiently  answer  the  contention  that  the  will  may  be  construed  as  cre- 
ating a  trust  for  the  life  of  Mrs.  Currey  only. 

It  follows  therefore  that  the  judgment  should  be  reversed,  with 
costs  to  appellant  and  to  the  executors,  payable  out  of  the  estate, 
and  judgment  should  be  entered  in  favor  of  the  plaintiflF  to  the  effect 
that  the  trust  in  the  fourth  paragraph  of  the  will  is  valid  for  the 
life  of  Mrs.  Currey,  and  that  the  provisions  thereof  disposing  of  the 
income  of  the  residuary  estate  during  that  period  are  valid,  but  that 
the  further  trusts  with  respect  to  income  until  the  expiration  of  the 
25-year  period  and  the  disposition  of  the  remainder  of  the  residuary 
estate  are  void,  and  that  upon  the  death  of  Mrs.  Currey  the  next  of 
kin  of  the  testator  will  be  entitled  to  take  in  possession  the  residuary 
estate  as  intestate  property.    All  concur. 


(84  Misc.  Hep.  511) 

In  re  OARIilSLE,  State  Highway  Oominissloner. 

(Supreme  Court,  Special  Term,  Onondaga  Connty.    Blardi  7,  1014.) 

HiOBWATa  (i  124*) — Maintxnanck — Taxation. 

Highway  Law  (Ck>n80l.  Laws,  c.  28)  {  184,  provides  that  on  completion  of 
a  highway,  and  after  filing  the  notice  required,  the  highway  shall  be 
deemed  to  have  been  accepted  by  the  board  of  superrlsors  of  the  county, 
and  thereafter  It  would  be  maintained  as  provided  in  such  charter.  Held, 
Chat  the  maintenance  of  a  highway  which  is  to  be  "thereafter"  exercised 
nnder  snch  section  has  no  bearing  on  the  raising  of  funds  with  which  to 
pay  for  such  maintenance,  and  where  a  statement  in  October,  1912,  sped- 
tying  the  number  of  miles  of  state  and  county  highways  in  each  town  and 
the  amount  reqolred  to  b'e  paid  for  maintenance  thereof  for  the  year  1913, 
was  transmitted  to  the  clerk  of  the  board  of  supervisors,  as  required  by 
section  172,  and  on  December  18,  1912,  notice  was  given  pursuant  to  sec- 
tion 134  that  the  county  highways  in  question  had  been  accepted,  the  board 
of  snpervisors  was  not  authorized  to  refuse  to  include  a  tax  for  the  main- 
tenance and  repair  of  the  roads  for  1913  in  the  tax  levy,  because  the  high- 
ways had  not  been  accepted  on  December  15,  1912,  when  the  tax  levy  for 
that  year  was  made. 

[Ed.  Note. — For  other  cases,  see  Highways,  Cent  Dig.  i  881 ;  Dec.  Dig. 
1 124.*] 

Application  by  John  N.  Carlisle,  as  State  Commissioner  of  High- 
ways, for  writ  of  mandamus  against  the  Board  of  Supervisors  of 
Onondaga  County.    Writ  granted. 

Thomas  Carmody,  Atty.  Gen.  (James  J.  Barrett,  and  Edward  G. 
Grifhn,  Deputy  Attys.  Gen.,  of  counsel),  for  petitioner. 
Herbert  L.  Smith,  Co.  Atty.,  of  Syracuse,  opposed. 

CROUCH,  J.  It  is  sought  to  compel  the  board  of  supervisors  of 
Onondaga  county,  pursuant  to  section  172  of  the  Highway  Law,  to 
cause  the  sum  of  $900  to  be  raised  by  certain  towns  of  Onondaga 
county  for  the  maintenance  and  repair  of  county  highways. 

In  the  fall  of  1912  four  highways  running  through  six  towns  of 
Onondaga  county  were  completed,  or  nearing  completion,  two  being 
state  and  two  county  highways.  Under  date  of  October  15,  1912,  and 
on  or  about  October  28,  1912,  a  statement,  specifying  the  number  of 
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milies  of  state  and  county  highways  in  each  town  and  the  amount 
which  each  town  was  required  to  pay  on  account  of  the  maintenance 
for  the  year  1913,  was  transmitted  to  the  clerk  of  the  board  of  super- 
visors, as  required  by  section  172  of  the  Highway  Law.  On  the  18th 
of  December,  1912,  notice  was  given  pursuant  to  section  134  of  the 
Highway  Law  that  the  county  highways  in  question  would  be  accept- 
ed. On  the  27th  of  December,  1912,  the  two  state  highways  were  ac- 
cepted, and  on  Jartuary  8,  1913,  the  two  county  hi^ways  were  ac- 
cepted. The  general  tax  levy  was  made  by  the  board  of  supervisors, 
as  required  by  law,  on  December  15,  1912,  but  included  no  tax  for 
maintenance  and  repair  for  the  year  1913,  nor  has  any  tax  for  that 
year  been  included  in  subsequent  levies.  The  board  claims  that,  in- 
asmuch as  the  highways  had  not  been  accepted  on  December  15,  1912, 
when  the  tax  levy  for  that  year  was  made,  it  had  no  power  or  au- 
thority to  cause  tihe  towns  in  question  to  pay  the  statutory  mainte- 
nance tax  for  the  year  1913.  This  contention,  so  far  at  least  as  the 
county  highways  are  concerned,  seems  to  rest  largely  upon  the  fol- 
lowing provision  of  section  134  of  the  Highway  Law : 

"Upon  tbe  proper  completion  of  such  highway  or  section  thereof  and  after 
(Uing  the  notice  above  given  it  shall  be  deemed  to  have  been  accepted  by  the 
board  of  supervisors  of  such  county  and  thereafter  It  shall  be  maintained  as 
provided  in  this  chapter." 

Assuming  that  the  board  has  discretion  in  such  a  case,  I  do  not 
think  the  maintenance  which  is  to  be  "thereafter"  exercised  under  sec- 
tion 134  has  anything  to  do  with  the  raisir^  of  the  fund  which  is  to 
pay  for  such  maintenance.  The  intent  of  the  statute  seems  to  be  to 
fix  the  point  of  time  when  it  becomes  the  duty  of  the  public  officials 
physically  to  maintain  and  repair  and  to  expend  public  moneys  for 
that  purpose.  Up  to  that  point  the  duty  rests  with  the  contractor. 
The  statute  does  not  prevent  the  levy  of  a  tax  to  be  paid  to  the  credit 
of  the  fund  out  of  which  the  expense  of  maintenance  and  repair  for 
the  forthcoming  year  is  to  be  paid.  In  the  present  instance  the  towns 
had  the  benefit  and  use  of  the  highways  in  question  substantially  the 
entire  year,  and  should  be  willing  to  pay  their  proportion  to  the  cred- 
it of  the  fund. 

The  creation  and  maintenance  of  an  improved  highway  system  is  a 
great  governmental  undertaking.  I  think  the  commissioner  of  high- 
ways should  be  and  is  vested  with  as  much  discretion  as  he  has  sought 
to  exercise  in  the  instances  here  involved.  In  any  event  the  duty  of 
the  board  of  supervisors  was,  under  section  172,  merely  ministerial. 
Having  received  the  statement,  it  should  have  proceeded  as  directed. 

The  writ  prayed  for  may  issue. 


(161  App.  Dlv.  49)  

WIGHTJ1A.N  V.  CAMPBEUi. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  4,  1914.) 

1,   BOTJNDABIKS  (§  36*) ^EVIDENCB — ^ADMIBSIBIIJIT. 

In  a  suit  involving  a  disputed  boundary,  notes  of  a  deceased  surveyor 
wbo  made  a  survey  of  tbe  lands  when  they  were  owned  by  the  parties' 
common  grantor  are  inadmissible  in  evidence  as  hearsay,  where  defend- 
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ant's  de«d  not  only  made  no  reference  to  tbe  sarvey,  but  no  oo'oraea  and 
distances  corresponding  with  the  surveyor's  notes  were  contained  In  the 
description  therein,  and  It  did  not  appear  under  what  circumstances  the 
surrey  was  made. 

[Ed.  Note — For  other  cases,  see  Boundaries,  Cent  Dig.  IS  160-162,  164, 
166-176;  Dec.  Dig.  i  36.*] 

2.  Appeal  and  Ebbob  (§  231*) — ^Presentation  ow  Gbounds  or  Review  in 
CovBT  Below — ^Necbssitt. 

Where  defendant's  objection  to  a  witness'  testimony  as  to  his  use  of  the 
field  notes  of  a  former  survey  was  on  the  ground  that  the  notes  used  were 
a  copy,  a  general  objection  after  .the  Introduction  of  proof  which  warranted 
the  use  of  the  copy  does  not  raise  on  appeal  the  objection  that  the  notes 
were  In  the  nature  of  hearsay  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  IS  1209, 
1352;  Dec.  Dig.  S  231.*] 

8.  Appeal  and  Ebbob  (S  237*) — Objections  at  Tbial — Reception  or  Bti- 
DBNGE — Motion  to  Sibike. 

Where  an  objection  was  not  made  until  after  the  answer  was  given,  it  is 
unavailing,  and  the  only  remedy  Is  to  move  to  strike  out  the  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,-  Cent  Dig.  1 1302% ; 
Dec.  Dig.  I  237.*] 

4.  Appeal  and  Ebbob  (S  1062*) — Review — Habmless  Ebbob. 

Defendant  cannot  complain  that  the  court  Improperly  allowed  a  wit- 
ness to  testify  as  to  his  use  of  the  notes  made  by  the  original  surveyor 
of  the  land  In  dispute,  where  on  cross-examiuation  the  notes  were  offered 
in  evidence  by  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  SI  4171- 
4177 ;  Dec.  Dig.  S  1052.*] 

5.  Trial  (S  106*) — Incompetent  Evidence — Failube  to  Object. 

In  a  suit  involving  a  disputed  boundary,  where  defendant  did  not  make 
proper  objection  to  the  testimony  of  a  surveyor's  use  of  notes  made  by  an 
earlier  surveyor,  and  himself  introduced  the -notes  in  evidence,  the  Jury 
is  entitled  to  consider  the  notes  in  coimecUon  with  their  use  by  the  sec- 
ond surveyor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  IS  260-266 ;  Dec.  Dig.  S 
106.*] 

Appeal  from  Trial  Temij  Yates  County. 

Action  by  James  C.  Wightman  against  Thomas  W.  Campbell. 
From  a  judgment  for  plaintiff  and  an  order  denying  his  motion  for 
new  trial,  defendant  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

James  O.  Sebring,  of  Coming,  for  appellant. 
Michael  A.  Leary,  of  Penn  Yan,  for  respondent 

ROBSON,  J.  The  judgment  appealed  from  awards  to  plaintiff,  to- 
gether with  the  costs  of  the  action,  the  possession  of  a  tract  of  land 
about  three-quarters  of  an  acre  in  extent,  situate  on  the  shore  of 
Keuka  Lake,  which,  as  was  found  by  the  verdict  of  the  jury,  was  with- 
out right  withheld  by  defendant  claiming  title  thereto. 

Defendant  is  th^  owner  of  a  parcel  of  land  which  adjoins  lands  in 
which  plaintiff  Iws  a  life  estate.  The  north  line  of  defendant's  parcel 
is  the  south  line  of  plaintiff's  land.    This  line  is  the  center  of  a  small 
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Stream,  known  as  Basswood  creek,  as  it  existed  in  1851  when  defend- 
ant's predecessor  in  title  bought  the  premises  of  which  defendant's 
parcel  is  a  part,  from  the  then  owner  of  the  lands  on  both  sides  of  the 
creek.  The  mouth  of  this  creek  is  the  northeast  comer  of  defend- 
ant's land.  It  appears  that  this  creek  now  discharges  into  a  bay  or 
cove  called  the  Basin,  which,  while  a  part  of  tlie  lake,  is  partially 
separated  from  the  main  body  of  it  by  a  narrow  point  of  land  jutting 
out  into  the  lake.  The  general  course  of  the  creek  as  it  approaches 
the  lake  is  easterly.  As  it  reaches  a  point  southerly  of  the  Basin,  it, 
as  it  now  flows,  turns  at  almost  a  ri|;ht  angle  to  the  northeast  and 
thence  discharges  into  the  Basin.  Plamtiff  claims,  and  the  juiy  have 
found,  that  this  creek  at  the  time  defendant's  predecessor  in  title  ac- 
quired title  from  the  common  owner  of  his  and  plaintiff's  lands,  in- 
stead of  having  its  present  course  from  the  bend  in  the  stream  and 
thence  to  the  Basin,  followed  the  same  general  direction  to  the  east 
and  discharged  directly  into  the  main  ^)dy  of  the  lake.  The  dis- 
puted territory  is  the  land  bounded  by  the  lake  and  Basin,  the  line  of 
the  creek,  as  it  now  flows,  and  the  alleged  old  line  of  the  creek  from 
the  present  bend  therein  easterly  to  the  main  body  of  the  lake.  It  is 
apparent  from  an  inspection  of  the  conveyance  to  defendant's  prede- 
cessor in  title  and  the  mesne  conveyances  down  to  and  including  that 
by  which  defendant  acquired  his  title  that  the  mouth  of  this  creek  is 
recognized  as  being  the  northeast  corner  of  his  premises.  That  is 
equally  true  as  to  the  chain  of  title  through  which  plaintiff  claims  in 
which  the  description  of  the  premises  conveyed  in  the  deeds  in  that 
chain  of  title  has  its  point  of  beginning  at  the  northeast  comer  of  the 
premises  which  are  now  owned  by  the  defendant  The  location  of  this 
northeast  comer,  i.  e.,  the  mouth  of  the  creek  as  it  was  when  defend- 
ant's predecessor  in  title  acquired  his  title  to  the  premises,  was  there- 
fore tiie  chief  determining  factor  in  the  decision  of  the  case.  Many 
witnesses  were  sworn  on  each  side,  who  testify  as  to  their  observation 
and  recollection  of  the  course  of  the  creek  with  equal  positiveness  and 
apparent  sincerity  in  support  of  plaintiff's  claim  on  the  one  hand  and 
defendant's  contention  on  the  other.  Our  examination  of  this  conflict- 
ing testimony  leads  us  to  conclude  that  the  finding  in  favor  of  plain- 
tiff was  not  against  the  weight  of  evidence,  and  therefore  should  not 
be  disturbed. 

[1]  Appellant's  counsel  urges  that  the  court  committed  error  in  that 
one  Ogden,  a  surveyor  sworn  as  a  witness  for  plaintiff,  was  permitted 
to  give  testimony  as  to  his  having  surveyed  and  made  a  map  of  cer- 
tain lines,  angles,  and  distances,  appearing  in  a  copy  of  the  original 
field  notes  of  what  it  was  claimed  was  an  original  survey  of  the  lands 
conveyed  by  the  common  owner  of  all  the  lands  in  question  to  defend- 
ant's predecessor  in  title,  made  in  1851,  being  the  same  year  the  prem- 
ises were  so  conveyed.  These  original  notes  had  been  lost  or  destroy- 
ed; but  the  copy  thereof  used  by  Ogden  was  sufficiently  proved,  as 
was  also  the  fact  that  such  original  notes  were  in  the  handwriting  of 
a  surveyor  named  Arnold,  since  deceased,  who  at  and  for  many  years 
before  and  after  the  date  appearing  on  these  notes  was  a  surveyor 
frequently  employed  in  making  surveys  in  that  vicinity.    We  think  that 
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this  copy  of  the  Arnold  field  notes  and  the  evidence  of  the  surveyor 
Ogden  as  to  the  use  he  made  of  it  in  making  his  survey  therefrom  and 
what  that  survey  disclosed  should  not  have  been  received  in  evidence, 
if  proper  objection  had  been  made  by  defendant  to  this  testimony.  No 
reference  to  a  survey  of  the  farm  is  made  in  the  deed  conveying  these 
premises  to  defendant's  first  predecessor  in  title,  and  no  courses  and 
distances  corresponding  with  the  surveyor's  notes  appear  in  the  de- 
scription of  the  premises  contained  in  that  deed.  It  does  not  appear  at 
whose  instance,  on  what  occasion,  for  what  purpose,  or  under  what 
circumstances  the  notes  of  the  survey  were  made.  In  other  words, 
there  is  nothing  to  connect  either  the  defendant's  predecessor  in  title 
or  his  grantor  directly  as  an  actor  in  the  alleged  survey,  nor  as  having 
procured  it  to  be  made  for  them  or  either  of  them;  nor  that  it  was 
thereafter  accepted  and  used  by  them ;  nor  that  they,  or  either  of  them, 
directly,  or  indirectly,  recognized  that  it  was  correct.  Without  some 
fact  of  the  nature  above  indicated  being  made  to  appear,  even  the  orig- 
inal field  notes,  if  produced,  would  have  been  necessarily  considered  as 
at  the  most  merely  hearsay,  and  for  that  reason  incompetent  as  evi- 
dence. 

[2]  But  defendant's  counsel  does  not  seem  to  have  raised  the  ques- 
tion, which  he  now  seeks  to  urge  on  this  appeal,  by  any  sufficient  ob- 
jection, or  exception  when  the  evidence  was  offered.  The  first  ob- 
jections made  to  the  testimony  of  this  witness  as  to  the  use  he  made 
of  the  Arnold  field  notes  were  pointed  solely  to  the  fact  that  it  ap- 
peared that  the  witness  was  testifying  to  the  use  of  a  copy  instead  of 
the  original  notes.  Such  objections  were  met  and  satisfactorily  over- 
come by  proof  which  would  permit  the  use  of  that  copy  provided  the 
original  notes  could  have  been  used  for  a  like  purpose  in  giving  the 
proposed  testimony.  Thereafter  this  question  was  asked  by  plaintiff's 
counsel:  "In  making  this  survey  you  followed  those  courses  as  indi- 
cated upton  Arnold's  notes  ?"  The  witness  answered,  "Yes,  sir."  And 
after  the  answer  was  given  defendant's  counsel  objected  as  follows: 
"We  object  to  all  that  proof  as  incompetent,  inadmissible,  and  improp- 
er." The  ruling  of  the  court  was,  "Overruled  and  exception."  It  will 
be  observed  that  the  objection  to  the  use  of  these  notes  was  not  point- 
ed to  the  exact  ground  upon  which  it  should  properly  have  been  based 
that  they  were  in  the  nature  of  hearsay  evidence  only.  It  is  possible, 
if  this  specific  objection  had  been  made,  plaintiff  could  have  furnish- 
ed further  proof  which  would  have  obviated  an  objection  on  that 
ground. 

[3]  Besides  the  objection,  not  having  been  made  till  after  the  an- 
swer was  given,  was  imavailing,  and  defendant's  remedy  was  to  move 
to  strike  out  the  evidence.  This  motion  was  not  made.  L,ink  v.  Shel- 
don, 136  N.  Y.  1,  32  N.  E.  696;  Buckley  v.  Westchester  Lighting  Co., 
93  App.  Div.  436,  87  N.  Y.  Supp.  763.  The  witness  then  proceeded 
without  further  objection  to  give  a  full  statement  and  description  of 
the  use  he  made  of  these  notes  and  the  survey  and  map  made  there- 
from, and  the  map  was  received  in  evidence  without  objection.  No 
motion  was  made  to  strike  out  any  part  of  this  testimony. 

[4]  The  copy  of  the  notes  was  not  offered  in  evidence  by  plaintiff. 
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When  defendant  had  the  case  the  record  discloses  that  the  witness 
Ogden  was  recalled  and  examined  as  a  witness  for  defendant  as  fol- 
lows : 

"Defendant's  Connsel:  The  court  says  I  am  entitled  to  see  tbat  so-called 
Arnold  snnrey.  Tbe  C!oart:  And  the  whole  of  the  Arnold  survey.  A.  I  have 
no  objection  at  all.  Which  one  do  you  want?  The  Court:  The  Arnold  sur- 
vey. A.  There  it  is.  The  Court:  The  Arnold  survey  was  put  in  evidence  and 
marked  'Exhibit  7.' " 

It  thus  appears  that  these  notes,  which  defendant  now  claims  were 
inadmissible,  were  called  for  by  his  own  counsel  and  without  objec- 
tion put  in  evidence  as  a  part  of  defendant's  case.  In  view  of  these 
facts,  it  would  seem  that  objection  cannot  now  be  successfully  urged 
that  they  were  inadmissible. 

[6]  The  court's  attention  was  not  thereafter  called  to  the  question 
as  to  what  consideration  the  jury  might  properly  give  to  these  field 
notes  as  evidence  until  the  close  of  the  charge;  when  this  request  to 
charge  was  made  by  defendant's  counsel : 

"Also  asks  the  court  to  charge  that  the  Arnold  notes,  so  called,  are  no 
proof  as  to  the  outlet  of  Basswood  creek." 

To  this  request  the  court  responded : 

"I  decline  to  charge  that.  In  the  light  of  ftfr.  Ogden's  testimony  abstractly 
and  alone,  they  do  not  prove  anything,  they  are  Incompetent." 

Though  the  court's  reply  appears  in  the  record  as  above  quoted,  it 
is  clear  that  the  sentences  are  inaccurately  divided  and  that  it  should 
read: 

"I  decline  to  charge  that  in  the  light  of  Mr.  Ogden's  testimony.  Abstractly 
and  alone  they  do  not  prove  anything;    they  are  Incompetent" 

To  this  defendant's  counsel  excepted.  The  court  was  then  asked 
to  charge  "that  the  map  prepared  by  Ogden  is  no  proof  as  to  the  out- 
let in  question."  The  court  declined  to  charge  as  requested,  and  de- 
fendant's counsel  again  excepted.  Ndther  of  these  exceptions  seems 
to  present  error  calling  for  a  reversal  of  the  judgment.  The  trial  court 
in  response  to  the  first  request  to  charge  correctly  instructed  the  jury 
in  effect  that  the  Arnold  notes  taken  abstractly  and  alone  did  not 
prove  anything,  and,  so  taken,  were  as  evidence  incompetent ;  but  that 
the  jury  might  consider  them  in  connection  with  Ogden's  testimony 
and  the  use  he,  without  a  tenable  objection  by  defendant,  testified  he 
made  of  them  in  verifying  the  location  of  the  mouth  of  the  creek  as 
coinciding  with  his  memory  of  it  as  it  was  in  1866  when  he  first  ob- 
served it.  Being  in  evidence,  the  jury  had  a  right  to  consider  them  as 
in  the  case  for  that  purpose  at  least.  There  was  the  same  reason  for 
denying  the  second  request  to  charge. 

Defendant's  remaining  exceptions  have  been  examined  and  do  not 
seem  to  require  further  comment. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur. 
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"    In  re  BUTTEKFIELD'S  WILL. 

(Sopreme  Court,  Appellate  DiTlalon,  Second  Department    Mareb  IS,  1014.) 

DKSCKKT  and  DlSTBIBUnON  (i  34*) — FERSONAI,  FboFEBTT — COLLATEKAL  Heibs 

Pbefebbed. 

Ck>n80l.  Laws,  &  13,  i  98,  providing  where  tbere  is  no  widow.  Child,  or 
representatlTes  of  a  child,  personal  property  shall  be  distributed  to  the 
next  of  kin.  In  equal  degree,  and  their  legal  representatives,  and  (or  dis- 
tribution to  brothers  and  sisters,  and  their  descendants,  in  whatever  de- 
gree, and  that  no  representation  shall  be  admitted  among  collaterals  after 
brothers'  and  sisters'  descendants,  prefers  brothers  and  sisters,  and  their 
descendants  to  the  remotest  degree,  over  all  other  kindred  not  in  closer 
blood  relationship,  conforming  distribution  to  descent  of  realty,  and  hence 
cousins  are  not  entitled  as  next  of  kin  as  against  nephews  and  nieces  and 
their  descendants. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  Si 
97-101;   Dec.  Dig.  S  34.»] 

Apptal  from  Surrogate's  Court,  Putnam  County. 

Proceedings  for  the  probate  of  the  will  of  Julia  Lorillard  Butter- 
field,  deceased.  From  an  order  permitting  certain  first  cousins  of  tes- 
tatrix to  intervene  as  next  of  kin,  William  E.  McReynolds  and  another, 
as  special  guardians  of  certain  infants,  appeal.  Reversed,  and  motion 
for  leave  to  intervene  denied. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Nathan  P.  Bushnell,  of  New  York  City  (Frederick  C.  Hunter,  of 
New  York  City,  on  the  brief),  for  appellants. 

William  H.  Hamilton,  of  New  York  City,  for  respondents  Georgi- 
anna  Marshall  and  others. 

Charles  F.  Brown,  of  New  York  City,  for  the  proponent  and  execu- 
tors named  in  will. 

STAPLETON,  J.  The  appeal  is  from  an  order  of  the  Surrogate's 
Court  of  Putnam  county,  permitting  certain  first  cousins  of  a  tes- 
tatrix to  intervene  as  next  of  kin  in  a  proceeding  for  the  probate  of  a 
will. 

The  executors  nominated  in  the  will,  in  the  petition  by  which  the 
proceeding  was  commenced,  specified,  as  all  of  the  heirs  at  law  and 
next  of  kin,  a  grandnephew  and  four  great-grandnieces  of  the  testa- 
trix. The  petition  for  probate  contains  an  allegation  that  the  testatrix 
left  her  surviving  no  husband,  no  child  or  children,  no  adopted  child 
or  children,  no  issue  of  any  deceased  child  or  children,  no  issue  of 
any  deceased  adopted  child  or  children,  no  father  or  mother,  no  broth- 
ers or  sisters  of  the  half  or  the  whole  blood,  no  issue  of  any  deceased 
brother  or  sister,  no  uncle  or  aunt,  and  no  issue  of  any  deceased  uncle 
or  aunt  except  as  above  stated. 

The  surrc^te,  in  determining  the  motion  for  leave  to  intervene,  de- 
cided that  the  petitioners  for  intervention  were  children  of  deceased 
uncles  of  the  testatrix.  The  sole  question  to  be  determined  is  whether 
under  the  Decedent  Estate  Law  (chapter  18,  Laws  1909;  chapter  13 

•For  oUier  cues  see  same  topic  &  {  numbib  In  Dec.  A  Am.  Digs.  190T  to  date,  A  Rep'r  Indexes 
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of  the  Consolidated  Laws,  §  98)  the  persons  who  have  been  permitted 
to  intervene  arie  entitled,  as  next  of  kin  of  the  testatrix,  to  a  distribu- 
tive share  of  her  personal  property  not  lawfully  bequeathed.  The  an- 
swer must  be  found  in  the  Decedent  Estate  Law  as  it  was  written  on 
the  6th  day  of  August,  1913,  the  date  of  the  death  of  the  testatrix. 

In  Matter  of  Youngs,  73  Misa  Rep.  335,  132  N.  Y.  Supp.  689,  the 
learned  surrogate  traced,  with  an  accuracy  that  our  investi^fation  has 
confirmed,  the  history  of  the  statutes  relating  to  the  distribution  of 
personal  property  of  a  decedent.  We  quote  his  clear  and  succinct 
statement  of  the  result  of  his  labor : 

"It  Is,  of  course,  entirely  familiar  learning  that  the  English  statute  of  dis- 
trlbutloDfl  In  1774  became  by  express  re-enactment,  a  part  of  the  law  of  this 
state,  as  It  was  probably  before  such  re-enactment  It  was  only  revised  by 
the  revisers  of  the  Bevlsed  Statutes  of  1830,  without  substantial  chang&  Be- 
vlsers'  note  to  2  R.  S.  p.  98, 1 75. 

"Chapter  686  of  the  Laws  of  1893  next  transferred  without  material  change 
the  statute  of  distrlbnttons  as  contained  In  the  Revised  Statutes  (2  R.  S.  96, 
i  75)  to  section  2782  of  the  Code  of  Civil  Procedure.  If  we  disregard  a  tem- 
porary alteration  of  the  year  1898  (chapter  319),  soon  removed,  in  effect,  from 
the  statute  book  (Laws  of  1905,  c.  539),  the  statute  of  distributions,  as  re- 
enacted  in  the  Code  of  Civil  Procedure  by  chapter  686  of  the  Laws  of  1883, 
remained  substantially  as  displayed  in  the  Revised  Statutes,  at  least  until 
the  year  1903,  when  chapter  367  of  the  Laws  of  1903  varied  the  language  of 
Bubdlvldon  6  of  section  76,  2  R.  S.  96.  Chapter  539,  Laws  of  1905,  in  like 
manner  somewhat  varied  the  language  of  subdivision  11  of  section  75,  2  B. 
S.  97.  In  other  respects  the  statute  of  distributions,  as  first  enacted,  temp. 
Charles  II,  remains  in  substance  on  the  present  statute  book  of  this  state." 

Under  the  statute  of  distributions,  which  read  as  former  section 
2732  of  the  Code  of  Civil  Procedure,  as  amended  by  chapter  319  of  the 
Laws  of  1898,  the  Court  of  Appeals  (Matter  of  Davenport,  172  N.  Y. 
454,  65  N.  E.  275)  held  that,  where  there  were  no  others  entitled  to 
preference,  a  nephew,  niece,  and  two  uncles  and  two  aunts  were  next 
of  kin  in  equal  degree,  tiie  degree  being  the  third ;  that  the  personalty 
of  the  estate  should  be  divided  into  six  equal  parts  and  so  distributed ; 
that  first,  second,  and  third  cousins,  descendants  and  representatives  of 
deceased  uncles  and  aunts  of  the  intestate,  should  be  excluded;  and 
that  as  the  distributees  were  of  the  same  degree  of  kinship  it  was  un- 
necessary to  invoke  the  doctrine  of  representation. 

In  the  case  at  bar  the  petitioners  for  intervention  are  all  issue  of 
uncles ;  that  is,  they  are  cousins  and  in  the  fourth  degree  of  collateral 
consanguinity  to  the  testatrix,  as  also  is  the  grandnephew  mentioned 
in  the  petition  for  probate.  The  great-grandnieces  mentioned  in  the 
petition  for  probate  are  in  the  fifth  degree. 

Since  the  decision  in  Matter  of  Davenport,  ut  supra,  there  have  been 
two  changes  in  the  statute  regulating  the  distribution  of  personal  prop- 
erty of  intestates: 

(1)  The  statute  then  contained  the  provision: 

"Representation  shall  be  admitted  among  collaterals  In  tbe  same  manner 
as  allowed  by  law  in  reference  to  real  estate." 

This  provision  was  placed  in  the  statute  of  distributions  by  chapter 
319  of  the  Laws  of  1898.  Prior  to  the  enactment  of  this  last-mention- 
ed statute,  the  law  was : 
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"No  representation  shall  be  admitted  among  collaterals  after  brothers'  and 
sisters'  dilldren." 

This  latter  provision  was  restored,  substituting  the  word  "descend- 
ants" for  "children,"  and  the  former  abrogated,  by  chapter  539  of 
the  Laws  of  1905.  The  provision,  as  it  existed  before  the  amendment 
by  chapter  319  of  the  Laws  of  1898,  was  held  to  exclude,  from  partici- 
pation in  personal  estates  of  intestates,  children  of  first  cousins  in  fa- 
vor of  first  cousins,  and  that  the  brothers  and  sisters  referred  to  in 
the  statute  are  the  brothers  and  sisters  of  the  decedent.  Adee  et  al.  v. 
Campbell,  79  N.  Y.  52.  This  case  is  authority  for  the  proposition  that. 
as  the  statute  read  at  the  time  of  the  death  of  the  testatrix,  no  one  ex- 
cept brothers'  and  sisters'  descendants  could  take  under  the  statute  by 
representation. 

(2)  Chapter  367  of  the  Laws  of  1903  amended  section  59  of  the 
Decedent  Estate  Law  by  adding  the  words  contained  within  brackets ; 
so  that  the  statute  read  at  the  time  of  testatrix's  death : 

"5.  If  there  be  no  widow,  and  no  diildren,  and  no  representattves  of  a 
cblld,  the  whole  surplus  shall  be  distributed  to  the  next  of  kin.  In  equal  de- 
gree to  the  deceased,  and  their  legal  representatives;  [and  if  all  the  brothers 
and  sisters  of  the  Intestate  be  living,  the  whole  surplus  shall  be  distributed 
to  them ;  if  any  of  them  be  living  and  any  be  dead,  to  the  brothers  and 
sisters  living,  and  the  descendants  in  whatever  degree  of  those  dead ;  so  that 
to  each  living  brother  or  sister  shall  be  distributed  such  diare  as  would  have 
been  distributed  to  him  or  her  if  all  the  brothers  and  sisters  of  the  intestate 
who  shall  have  died  leaving  issue  had  been  living,  and  so  that  there  shall  be 
distributed  to  sudi  descendants  in  whatever  degree,  collectively,  the  share 
wbich  their  parent  would  have  received  if  living;  and  the  same  rule  shall 
prevail  as  to  all  direct  lineal  descendants  of  every  brother  and  sister  of  the 
Intestate  whenever  such  descendants  are  of  unequal  degrees."] 

The  added  words  are  substantially  the  words  used  in  section  87  of 
the  Decedent  Estate  Law  providing  for  the  descent  of  inheritance 
where  all  nearer  of  kin  in  degree  of  propinquity  to  the  intestate  have 
predeceased  him.  The  form  only  is  slightly  changed  by  the  adoption 
of  words  appropriate  to  the  legal  devolution  of  the  different  species 
of  property.  What  was  the  design  of  these  two  amendments?  We 
think  the  design  was  clearly  to  prefer  brothers  and  sisters  of  an  in- 
testate, and  all  the  direct  lineal  descendants  of  brothers  and  sisters  to 
the  remotest  degree,  as  distributees  over  all  other  kindred  not  in  closer 
blood  relationship  to  the  intestate,  and  thus  conform  the  distribution 
of  personalty  to  the  descent  of  realty.  No  other  purpose  is  apparent. 
The  other  provisions  of  the  statute  may  be  read  effectually  in  harmony 
with  this  purpose,  so  as  to  give  effect  to  all  its  provisions. 

We  are  unable  to  see  how  section  87  and  subdivision  5  of  section 
98  of  the  Decedent  Estate  Law,  expressed  in  substantially  the  same 
words,  are  to  be  construed  under  a  certain  state  of  facts,  the  one  as 
excluding  the  uncles  and  aunts  and  their  descendants  from  inherit- 
ance, and  the  other  as  including  them  among  distributees. 

The  petitioners  for  intervention  have  no  status  as  next  of  kin  of  the 
testatrix,  and  the  order  permitting  them  to  intervene  should  be  re- 
versed. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  for 
leave  to  intervene  denied,  with  costs.    All  concur. 
146N.Y.S.-^3 
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(161  App.  Dlv.  329) 

NEW  YORK  CENT.  &  H.  B.  B.  CO.  v.  ALBANY  STEAM  TRAP  CO.  et  al. 

(Supreme  Court,  Appellate  DlTlsion,  Third  Department.    March  18.  1014.) 

1.  Eminent  Domain  (f  66*) — ^Bailkoad  Bight  of  Wat — Necessitt — Discbk- 

TION   OF  COlfPANT. 

The  courts  will  not  attempt  to  control  the  reasonable  exerdae  of  a  rail- 
road company's  discretion  in  deciding  what  land  la  necessary  to  enable  It 
to  render  Its  services. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  f|  165- 
16T;   Dea  Dig.  {  66.*] 

2.  Eminent  Domain  (§  56*) — Sufficienct  of  Evidence — Necessitt. 

In  a  railroad's  proceeding  to  condemn  a  strip  adjoining  its  rl^t  of 
way,  evidence  held  sufficient  to  show  a  necessity  for  the  taking. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  H  147— 
160;  Dea  Dig.  §  66.»1 

3.  Eminent  Domain  (i  149*) — Sufitcienot  of  Evidence — ^AdequatS  Cokpbn- 

SATION. 

On  the  evidence  in  a  proceeding  to  condemn,  a  strip  about  36  feet  in 
width  and  190  feet  adjoining  a  railroad  right  of  way  was  taken,  including 
about  one-third  of  the  end  of  a  building  In  which  heavy  machinery  was  lo- 
cated.   Held,  that  an  award  of  $13,600  was  adequate. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  ||  327- 
831,  401;   Dea  Dig.  }  149.*] 

4.  Eminent  Domain  (|  133*) — Compensation — Pebsonai.  Pbofebtt. 

In  such  case,  the  heavy  machinery  located  in  part  of  the  building  taken, 
carried  on  defendant's  inventory  as  personal  property,  and  which  was 
held  in  place  by  screws  and  could  be  moved  without  Injury  to  the  realty, 
was  properly  valued  as  personal  property. 

[Ed.  Note.^For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {|  3S8- 
361% ;   Dec.  Dig.  {  133.*] 

Appeal  from  Special  Term,  Albany  County. 

Condemnation  proceeding  by  the  New  York  Central  &  Hudson 
River  Railroad  Company  against  the  Albany  Steam  Trap  Company 
and  others.  From  a  final  order  and  from  an  interlocutory  judgment 
confirming  the  report  of  the  referee,  etc.,  defendant  Albany  Steam 
Trap  Company  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Holmes  &  Bryan,  of  Troy,  for  appellant 

Visscher,  Whalen  &  Austin,  of  Albany,  for  respondent 

LYON,  J.  The  real  property  sought  to  be  condemned  is  situated 
along  the  west  side  of  the  respondent's  right  of  way  between  the 
Broadway  viaduct  and  Van  Woert  streets  in  the  city  of  Albany.  One 
parcel  belonged  to  the  Albany  Steam  Trap  Clompany,  and  the  other  to 
Jacob  W.  Bloom.  The  latter  evidently  accepted  the  award,  as  the 
Albany  Steam  Trap  Company  alone  appeals.  The  trial  of  the  issues 
had  before  a  referee  resulted  in  favor  of  the  respondent ;  the  referee 
deciding  that  the  respondent  had  established  a  necessity  for  the  ac- 
quisition for  the  respondent's  corporate  purposes  of  the  property 
sought  to  be  acquired,  and  that  it  should  have  judgment  against  both 

'For  other  cues  see  same  Loplc  fi  !  nuubeb  In  Deo>  &  Am.  Digs.  1907  to  date,  II  Rep'r  Index** 
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landowners,  entitling  it  to  take  and  hold  the  property  upon  making 
compensation  therefor.  An  interlocutory  judgment  was  thereupon 
granted, .  overruling  appellant's  exceptions,  confirming  the  report  of 
the  referee,  awarding  condemnation,  and  appointing  three  commis- 
sioners of  appraisal.  The  commissioners  awarded  the  appellant,  the 
Albany  Steam  Trap  Company,  $13,600.  The  objections  and  excep- 
tions filed  by  the  appellant  to  the  report  of  the  commissioners  were 
overruled  and  the  report  in  all  things  confirmed.  This  appeal  was 
thereupon  taken  from  the  final  order;  the  appellant  specifying  in  its 
notice  of  appeal  its  intention  to  bring  up  for  review  the  interlocutory 
judgment. 

Of  the  many  questions  raised  by  the  appellant,  the  only  ones  calling 
for  consideration  at  this  time  are  as  to  the  necessity  of  the  respondent 
acquiring  so  wide  a  strip  of  the  appellant's  property  and  the  adequacy 
of  the  award.  As  to  the  first  of  these  propositions  it  appears  that  the 
respondent  operates  a  railroad  system  extending  from  the  city  of  New 
York  to  the  city  of  Buffalo,  and  that  daily  about  60  passenger  and 
from  75  to  100  freight  train  movements  are  made  over  respondent's 
right  of  way  opposite  the  property  of  appellant,  and  that  the  width  of 
the  right  of  way  at  that  place  is  only  about  49  feet,  and  that  over  this 
space  are  laid  four  main  tracks,  two  for  through  passenger  and  two 
for  through  freight  traffic,  and  that  this  narrow  space  does  not  permit 
of  sufficient  clearance  being  had  between  the  tracks  for  the  safe  oper- 
ation of  trains.  The  distance  from  the  center  of  the  westerly  track 
to  the  center  of  the  track  next  east  (track  2)  is  11.2  feet;  from  the 
center  of  track  2  to  the  center  of  track  3  is  10.9  feet ;  and  from  the 
center  of  track  3  to  the  center  of  track  4  is  11  feet.  Respondent's  en- 
gineers testified  that  the  clearances  required  by  the  regular  standard, 
and  which  it  is  apparent  that  the  appellant  requires  for  the  safe  and 
proper  operation  of  its  railroad,  are  13  feet  between  the  centers  of 
tracks  1  and  2 ;  17  feet  between  the  centers  of  tracks  2  and  3  (which 
is  the  space  separating  the  passenger  and  freight  tracks),  and  13  feet 
between  the  centers  of  tracks  3  and  4.  One  of  respondent's  engineers 
testified  that  he  knew  of  no  other,  point  upon  respondent's  railroad 
where  the  clearance  was  so  small,  and  that  the  place  has  had  to  be 
carefully  watched  in  order  to  avoid  danger  to  the  men  operating  trains, 
and  that  owing  to  increased  dimensions  of  cars,  some  of  which  are 
10^2  feet  in  width,  it  has  frequently  been  necessary  to  make  special 
examinations  to  determine  whether  it  was  .safe  to  permit  cars  to  pass 
through  this  space,  and  by  reason  of  the  width  of  certain  cars  to  di- 
vert them  to  another  route. 

In  addition  to  the  requirement  for  safe  and  proper  clearances,  it  ap- 
pears that  as  the  tracks  leave  the  Broadway  viaduct,  which  is  about 
250  feet  southerly  from  appellant's  property,  they  curve  to  the  right 
for  about  225  feet,  then  run  upon  a  straight  line  about  300  feet,  and 
then  curve  to  the  left,  crossing  Van  Woert  and  North  Pearl  streets 
at  grade  and  near  the  intersection  of  said  streets.  These  curves  make 
the  operation  of  respondent's  road  more  expensive,  also  make  it  im- 
possible, because  of  the  buildings  erected  along  respondent's  right  of 
way,  to  see  up  and  down  the  tracks  a  sufficient  distance  for  the  safe 
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operation  of  trains.  The  westerly  rail  of  the  westerly  track  is  3  feet 
7  inches  at  appellant's  northerly  line  and  3  feet  9  inches  at  appellant's 
southerly  line,  from  appellant's  fence,  and  about  9  feet  8  inches  from 
the  northeasterly  corner  of  its  building.  Standing  at  the  northerly  end 
of  the  Broadway  viaduct  in  the  center  of  track  2,  a  clear  view  of  the 
tracks  north  of  North  Pearl  street  is  obstructed  by  the  appellant's  main 
building.  It  is  impossible  to  eliminate  these  curves  upon  the  present 
right  of  way,  and  in  order  to  do  so  and  to  obtain  the  standard  clear- 
ances it  will  be  necessary  to  move  all  the  tracks  westward,  the  west- 
erly track  being  moved  westerly  at  the  Van  Woert  street  crossing 
about  40  feet,  and  opposite  appellant's  property  from  17  to  20  feet, 
which  will  give  the  respondent  an  approximately  straight  track  for 
about  1,500  feet  north  of  the  Broadway  viaduct.  The  present  plans 
contemplate  taking  a  strip  of  appellant's  land  about  35  feet  wide  mea- 
sured at  right  angles  to  the  division  line  between  lands  of  the  appellant 
and  respondent. 

Respondent's  engineers  testify  that  proper  construction  of  the  track 
bed,  owing  to  the  great  weight  of  the  trains  which  pass  over  it,  requires 
the  placing  underneath  the  track  of  ballast  from  18  to  24  inches  in 
thickness,  the  shoulder  of  which  shall  be  9  feet  from  the  center  of  the 
track;  the  construction  of  a  ditch  at  least  3  feet  wide  outside  that,  to 
carry  surface  water  and  of  sufficient  depth  to  drain  the  subgrade ;  and 
sufficient  land  outside  the  ditch  to  provide  the  necessary  slope  to  the 
ditch,  taking  into  consideration  the  elevation  of  the  adjoining  lands. 
The  construction  which  would  appear  to  be  required,  owing  to  the  cel- 
lar underneath  the  portion  of  appellant's  building  sought  to  be  taken 
being  of  the  unusual  depth  of  12  feet,  would  be  the  building  of  a  re- 
taining wall  of  sufficient  height  and  thickness  to  retain  the  pressure  of 
the  earth  upon  the  railroad  side  of  the  wall.  This  construction  would 
also  require  the  appropriation  of  a  narrow  strip  of  land  outside  the 
wall  for  use  in  constructing  the  wall.  In  either  case  all  the  land  sought 
to  be  acquired  would  be  necessary  for  the  safe  and  proper  constmc- 
tion  and  operation  of  defendant's  railroad.  It  appears,  also,  that  plans 
have  been  prepared  by  the  city  of  Albany,  and  submitted  to  the  Pub- 
lic Service  Commission,  contemplating  the  raising  of  the  grade  of  re- 
spondent's railroad  north  of  the  Broadway  viaduct,  and  the  elimina- 
tion of  the  Van  Woert  street  crossing,  and  that  the  plans  of  respond- 
ent in  connection  with  the  acquisition  of  the  real  property  of  appellant 
have  been  made  in  conjunction  with  said  plans  for  the  elimination  of 
said  grade  crossings. 

[1,  2]  The  appellant  contends  that  the  condemnation  is  not  in  good 
faith  and  that  the  respondent  does  not  intend  to  make  the  improve- 
ments alleged.  This  claim  appears  to  be  wholly  unwarranted,  as  the 
necessity  for  the  improvement  is  urgent,  and  the  respondent  has  al- 
ready acquired  all  the  other  lands  needed  for  making  it.  The  appel- 
lant also  contends  that  the  referee  decided  the  question  as  to  the  quan- 
tity of  land  which  the  respondent  might  take  under  a  misapprehension 
of  the  law ;  the  appellant  claiming  that  the  referee's  finding  was  based 
upon  the  law  giving  tb  the  railroad  company  the  right  to  determine 
that  question  for  itself  and  that  such  determination  was  conclusive.    I 
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do  not  so  construe  the  finding  of  the  referee,  but  rather  that  he  held 
that  the  respondent  had  the  right  to  determine  what  betterments  were 
necessary  for  its  service,  and  that  the  court  could  not  supervise  and 
control  the  reasonable  and  lawful  exercise  of  that  discretion  in  adopt- 
ing plans  for  the  consummation  of  its  purpose.  The  conclusion  of  the 
referee  is  amply  supported  by  the  authorities : 

"To  a  large  extent  the  company  is  to  determine,  under  the  delegation  ot 
power  to  It  by  the  state,  the  extent  of  Its  wants,  and  to  fix  upon  the  location 
of  lands,  subject  to  the  qualification  that  the  purposes  for  which  the  land  Is 
to  be  taken  are  strictly  within  Its  charter.  Where  a  reasonable  necessity  Is 
shown,  a  reasonable  discretion  mnst  be  exercised,  and  the  courts  will  not 
interfere  to  control  that  discretion,  unless  It  will  result  In  great  injury  or  is 
Influenced  by  some  Improper  motive."  In  re  New  York  Cent.  &  H.  R.  R.  R. 
Co.  V.  M.  G.  L,.  Co.,  63  N.  X.  326,  331. 

"Where  the  necessity  exists,  and  a  reasonable  discretion  is  exercised,  the 
courts  will  not  Interfere."  Matter  of  New  York  Cent.  &  H.  R.  R.  R.  Co.,  77 
N.  Y.  248. 

"When  the  necessity  exists  and  a  reasonable  discretion  is  used,  the  courts 
will  not  Interfere,  even  If  the  exercise  of  the  power  to  take  lands  under  the 
statute  Is  attended  with  extreme  inconvenience  and  hardship  to  individuals." 
Matter  of  New  York,  L.  &  W.  R.  R.  Co.,  33  Hun,  148,  affirmed  98  N.  Y.  664; 
Syracuse,  Lake  Shore  &  Northern  R.  R.  Go.  v.  Carrier,  149  App.  Dlv.  411, 
416,  134  N.  Y.  Supp.  791. 

The  evidence  bears  out  the  decision  of  the  referee,  which  was  con- 
firmed by  the  court  upon  granting  the  order  appointing  commissioners 
of  appraisal,  to  the  effect  that  the  respondent  had  estabUshed  a  neces- 
sity for  the  acquisition  of  the  property  sought  to  be  acquired  from  the 
appellant  herein  for  the  respondent's  corporate  purposes. 

[3^  4]  As  to  the  adequacy  of  the  award  of  $13,600:  The  appellant's 
property  is  about  36V^  feet  wide  and  runs  from  respondent's  right  of 
way  to  North  Pearl  street,  a  distance  of  about  190  feet.  Situated 
nearly  at  the  easterly  end  of  the  lot  is  appellant's  main  building,  built 
of  brick,  36^^  feet  wide,  78^^  feet  long,  with  the  east  half  three 
stories  high  and  the  west  half  four  stories  high,  with  a  cellar  under  all. 
The  portion  sought  to  be  condemned  included  about  one-third  of  the 
easterly  end  of  this  building,  and  is  37  feet  long  on  the  southerly  line 
and  40.3  feet  on  the  northerly  line.  In  this  building  is  located  heavy 
machinery  used  by  the  appellant  in  its  business.  Westerly  of  this 
building  is  the  one-story  foundry,  and  westerly  of  that  and  fronting 
on  North  Pearl  street,  the  office  building.  The  property  was  pur- 
chased by  the  appellant  in  1906  for  $4,500.  The  appellant  expended  in 
repairing  the  office  and  main  building  and  in  erecting  the  foundry 
about  $8,400,  making  the  cost  of  the  property  to  appellant  about  $12,- 
900.  The  property  was  carried  by  appellant  upon  its  inventory  at  $13,- 
644.54,  or  less  than  $50  more  than  has  been  awarded  appellant  for 
the  piece  to  be  taken  by  respondent.  Upon  the  hearing  before  the 
commissioners  the  appellant  claimed  that  a  large  portion  of  its  ma- 
chinery was  so  affixed  to  the  building  as  to  be  a  part  of  th§  real  es- 
tate, and  that  the  commissioners  should  make  their  award  accordingly. 
It  appears  that  the  greater  portion  of  the  heavy  machinery  has  been 
owned  by  the  appellant  for  about  20  years,  and  has  been  twice  moved 
as  appellant  changed  its  business  location.  The  machinery  has  been 
carried  upon  appellant's  inventory  as  personal  property.    It  has  been 
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fastened  and  held  in  place  by  screws,  and  can  be  moved  without  in- 
jury to  the  real  estate.  It  was  properly  held  by  the  conunissioners  to 
be  personal  property. 

The  appellant  also  claims  that  the  finding  of  the  referee  that  the 
respondent  had  been  unable  to  agree  with  the  appellant  for  the  pur- 
chase of  the  strip  of  land,  although  it  had  made  efforts  so  to  do,  was 
not  warranted  by  the  evidence.  The  proof  was  that,  prior  to  the  pro- 
ceedings being  instituted,  respondent's  agent  had  several  conversations 
with  appellant's  president,  who  was  the  owner  of  a  majority  of  the 
stock,  regarding  the  purchase  of  the  strip  of  land,  exhibiting  a  map 
of  the  property  desired,  and  was  told  that  the  company  would  not 
consider  any  proposition  to  sell  a  part,  but  would  sell  the  whole  of  the 
premises  for  $35,000,  and  that  he  would  make  no  price  on  a  part 
Later  an  offer  to  purchase  was  served  upon  the  president  of  appel- 
lant, and  later  another  offer  was  left  at  the  office  of  appellant  with 
the  bookkeeper  in  charge,  to  which  no  response  was  made.  I  think 
the  finding  referred  to  was  warranted,  and  that  the  award  was  ample. 
There  are  no  exceptions  calling^r  a  reversal  of  the  order  appealed 
from. 

The  interlocutory  judgment  and  final  order  should  be  affirmed.  All 
concur. 


(161  .^pp.  Dlv.  404) 

LOGAN  v.  FIDELITT-PHENIX  FIRE  INS.  CO.  OF  NEW  YOEK. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  20,  1914.) 

1.  Corporations  (S  432*) — OmoEBs — Borbowino  Securitiss — Atjthobitt. 

Where  the  preBideut  of  an  Insurance  company,  without  authority  con- 
ferred by  the  board  of  directors,  borrowed  certain  corporate  stock  from 
plaintiff,  giving  therefor  a  receipt  reciting  that  the  stock  was  borrowed 
tor  the  account  of  the  insurance  company  to  be  returned  on  demand,  signed 
as  president  such  receipt  was  not  concluslre  as  to  whether  the  transac- 
tton  was  for  the  benefit  of  the  insurance  company  or  of  the  president  in- 
dividually. 

[Ed.  Note. — ^For  other  cases,  see  (Corporations,  Cent  Dig.  ||  1717,  1718. 
1724,  1726-1735,  1737,  1743,  1762;    Dec  Dig.  §  432.*] 

2.  CORPORATIOHB  ({   413*) — AOTB  OT  PRKSIUKNT — BORBOWIRO   SEOUBITIBS — ^AU- 

THORITY. 

A  by-law  of  an  insurance  company,  declaring  that  the  president  shall 
have  special  supervision  and  care  over  the  property  and  concerns  of  the 
company,  did  not  authorize  him  to  borrow  securities  to  conceal  Ma  own 
defalcation,  and  make  the  company  responsible  for  the  return  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations,  C!ent  Dig.  U  1647-1649; 
Dec.  Dig.  I  413.*] 

8.  CoBPORATioNS  (I  425*) — ^AuraoBiTT  or  Pbisidknt — Borbowiro  Securities 
— Estoppel. 

The  president  of  an  Insurance  company  had  no  implied  authority  to 

borrow  securities  from  a  director,  ostensibly  to  retire  certain  reinsurance 

rUks,  but  In  fact  to  cover  his  own  defalcations,  and,  having  done  so,  the 

corporation  was  not  estopped  to  deny  the  existence  of  any  such  author- 

.ity. 

[Ed.  Note. — For  other  cases,  see  CJorporatlons,  (3ent  Dig.  H  1697-1701, 
1705;  Dec.  Dig.  I  425.*] 

•For  other  caiai  le*  same  topic  &  {  ni;mbib  In  Dec.  A  Am.  Digs.  1M7  to  date,  A  Bep'r  Indexes 
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4.  CONTBACTB  ({{  131,  138*) — IIXIOAI.ITT — EnFOBCBIIBHT — ^LOAN  OT  SECUBITIES 
FOB  IlXKOAI.  PUBFOSE. 

Where  plaintiff,  a  director  of  an  Insurance  company  and  a  member  of 
the  committee  of  accotmts  whose  duty  it  was  to  examine  the  corporation's 
assets  and  securities  at  least  every  six  months,  loaned  certain  corporate 
stock  to  the  president,  on  his  representation  that  it  was  to  deceive  the 
Insprance  commissioner,  while  it  was  in  fact  to  conceal  his  own  defalca- 
tions consisting  of  a  sale  of  certain  bonds  belonging  to  the  corporation, 
whl(^  would  have  been  discovered  had  plaintiff  made  the  proper  examina- 
tion of  the  company's  assets  and  securities,  plaintiff  was  chargeable  with 
notice  of  such  defalcation,  and,  being  unable  to  prove  his  claim  against 
the  corporation  without  proving  his  illegal  agreement  with  the  president, 
was  not  entitled,  after  the  president's  death,  to  recover  against  the  cor- 
poration for  its  alleged  conversion  of  securities  by  reason  of  its  refusal  to 
return  the  same. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  ii  BM-Wt,  681- 
700;  Dec  Dig.  M  131, 138.»J 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  William  J.  Logan  against  the  Fidelity-Phenix  Fire  In- 
surance Company  of  New  York.  From  a  judgment  for  plaintiff  and 
from  an  order  denying  defendant's  motion  for  a  new  trial,  it  appeals. 
Reversed  and  remanded. 

Aigued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

I.  R.  Oeland,  of  Brooklyn,  for  appellant 

John  D.  Fearhake,  of  New  Canaan  0ames  M.  Gifford,  of  New 
York  City,  on  the  brief),  for  respondent. 

BURR,  J.  Plaintiff  alleges  that  on  October  27,  1909,  he  was  the 
owner  of  1,400  shares  of  stock  of  the  American  Sugar  Refining  Com- 
pany; that  at  that  time  he  loaned  it  to  the  Phenix  Insurance  Com- 
pany (to  whose  obligations  defendant  has  succeeded),  to  be  returned 
on  demand;  and  that  on  December  18,  1909,  he  demanded  the  return 
of  said  stock,  which  was  refused.  In  an  action  for  conversion  he  has 
recovered  a  verdict  for  $198,375,  the  value  of  said  stock.  From  a 
judgment  entered  thereon,  and  from  an  order  denying  a  motion  for 
a  new  trial,  this  appeal  is  taken. 

The  crucial  question  is:  To  whom  >*as  this  stock  loaned?  Was 
it  loaned  to  the  insurance  company  to  be  used  for  its  lawful  purposes, 
or  was  the  transaction  a  personal  one  between  plaintiff  and  one 
George  P.  Sheldon?  There  is  no  substantial  conflict  of  evidence.  The 
material  facts  are  as  follows : 

On  October  27,  1909,  Sheldon  was' president  of  the  Phenix  In- 
surance Company,  and*  had  been  for  20  years.  Plaintiff  was  one  of 
its  board  of  directors,  and  had  been  for  about  12  years,  and  was 
Sheldon's  intimate  friend.  Plaintiff  was  on  the  date  named,  and  for 
several  years  had  been,  a  member  of  the  accounts  committee,  of  the 
executive  committee,  and  of  the  finance  committee  of  said  board.  In 
January,  1908,  Sheldon  caused  to  be  entered  upon  the  books  of  the  in- 
surance company  a  list  of  stocks  and  bonds  which  he  claimed  to 
have  bought  on  its  account,  of  the  value  in  the  aggregate  of  $489,- 

*For  oUier  case*  ■«•  tame  topic  A I  numbbk  la  D«c.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Index** 


Digitized  by  VjOOQ  IC 


680  146  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

576.67.  These  were  thereafter  included  in  its  statement  of  assets. 
As  matter  of  fact,  no  such  purchase  had  been  made.  There  came  a 
time  when  Sheldon  must  produce  the  securities  or  his  fraud  would  be 
detected.  Accordingly,  in  January,  1909,  stocks  and  bonds  of  the 
character  and  value  indicated  by  the  entries  in  its  books  were  pur- 
chased, but  in  the  meantime  these  had  advanced  in  price  to«$622,- 
611.95,  so  that  to  purchase  the  same  required  an  additional  expendi- 
ture, plus  interest  on  the  adjustment,  of  nearly  $140,000.  This  amount 
Sheldon  must  in  some  way  make  good.  To  accomplish  this  he  di- 
rected the  brokerage  firm  of  Fiske  &  Robinson  to  sell  for  account  of 
the  company,  New  York  City  3^  per  cent,  bonds  of  the  par  value  of 
$200,000.  Such  sale  was  made,  and  the  company  given  credit  there- 
for in  the  sum  of  $180,000,  upon  a  statement  issued  by  said  firm  Febru- 
ary 28,  1909.  Although  these  bonds  were  taken  from  the  box  contain- 
ing the  coritpany's  securities,  the  sale  thereof  was  never  entered  upon 
its  books ;  but  they  were  still  included  in  the  list  of  its  assets. 

In  October,  1909,  the  representatives  of  the  insurance  department 
began  an  examination  of  the  affairs  of  the  company.  It  was  inevi- 
table that  before  the  completion  of  this  examination  the  loss  of  the 
New  York  City  bonds  would  be  detected,  and  it  was  again  necessary 
for  Sheldon  to  take  some  steps  to  conceal  his  fraudulent  conduct. 
The  account  between  Fiske  &  Robinson  and  the  company  as  it  ap- 
peared upon  their  books,  and  upon  said  statement  of  February  28, 
1909,  then  sent  to  the  company's  office,  showed  among  other  trans- 
actions the  sale  of  the  New  York  City  bonds  on  January  12,  1909. 
Crediting  the  company  with  the  proceeds  of  this  sale  at  $180,000, 
and  at  the  close  of  February  in  that  year  there  was  due  it  upon  this 
and  other  transactions  as  to  which  there  seems  to  be  no  question  the 
sum  of  $52,596.46.  This  balance  was  continued  without  change  ex- 
cept by  way  of  interest  adjustments  until  April  2,  1909,  when  the 
company  made  a  cash  deposit  with  said  firm  of  $75,000,  and  the  bal- 
ance thus  created  continued  without  change  until  September  30th  of 
that  year.  At  this  time  the  surplus  arising  from  the  sale  of  the  city 
bonds,  plus  the  cash  deposit  of  $75,000,  plus  interest  on  balances, 
amounted  to  $121,541.30.  No  change  was  made  in  said  account  until 
October  28,  1909.  Two  or  three  days  before  that  time,  Sheldon  seems 
to  have  realized  that  the  first  step  necessary  to  take  was  to  procure 
a  change  in  the  form  of  this  account.  To  make  it  correspond  with 
the  books  of  his  company,  it  should  have  only  shown  a  balance  equal 
to  the  sum  of  $75,000  deposited  April  2,  1909,  with  interest  from 
that  date,  and  it  should  not  have  shown  any  sale  of  New  City  bonds 
on  January  12,  1909.  Between  October  25th  and  October  28th  there 
were  two  or  three  interviews  between  Mr.  Sheldon  and  Mr.  Robinson 
of  that  firm  on  the  subject,  and  at  least  one  letter  was  written  by 
Sheldon.  In  substance,  Sheldon  proposed  to  Fiske  &  Robinson  to 
"remodel"  the  account  so  as  to  cancel  the  sale  of  New  York  City 
bonds,  to  return  the  bonds  to  the  company,  and  to  omit  the  credit  bal- 
ance resulting  from  such  sale.  Fiske  &  Robinson  agreed  to  thus  re- 
adjust the  account.  While  the  cancellation 'of  the  sale  of  said  bonds 
reduced  the  credit  balance  of  the  company  to  just  exactly  the  sum  of 
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$75,000  and  accrued  interest,  the  return  of  the  bonds  would  have 
made  a  debit  balance  arising  out  of  this  item  which,  with  interest, 
amounted  to  $138,542.23.  This  sum  Sheldon  undertook  to  pay,  and 
did  pay  as  hereinafter  set  forth,  and,  upon  receiving  the  "remodeled" 
statement,  he  sent  his  personal  check  for  that  sum,  dated  October 
28,  1909,  to  Fiske  &  Robinson,  and  said  firm  ddivered  to  the  secretary 
of  the  company  the  200  Dock  bonds.  In  reality,  Sheldon  bought  the 
bonds  back  and  restored  them  to  the  treasury  of  the  company.  The 
company  was  then  actually  in  possession  of  its  bonds,  as  its  own  books 
during  that  entire  period  falsely  stated  was  the  fact,  and  its  statement 
of  account  with  Fiske  &  Robinson  upon  its  face  might  not  be  criticised 
for  variance  from  its  books. 

How  did  Sheldon  obtain  the  money  necessary  to  make  this  large 
payment  of  $138,542.23?  On  October  26,  1909,  he  went  to  the  plain- 
tiff and,  after  telling  him  that  the  insurance  examiners  were  then  at 
work,  he  falsely  stated  to  him  in  substance  that  there  was  entered 
upon  the  books  of  the  company  a  large  item  for  reinsurance  of  the 
risks. of  another  company.    If  that  were  allowed  to  remain,  he  added: 

"I  am  afraid  that  our  surplus  migbt  get  down  so  we  will  have  to  drop 
ont  the  20  per  cent,  dividend;  but,  if  I  could  get  that  reinsurance  we  took 
on  out  of  the  way.  It  will  be  all  right." 

The  plan  was  to  place  this  reinsurance  with  some  other  company 
and  take  the  item  from  the  Phenix  books.  To  accomplish  this  it 
would  seem  to  be  necessary  to  pay  the  premium  of  such  reinsurance. 
If  this  were  done,  it  would,  of  course,  deplete  the  cash  in  the  treasury 
of  the  Phenix  Company  by  just  that  amount.  Whether  that  would 
be  su'fficient  to  so  reduce  the  surplus  that  a  dividend  of  20  per  cent, 
upon  the  stock,  which  for  some  time  previously  thereto  had  been  paid 
(see  Insurance  Law,  Consolidated  Laws,  c.  28  [Laws  of  1909,  c.  33, 
as  amended  Laws  of  1909,  c.  301]  §§  22  and  78),  would  be  no  longer 
permissible  under  the  law,  does  not  clearly  appear;  but  both  parties 
seemed  to  be  apprehensive  of  this.  If  the  arrangement  to  retire 
this  reinsurance  was  merely  a  temporary  one,  for  a  few  days  only, 
as  Sheldon  stated  it  would  be,  and  accomplished  by  cash  furnished 
elsewhere  than  from  the  insurance  company's  treasury,  and  if  this 
reinsurance  was  taken  back  as  soon  as  the  examiners  had  departed, 
the  loss,  if  any,  would  be  relatively  small.  Plaintiff  asked  Sheldon 
how  much  cash  he  would  require  for  this  purpose.  He  promised  to 
let  him  know  the  next  day.  The  next  day  Sheldon  told  him  that  he 
would  require  $145,000.  Plaintiff  told  him  that  he  did  not  have  that 
much  money,  but  he  added,  "I  can  give  you  some  securities,  and  you 
can  borrow  on  them."  Therefore,  on  October  27th,  he  gave  to  Shel- 
don 14  certificates,  of  100  shares  each,  of  the  stock  of  the  American 
Sugar  Refining  Company,  indorsed  for  transfer,  and  Sheldon  gave 
him  a  receipt  in  the  following  form: 

"New  York,  October  27,  1909. 
"Received  of  Mr.  Wm.  J.  Logan  fourteen  hundred  (1,400)  shares  of  Am. 
Sugar  Refining  Co.  com.  stock  for  acct  of  Phenix  Insurance  Co.,  to  be  re- 
turned upon  demand.  George  P.  Sheldon,  President." 
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Sheldon  took  this  stock,  went  to  the  office  of  Carter,  Wilder  &  Co., 
another  firm  of  brokers,  hypothecated  it  with  them,  and  obtained  their 
check  for  $145,000.  This  check  he  deposited  to  the  credit  of  his  per- 
sonal account  in  the  Liberty  National  Bank.  He  was  thus  enabled, 
upon  the  succeeding  day,  when  the  transactions  above  referred  to  with 
Fiske  &  Robinson  were  completed,  to  give  them  his  certified  person- 
al check  for  $138,542.23,  the  balance  due  to  them  on  the  "remodeling" 
of  the  account  with  the  insurance  company.  There  still  remained  about 
$8,000  to  Sheldon's  credit  with  the  Liberty  National  Bank  after  pay- 
ment of  this  check.  A  portion  of  this  was  drawn  by  him  in  his  life- 
time, and  none  of  it,  so  far  as  appears,  was  ever  received  by  defend- 
ant. Within  a  few  days  thereafter  Sheldon  was  seized  with  a  fatal 
illness,  and  on  December  25,  1909,  he  died.  The  stock  hypothecated 
with  Carter,  Wilder  &  Co.  was  subsequently  sold,  and  the  surplus 
above  the  amount  necessary  to  discharge  the  loan  was  paid  to  Shel- 
don's estate. 

[1]  The  fact  that  the  receipt  delivered  to  plaintiff  at  the  time  that 
the  stock  was  delivered  to  Sheldon  is  in  form  a  receipt  by  the  insurance 
company  is  not  conclusive  as  to  the  transaction.  Baker  v.  Union  Mut. 
Life  Ins.  Co.,  43  N.  Y.  283.  Even  if  the  corporate  seal  had  been  af- 
fixed thereto,  it  would  at  most  only  have  been  prima  facie  evidence 
that  it  was  affixed  by  proper  authority,  and  would  have  imposed  upon 
the  party  objecting  thereto  to  show  that  it  was  affixed  surreptitiously  or 
improperly.  Quackenboss  v.  Globe  &  R.  S.  Ins.  Co.,  177  N.  Y.  71, 
69  N.  E.  223.  No  authority  by  direct  action  of  the  board  of  directors 
of  the  insurance  company  to  Sheldon,  its  president,  to  borrow  either 
money  or  securities,  was  proved,  if  indeed  under  the  circumstances 
here  disclosed  such  action  would  have  been  sufficient  to  impose  obliga- 
tion upon  the  defendant. 

[2]  Respondent  seems  to  rely  for  express  authority  upon  a  by-law 
of  the  company  defining  the  duties  of  its  president,  which,  among  other 
things,  imposed  upon  him  the  duty  "to  have  a  special  supervision  and 
care  over  the  property  and  concerns  of  the  company."  It  would  cer- 
tainly be  a  strange  use  of  the  words  "supervision"  and  "care"  to  hold 
that  this  by-law  would  permit  the  president,  in  order  to  conceal  his 
own  defalcation,  to  borrow  either  money  or  securities  upon  the  credit 
of  the  company,  and  make  it  responsible  for  the  return  thereof. 

[3]  Neither  is  there  any  evidence  of  implied  authority  to  borrow, 
nor  is  the  defendant  estopped  from  denying,  under  the  circumstances 
here  disclosed,  the  existence  of  such  authority.  In  this  case  we  have  a 
director  dealing  with  his  own  corporation.  He  is  chargeable  with 
such  knowledge  as  to  its  affairs  as  he  actually  possessed,  or  which  in 
the  discharge  of  his  duties  he  should  have  had.  Ward  v.  City  Trust 
Co.,  192  N.  Y.  61,  84  N.  E.  585 ;  Syracuse  Savings  Bank  v.  Merrick, 
182  N.  Y.  387,  75  N.  E.  232. 

[4]  Plaintiff  admitted  that  he  knew  that  it  was  his  duty  as  a  direc- 
tor "to  look  after  the  assets  of  the  company."  The  duty  imposed  up- 
on him  by  the  by-laws  as  one  of  the  committee  of  accounts  was  "to 
audit  the  books  and  accounts  of  the  secretary,  and  examine  the  assets 
and  securities  of  the  company  at  least  once  in  every  six  months,  and 
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report  the  condition  thereof  to  the  boaird  of  directors."  If  that  duty 
had  been  faithfully  discharged  during  the  year  1908,  it  is  difficult  to  see 
how  it  could  have  escaped  attention  that  entered  upon  the  books  of 
the  company  was  a  long  list  of  bonds  and  stocks  purporting  to  be  its  . 
property,  which  an  examination  of  its  "assets  and  securities"  would 
disclose  had  nothing  corresponding  thereto  in  the  company's  strong- 
box. Although  it  was  the  duty  of  said  committee,  including  plaintiff, 
to  make  such  examination  of  assets  and  securities  on  the  Ist  of  Janu- 
ary and  July  in  each  year,  this  duty  was  entirely  neglected  in  July, 
1909.  If  it  had  been  faithfully  performed,  plaintiff  must  have  discov- 
ered that  the  $200,000  of  New  York  City  bonds,  which  was  enumerat- 
ed among  the  company's  assets,  was  not  in  fact  in  its  possession.  As 
it  was  the  duty  of  the  finance  committee,  of  which  he  was  also  a  mem- 
ber, "to  direct  the  sale  and  transfer  of  any  stocks  belonging  to  the  com- 
pany," he  was  chargeable  with  knowledge  that  the  sale  of  these  secu- 
rities had  never  been  authorized.  Accurately  speaking,  it  is  true  that 
these  were  not  "stocks,"  but  bonds.  But  inasmuch  as  the  finance  com- 
mittee was  "to  take  charge  of  the  funds  of  the  company,"  it  was  at 
least  within  the  spirit  of  this  by-law  to  impose  upon  this  committee  the 
duty  of  authorizing  the  sale  and  transfer  of  all  securities,  whether  tech- 
nically described  as  stocks  or  bonds.  It  is  conceded  that  the  statement 
of  Sheldon  that  there  was  upon  the  books  of  the  company  an  item  of 
"reinsurance,"  which  would  reduce  its  surplus,  was  false,  and  an  exam- 
ination of  the  books  would  have  instantly  disclosed  that.  If  plain- 
tiff, with  actual  knowledge  of  all  of  these  facts,  had  put  Sheldon  in 
possession  of  his  Sugar  Refining  Company's  stock,  it  is  difficult  to  see 
upon  what  theory  defendant  was  bound  to  return  the  same.  It  is  ap- 
parent that  they  were  not  borrowed  for  its  use.  His  means  of  knowl- 
edge and  his  duty  to  acquire  knowledge  place  him  in  the  same  position 
as  if  he  had  actual  knowledge.  Ward  v.  City  Trust  Co.,  supra  y,  Syra- 
cuse Savings  Bank  v.  Merrick,  supra. 

Unless  defendant  was  bound  to  return  him  his  stock  on  demand,  it 
cannot  be  held  liable  in  an  action  for  conversion,  for  only  out  of  such 
obligation  and  a  refusal  of  compliance  can  conversion  arise.  Chankal- 
ian  V.  Powers,  89  App.  Div.  395,  85  N.  Y.  Supp.  753.  In  addition, 
plaintiff  knew  that  in  September,  1909,  when  he  moved  the  adoption 
of  a  resolution  for  the  payment  to  the  stockholders  of  a  dividend  of 
5  per  cent<  on  the  capital  stock  of  defendant,  it  had  on  hand,  in  addi- 
tion to  stocks  and  bonds  amounting  to  several  millions  of  dollars,  cash 
in  excess  of  $800,000.  Under  such  circumstances  he  was  at  least  put 
upon  his  inquiry  as  to  why  he  should  be  called  upon  to  loan  to  the  com- 
pany his  securities  to  enable  it  to  raise  cash  thereon  to  dispose  of  its 
reinsurance  account,  instead  of  using  its  own  cash  and  securities  for 
that  purpose.  The  only  possible  explanation  is  the  one  offered,  that 
the  loan  was  to  carry  out  a  secret  agreement  between  Sheldon  and  him- 
self to  at  least  mislead  the  representatives  of  the  insurance  department 
in  the  examination  which  they  were  then  making.  If  the  cash  and  se- 
curities of  the  company  were  used  for  the  purpose  of  getting  rid  of 
this  item  of  reinsurance,  its  assets  would  by  just  so  much  be  reduced, 
and  consequently  its  surplus.    If  his  securities  were  to  be  used  for 
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that  purpose  upon  an  open  and  recognized  loan  thereof  by  him  to  the 
company,  the  books  of  the  company  must  show  a  liability  to  him  equal 
to  the  amount  of  the  loan,  and  again  by  just  so  much  would  its  liabil- 
ities be  increased  and  its  surplus  correspondingly  reduced.  Plaintiff 
did  not  at  that  time  disclose  the  fact  of  this  loan  to  any  of  his  fellow 
directors,  and  the  only  inference  to  be. drawn  from  the  transaction  is 
that  this  loan  was  not  to  be  entered  upon  the  books  of  the  company, 
and  to  that  extent  said  books  would  not  represent  the  true  state  of 
its  affairs,  and  to  the  same  extent  the  examiners  would  be  misled. 
This  was  not  only  against  good  morals,  but  in  express  violation  of  the 
duty  imposed  upon  him  as  one  of  the  directors  of  the  company. 

"A  director  •  •  •  of  any  cori)oration  •  •  •  who  •  •  •  makes 
or  concurs  In  making  any  false  entry,  or  concurs  in  omitting  to  make  any 
material  entry  in  its  books  or  accounts,  *  *  *  is  guilty  of  a  misde- 
meanor."   Penal  Law  (Consol.  Laws  1909,  c.  40)  |  665. 

"The  superintendent  of  insurance  shall,  a^  often  as  he  deems  it  expedient^ 
examine  into  the  affairs  of  any  insurance  conxtratlon  doing  busines  in  this 
state,  •  •  *  and  the  officers  and  agents  of  such  corporation  shall  facili- 
tate such  examination  and  aid  the  examiners  in  making  the  same  so  far  as 
it  is  in  their  power  to  do  so."    Insurance  Law,  supra,  i  39. 

The  purpose  of  such  examination  is  to  obtain  accurate  information 
as  to  the  affairs  of  the  company  in  the  interest  of  the  stockholders,  its 
policy  holders,  and  the  public  who  mig^t  deal  with  it.  Can  a  director 
be  said  to  facilitate  such  examination  and  to  aid  the  examiners,  who 
connives  at  the  omission  to  make  material  entries  in  the  books  of  said 
company  as  to  its  liabilities  for  the  sake  of  creating  a  fictitious  surplus? 

"AU  contracts  or  agreements  which  have  for  their  object  anything  which  is 
repugnant  to  Justice,  or  against  the  general  policy  of  the  common  law,  or  con- 
trary to  the  provisions  of  any  statute,  are  void."  Bell  v.  Lieggett,  7  N.  T. 
176 ;  Wheeler  v.  Russell,  17  Mass.  257,  on  page  281. 

While  it  is  true  that  an  agreement  will  be  enforced  even  if  it  is 
incidentally  connected  with  an  illegal  transaction,  provided  that  it  is 
supported  by  an  independent  consideration,  and  the  plaintiff  does  not 
need  the  aid  of  the  illegal  transaction  to  make  out  his  case  (Gray  v. 
Hook,  4  N.  Y,  449;.  Woodworth  v,  Bennett,  43  N.  Y.  273,  3  Am.  Rep. 
706;  Dennehy  v.  McNulta,  86  Fed.  825,  30  C.  C.  A.  422,  41  L.  R.  A. 
609;  Nation^  Distilling  Co.  v.  Cream  Citv  Importing  Co.,  86  Wis. 
352,  56  N.  W.  864,  39  Am.  St.  Rep.  902 ;  Minnesota  Lumber  Co.  v. 
Whitebreast  Coal  Co.,  56  111.  App.  248;  Washington  Irrigation  Co. 
V.  Krutz,  119  Fed.  279,  56  C.  C.  A.  1),  such  is  not  the  case  where  the 
party  does  require  aid  from  the  illegal  transaction  to  establish  his 
claim  (Gray  v.  Hook,  supra ;  Woodworth  v.  Bennett,  supra ;  Materne 
V.  Horwitz,  101  N.  Y.  469,  5  N.  E.  331). 

In  the  case  at  bar,  the  loaning  agreement  was  not  made  with  the 
express  purpose  of  enabling  defendant  to  repossess  itself  of  its  se- 
curities of  which  it  had  been  defrauded  by  Sheldon.  To  prove  his 
debt,  plaintiff  had  to  show  the  improper  transaction  out  of  which  the 
obligation  to  return  the  stock  grew.  It  seems  to  us  that,  even  if  the 
directors  of  the  company  had  expressly  authorized  the  making  of  the 
agreement  which  plaintiff  asserts  was  made,  defendant  could  not,  with- 
in the  authorities  above  cited,  be  held  thereon  in  conversion  for  a  |ail- 
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ure  to  return  said  stock.  The  respondent  contends  that,  because  the 
proceeds  of  plaintiff's  securities  were  in  fact  used  by  Sheldon  to  buy 
back  and  restore  to  defendant  property  which  he  had  purloined  from 
it,  defendant  thereby  became  responsible  for  his  agreement  to  return 
these  securities  on  demand.  The  conclusion  does  not  follow  from 
this  fact  alone.  The  case  of  Atlantic  Cotton  Mills  v.  Indian  Orchard 
Mills,  147  Mass.  268,  17  N.  E.  496,  9  Am.  St.  Rep.  698,  greatly  relied 
upon  by  respondent,  is  clearly  distinguishable  from  the  case  at  bar. 
In  that  case  one  Gray  was  the  treasurer  of  both  corporations.  He 
had  embezzled  money  from  the  plaintiff.  To  cover  this  deficiency,  he 
took  money  from  defendant's  treasury  and  paid  it  into  plaintiff's 
treasury,  and  it  was  held  that  plaintiff  could  not  retain  it.  But  the 
vital  distinction  is  that  in  that  case  plaintiff  came  into  possession  of 
the  money  "through  the  act  of  no  person  other  then  Gray  himself." 
In  that  case  defendant  did  not  voluntarily  part  with  its  funds  for  any 
purpose.  In  the  case  at  bar,  plaintiff  did.  Whether  his  securities  could 
be  reached  in  an  action  in  equity  to  trace  assets  to  which  all  those 
connected  with  the  transaction  should  be  parties,  we  need  not  now 
determine.  This  is  an  action  at  law,  and  aside  from  the  fact  that 
Sheldon  had  no  authority,  express  or  implied,  to  borrow  plaintiff's 
stock  for  the  purposes  of  the  company,  the  contract  of  borrowing  is  so 
connected  with  and  dependent  upon  an  illegal  transaction  that  the 
whole  of  it,  including  the  promise  to  return,  is  unenforceable. 

We  are  of  opinion  that  at  the  close  of  the  entire  case  the  complaint 
should  have  been  dismissed.  Within  the  authority  now  conferred  up- 
on us,  instead  of  ordering  a  new  trial,  wt  Hirect  that  the  judgment  and 
order  appealed  from  be  reversed,  and  the  complaint  dismissed,  with 
costs  of  die  action  and  of  this  appeal. 

JENKS,  P.  J.,  and  CARR  and  RICH,  JJ.,  concur.  THOMAS,  J., 
concurs  upon  the  ground  that  the  bonds  were  loaned  for  an  illegal 
purpose  in  which  tiie  plaintiff  knowingly  participated. 


EISEMANN  V.  HAZARD. 
(Supreme  Court,  Appellate  Division,  First  Department.     March  13,  1914.) 

L  ATTOBNET  AMD  CLISNT  ({  130*) — COKPENSATIOR — RiOBT  TO  COUPENSATION. 

Defendant  retained  plaintiff,  an  attorney,  to  protect  ber  Interests  in  a 
firm  which  was  financially  embarrassed.  Plaintiff,  who  was  also  attorney 
for  creditors  of. the  firm,  filed  an  Involuntary  petition  in  bankruptcy 
against  the  firm,  and  aa  representative  of  the  creditors  effected  an  ad- 
rantageoos  composition;  at  the  same  time  compelling  others  in  the  firm 
to  give  defendant  control  of  the  new  corporation  which  was  to  succeed 
the  firm  by  threatening  to  prevent  the  composition  if  they  did  not  accede 
to  his  demands.  Held,  that  plaintiff  cannot  recover  compensation  for  serv- 
ices rendered  under  such  circumstances,  for  an  attorney  may  not  represent, 
adverse  interests  or  undertake  to  discbarge  conflicting  duties. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  IS  292, 
293;    Dec.  Dig.  f  130.*] 
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2.  Attobnet  awd  Cusira  <i  130*) — CtoJiPENBATiOK — Right  to. 

The  fact  that  plaintiff  disclosed  to  his  associate  members  of  the  com- 
mittee of  creditors,  who  determined  on  the  composition,  that  he  was  rep- 
resenting defendant,  will  not  entitle,  him  to  compensation ;  the  disclosure 
not  being  to  all  of  the  creditors,  and  the  law  not  allowing  an  attorney  to 
act  in  any  capacity  inconsistent  with  his  office. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  H  292, 
293;  Dec.  Dig.  1 130.*] 

3.  Attobnet  awd  Client  (f  165*) — Defenses — Necessitt  of  PuiADiifO. 

It  is  unnecessary  for  one  sned  for  an  attorney's  fee  to  set  np  tlie  il- 
legality of  the  attorney's  action  tn  representing  conflicting  interests,  where 
the  facts  appear  from  the  testimony  given  in  support  of  the  attorney's 
case. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  iS  86&- 
367;   Dec.  Dig.  {  165.*] 

Appeal  from  Trial  Term,  New  York  County, 

Action  by  Frederick  F.  Eisemann  against  Florence  A.  Hazard. 
From  a  judgment  for  plaintiff  and  an  order  denying  her  motion  for 
new  trial,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

See,  also,  144  N.  Y.  Supp.  1114. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

James  A.  Gray,  of  New  York  City,  for  appellant 
Jerome  Eisner,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  The  plaintiff,  an  attorney  at  law,  brought  this 
action  to  recover  a  balance  alleged  to  be  due  him  for  legal  services. 
The  answer  was  a  general  denial.  The  defendant  is  the  widow  of 
one  Hazard,  who,  at  the  time  of  his  death,  was  a  partner  and  ap- 
parently the  holder  of  the  major  interest  in  the  firm  of  E.  C.  Hazard 
&  Co.  of  this  city,  to  which  interest,  defendant  has  apparently  suc- 
ceeded on  the  death  of  her  husband.  Some  time  in  August,  1907, 
the  defendant  retained  plaintiff  to  represent  her  interests  in  the  firm, 
which  had  become  embarrassed  and  4*ie  affairs  of  which  were  then  in 
a  precarious  state ;  the  creditors  numbering  about  500.  After  examin- 
ing with  some  particularity  into  its  affairs,  plaintiff  advised  that  he 
should  be  permitted  to  put  the  firm  into  bankruptcy  with  a  view  to 
effecting  a  settlement  with  its  creditors  on  a  basis  which  would  save 
sufficient  of  its  assets  to  permit  the  business  to  be  continued,  and 
with  the  understanding  that,  incidentally,  in  the  course  of  the  pro- 
ceedings, plaintiff  would  endeavor  to  compel  the  active  partners  in  the 
firm  to  relinquish  to  defendant  sufficient  of  their  interest  in  the  busi- 
ness to  restore  to  defendant  shares  or  interests  which  she  claimed 
these  partners  had  unjustly  obtained  from  her  after  the  death  of  her 
husband.  Having  secured  the  consent  of  firm  creditors  to  the  neces- 
sary number  and  amount,  all  or  a  majority  of  whom  were  clients  of 
the  plaintiff,  an  involuntary  petition  in  bankruptcy  was  filed  against 
the  firm  and  a  receiver  of  its  property  was  appointed.  Shortly  there- 
after, the  plaintiff  caused  a  meeting  of  creditors  to  be  called  for  the 
purpose  of  securing  a  composition,  at  which  meeting,  at  plaintiff's 
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suggestion,  a  cotnmittee  of  creditors  was  appointed  to  investigate  and 
advise  the  general  body  of  creditors  with  respect  to  the  proposed  com- 
position, to  which  committee  plaintiff  was  added  as  a  member.  At  its 
first  meeting  plaintiff  informed  this  committee  that  he  was  the  at- 
torney for  this  defendant  Mrs.  Hazard,  and  at  the  same  time  he  ex- 
plained the  reasons  for  and  urged  upon  the  committee  the  desira- 
bility of  a  composition  which  "would  be  sufficiently  small"  to  leave 
the  firm  adequate  capital  with  which  to  continue  business.  Oppo- 
sition to  this  plan  was  at  once  developed;  several  of  the  committee 
being  in  favor  of  closing  the  business  out  in  the  regular  course  of 
banluniptcy.  There  were  a  number  of  conferences  among  the  credi- 
tors at  which  plaintiff  represented,  "for  the  purpose  of  the  argument," 
William  Lanahan  &  Son,  regular  clients  of  plaintiff,  large  creditors 
of  the  bankrupt  firm,  one  of  the  petitioning  creditors,  and  the  consent 
of  whom  to  the  proposed  composition  was  important.  This  consent 
plaintiff  informed  the  committee  would  be  given  to  a  composition  on 
the  basis  of  60  cents,  of  which  10  cents  should  be  paid  in  cash  and 
a  like  amount  every  two  months  thereafter,  the  same  to  be  represented 
by  five  notes  of  a  new  corporation  (o  be  formed  to  take  over  the 
business.  The  consent  of  a  substantial  number  of  creditors  having 
been  secured  to  this  composition,  plaintiff  prepared  for  the  committee 
a  written  report  recommending  the  same,  which  they  signed,  and  plain- 
tiff proceeded  to  secure  the  necessary  consents  of  other  creditors.  To 
this  end,  plaintiff  at  one  time  called  a  meeting  which  was  attended 
by  many  of  the  creditors,  and  to  these  he  submitted  the  committee's 
report  and  strongly  recommended  its  acceptance,  and  ultimately  he 
succeeded  in  obtaining  the  consent  of  a  sufficient  number  of  creditors 
in  value  and  in  amount  to  make  the  composition  effective.  The  plain- 
tiff secured  the  consent  of  the  partners  of  the  bankrupt  firm  to  a  re- 
adjustment of  interests  so  as  to  give  the  defendant  control  of  the  new 
corporation  by  threats  that,  unless  they  consented  to  such  readjust- 
ment, he  would  advise  the  committee  not  to  accept  the  composition, 
thus  defeating  the  proposed  reorganization.  Having  secured  powers 
of  attorney  or  similar  authority  from  sufficient  of  the  creditors,  a 
creditors'  meeting  was  held  in  the  bankruptcy  proceedings,  at  which 
meeting  plaintiff  elected  himself  trustee  and  as  such,  under  orders  of 
court,  operated  the  business  until  the  reorganization  was  completed 
and  the  business  turned  over  to  the  new  company.  ' 

In  January,  1908,  the  plaintiff  first  took  up  with  the  defendant  the 
matter  of  his  compensation,  and  he  then  asked  her  how  much  of  his 
bill  she  wished  him  "to  charge  against  the  partnership  and  [how 
much]  against  the  bankruptcy  proceedings,"  to  which  defendant  an- 
swered :  "Well,  how  much  can  I  charge  ?  How  much  are  you  going 
to  charge  me  first  ?"  To  this  plaintiff  responded  that  he  would  charge 
$10,000  for  all  his  services  and  would,  if  defendant  wished,  put  the 
entire  charge  upon  the  bankrupt  estate.  It  was  finally  arranged  that 
plaintiff  should  receive  from  the  estate  of  the  bankrupts  $3,000  for 
his  services  as  trustee,  and  $500  for  his  services  as  attorney  for  the 
petitioning,  creditors,  for  which  two  amounts  he  agreed  to  give  de- 
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fendant  credit  on  account  of  his  proposed  fee  of  $10,000  which  she 
was  to  pay  to  him.  Plaintiff  subsequently  induced  the  other  partners 
of  the  bankrupt  firm  to  consent  that  he  should  receive  the  foregoing 
$3,500  from  the  bankrupt  estate,  because,  "of  course,  there  was  no 
way  for  them  [to  object] ;  Mrs.  Hazard  having  control." 

[1,  2]  All  of  the  foregoing  appeared  from  the  plaintifT[s  own  tes- 
timony. It  is  unnecessary  to  comment  on  the  ethics  of  plaintiff's  con- 
duct as  thus  disclosed,  further  than  to  say  that  it  plainly  appeared  that 
plaintiff  undertook  to  represent  conflicting  interests  and  that,  while 
acting  as  attorney  for  this  defendant,  he  used  the  opportunities  af- 
forded as  a  member  of  the  committee  of  creditors,  aided  by  his  ap- 
parent ability  to  control  or  favorably  influence  important  creditors, 
who  were  among  his  general  clients  and  who  apparently  served  as 
decoys,  to  bring  about  a  composition  and  settlfement  favorable  to  this 
defendant,  his  particular  client,  which  settlement  was  the  chief  end 
and  purpose  of  his  retainer.  The  law  will  not  assist  him  in  recovering 
compensation  for  services  rendered  under  such  circumstances.  It  is 
an  elementary  proposition,  founded  on  one  of  the  oldest  and  soundest 
maxims  of  good  morals,  that  an  attorney  may  not  represent  adverse 
interests  or  undertake  to  discharge  conflicting  duties,  and  that,  if  he 
does  so,  he  cannot  receive  compensation  from  either  party.  The 
rule  is  designed  not  only  to  prevent  dishonest  practitioners  from 
fraudulent  conduct,  "but  as  well  to  preclude  the  honest  practitioner 
from  putting  himself  in  a  position  where  he  may  be  required  to 
choose  between  conflicting  duties,  or  be  led  to  an  attempt  to  reconcile 
conflicting  interests  rather  than  to  enforce  to  their  full  extent  the 
rights  of  the  interest  which  he  should  alone  represent."  Strong  v. 
International  B.  L.  &  I.  Union,  82  111.  App.  426.  It  is  of  no  impor- 
tance that  the  plaintiff  informed  his  associate  members  of  the  com- 
mittee of  creditors  that  he  represented  this  defendant.  There  is 
nothing  to  show  that  any  such  disclosure  was  made  to  any  of  the 
numerous  creditors  other  than  those  who  were  members  of  the  com- 
mittee. But  even  if  such  disclosure  had  been  made,  the  situation 
would  not  be  changed,  because  the  matter  is  not  one  wholly  within 
the  control  of  the  parties.  For  reasons  of  public  policy,  the  courts 
will  not  allow  an  attorney  to  act  in  any  capacity  or  assume  any 
duty  inconsistent  with  his  office  of  attorney.  Anonymous,  7  Mod.  47 ; 
Herrick  v.  Catley,  1  Daly,  512 ;  White  v.  Haffaker,  27  111.  349 ;  Spinks 
V.  Davis,  32  Miss.  152. 

[3]  It  is  true  that  the  original  retainer  under  which  plaintiff  was 
employed  did  not  necessarily  involve  services  of  an  'illegal  nature ; 
but,  to  accomplish  the  purposes  of  his  retainer  and  to  secure  a  reor- 
ganization of  the  business  and  the  control  thereof  by  defendant, 
the  plaintiff  voluntarily  assumed  a  position  and  rendered  services 
materially  affecting  the  success  of  the  task  he  had  undertaken  and  of 
a  character  which  the  court  will  not  recognize  as  the  basis  of  com- 
pensation. It  was  not  necessary  for  the  defendant  to  plead  this  de- 
fense, because  the  facts  appeared  from  testimony  given  in  support  of 
plaintiff's  case.    Milbank  v.  Jones,  127  N.  Y.  370,  28  N.  E.  31,  24  Am. 


Digitized  by  VjOOQ  IC 


Sup.  Ct)  OBTH  y.  ANDEB80N  689 

« 

St.  Rep.  454;  Drake  v.  Lauer,  93  App.  Div.  86,  86  N.  Y.  Supp.  986, 
affirmed  182  N.  Y.  533,  75  N.  E.  1129. 

The  judgment  should.be  reversed,  and  the  complaint  dismissed,  with 
costs.    All  concur. 


ORTH  y.  ANDERSON  et  aL 
(Snpreme  Oourt,  Appellate  Division,  Third  Department.    March  13,  1914.) 

1.  MoKiOAOES  (f  417*) — Persons  Entitled  to  Fobeclose. 

If  defendant  was  really  the  debtor  and  plaintiff  merely  signed  for  de- 
fendant's accommodation,  the  fact  that  plalntUt's  name  appeared  upon  a 
renewal  note  as  maker  with  defendant's  name  as  Indorser  would  not  af- 
fect their  actual  relations  to  each  other,  nor  put  plaintiff  In  a  situation, 
as  the  payer  of  the  renewed  note,  which  defendant's  wife  had  made  and 
secured  by  mortgage  on  her  property  for  defendant's  accommodation,  and 
which  plaintiff  had  indorsed  for  the  same  reason,  to  foreclose  the  mortgage 
against  the  wife. 

[Ed.  Note. — For  other  cases;  see  Mortgages,  Cent  Dig.  S|  122T-1236; 
Dec.  Dig.  I  417.*] 

2.  Pbihcipal  and  Stjbett  (J  112*) — Release  of  Surety — Payment. 

A  note  executed  by  defendant  and  plaintiff,- and  signed  by  defendant's 
wife  for  his  accommodation,  became  due  on  August  3,  and  went  to  pro- 
test, and  on  August  4th  a  new  note  for  the  same  amount  was  signed  by 
plaintiff  and  Indorsed  by  defendant,  which  plaintiff  tiiereafter  placed  to 
his  own  credit  In  a  bank,  and  gave  the  bank  bis  check  for  the  amount  of 
the  original  note,  paying  interest  with  money  furnished  by  defendant,  and 
the  bank  marked  the  original  note  "paid"  and  delivered  it  to  plaintiff. 
Eeld,  that  the  acceptance  by  plaintiff  of  the  new  note  extinguished  the 
wife's  obligation  as  surety  on  the  original  note. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Snrety,  Cent  Dig.  H  226- 
234;  Dec.  Dig.  f  112.*] 

8.  Bills  and  Notes  (|  430*) — Payment — Payment  by  Note. 

The  substitution  of  a  note  signed  by  a  third  person  in  place  of  a  prior 
note  constitutes  a  payment  of  the  prior  note,  if  that  was  the  intention  of 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  H  1251- 
1256;   Dec.  Dig.  {  430.*] 

4.  Principal  and  Surety  (|  104*)  —  Dischabok  of  Subett  —  Extension  of 

Time  op  Payment. 

An  extension  of  the  time  of  payment  to  the  debtor  discharges  a  known 
surety  on  a  note,  who  did  not  consent  to  such  extension. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  §{  186- 
100, 193-195,  197-190,  200;   Dec.  Dig.  §  104.*] 

5.  MoBTOAOES  (§  86*) — Validity — Duress — Evidence. 

Evidence  held  to  show  that  the  note  and  mortgage  involved  which  were 
signed  by  a  married  woman  were  executed  by  her  through  duress. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  ${  1350,  1355, 
1364;  Dec.  Dig.  $  86.*] 

Smith,  P.  3;  and  Lyon,  J.,  dissenting. 

Appeal  from  Special  Term,  Sullivan  County. 

Action  by  Philip  Orth  against  Frank  S.  Anderson  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  complaint 
dismissed. 

•For  other  cases  see  same  topic  A  S  nuubbb  in  Dec.  £  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Arghed  before  SMITH,  P.  T.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

John  D.  Lyons,  of  Monticello,  for  appellants. 
James  H.  Curtis,  of  CalHcon,  for  respondent ' 

JOHN  M.  KELLOGG,  J.  If  we  assume  that  Mrs.  Anderson  ex- 
ecuted the  note  and  mortgage  without  duress,  the  plaintiff's  testimony, 
the  uncontradicted  evidence,  and  the  reasonable  inferences  therefrom 
put  him  out  of  court. 

The  defendant  Frank  S.  Anderson  is  a  lawyer,  and  was  a  director  in 
the  Callicoon  National  Bank.  The  plaintiff  was  his  life-long  friend 
and  his  client.  Anderson  had  conveyed  his  house  and  lot  to  his  wife 
and  infant -son,  by  a  deed  which  for  some  time  was  not  recorded.  It 
was,  however,  recorded  some  time  after  May  3  and  before  August  6, 
1910.  He  and  his  wife  had  domestic  troubles,  and  he  left  her  before 
the  note  in  question  became  due.  He  had  arranged  with  the  plaintiff  ■ 
for  the  indorsement  of  his  note  at  the  Tjank.  His  wife  signed  the  note 
and  mortgage  in  question  for  her  husband's  accommodation  solely,  un- 
der the  agreement  that  he  was  to  indorse  it  and  pay  it  when  due,  with- 
out renewal.  The  note  was  dated  May  3,  1910,  and  payable  to  the 
plaintiff's  order,  for  $2,500,  three  months  from  date,  with  interest. 
Anderson  took  it  to  the  plaintiff,  who  indorsed  it  at  his  request  and 
solely  for  his  accommodation.  The  plaintiff  says  he  gave  directions  that 
the  mortgage  should  be  recorded.  It  was  recorded  and  remained  in 
Anderson's  possession.  He  told  the  plaintiff  when  the  note  was  in- 
dorsed that  he  could  not  indorse  it  for  the  reason  that  he  owed  the 
bank  $2,500,  which  was  the  limit  of  his  liability  under  the  law.  He 
took  the  note  to  the  bank.  The  cashier  suggested  that  he  indorse  it, 
but  he  did  not,  and  it  was  passed  to  his  credit  some  time  during  the 
day  of  May  3d.  It  became  due  August  3d,  when  he  had  to  his  credit 
in  the  bank  $2,477.12.  The  note  went  to  protest  Nothing  was  said 
to  the  wife  about  it.  The  plaintiff  knew  that  she  was  to  receive  none 
of  the  money  from  the  note ;  that  the  debt  was  the  debt  of  the  husband ; 
that  the  wife  had  made  the  note  solely  for  his  acconmiodation ;  and 
that  as  between  the  husband  and  wife  he  was  in  fact  the  principal 
debtor,  she  the  surety.  A  new  note  was  prepared  and  dated  August 
4th  for  the  same  amount,  which  was  signed  by  the  plaintiff  and  in- 
dorsed by  Anderson.  T.he  plaintiff  took  it  to  the  bank  August  6th,  had 
it  placed  to  his  credit,  gave  the  bank  his  check  for  $2,500,  the  face  of 
the  original  note,  and  paid  the  interest  with  money  furnished  by  An- 
derson. The  bank  marked  her  note  paid  and  delivered  it  to  the  plain- 
tiff. Upon  the  same  day  the  summons  and  complaint  in  foreclosure 
were  served  upon  the  wife  and  the  infant  son.  The  summons  and 
complaint,  the  papers  in  foreclosure,  together  with  the  affidavits  for  a 
receiver,  were  prepared  in  Anderson's  office,  and  he  admitted  personal 
service.  When  the  note  upon  which  Anderson  was  indorser  became 
due,  November  4th,  it  was  renewed  in  like  manner ;  the  plaintiff  re- 
ceiving credit  for  the  new  note,  giving  his  check,  and  receiving  the  old 
note.  The  note  was  renewed  from  time  to  time.  The  last  renewal  be- 
came due  November  8,  1911,  before  which  time  Anderson  had  left  for 
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parts  unknown.  He  was  evidently  a  man  of  means,  and  had  at  different 
occasions  during  the  time  in  question  quite  large  sums  on  deposit 'in 
the  bank.  The  transaction  at  the  bank  August  6th,  when  the  husband's 
name  was  substituted  on  the  note  and  the  wife's  name  left  off,  is  prop- 
erly characterized  by  the  plaintiff  when  he  swears  "after  this  note  was 
due  he  (Anderson)  went  on  a  note  in  this  same  bank  and  created  a 
new  obligation  to  take  up  this  note." 

[1,2]  The  fact  that  plaintiff  drew  his  check  for  the  wife's  note  is 
entirely  unimportant.  The  renewal  of  the  husband's  note  was  made 
in  the  same  maimer^  and  it  is  conceded  that  it  was  a  mere  renewal  and 
not  a  payment.  It  is  common  experience  that  in  making  renewals  a 
bank  gives  credit  for  the  new  note,  delivering  the  old  one  upon  receipt 
of  a  check,  and  at  times  no  check  is  given.  It  is  a  mere  matter  of 
bookkeeping  and  convenience  which  method  is  adopted ;  the  effect  of 
the  transaction  is  the  same.  The  fact  that  upon  the  note  the  plaintiff 
appears  as  a  maker  and  Anderson  as  an  indorser  does  not  affect  their 
actual  relations  to  each  other.  It  is  evident  that  Anderson  did  not  in- 
dorse the  note  for  the  plaintiff's  accommodation,  but  beckuse  he  was 
the  actual  debtor,  the  party  who  had  the  money,  the  party  for  whose  ac- 
commodation the  plaintiff  had  indorsed  the  first  note.  Both  maker  and 
indorser  had  in  mind  that  Anderson  was  making  the  renewal,  as  he 
paid  the  interest.  The  relations  of  the  parties,  therefore,  were  that 
Anderson  was  the  principal  debtor,  the  plaintiff  his  surety  for  his  ac- 
commodation solely,  while  the  wife  had  no  knowledge  whatever  of  the 
transaction.  Her  note  was  extinguished  by  the  acceptance  of  the  new 
note ;  her  principal  and  his  surety  had  relieved  her  from  further  obli- 
gation. At  the  time  he  indorsed  Mrs.  Anderson's  note,  the  plaintiff  . 
claims  he  did  not  know  of  the  unrecorded  deed.  The  complaint  shows 
that  at  the  time  her  note  was  taken  from  the  bank  and  the  new  note 
substituted  he  had  knowledge  of  that  deed.  With  such  knowledge,  he 
and  Anderson  replaced  her  note  in  the  bank  with  their  obligation,  pay- 
able in  three  months  time,  and  from  time  to  time  made  renewals  there- 
of. The  plaintiff  well  understood  that  Anderson  was  the  party  liable 
for  the  payment  of  the  renewal  notes.  Referring  to  the  last  renewal, 
he  was  asked :  "Q.  Why  didn't  you  take  steps  to  compel  Frank  An- 
derson to  pay  that  note?"  He  answered:  'That  note  was  not  due  at 
that  time ;  it  did  become  due  shortly  after." 

We  have  seen  that  the  bank  indorsed  the  wife's  note  as  paid.  The 
cashier  and»the  plaintiff  swear  it  was  paid.  It  was  evidently  deemed 
important  by  Anderson  and  the  plaintiff  that  the  wife's  note  should  be 
paid  in  order  to  lay  the  foundation  of  this  action  to  foreclose  the  mort-. 
gage.  There  can  be  no  question  therefore  but  that  it  was  contemplated 
by  the  bank  and  by  both  parties  to  the  new  note  that  the  old  note  was 
paid  by  substitution  of  the  new  one. 

[3]  It  is  familiar  law  that  where  a  note,  with  a  third  person  upon  it, 
takes  the  place  of  a  former  note,  it  will  be  considered  a  payment  if  the 
transaction  indicates  that  such  was  the  intent  of  the  parties.  It  is  clear 
that  the  plaintiff  and  Anderson  were  acting  in  concert  to  take  from  the 
wife  and  infant  son  their  home  in  payment  of  the  husband's  debts.  In 
carrying  out  the  conspiracy  it  was  overdone,  and  resulted  in  substi- 
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tuting  for  the  wife's  note  a  note  of  the  principal  debtor  intended  to  act 
as"  payment,  and  which  actually  extinguished  the  obligation  of  the  wife. 
The  note,  however,  was  not  paid  by  the  plaintiffs  check,  or  by  the 
plaintiff,  but  was  in  fact  paid,  so  far  as  Mrs.  Anderson  is  coricemed, 
by  the  note  which  the  original  debtor  caused  to  be  substituted  in  place 
of  it.  Anderson  agreed  with  his  wife  to  pay  the  note  when  due.  In 
substituting  the  new  note  for  the  old,  it  may  be  that  Anderson  and  the 
plaintiff  had  an  ulterior  purpose ;  but  in  considering  an  act  done  by 
them  we  are  not  bound  to  give  them  the  benefit  of  their  fraudulent  in- 
tentions, but  may  construe  their  acts  according  to  their  obligations, 
giving  the  transaction  the  effect  which  it  naturally  would  have  if  hon- 
estly undertaken.  The  transaction  therefore  should  be  considered  not 
as  a  payment  by  the  plaintiff  on  account  of  his  indorsement  of  the 
wife's  note,  but  as  the  substitution  by  Anderson  and  plaintiff  of  their 
note,  thus  extinguishing  the  liability  of  the  wife.  He  understood  the 
mortgage  was  upon  the  husband's  property.  His  understanding  there- 
fore was  that  he  and  the  wife  were  sureties  for  the  husband,  and  they 
were  secured  by  a  mortgage  of  the  husband's  property.  If  this  un- 
derstanding was  right  and  the  wife  had  been  compelled  to  pay  the  note, 
she  could  have  been  subrogated  to  the  plaintiff's  rights  in  the  mort- 
gage. If  the  transaction  at  the  bank  August  3d  did  not  discharge  the 
wife  and  her  property,  then  the  extension  of  the  time  of  payment  of 
the  obligation  freed  her  and  the  property.  The  real  loan  which  the 
bank  made  to  the  husband  on  the  note  of  May  3,  1910,  was  never  paid 
to  the  bank  until  after  November  8,  1911.  During  that  time  it  held 
different  notes  extending  the  loan. 

[4]  Where  it  is  known  that  a  party  to  a  paper  is  not  the  real  debtor 
but  is  surety  for  another,  an  extension  of  time  of  payment  to  the  real 
debtor  discharges  the  surety  who  did  not  consent  thereto.  Bank  of 
Albion  V.  Burns,  46  N.  Y.  170;  National  Park  Bank  v.  Koehler,  204 
N.  Y.  174,  97  N.  E.  468. 

In  Dibble  V.  Richardson,  171  N.  Y.  131,  63  N.  E.  829,  the  defendant 
had  borrowed  from  his  wife's  mother  certain  securities,  and  with  her 
consent  pledged  them  to  his  bank.  The  bank  requiring  payment  of 
the  loan,  the  mother-in-law  furnished  him  the  money  to  liquidate  it, 
receiving  therefor  the  bond  of  his  wife,  secured  by  a  mortgage  upon 
her  real  estate.  He  joined  in  the  mortgage  but  not  in  the  bond.  The 
mother's  will  provided  that  any  indebtedness  from  her  son-in-law 
should  be  treated  as  a  legacy  to  him.  The  executor  of  +iis  deceased 
wife  defended  an  action  to  foreclose  the  mortgage,  claiming  that  the 
bond  was  forgiven  by  the  provision  in  the  will.  The  court  held  that 
in  a  way  the  son-in-law,  by  requesting  the  loan  of  the  securities,  be- 
came indebted  to  the  testatrix,  and  that  the  wife  was  a  surety  only, 
and  that  therefore  the  will  terminated  her  liability  upon  the  bond,  as 
the  discharge  of  the  principal  carried  with  it  a  discharge  of  the 
surety.  That  case  is  quite  similar  to  the  case  at  bar.  Here  the  wife 
gave  the  note  and  mortgage  as  an  accommodation  to  the  husband  and 
he  thereby  became  obligated  to  pay  it.  Here  the  husband  agreed  with 
her  to  indorse  and  pay  the  note. '  If  the  wife  in  the  Richardson  Case 
was  a  surety  for  the  husband  and  entitled  to  protection  as  such,  it 
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must  follow  that  Mrs.  Anderson  was  a  surety  and  is  entitled  to  all  the 
consideration  given  to  a  surety  when  her  relation  was  known  to 
the  parties  interested.  The  wife  and  the  plaintiff,  in  a  way,  were 
sureties  for  the  husband.  If  the  note  and  mortgage  were  otherwise 
valid,  the  extension  of  time  would  clearly  extinguish  them.  The  mort- 
gage was  given  solely  to  provide  for  the  payment  of  the  note  which 
she  had  made.  The  action  of  the  plaintiff  and  Anderson,  which  de- 
stroyed her  liability  upon  the  note,  effectually  disposed  of  the  mort- 
gage. The  husband  was  clearly  solvent  at  the  time;  she  was  pre- 
vented from  taking  any  proceedings  to  indemnify  or  protect  herself; 
and  the  law  presumes  damages  from  such  an  extension. 

In  any  event,  the  action  is  prematurely  brought.  The  loan  was  not 
paid  to  the  bank  by  plaintiff  until  November  8,  1911,  and  was  kept 
alive  until  then  by  successive  time  renewals.  The  plaintiff  swears  that 
after  he  received  thfe  wife's  note  from  the  bank  he  took  it  to  Ander- 
son's office  and  directed  the  foreclosure.  At  that  time  he  and  Ander- 
son had  substituted  a  new  note,  on  three  months'  time,  in  place  of  the 
note  in  suit.  If  the  plaintiff  and  Anderson  had  not  been  acting  in  col- 
lusion, the  acceptance  by  the  bank  and  the  plaintiff  of  the  three 
months'  note  in  place  of  the  other  would  have  been  a  complete  de- 
fense for  the  husband  and  wife.  The  fact  that  the  husband  was  act- 
ing in  collusion  with  plaintiff  does  not  deprive  the  wife  and  the  son 
of  that  defense. 

[5]  The  assumption,  however,  that  the  wife  was  ever  liable  upon 
the  note  and  the  mortgage  is  not  warranted.  The  jury  found  from 
the  evidence  that  they  were  obtained  by  duress ;  the  court  disregarded 
the  verdict  and  made  findings  to  the  contrary.  In  my  judgment  the 
verdict  is  well  sustained  by,  and  indeed  required  by,  the  evidence. 
If  her  story  is  true,  the  note  was  clearly  obtained  by  duress.  She 
is  corroborated  by  a  neighbor  who,  as  Anderson  was  leaving  the 
house,  heard  her  ask  him  to  return  the  papers.  Also  by  the  fact  that 
as  soon  as  he  left  the  house  she  telephoned  the  bank  not  to  take  the 
note  The  fact  that  the  husband  was  deceiving  her  as  to  the  purpose 
of  her  note  and,  if  the  plaintiff's  story  is  true,  was  also  deceiving 
him,  indicates  that  he  was  in  a  frame  of  mind  to  do  anything  which 
was  necessary  to  accomplish  his  purpose.  The  bringing  of  the  action 
to  foreclose  the  mortgage  against  himself,  with  an  application  for  a 
receivership,  and  all  the  circumstances,  are  in  her  favor.  The  cashier 
did  not  make  it  clear  in  his  direct  evidence  whether  she  telephoned 
him  not  to  take  the  note  before  or  after  he  received  it.  "That  the  note 
was  finally  taken  by  the  bank  with  knowledge  of  its  infirmity  is  shown 
by  his  evidence  when  recalled  for  cross-examination  that  later  in  the 
day,  about  4  o'clock,  he  had  another  conversation  with  her  in  which  he 
asked  her  if  the  bank  should  take  the  note,  and  that  she  assented.  She 
denies  that  she  consented.  The  cashier  was  unfriendly  to  her  and 
had  an  action  pending  with  her  with  reference  to  the  rent  of  this  same 
house.  It  would  seem  to  be  unusual  for  a  bank  to  place  a  note  to  the 
credit  of  a  customer  without  his  indorsement.  The  cashier  says  he 
requested  it;  but  he  was  evidently  controlled  by  Anderson,  who  had 
secured  his  position  for  him.    These  circumstances  may  well  be  con- 


Digitized  by 


Google 


691  146  NEW  XOBK  SUPPLEMENT  (Sup.  Ct. 

sidered  in  weighing  his  testimony.  It  is  not  probable  that  after  she 
had  notified  him  not  to  take  the  note  that  she  subsequently  consented. 
The  bank  became  the  owner  of  the  note,  with  notice  of  its  infirmity. 
The  plaintiff  swears  that  Anderson  said  that  he  did  not  indorse  the 
note  as  he  already  was  owing  the  bank  $2,500  and  could  not  make  a 
further  loan.  This  note  was  placed  to  his  credit,  and  any  notes  due 
the  bank  were  evidently  liquidated.  The  statement,  if  made,  was  un- 
true. His  credit  with  the  bank  was  apparently  good.  The  bank  had 
not  asked  for  an  indorser ;  the  plaintiflf  asked  for  no  security ;  there 
was  no  talk  between  him  and  the  plaintiff  about  security ;  the  note  of 
the  wife,  the  mortgage  and  indorsement  by  the  plaintiff  were  entirely 
unnecessary ;  they  were  simply  a  part  of  the  scheme  which  he  was  put- 
ting in  force  to  deprive  the  wife  and  son  of  their  home.  The  bank 
apparently  would  have  discounted  his  note  if  he  had  needed  the  money, 
as  in  times  past  There  is  no  evidence  that  he  actually  needed  any 
money.  The  testimony  of  the  domestic,  called  by  the  plaintiff,  is  not 
convincin|f.  It  is  not  clear  that  she  was  in  a  position  to  overhear  the 
conversation.  She  evidently  heard  too  much.  She  admits  that  Mrs. 
Anderson  accused  her  of  stealing  certain  things  ;  it  is  evident  that 
some  things  belonging  to  Mrs.  Anderson  were  found  in  her  suit  case, 
and  her  explanation  of  the  occurrence  is  weak.  The  notary  who  took 
the  acknowledgment  was  a  clerk  in  Anderson's  office,  probably  more  or 
less  imder  his  influence,  and  cannot  be  considered  entirely  disinterested. 

The  complaint  alleges  that  the  deed  to  the  wife  and  son  were  re- 
corded before  action  brought.  The  plaintiff,  on  cross-examination,  was 
unable  to  explain  when  and  where  he  obtained  that  information.  The 
conduct  of  the  plaintiff  with  reference  to  this  entire  transaction  is  so 
unjust  and  fraudulent  that  it  cannot  be  well  characterized.  It  reflects 
upon  his  manhood  and  his  credibility  as  a  witness.  He  was  evidently 
in  collusion  with  Anderson  to  defraud  the  wife  and  infant  son  out  of 
their  property.  It  is  unnecessary  to  spend  much  time  in  determining 
at  what  time  he  entered  into  the  illegal  conspiracy ;  it  is  better  to  as- 
sume that  he  was  a  party  to  it  from  the  beginning.  He  says  he  had 
no  knowledge  of  the  unrecorded  deed  at  the  time  he  received  his  mort- 
gage. He  is  not  entitled  to  credit  in  that  statement.  He  certainly  had 
knowledge  of  it  August  6th.  Her  ownership  of  the  property  was  the 
cause  of  the  consfiiracy.  There  was  no  reason  why  Anderson  should 
want  to  foreclose  the  mortgage  upon  his  own  house.  All  parties  to  a 
conspiracy  to  defraud  may  fairly  be  chargeable  with  knowledge  of  the 
purpose  sought  to  be  accomplished  thereby.  The  fact  therefore  that 
the  deed  was  unrecorded  is  of  no  advantage  to  him. 

The  plaintiff,  in  making  out  his  case,  has  established  the  fact  that 
the  note  and  mortgage  had  no  further  validity  and  that  the  action  in 
any  event  was  prematurely  brought.  It  may  be  said  that  Anderson 
would  naturally  keep  from  the  cashier  and  the  plaintiff  a  knowledge 
of  the  intended  wrong.  He  was  trying  to  do  a  sharp  and  dishonorable 
act,  but  did  it  in  a  bungling  way.  The  note  became  due  August  3d. 
The  new  note  was  not  substituted  until  the  6th,  on  which  date  this 
action  was  brought.  The  scheme  as  attempted  to  be  worked  out  was 
crude,  and  perhaps  some  parts  of  it  hastily  formed.    If  Anderson  was 
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really  a  lawyer,  he  may  have  planned  differently.  He  knew  that  a  Na- 
tional Bank  could  not  take  a  mortgage  as  security  for  an  original  loan, 
but  that  the  bank  might  be  subrogated  to  any  security  held  by  any 
party  to  the  note,  for  its  payment.  Perhaps  it  was  contemplated  that 
the  bank,  by  right  of  subrogation  or  assignment,  should  bring  the  action 
of  foreclosure.  If  so,  apparently  some  one  connected  with  the  bank 
would  not  permit  it  to  be  used  in  that  way,  especially  when  it  was  dis- 
covered that  the  cashier,  before  the  bank  altered  its  position  with  ref- 
srence  to  the  note,  had  knowledge  of  its  infirmities.  It  may  have  re- 
quired that  it  be  relieved  from  the  situation,  with  the  result  that  the 
substitution  of  a  new  note  became  necessary.  We  are  not,  however, 
interested  in  the  operations  of  his  mind.  It  is  sufficient  that  he  at- 
tempted a  gross  fraud  upon:  his  wife  and  infant  son,  that  the  plaintiff 
was  assisting  him,  and  that  the  scheme  failed. 

The  judgment  should  be  reversed  upon  the  law  and  the  facts,  and 
the  complaint  dismissed,  with  costs. 

The  findings  to  the  effect  hereinafter  named  are  reversed : 

That  the  bank  took  the  note  in  good  faith ;  the  seventh  and  eighth 
findings  of  fact ;  that  the  plaintiff  had  no  knowledge  of  the  existence 
of  the  unrecorded  deed  and  that  he  had  no  notice  that  Adelaide  M. 
Anderson  claimed  any  interest  in  the  property  aside  from  an  inchoate 
right  of  dower;  that  plaintiff  took  the  mortgage  in  question  in  good 
faith  and  for  a  valuable  consideration ;  the  twelfth  finding  of  fact  and 
the  thirteenth  finding  of  fact.  In  lieu  thereof  the  court  finds  that  the 
bank,  when  it  received  said  note,  had  knowledge  of  its  infirmities ;  that 
the  plaintiff  had  knowledge  of  the  unrecorded  deed  at  the  time  he  in- 
dorsed the  note  and  received  the  mortgage ;  that  the  plaintiff  and  Frank 
S.  Anderson  entered  into  a  fraudulent  conspiracy  to  defraud  Adelaide 
M.  Anderson  and  her  infant  son  of  their  home  by  compelling  its  sale 
for  the  husband's  debt ;  that  the  note  and  mortgage  were  obtained  by 
duress  and  were  not  the  voluntary  act  of  Adelaide  M.  Anderson ;  that 
when  the  note  became  due  Frat^  M.  Anderson,  the  original  debtor, 
ancl  the  plaintiff  put  their  note,  running  for  three  months,  in  the  bank 
in  place  of  and  in  payment  of  it,  with  the  intent  that  such  note  should 
be  paid  thereby ;  that  the  receipt  of  said  new  note  was  an  extension  of 
time  of  said  mortgage  and  of  the  note  of  Adelaide  M.  Anderson;  that 
it  was  known  by  the  plaintiff  that  she  was  a  surety  thereon  for  the 
said  Frank  S.  Anderson,  and  the  extension  of  time  discharged  her 
from  her  liability;  that  the  action  was  prematurely  brought,  the  time 
of  the  said  mortgage  having  been  extended  from  time  to  time  until 
November  8th  "without  her  knowledge  or  consent." 

All  concur,  except  SMITH,  P.  J.,  and  LYON,  J.,  dissenting. 
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ULMAN  Y.  NEWMAN  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    Slarcb  13,  1914.) 

1;  Refobuatiok  of  Instbuhents  (§  45*) — Evidence — Sufficienct. 

In  a  suit  to  reform  an  endowment  Insurance  policy,  evidence  held  to 
show  ttaat  the  policy  was  taken  out'  wholly  for  die  wife's  benefit  with  In- 
tent for  her  to  receive  the  proceeds,  whether  her  husband  lived  or  died. 

[Ed.  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent.  Dig. 
a  157-193;  Dec.  Dig.  i  45.*] 

2.  InStTBANCE  (i  143*) RiOHT  TO  REFOBM. 

Plaintiff  had  her  husband's  life  insured,  under  an  agreement  that  she 
should  pay  the  premiums,  and  the  policy  should  be  her  sole  property.  The 
agent  who  took  the  application  secured  the  issuance  of  an  endowment 
policy,  which  provided  for  payment  to  plalntltr  only  in  case  of  her  hus- 
band's death  before  maturity  of  the  policy.  Held  that,  as  there  were  no 
Intervening  rights,  plaintiff  was  entitled  to  a  reformation  of  the  policy,  so 
that  the  proceeds  would  come  to  her  regardless  of  her  husband's  death  or 
survival,  for  the  Issuance  of  a  policy  which  was  different  from  the  one 
plaintiff  desired  was  a  constructive  fraud  uimn  her,  regardless  whether  the 
insurance  agent  was  the  agent  of  plaintiff  or  the  insurer. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent.  Dig.  !|  265-272 ;  Dee. 
Dig.  I  143.*] 

3.  Inbubance  (I  143*) — Gbounds  fob  Refobmation — Mistake. 

TARE. 

Where  It  was  the  intention  of  a  husband  and  wife  that  an  endowment 
policy  applied  for  by  the  husband  should  be  payable  to  the  wife  at  all 
events  and  the  Insurer  through  mistake  made  the  policy  payable  to  the 
husband  in  case  he  survived  until  its  maturity,  a  reformation  of  the  In- 
strument will  be  granted  at  the  suit  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  M  265-272;  Dec. 
Dig.  {  143.*] 

4.  LnnTATiow  OF  Actions  (J  96*) — ^Running  of  Statuts. 

A  wife  took  out  a  2(X-year  endowment  policy  on  the  life  of  her  husband 
under  an  agreement  that  she  should  pay  the  premiums  and  should  receive 
the  proceeds.  Through  mistake  the  Insurer  made  the  i>ollcy  payable  to 
the  husband  in  case  he  survived  until  its  maturity.  The  wife  did  not  dis- 
cover the  mistake  for  over  10  years,  but  during  that  time  the  husband 
asserted  no  rights  In  the  policy.  Held,  that  limitations  had  never  begun 
to  run,  the  policy  not  having  matured,  and  that  the  wife  was  entitled  to 
reformation. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Gent  Dig.  U  337, 
475,  476;  Dec.  Dig.  {  96.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Augustina  Ulman  against  Max  H.  Newman,  as  receiver, 
and  others.  From  a  judgment  for  plaintifiE,  defendant  receiver  ap- 
peals.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and-HOTCHKISS,  JJ. 

Charles  J.  Belfer,  of  Brooklyn,  for  appellant 
Abraham  P.  Wilkes,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  policy  is  a  $5,000.  20-year  endowment,  dated 
March  29,  1901.  In  case  of  death  it  is  payable  to  plaintiff,  and  in  case 
of  Ira's  surviving  until  1921  it  is  payable  to  him.    The  judgment  ap- 

*For  other  cases  see  same  topic  &  {  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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pealed  from  eliminates  from  the  policy  the  phrases  giving  Ira  an  in- 
terest therein.  The  appellant's  receivership  dates  from  June,  1911. 
The  action  was  begun  February  26,  1912.  The  insurance  company 
answered,  denying  knowledge  of  the  facts  on  which  the  claim  of  ref- 
ormation was  based,  and  alleged  that  it  was  indifferent  in  the  premises. 
The  substance  of  the  court's  findings  was  as  follows : 

[1]  The  parties  were  married  in  May,  1892.  In  March,  1901,  Ros- 
enberg, an  insurance  agent,  urged  plaintiff  to  have  her  husband's  life 
insured.  Thereupon  plaintiff  consented,  and  Ira  gave  his  consent  on 
the  understanding  that  the  policy  was  to  be  plaintiff's  sole  property 
and  that  she  was  to  pay  all  the  premiums.  Plaintiff  then  instructed 
Rosenberg  to  obtain  a  policy  of  the  general  type  in  question.  Rosen- 
berg secured  from  the  insurance  company  an  application  blank  which 
he  nlled  out  and  which  Ira  signed  without  reading,  and  thereupon  the 
policy  was  issued  and  handed  to  Rosenberg,  who  delivered  it  to  plain- 
tiff, who  retained  possession  of  it  until  possession  was  surrendered  to 
appellant  on  his  demand.  Plaintiff  did  not  examine  the  policy  and  was 
ignorant  of  its  language  until  such  demand.  Plaintiff  from  her  sep- 
arate estate  paid  all  the  premiums,  aggregating  $2,816.55.  It  was  at 
no  time  plaintiff's  intention  to  give  to  Ira,  nor  was  it  his  intention  to 
acquire,  any  rights  or  privileges  with  respect  to  the  policy,  and  it  was 
the  design  and  purpose  of  both  that  plaintiff  should  have  the  sole  bene- 
fit of  its  surrender  value  and  endowment  features  as  well  as  the  benefit 
flowing  to  her  as  payee  in  case  of  death. 

I  think  the  findings  of  fact  are  supported  by  the  evidence.  Having 
■regard  for  all  the  circumstances  of  the  parties,  my  conclusion  is  that 
the  policy  was  taken  out  wholly  for  the  wife's  benefit  with  intent  to 
give  her  the  proceeds  whether  her  husband  lived  or  died. 

It  is  true  there  is  no  finding  of  fraud  in  fact  or  of  mutual  mistake 
on  the  part  of  plaintiff  and  the  insurance  company.  Nor  do  I  think 
this  was  necessary.  The  court  found  that  Rosenberg ,  was  the  agent 
of  the  insurance  company  and  not  of  the  plaintiff.  This  finding,  al- 
though vigorously  assailed,  I  think  was  justified.  Rosenberg  was  evi- 
dently a  solicitor  of  insurance  and  as  such  was  under  a  statutory  duty 
to  procure  a  certificate  of  authority.  Laws  1889,  c.  282,  §  2.  He  was 
the  medium  and  the  sole  medium  through  which  the  company's  pro- 
posal to  insure  and  the  plaintiff's  "application"  for  insurance  ripened 
into  the  contract  evidenced  by  the  policy.  But  the  point  is  not  of  de- 
terminative importance. 

[2]  The  case  may  be  made  to  rest  on  the  doctrine  of  constructive 
fraud,  resulting  from  Rosenberg's  disobedience  of  plaintiff's  directions 
to  apply  for  a  policy  the  benefits  of  which  would  run  wholly  to  plain- 
tiff, who  paid  the  consideration  therefor.  To  entitle  plaintiff  to  relief, 
it  makes  little  difference  whose  agent  Rosenberg  was.  If,  as  the  court 
found,  he  was  defendant's  agent,  it  was  constructive  fraud  for  the 
company  to  draft  the  contract  in  form  different  from  plaintiff's  in- 
structions. Hay  V.  Star  Fire  Ins.  Co.,  77  N.  Y.  235,  33  Am.  Rep. 
607;  Phoenix  Fire  Ins.  Co.  v.  Gurnee,  1  Paige,  278,  19  Am.  Dec.  431 ; 
Weed  v.  Schenectady  Ins.  Co.,  7  Lans.  452 ;  Goldsmith  v.  Union  Mut. 
L.  Ins.  Co.,  18  Abb.  N.  C.  325.    If  Rosenberg  was  plaintiff's  agent, 
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the  result  of  his  disobedience  worked  a  similar  fraud,  because,  by  er- 
ror and  without  her  consent,  plaintiff's  property  was  diverted  to  a 
stranger,  who  paid  nothing  and  has  no  rights  in  the  premises.  If  the 
case  were  one  presenting  equities  in  either  the  insurance  company  or 
plaintiff's  husband,  the  situation  would  be  different;  but  here  no 
rights  are  urged  in  opposition  to  plaintiff,  save  such  as  are  set  up  in 
her  husband's  behalf,  and  he  has  none.  For  him,  under  such  circum- 
stances, to  be  decreed  to  be  the  beneficiary  of  what  was  agreed  should 
be  plaintiff's  and  for  which  she  alone  has  paid,  but  the  legal  title  to 
which  was,  by  the  error  of  another,  put  in  his  name,  would  be  a  fraud 
indeed.  In  Gillespie  v.  Moon,  2  Johns.  Ch.  585,  599,  7  Am.  Dec.  559, 
one  of  the  earliest  cases  in  this  state  on  the  subject  of  reformation. 
Chancellor  Kent  on  the  authority  of  English  cases  said: 

"Defects  in  mortgages,  contrary  to  the  Intention  of  the  parties,  have  also 
been  made  good  against  subsequent  Judgment  creditors,  who  came  in  under 
the  party,    •    •    •    bound  In  conscience  to  correct  the  mistake." 

See,  also,  Gouvemeur  v.  Titus,  6  Paige,  347. 

Actual  fraud  is  not  necessary,  and  where,  as  here,  there  has  been  a 
mistake  by  one,  and  where  the  other  party  to  the  contract,  being  him- 
self indifferent  as  to  who  should  be  the  beneficiary  of  his  obligation, 
has  so  drawn  his  promise  as  to  cause  it  to  run  in  favor  of  a  stranger 
whom  the  other  party  never  intended  to  be  benefited,  and  who  on  no 
conceivable  ground  has  any  interest  in  the  promise,  and  who  is  "bound 
in  conscience  to  correct  the  mistake,"  I  tiiink  his  refusal  or  failure 
so  to  do  presents  a  case  of  constructive  fraud  clearly  within  the  prin- 
ciples on  which  jurisdiction  to  reform  is  based. 

[3]  But  from  another  point  of  view,  the  case  is  clearly  brought 
within  the  well-established  rules  for  the  reformation  of  written  instru- 
ments. It  has  been  found  as  a  fact  that  Ira,  plaintiff's  husband,  in- 
tended that  the  insurance  should  be  wholl)r  for  plaintiff's  benefit.  The 
application  was  signed  by  Ira.  In  thus  signing-  an  application  in  the 
form  supplied  by  Rosenberg  and  in  securing  a  policy  different  from 
that  agreed,  the  policy,  as  between'  Ira  and  plaintiff,  was  the  result  of 
mutual  mistake,  or  mistake  on  plaintiff's  part  and  constructive  fraud  on 
the  part  of  Ira.  In  principle,  the  case  is  similar  to  Haack  v.  Weicken, 
118  N.  Y.  67,  23  N.  E.  133. 

[4]  Unless  the  action  is  defeated  by  the  statute  of  limitations,  the 
fact  that  plaintiff  failed  for  over  ten  years  to  discover  the  error  in 
the  provisions  of  the  policy  is  not  of  itself  sufficient  to  bar  her  right 
to  relief.  Treadwell  v.  Clark,  190  N.  Y.  51,  82  N.  E.  505;  Chittenan- 
go  First  Nat.  Bank  v.  Morgan,  73  N.  Y.  593;  Andrews  v.  Gillespie, 
47  N.  Y.  487.  In  Welles  v.  Yates,  44  N.  Y.  525,  reformation  of  a  deed 
was  decreed  after  a  delay  of  19  years.  In  Gillespie  v.  Moon,  2  Johns. 
Ch.  585,  7  Am.  Dec.  559,  the  mistake  was  not  discovered  for  14  years. 
In  Hay  v.  Star  Fire  Ins.  Co.,  supra,  Bidwell  v.  Astor  Mutual  Trust  Co., 
16  N.  Y.  263,  and  Anderson  v.  Met.  Life  Ins.  Co.,  18  Wkly.  Dig. 
192,  there  was  a  delay  of  8  years,  and  in  Goldsmith  v.  Union  Mut. 
Life  Co.,  supra,  the  delay  was  10  years.  In  Avery  v.  Equitable  Life 
Soc.,  117  N.  Y,  451,  23  N.  E,  3,  a  delay  of  15  years  was  held  to  de- 
prive plaintiff  of  the  right  to  equitable  relief;  but  the  circumstances 
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were  such  as  to  clearly  distingtrish  the  case  from  the  present.  The 
principles  governing  laches  as  grounds  for  denying  equitable  relief  in 
cases  like  the  present  have  been  so  recently  declared  by  the  Court  of 
Appeals  that  no  further  discussion  on  this  point  is  necessary.  See 
Groesbeck  v.  Morgan,  206  N.  Y.  385,  389,  99  N.  E.  1046;  Pollitz  v. 
Wabash  R.  R.  Co.,  207  N.  Y.  113,  130,  100  N.  E.  721. 

The  respondent  concedes  that,  if  the  statute  of  limitations  applies 
in  favor  of  her  husband,  the  defendant  has  succeeded  to  his  right  to 
plead  it  as  a  defense.  Assuming  the  law  to  be  such,  I  do  not  think  tl^e 
statute  has  run.  The  policy  has  not  yet  matured,  and  nothing  has  be- 
come payable  under  it,  nor  has  the  husbaSid  ever  asserted  any  right 
to  or  interest  in  the  policy  adverse  to  plaintiff.  Under  such  circum- 
stances, the  statute  never  began  to  run,  or  at  least  did  not  begin  until 
this  defendant  set  up  a  claim  to  the  policy.  De  Forest  v.  Walters,  153 
N.  Y.  229,  240,  47  N.  E.  294;  Greenly  v,  Shelmidine,  33  App.  Div. 
559,  564,  82  N.  Y.  Supp.  176.  Furthermore,  inasmuch  as  the  ground 
for  the  relief  invoked  rests  on  fraud,  the  statute  woulii  not  begin  to 
run  until  the  fraud  was  discovered.  Gallup  v.  Bernd,  1  N.  Y.  Supp. 
478,^  affirmed  132  N.  Y.  370,  30  N.  E.  743. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(161  App.  DIv.  442) 

TAYLOR  V.  GLENS  FALLS  AUTOMOBILE  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  13,  1914.) 

L   IIIOHWATS   (J  184») — iNJUEHtS — ACTIONS — JUBT   QUMTION. 

In  an  action  by  one  run  down  by  an  automobile,  the  question  of  whether 
the  driver  was  negligent  held  under  the  evidence  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  ii  471-474;  Dec. 
Dig.  I  184.*] 

2.  Appeal  awd  Erbob  (J  977*) — Review — New  Trial. 

While  the  appellate  court  veUl  be  very  slow  to  reverse  a  trial  court  In 
granting  a  new  trial,  the  rale  'does  not  apply  with  the  same  strictness 
where  there  have  been  two  verdicts  in  favor  of  plaintiff ;  defendant  having 
been  granted  one  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  (S  386(^ 
3868;   Dec.  Dig.  |  977.*] 

3.  Appeal  and  Ebbob  (§  977*) — Review. 

It  is  not  only  the  power  of  the  Appellate  Division,  but  it  is  Its  duty,  to 
review  the  discretionary  act  of  the  trial  Judge  In  granting  a  new  trial. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  St  3860- 
3865 ;   Dec.  Dig.  i  977.*] 

4.  Affkal  and  Ebbob  (i  1174*)— Review — Vebdiots. 

In  a  personal  injury  action  by  one  run  down  by  an  automobile,  the  first 
Jury  awarded  $500  damages  and  the  second  $900.  It  appeared  that  the  in- 
juries were  not  serious  or  permanent  Eeld,  that  an  order  granting  de- 
fendant a  new  trial  on  the  ground  of  excesslveness  of  damages  will  be  re- 
versed on  BHieal  if  plaintiff  will  stipulate  to  reduce  the  damages  to  $500 ; 
two  Juries  having  found  for  that  amount 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  S  4625: 
Dec.  Dig.  I  1174.*] 

Lyon  and  Kellogg,  JJ.,  dissenting. 

*  Reported  in  full  In  the  New  Tork  Supplement;    reported  u  a  memorandum  decision 
without  opinion  in  49  Hun,  606. 


•For  other  cases  see  same  topic  &  {  mumbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Trial  Term,  Warren  County. 

Action  by  Emma  L.  Taylor  against  the  Glens  Falls  Automobile 
Company.  From  an  order  granting  defendant  a  new  trial,  plaintiff 
appeals.  Order  reversed  on  consideration  that  plaintiff  will  stipulate 
to  reduce  the  verdict ;  otherwise  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Chambers  &  Finn,  of  Glens  Falls  (Walter  A.  Chambers,  of  Glens 
Falls,  of  counsel),  for  appellant. 

J.  Edward  Singleton,  of  Glens  Falls  (Lyman  Jenkins,  of  Glens 
Falls,  of  counsel),  for  respondent 

SMITH,  P.  J.  This  action  is  brought  to  recover  damages  for  plain- 
tiff's injury  caused,  as  she  claims,  by  the  negligence  of  the  defendant 
in  running  her  down  with  an  automobile.  A  new  trial  has  been  granted 
apparently  upon  the  ground  that  the  evidence  is  not  sufficient  to  es- 
tablish any  cause  of  action  against  the  defendant 

[1]  The  plaintiff,  with  others,  was  in  a  sleigh  going  from  Glens 
Falls  to  Lake  George.  The  harness  broke,  and  the  driver  turned  up 
to  the  side  of  the  road  and  got  out  to  fix  the  harness.  There  is  some 
dispute  as  to  whether  he  was  upon  the  right  or  left  side  of  the  road 
going  north,  but  the  preponderance  of  the  testimony  would  seem  to  in- 
dicate he  was  upon  the  left  side  of  the  road  and  within  three  or  four 
feet  of  the  fence.  The  stop  was  made  at  a  fork  of  the  road  where  the 
road  to  Luzerne  branches  off  to  the  west.  The  plaifltiff  and  another 
got  out  of  the  sleigh,  as  it  may  be  found,  because  of  their  fear  of  the 
automobile  approaching  of  which  they  were  warned  by  the  lights. 
They  went  to  what  is  called  Howe's  blacksmith  shop,  which  was  in 
the  space  in  the  fork  of  the  two  roads  leading  to  Lake  George  and  to 
Luzerne.  This  blacksmith  shop  was  from  12  to  15  feet  from  the  Lu- 
zerne road  and  20  feet  from  the  Lake  George  highway.  The  daim  of 
the  plaintiff  is  that,  within  five  feet  of  this  blacksmith  shop— where 
she  had  gone  for  safety — ^the  automobile  came  up  behind  the  sleigh 
and  turned  to  the  left  and  ran  her  down.  She  was  struck  by  the  au- 
tomobile, carried  a  couple  of  feet,  and  went  under  the  automobile, 
from  which  place  she  was  afterwards  taken  by  raising  the  automobile. 
She  claims  to  have  suffered  certain  injuries  by  reason  of  this  accident 
for  which  the  jury  have  given  her  a  verdict  of  $900,  which  the  court 
has  set  aside.  There  is  abundant  evidence  from  which  the  jury  could 
have  found  that  the  plaintiff  was  struck  while  outside  of  the  road  and 
within  a  very  few  feet  of  the  blacksmith  shop,  and  from  which  the 
jury  could  have  found  that  the  automobile  was  driven  at  an  excessive  • 
speed  so  that  it  was  compelled  to  turn  into  this  Luzerne  road  for  the 
purpose  of  avoiding  collision  with  the  sleigh.  The  defendant's  car 
was  not  going  to  Luzerne,  but  was  going  straight  on,  and  the  jury  may 
well  have  found  that  the  sudden  turn  into  this  Luzerne  road  was  made 
necessary  only  because  the  car  was  not  under  sufficient  control  to  keep 
upon  the  road  and  avoid  the  accident.  The  learned  trial  judge  sub- 
mitted to  the  jury  two  questions  of  negligence:  First,  the  question  of 
excessive  speed.    The  plaintiff  had  sworn  in  her  judgment  the  car 
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was  going  from  30  to  35  miles  an  hour,  but  had  stated  that  she  could 
not  tell  positively  because  she  was  not  accustomed  to  judge  of  the 
speed  of  cars  while  standing  upon  the  ground.  No  other  witness  swore 
to  any  specific  rate  of  speed,  but  all  of  the  plaintiflf's  witnesses  agreed 
that  the  speed  was  not  at  all  diminished  until  the  car  got  right  upon 
them,  when  it  was  turned  into  the  Luzerne  highway.  Another  ground 
submitted  to  the  jury  was  whether  the  accident  was  caused  by  the 
failure  of  the  defendant's  servant  to  have  the  car  under  proper  con- 
trol. 

The  order  vacating  the  verdict  does  not  state  the  ground  upon  which 
the  same  was  vacated.  In  the  opinion  which  accompanied  the  order, 
however,  the  trial  justice  says  that  in  his  judgment  it  was  incredible 
that  the  car,  going  at  the  rate  of  .30  to  35  miles  an  hour,  could,  make 
the  sudden  turn  which  appears  was  made,  and  stop  within  10  or  12 
feet  upon  the  Luzerne  road.    He  further  states : 

"It  Is  imi>08slble  for  me  to  see  how  any  automobile  going  at  an  excessive  rate 
of  speed  can  make  a  turn  at  a  right  angle  and  remain  upon  its  wheels,  or  be 
stopped  within  ten  feet  of  the  turn." 

He  further  says  that  when  the  charge  of  excessive  speed  is  elimi- 
.nated  from  the  case  there  is  no  other  ground  remaining  upon  which 
to  support  a  verdict.  By  fair  interpretation  of  the  evidence  the  auto- 
mobile did  not  turn  at  right  angles,  but  on  a  curve.  It  came,  under 
defendant's  evidence,  within  four  or  five  feet  of  the  shop  which  by 
the  map  is  23  feet  west  of  the  sleigh  if  the  sleigh  were  on  the  west  side 
of  the  road.  There  is  evidence  that  the  car  was  within  10  feet  of  the 
side  of  the  road  when  it  stopped.  It  might  well  have  gone  a  consider- 
ably greater  distance,  however,  after  the  breaks  were  applied  before 
coming  to  that  point.  As  I  read  his  opinion,  if  this  case  should  be  re- 
tried upon  this  same  evidence,  the  trial  court  would  be  compelled  to 
grant  a  nonsuit.  When  this  car  came  up  behind  plaintiff's  sleigh,  the 
lights  should  have  revealed  the  existence  of  the  sleigh.  The  defend- 
ant's servant  may  have  been  negligent  in  failing  to  observe  this  obstacle 
in  time  to  get  his  car  under  control ;  any  speed  may  be  excessive  speed 
which  is  so  great  as  to  pr.event  the  driver  from  getting  his  car  under 
control  when  he  approaches  an  unknown  danger.  It  is  true  that  the 
chauffeur  swears  that  he  had  his  car  under  perfect  control  and  turned 
into  this  Luzerne  road  for  the  purpose  of  stopping  to  see  if  he  could 
aid  the  driver  of  the  sleigh,  who  was  in  apparent  trouble.  Some  doubt 
is  thrown  upon  this  testimony  by  the  improbability  of  his  turning  off 
into  a  side  road  for  the  purpose  where  he  would  have  to  back  up  to 
get  into  the  road  proper  leading  to  Lake  George  in  order  to  continue 
his  journey.  In  any  event,  his  explanation  of  the  circumstances  was 
for  the  jury  in  view  of  all  the  other  facts  in  the  case,  because  he  was 
interested  as  having  been  the  one  at  fault  if  the  defendant  be  charged 
with  damages  in  the  action.  The  crucial  fact  remains  that  plaintiff  was 
run  down  by  this  car  while  lawfully  either  in  the  edge  of  the  highway 
or  beyond  its  bounds. 

In  my  judgment  it  will  always  be  a  question  for  the  jury  whether 
the  accident  was  not  caused  by  the  negligence  of  the  defendant  in 
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failing  to  have  the  car  under  proper  control  at  whatever  speed  it  was- 
running  as  he  approached  this  sleigh. 

[2-4]  This  is  the  second  verdict  of  a  jury  in  favor  of  the  plaintiff. 
It  has  been  a  rule  in  this  department  that  the  Appellate  Division  will 
be  very  slow  to  reverse  the  trial  judge  in  the  granting  of  a  new  trial 
where  he  has  exercised  his  discretion  in  so  doing.  He  has  opportunity 
to  see  the  witnesses,  and  if  he  be  of  the  opinion  that  an  injustice  has- 
been  done  he  should  properly  exercise  his  discretion,  and  this  discre- 
tion should  probably  be  exercised  more  often  than  it  is.  Not  only  does 
this  court  have  the  power,  but  it  has  also  the  duty,  to  review  the  dis- 
cretion of  the  trial  judge.  But  in  this  review  the  fact  is  recognized 
that  the  trial  judge  has  a  viewpoint  superior  to  that  of  the  appellate 
court  -by  his  better  opportunity  af  the  trial  to  judge  of  credibility  of 
the  evidence  and  the  justice  of  the  verdict,  and  due  weight  is  given  ta 
that  fact.  While  this  rule  has  been  adhered  to  with  reference  to  the 
granting  of  a  new.  trial  after  a  single  verdict,  it  has  less  force  when 
applied  to  the  granting  of  a  new  trial  after  a  second  verdict;  and 
where,  as  in  the  case  at  bar,  a  new  trial  has  been  granted  apparentljr 
not  because  the  verdict  is  against  the  weight  of  evidence,  but  as  with- 
out evidence  the  rule  would  seem  to  be  inapplicable.  The  trial  judge 
in  his  opinion  granting  the  new  trial  has  stated  that  no  bones  of  the- 
plaintiff  were  broken  and  no  serious  injuries  were  sustained;  and  this 
was  apparently  one  of  the  "grounds  upon  which  the  new  trial  was 
granted.  With  his  opportunity  to  see  and  hear  the  witnesses,  and 
judge  of  the  credibility  of  their  stories,  and  with  the  fact  that  upon  a 
former  trial  a  verdict  of  $500  only  was  obtained,  the  size  of  the  verdict 
would  seem  to  be  sufficient  reason  for  disapproving  of  the  verdict. 
Without  anything  to  indicate,  however,  that  the  plaintiff  would  not 
recover  upon  another  trial,  and  in  view  of  the  fact  that  two  juries  have- 
assessed  her  damages  at  $500  or  more,  we  are  of  the  opinion  that  if 
the  plaintiff  will  stipulate  to  reduce  the  verdict  to  $500  that  the  verdict^ 
as  thus  reduced,  should  be  allowed  to  stand. 

Order  affirmed,  with  costs,  unless  plaintiff  stipulates  to  reduce  the- 
verdict  to  $500;  if  she  shall  so  stipulate,  the  order  is  reversed,  and 
the  verdict,  as  thus  reduced,  reinstated,  without  costs  to  either  party. 

Order  affirmed,  with  costs,  unless  the  plaintiff  will  stipulate  to  re- 
duce the  verdict  to  $500 ;  if  the  plaintiff  will  so  stipulate,  the  order  is- 
reversed,  and  the  verdict,  as  so  reduced,  is  reinstated,  without  costs 
to  either  party. 

HOWARD  and  WOODWARD,  JJ.,  concur.  LYON,  J.,  dissents- 
in  opinion  in  which  KELLrOGG,  J.,  concurs. 

LYON,  J.  (dissenting).  The  verdict  in  this  action  was  based  upon 
injuries  received  by  plaintiff  to  her  person  and  property  by  being  struck 
by  defendant's  automobile  in  the  early  evening  of  December  28,  1910. 
The  place  of  the  collision  was  at  the  angle  formed  by  the  intersection, 
of  the  Glens  Falls  and  Lake  George  highway,  an  improved  state  high- 
way, which  ran  northerly,  and  the  Luzerne  highway,  which  ran  north- 
westerly. It  appears  that  upon  this  occasion  the  plaintiff,  in  the  com- 
pany of  several  persons,  was  traveling  by  sleigh  from  Glens  Falls  to- 
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Lake  George,  and  that  when  near  the  intersection  of  the  two  highways 
the,  driver  halted  his  team  for  the  purpose  of  repairing  his  harness, 
whereupon  the  plaintiff  and  two  other  occupants  of  the  sleigh  left  the 
highway  and  went  to  the  angle  formed  by  the  intersecting  highways, 
and,  while  standing  within  or  just  without  the  angle,  the  driver  of  de- 
fendant's automobile,  which  was  also  bound  for  a  point  farther  north 
on  the  Glens  Falls  and  Lake  George  highwaj^  seeing  the  team  and 
sleigh  ahead  in  the  highway,  undoubtedly  on  the  left-hand  side  of  the 
road,  with  the  driver  standing  at  the  heads  of  the  horses,  decided,  as 
he  testified,  to  stop  to  see  what  the  trouble  was,  and  in  order  to  take 
his  lights  off  the  horses  turned  his  car  into  the  Luzerne  highway  tO' 
the  left,  and  in  doing  so  struck  the  plaintiff,  inflicting  the  injuries  com- 
plained of.  Several  witnesses  called  by  the  plaintiff  testified  that  the 
automobile  did  not  make  the  turn  into  the  Luzerne  highway  until  it 
had  come  close  to  the  sleigh,  and  then  made  the  turn  at  nearly  a  right 
angle  and  at  an  unreasonably  high  rate  of  speed,  and  passing  up  the 
Luzerne  highway  struck  the  plaintiff  while  standing  within  the  angle 
and  within  a  few  feet  of  the  shop  located  therein,  and  at  a  point  8  or 
10  feet  northerly  of  the  north  line  of  the  Luzerne  highway  and  12" 
or  15  feet  westerly  of  the  west  line  of  the  Glens  Falls  and  Lake  George 
highway.    Upon  this  point  one  of  the  plaintiff's  witnesses  testified : 

"When  he  made  this  turn  he  was  very  close  to  the  sleigh,  about  two  feet ; 
It  may  have  been  less  than  that ; .  it  was  very  close,  not  over  two  feet.  I  saw 
this  machine  come  up  the  road  at  a  very  rapid  pace,  go  within  two  feet  of 
this  sleigh  in  which  I  had  been  sitting,  and  then  turn  suddenly  to  the  left. 
Apparently  he  did  not  slacken  the  speed  of  the  car  from  when  I  first  saw  him. 
until  be  struck  Mrs.  Taylor." 

Another  of  plaintiff's  witnesses  testified: 

"As  the  automobile  approached  us  from  the  rear  I  did  not  observe  that  It 
slowed  up  at  all.  When  the  automobile  got  very  near  to  the  sleij^  it  turned 
sharply  to  the  left  and  ran  into  the  plaintifE." 

The  plaintiff  herself  testified: 

"The  automobile  was  coming  very  rapidly  when  It  made  the  turn;  when  It 
struck  me  it  was  going  about  30  or  35  miles  an  hour.  *  *  *  I  could  see- 
the lights  of  the  automobile  a  considerable  distance  south  of  the  Hudson  Val- 
ley tracks  and  saw  the  machine.  It  was  coming  very  fast  It  did  not  slacdceoi 
its  speed  as  It  approached  me.  I  do  not  know  what  the  speed  was  when  it 
stmck  me.  •  •  •  He  must  have  Blackened  to  turn.  •  •  •  I  do  not 
know  the  rate  of  speed  of  the  car  Just  before  It  struck  me,  as  it  came  down 
the  State  road  to  the  liUzeme  road." 

The  plaintiff  and  some  of  her  witnesses  testified  that  the  place  where 
the  plaintiff  was  struck  was  outside  the  bounds  of  the  Luzerne  high- 
way. Upon  the  other  hand,  the  driver  of  the  car  testified  that  he  ap- 
proached the  sleigh  at  the  rate  of  from  3  to  5  miles  per  hour,  and  that 
he  made  the  turn  into  the  Luzerne  highway,  not  at  a  sharp  angle,  but 
that  he  turned  off  from  the  main  highway  into  the  Luzerne  highway 
when  about  40  feet  from  the  sleigh  according  to  his  recollection,  and 
that  he  did  not  go  within  18  feet  of  the  shop,  and  that  the  collision  re- 
sulted from  the  plaintiff  running  in  front  of  the  car  while  within  the 
limits  of  the  highway.    The  driver  of  the  car  and  the  president  of  the: 
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defendant  testified  that  on  the  evening  of  the  accident  they  examined 
the  impressions  made  by  the  wheels  of  the  car  and  the  body  of  the 
plaintiff,  which  were  plainly  visible  in  the  freshly  fallen  snow,  and  that 
the  front  end  of  the  car  had  stopped  within  10  feet  of  the  main  high- 
way, and  that  the  plaintiff  had  fallen  within  the  bounds  of  the  Luzerne 
highway.  Relative  to  her  injuries,  the  plaintiff  testified  to  having  suf- 
fered various  serious  bodily  injuries  and  that  one  of  the  results  of  the 
collision  was  a  miscarriage  five  or  six  days  thereafter.  The  plaintiff 
testified  that  she  was  attended  by  no  physician  at  the  time  of  the  mis- 
carriage, although  there  was  a  physician  in  the  immediate  neighbor- 
hood. The  testimony  of  her  husband  was  her  only  corroborative  evi- 
dence upon  that  subject.  The  claim  that  plaintiff  had  suffered  a  mis- 
carriage, was  positively  contradicted  by  two  women,  with  one  of  whom 
plaintiff  boarded  in  November,  and  with  the  other  in  December.  The 
testimony  of  plaintiff  that  she  sustained  serious  injuries  was  not  sup- 
ported by  the  medical  testimony.  The  family  physician,  who  treated 
her  on  the  evening  of  the  injury  and  thereafter,  testified : 

"At  the  time  I  examined  the  plaintiff,  I  did  not  think  she  was  suffering  from 
any  permanent  Injury.  I  could  not  find  anything  that  I  thought  would  be  per- 
manent. Q.  The  Injuries  that  you  found  were  In  your  opinion  trivial  In  char- 
acter?   A.  Yes,  I  thought  she  would  get  over  them  In  a  ffew  days." 

At  the  close  of  the  evidence,  plaintiff's  counsel  stated,  answering 
the  motion  for  a  nonsuit,  that  plaintiff  plaimed  that  the  negligence  of 
the  defendant  consisted  in  the  driver  of  the  car  turning  the  comer  into 
the  Luzerne  highway  at  a  high  rate  of  speed,  and  also  claimed  that  the 
plaintiff  was  struck  after  she  had  gone  to  a  place  of  safety  where  she 
had  the  right  to  go,  outside  the  limits  of  the  highway.  The  court  sub- 
mitted the  question  as  to  defendant's  negligence  to  the  jury  upon  both 
propositions,  saying  as  to  the  latter: 

"Then  there  is  a  claim  made  by  the  plaintiff  that  the  Chanffenr  was  negli- 
gent because  he  did  not  have  his  car  sufficiently  under  control  to  stay  within 
the  bounds  of  the  Luzerne  highway ;  that  he  went  off  that  highway  and  struck 
the  plaintiff,  who  was  outside  of  the  traveled  portion  of  tliat  road.  Concern- 
ing that  question  there  is  a  difference  between  the  witnesses  in  the  case. 
Those  who  examined  the  marks  upon  the  ground  that  following  day  or  the 
night  of  the  accident  tell  you  that  the  marks  of  a  person  lying  upon  the  ground 
were  seen  by  them  and  that  they  were  well  within  the  bounds  of  the  traveled 
portion  of  the  highway.  I  assume  it  to  be  true  that  a  prudent  man  in  mak- 
ing a  turn  off  a  main  road  into  a  side  road  of  this  character  must  have  his  car 
under  such  control  that  he  can  keep  it  within  the  limits  of  the  Ughway  down 
which  he  is  going.  Therefore  if  he  did  take  his  car  outside  of  those  limits  he 
may  have  been  negligent,  and  that  negligence  may  have  been  the  cause  of  the 
injury." 

In  the  opinion  setting  aside  the  verdict  and  granting  a  new  trial  upon 
the  ground  that  the  verdict  rendered  was  against  Ae  weight  of  evi- 
dence, the  court  said : 

"As  I  understand  the  case  for  the  plaintiff,  the  sole  charge  of  negligence 
made  against  this  defendant  was  that  the  automobile  was  being  driven  at  an 
excessive  rate  of  speed.  Although  testimony  was  given  to  the  effect  that  the 
automobile  was  traveling  at  the  rate  of  from  30  to  35  miles  an  hour,  and  at 
this  rate  of  speed  made  a  turn  from  one  highway  into  another,  yet  this  testi- 
mony seems  utterly  Incredible  for  the  reason  that  the  turn  made  was  almost 
at  a  right  angle,  and  for  the  further)  reason  that  according  to  the  undl^ated 
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proof  the  automobile  did  not  go  np  the  highway  into  which  the  turn  was  made 
more  than  ten  feet  It  is  incredible  also  from  the  fact  that  the  plaintiff,  ac~ 
cording  to  her  own  testimony,  when  struck  by  the  automobile  was  carried  by 
It  only  2  fee^  and  according  to  all  the  proof  in  the  case,  although  she  was 
thrown  down  upon  the  road  and  a  portion  of  her  body  went  under  the  car  be- 
tween the  two  front  wheels,  no  bones  in  her  body  were  broken  and  no  serious 
Injuries  were  sustained.  It  Is  Impossible  for  me  to  see  how  any  automobile 
going  at  an  ezcesslTe  rate  of  speed  can  make  a  turn  at  a  right  angle,  and  re- 
main upon  its  wheels  or  be  stopped  within  10  feet  of  the  tnm.  When  the 
charge  of  excessive  speed  is  eliminated  from  the  case,  there  is  no  other  ground 
remaining  upon  which  to  support  the  verdict." 

Thus  the  action  of  the  trial  court  in  setting  aside  the  verdict  was 
based,  in  part  at  least,  upon  the  positive  belief  upon  his  part  that  the 
jury  had  been  wrongly  influenced  by  the  testimony  upon  the  part  of 
plaintiff's  witnesses  as  to  the  rate  of  speed  of  the  car  when  it  turned 
into  the  Luzerne  highway,  and  as  to  the  seriousness  of  the  injuries  sus- 
tained by  the  i^aintiff .  The  court  was  plainly  of  the  opinion  that  por- 
tions of  the  testimony  upon  both  of  those  subjects  were  greatly  exag- 
gerated and  unreliable,  and  had  led  the  jury  to  render  an  improper 
verdict,  and  hence  that  in  the  interests  of  justice  the  verdict  should  be 
set  aside  and  a  new  trial  had.  The  law  is  well  settled  that  only  the 
abuse  of  discretion  by  the  trial  judge  in  setting  aside  a  verdict  as 
against  the  weight  of  evidence  will  be  interfered  with,  as  is  evidenced 
by  the  following  authorities: 

"While  the  CSeneral  Term  doubtless  has  power  to  review  the  discretion  of  a 
trial  Judge,  as  exercised  upon  a<motion  for  a  new  trial,  upon  the  ground  that 
tbe  verdict  was  against  the  weight  of  evidence,  it  Is  not  in  its  policy  to  Inter- 
fere with  such  discretion  in  awarding  a  new  trial,  unless  it  is  apparent  there 
has  been  an  abuse  thereof."  Slater  v.  Drescher,  72  Hun,  425,  26  N.  Y.  Supp. 
153. 

"A  trial  Judge  is  invested  with  power  to  set  aside  a  verdict  and  grant  a 
new  trial  on  the  ground  that  the  verdict  is  against  the  weight  of  evidence 
or  because  the  damages  are  excessive  or  insufficient  or  when  for  any  other 
reason  substantiBl  Justice  would  be  promoted  thereby ;  and  it  is  at  ail  times 
a  serious  matter  for  an  appellate  court  to  reverse  on  the  ground  of  error  an 
order  ma^de  by  a  trial  Judge  setting  aside  a  verdict  as  against  the  weight  of 
evidence."    Olassford  v.  Lewis,  82  Hun,  46,  31  N.  t.  Supp.  162. 

"We  think  a  trial  Judge  la  invested  with  power  to  set  aside  a  verdict  and 
grant  a  new  trial  on  the  ground  that  the  verdict  is  against  the  weight  of  evi- 
dence, or  because  the  damages  are  excessive  or  insuiilcient,  or  when,  for  any 
otber  reason,  snbstantlal  Justice  70uld  be  promoted  thereby.  This  power  we 
think  an  Important  one,  and  one  that  ought  perhaps  to  be  more  exercised  by 
trial  courts  for  the  proper  protection  of  the  rights  and  interests  of  litigants." 
"Great,  if  not  conclusive,  weight  must  be  given  to  the  action  of  a  trial  Jus- 
tice who  sets  aside  a  verdict  as  against  the  weight  of  evidence,  because  of  the 
pecnliar  advantages  he  has  In  seeing  the  witnesses  and  in  hearing  their  tes- 
tlmony,  while  ttie  Appellate  Division  is  confined  to  printed  testimony  reduced 
to  a  narrative  form."  Suhrada  v.  Third  Ave.  R.  B.  Co.,  14  App.  Div.  361,  43 
N.  T.  Supp.  904. 

"An  oiider  setting  aside  a  verdict  as  against  the  weight  of  evidence,  made 
by  the  Judge  who  presided  at  the  trial,  will  not  be  reversed  unless  it  appears 
bejrond  all  cavU,  that  great  injustice  has  been  done  to  the  defeated  party." 
Land  v.  Speiicer,  42  App.  Div.  543,  59  N.  T.  Supp.  752. 

"The  opportunity  of  the  trial  court  to  see  and  hear  the  witnesses  sworn  at 
the  trial  gives  to  it  snch  a  peculiar  advantage  over  the  appellate  court  that 
tbe  bitter  court  will  give  great,  if  not  conclusive,  weight  to  the  action  of  the 
former  court  in  setting  aside  a  verdict  as  against  the  weight  of  evidence." 
SUverman  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.,  69  App.  Div.  22,  74  N.  T.  Supp.  481. 

146N.T,S.— 45 
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"The  order  made  by  the  justice  who  presided  at  a  jury  trial,  setting  aside 
the  verdict  as  against  the  weight  of  evidence,  will  not  be  reversed  by  bh,  ai>- 
pellate  tribnnal  unless  it  appears,  beyond  all  cavil,  that  great  injury  has  been 
done  to  the  defeated  party,  or  unless  there  has  been  an  abuse  of  discretion." 
Serwer  v.  Serwer,  71  App.  Div.  415,  75  N.  Y.  Supp.  842. 

"Upon  the  question  of  whether  the  learned  trial  court  erred  in  setting  aside 
a  verdict,  we  must  keep  in  mind  the  rule  which  controls  an  appellate  conrt  in 
approaching  the  consideration  of  that  question,  and  which  requires  that  it 
should  not  disturb  the  disposition  made  unless  it  appears  that  the  discretion 
vested  in  the  trial  judge  has  been  exceeded  or  abused.  *  *  *  In  addition, 
the  trial  judge  had  the  advantage  of  seeing  the  witnesses  and  their  manner 
of  testifying,  an  advantage  which  is  not  to  be  lightly  disregarded  where  the 
question  is  presented  as  to  the  right  which  is  vested  in  him  to  exercise  his 
discretion  on  a  motion  to  set  aside  a  verdict  The  character  of  witnesses  as 
affectiag  their  credibility  is  also  an  element,  the  force  of  which  can  witb 
greater  certainty  be  determined  by  the  trial  Judge.  •  •  *  We  have  not 
the  disposition,  even  If  we  had  the  power,  to  lightly  interfere  with  the  dis- 
cretion of  a  trial  Judge  In  setting  aside  a  verdict,  because  It  is  a  power  which 
is  rightly  vested  in  him  and  which  he  Is  justified  and  should  exercise  in  every 
case  where  he  believes  that  the  jury  have  been  affected  either  by  prejudice  or 
passion,  or  where,  upon  all  the  facts,  he  thinks  that  In  the  interest  of  justice 
there  should  be  a  new  trial  before  another  Jury."  Robinson  v.  Interorban 
Street  Ry.  Co.,  113  App.  Div.  46,  98  N.  Y.  Supp.  918. 

"As  a  trial  Justice,  in  determining  whether  a  verdict  is  or  is  not  contrary 
to  the  weight  of  evidence,  has  the  advantage  of  observing  the  demeanor  of  the 
witnesses,  etc.,  his  decision  will  not  be  disturbed  unless  it  is  perfectly  clear 
that  his  discretion  has  been  improperly  exercised."  Azzara  v.  Nassau  Elecblc 
R.  Ck).,  134  App.  Mv,  167,  118  N.  X.  Supp.  830. 

This  doctrine  was  reiterated  in  the  following  cases:  Rttssell  v. 
Rhinehart,  137  App.  Div.  848,  122  N.  Y.  Supp.  539;  Bums  v.  N.  Y. 
&  Long  Island  Traction  Co.,  139  App.  Div.  145,  148,  123  N.  Y.  Supp. 
474;  Nowakowski  v.  N.  Y.  &  N.  S.  Traction  Co.,  158  App.  Div.  949, 
143  N.  Y.  Supp.  1133. 

"We  have  but  recently  expressed  our  opinion  of  the  proof  which  should  Jus- 
tify Interference  on  our  part  with  the  discretion  of  the  trial  court  Azzara 
V.  Nassau  Electric  K.  Co.,  134  App.  Div.  167,  118  N.  Y.  Supp.  830.  After  a 
careful  examination  of  the  record  before  us,  we  feel  that  we  should  not  be 
justified  in  overruling  In  this  case  the  discretion  exercised  by  the  trial  court 
in  granting  a  new  trial."    Arker  ▼.  Cohen,  136  App.  Div.  871, 122  N.  Y.  Supp.  4. 

Thus,  by  an  unbroken  line  of  decisions  for  more  than  20  years,  it 
has  been  held  that  only  in  the  event  of  an  abuse  of  discretion  in  setting 
aside  a  verdict  and  granting  a  new  trial  upon  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence  will  the  appellate  court  inter- 
fere with  the  decision  of  the  trial  justice.  While  tiiis  court  would  not 
be  justified  in  arbitrarily  refusing  to  review  or  reverse  such  an  order 
or  in  failing  to  scrutinize  the  action  of  the  trial  justice  in  granting  the 
order,  the  court  should  be  governed  by  this  long  established  rule,  and 
not  interfere  with  the  action  of  the  trial  justice  in  granting  the  order, 
unless  in  the  ojpinion  of  the  court  his  act  was  an  abuse  of  discretion,  in 
-which  event  the  court  would  be  full^  justified  in  reversing  the  order. 
A  careful  consideration  of  the  evidence  in  the  case  at  bar,  a  brief  re- 
view of  material  portions  of  which  has  been  given  herein,  is  convincing 
that  there  was  no  abuse  of  discretion  upon  the  part  of  the  trial  justice 
in  making  the  order  appealed  from.  Indeed,  lie  action  of  this  court 
in  affirming  the  order  of  the  trial  court  in  setting  aside  the  verdict  and 
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granting  a  new  trial,  unless  the  plaintiff  will  stipulate  to  reduce  the 
verdict  by  nearly  one-half,  is  an  admission  by  this  court  that  in  its 
opinion  the  verdict  was  not  warranted,  and  that  the  trial  court  should 
not  have  permitted  the  verdict  as  rendered  to  stand.  Furthermore,  it 
assumes  that  this  court  is  better  able  to  judge  from  the  printed  record 
before  it  what  verdict  the  jury  should  have  rendered,  than  the  able  and  . 
conscientious  judge  before  whom  the  case  was  tried,  who  had  the  ad- 
vantage of  seeing  the  witnesses  upon  the  stand  and  hearing  them  tes- 
tify. Applying  a  far  less  stringent  rule  than  that  laid  down  by  the  pre- 
ceding authorities  would  require  an  affirmance  of  the  order  appealed 
from.  Although  a  third  trial  of  this  action  will  be  rendered  necessary 
in  case  the  order  of  the  trial  justice  be  affirmed,  and  while  an  end  of 
litigation  is  desirable,  yet  it  is  far  more  important  that  the  case  when 
decided  shall  be  rightly  decided  than  that  another  trial  should  be 
avoided. 

The  order  appealed  from  was  right  and  should  be  affirmed. 

KELLOGG,  J.,  concurs. 

(161  App.  Dlv.  625) 

In  re  SCHEUER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  20,  1914.) 

£XXCirT0B8  AND   ADIONISTBATOBS    ((   241*) — CLiXUB — ^PATHEMT — CONTSMPT. 

Under  Code  Civ.  Proc.  §  2552,  providing  that  a  decree  directing  payment 
by  an  executor,  administrator,  or  testamentary  trustee  is,  except  on  ap- 
peal therefrom,  conclusive  evidence  of  sufficient  assets  in  his  hands  to 
make  such  payment,  and  section  2555,  providing  for  enforcing  a  decree 
for  payment  of  money  by  an  executor  by  contempt  proceedings,  a  final 
decree  ordering  executors  to  pay  to  themselves  as  trustees  a  certain  sum 
was  conclusive  that  there  was  sufficient  assets  in  the  executors'  hands 
to  pay  the  sum,  and.  If  they  did  not  pay,  they  were  liable  as  for  a  con- 
tempt 

[Ed.  Note.— For  other  cases,  see  Executors  and  Administrators,  Cient 
Dig.  if  827,  849;  Dec.  Dig.  {  241.»] 

Appeal  from  Surrogate's  Court,  New  York  County. 

Accounting  by  Max  Scheuer  and  Ralph  Scheuer,  as  executors  of 
Simon  Scheuer,  deceased.  From  an  order  of  the  Surrogate's  Court 
adjudging  Ralph  Scheuer  guilty  of  contempt,  he  appeals.    Affirmed. 

See,  also,  146  N.  Y.  Supp.  709. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City  (Walter 
E.  Ernst,  of  New  York  City,  of  counsel),  for  appellant. 

.  Thomas  E.  Rush,  of  New  York  City  ^ifingham  N.  Dodge,  of  New 
York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  The  executors  under  the  last  will  and  testament  of 
Simon  Scheuer,  deceased,  having  filed  their  accounts,  to  which  ob- 

*For  oUiar  cuw  me  luse  topic  ft  I  irraBiB  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexe* 
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jections  were  Inteqmsed,  reference  was  had  and  a  final  decree  entered 
confirming  the  report  of  the  referee.    It  was  specifically  adjudged  that : 

"The  pretended  sale  of  the  bnaineas  recited  In  the  said  acconnt  was  fraudu- 
lent and  against  the  Interest  of  the  parties  to  the  accounting,  and  was  a  con- 
version by  the  said  executors  to  their  own  use  of  the  same,  and  that  the  ac- 
count of  the  said  executors  be  surcharged"  in  certain  specified  amounts. 

It  was  further  ordered: 

"That  the  executors  pay  over  to  tfaemselTes  as  trustees  for  the  benefit  of 
Sarah  Friedman  the  sum  of  $28374.05,  to  be  held  by  said  trustees  pursuant 
to  the  terms  of  the  will  of  Simon  Scheuer,  deceased,  and  that  said  trustees 
pay  unto  Sarah  Friedman  the  accrued  annual  income  thereof^  pursuant  to 
said  will,  with  Interest  thereon,  being  the  sum  of  $47,046.69,  less  $17,000  paid 
to  said  Sarah  Friedman  to  date  hereof,  to  wit,  the  sum  of  $30,046.69,  witliin 
20  days  from  the  service  of  a  copy  of  this  decree,  with  notice  of  entry  thereof, 
upon  the  said  trustees." 

No  appeal  has  been  taken  from  said  decree.  Due  service  thereof 
and  demand  was  made  upon  the  appellant,  Ralph  Scheuer.  Subse- 
quently proceedings  were  instituted  by  an  order  to  show  cause  to  pun- 
ish him  for  contempt,  resulting  in  the  order  appealed  from.  This 
order  adjudges  and  determines  "that  the  said  Ralph  Scheuer  is  guilty 
of  a  contempt  of  court  in  having  willfully  disobeyed"  said  decree,  "in 
that  he  has  wholly  and  willfully  refused  and  neglected  to  pay  upon, 
and  after  due  demand,  the  said  sum  of  $30,046.69;  *  *  *  that 
said  misconduct,  refusal,  neglect,  and  disobedience  were  calculated  to 
and  actually  did  defeat,  impair,  impede,  and  prejudice  the  rights  and 
remedies  of  the  said  Sarah  Friedman  to  her  actual  loss  and  injury" 
in  the  said  sum ;  "that  the  said  Scheuer  for  said  misconduct  is  hereby 
fined"  the  said  sum ;  and  that  a  warrant  be  issued  to  the  sheriff  com- 
manding him  to  take  the  body  of  said  Scheuer  and  commit  him  to  the 
common  jail  and  to  keep  him  therein  under  his  custody  until  he  shall 
pay  said  fine  with  interest  thereon  from  April  25,  1913,  to  the  said 
Sarah  Friedman. 

Section  2552  of  the  Ojde  of  Civil  Procedure  provides  that : 
"A  decree,  directing  payment  by  an  executor,  administrator,  or  testamentary 
trustee,  to  a  creditor  of,  or  a  person  interested  in,  the  estate  or  fund,  *  •  « 
Is,  except  on  an  appeal  therefrom,  conclusive  evidence  that  there  are  sufficient 
assets  in  Iiis  liands,  to  satisfy  the  sum  which  the  decree  directs  him  to 
pay. 

Section  2555  thereof  provides  that: 

"In  either  of  the  followlug  cases,  a  decree  of  a  Surrogate's  Court,  direct- 
ing the  payment  of  money,  or  requiring  the  performance  of  any  other  act, 
may  be  enforced,  by  serving  a  certified  copy  thereof  upon  the  party  against 
whom  it  is  rendered,  or  the  officer  or  person  who  is  required  thereby,  or  by 
law,  to  obey  it ;  and  if  he  refuses  or  willfully  neglects  to  obey  it,  by  punish- 
ing him  for  a  contempt  of  court:  *  *  *  (4)  Where  the  delinquent  is  an 
executor,  adminisitrator,  guardian,  or  testamentary  trustee,  and  the  decree 
relates  to  the  fund  or  estate,  in  which  case  the  surrogate  may  enforce  the 
decree  as  prescribed  in  this  section,  either  without  Issuing  an  execution,  or 
after  the  return  of  an  execution,  as  he  thinks  proper." 

Therefore  the  final  decree  is  declared  to  be  conclusive  evidence  that 
there  are  sufficient  assets  in  the  executor's  or  testamentary  trustee's 
hands  to  pay  the  sum  decreed,  and  if  he  does  not  pay  he  is  liable  as 
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for  a  contempt.  Matter  of  Strong,  111  App.  Div.  281,  97  N.  Y.  Supp. 
459,  affirmed  186  N.  Y.  584,  79  N.  E.  1116. 

The  proceedings  to  charge  the  appellant  with  contempt  having  been 
regularly  conducted,  there  is  presented  for  consideration  the  question 
only  whether  the  court  had  jurisdiction  to  make  the  order  with  which 
his  disobedience  was  charged.  Matter  of  Pye,  18  App.  Div.  306,  46 
N.  Y.  Supp.  350,  affirmed  on  opinion  below  154  N.  Y.  773,  49  N.  E. 
1103.  No  questi<Hi  is  raised  as  to  the  jurisdiction  of  the  Surrogate's 
Court  to  make  the  decree. 

The  decree  at  bar  not  having  been  appealed  from,  the  order  adjudg- 
ing the  appellant  guilty  of  contempt  for  his  willful  disobedience  there- 
of was  made  by  the  surrogate  in  the  exercise  of  his  discretion  and 
clearly  within  his  express  power. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements  to  the  respondent.    All  concur. 


aei  App.  Div.  62Q 

In  re  SCHEUER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department    Marcb  20,  1914.) 

C30HT£UPT  (S  82*) — Rkleabe  tbok  Ptjnishiiknt. 

The  Judiciary  Law  (Laws  1909,  c.  35 ;  Cktnaol.  ILaws,  c.  80)  S  775,  pro- 
vides that,  where  an  offender  imprisoned  as  prescribed  herein  cannot  en- 
dure the  Imprisonment  or  perform  the  act  required  to  entitle  him  to  be  re- 
leased, the  court  may  In  Its  discretion  direct  Mm  to  be  discharged.  Appel- 
lant, an  executor,  was  Imprisoned  for  disobeying  an  order  directing  him 
and  another  executor  to  pay  to  themselves  as  trustees  a  certain  sum  pur- 
suant to  the  will.  Appellant  Is  53  years  of  age  and  was  declared  bank- 
rupt in  September,  1913,  after  which  be  was  employed  at  a  salary  of 
^,800  a  year,  until  December  31,  1913,  and  he  Is  not  now  employed  and 
Is  shown  by  the  affidavit  of  physicians  to  be  suffering  from  serious  disease, 
so  that  a  continuation  of  his  confinement  will  prove  fatal  In  a  compara- 
tively short  time.  Held,  that  appellant  should  in  the  exercise  of  the  court's 
discretion  be  discharged  from  imprisonment  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Contempt,  Cent  Dig.  {{  275-284;  Dec. 
Dig.  {  82.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  judicial  settlement  oi  the  account  of  Max 
Scheuer  and  another,  as  executors  of  Simon  Scheucr.  From  an  order 
denying  a  motion  for  an  order  discharging  Ralph  Scheuer  from  the 
custody  of  the  Sheriff  and  from  an  order  denying  a  motion  for  re- 
argument,  Ralph  Scheuer  appeals.  Order  reversed  and  motion  for 
discharge  granted. 

The  executors  were  punished  for  contempt  for  disobedience  of  an 
order  directing  them  to  pay  to  themselves,  as  trustees,  a  certain  sum 
pursuant  to  the  will. 

See,  also,  146  N.  Y.  Supp.  707. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

•For  otkcr  cmm  im  lam*  topic  A  I  khmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  A  Rop'r  IndozM 
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Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City  (Walter 
E.  Ernst,  of  New  York  City,  of  counsel),  for  appellant. 

Thomas  E.  Rush,  of  New  York  City  (Effingham  N.  Dodge,  of  New 
York  City,  of  counsel),  for  respondent         ' 

CLARKE,  J.  The  appellant  was  taken  into  custody  October  7, 
1913,  under  a  commitment  issued  by  the  surrogate  upon  the  order  ad- 
judging him  guilty  of  contempt,  the  appeal  from  which  order  was  de- 
cided by  the  opinion  handed  down  herewith.  146  N.  Y.  Supp.  707. 
On  December  9,  1913,  he  made  a  motion  to  be  released  from  custody 
upon  the  ground  of  his  inability  to  pay  and  the  precarious  state  of  his 
health.  His  motion  was  denied  by  an  order  made  on  the  19th  of 
January,  1914,  and  a  motion  for  reargument  was  denied  by  an  order 
made  on  January  24,  1914,  from  whidi  orders  this  nfptsi  is  taken. 

In  the  Matter  of  Strong,  111  App.  Div.  281,  97  N,  Y.  Supp.  459, 
affirmed  186  N.  Y.  584,  79  N.  E.  1116,  this  court  said: 

"If  as  a  matter  of  fact  the  executor  is  really  unable  to  pay  the  amount  Im- 
posed as  a  fine  for  his  default,  the  provisions  of  section  2286  of  the  Code  of 
Civil  Procedure  noiay  be  invoked." 

That  section  is  now  section  775  of  the  Judiciary  Law  (chapter  30, 
Consol.  Laws,  c.  35,  Laws  1909),  which  providfes  as  follows: 

"Where  an  offender,  Imprisoned  as  prescribed  in  this  article.  Is  unable  to  en- 
dure the  Imprisonment,  or  to  pay  the  sum,  or  perform  the  act  or  duty,  re- 
quired to  be  paid  or  performed,  in  order  to  entitle  Mm  to  be  released,  the  court. 
Judge  or  referee  *  *  •  may,  in  Its  or  his  discretion,  and  upon  such  terms 
as  Justice  requires,  make  an  order,  directing  him  to  be  discharged  from  the 
imprisonment" 

It  appears  from  the  papers  that  the  appellant  is  53  years  of  age, 
that  in  1912  the  business  of  Simon  Scheuer  &  Sons  was  petitioned 
into  involuntary  bankruptcy,  and  in  September,  1913,  tfie  appellant 
filed  a  voluntary  petition  in  bankruptcy.  Both  Simon  Scheuer  &  Sons, 
a  corporation,  and  Ralph  Scheuer,  have  received  their  discharges  as 
bankrupts.  Thereafter  he  was  employed  as  a  traveling  salesman  and, 
as  appears  by  the  affidavit  of  one  of  his  employers,  at  the  rate  of  $4,- 
800  per  year,  but  that  said  employment  ceased  on  December  31,  1913, 
and  appellant  is  not  now  in  the  employ  of  or  in  any  way  connected 
with  said  firm  or  has  any  interest  whatsoever  therein.  It  appears  by 
the  affidavits  of  two  physicians  that  he  is  suffering  from  arterio 
sclerosis,  pains  about  the  heart,  vertigo,  diabetes,  and  Bright's  disease ; 
that  the  symptoms  clearly  indicate  that  a  continuation  of  the  patient's 
enforced  confinement  will  result  in  gradual  exhaustion  and  blood  poi- 
soning, leading  to  stupor  and  coma ;  that  his  condition  is  most  serious. 
The  physician  duly  appointed  to  attend  the  jail  corroborates  the  diag- 
nosis of  the  appellant's  attending  physician  and  states: 

"From  his  experience  that  the  further  confinement  of  the  said  appellant  will 
undoubtedly  lead  to  most  serious  and  probably  fatal  results  In  a  comparatively 
short  time." 

The  appellant  has  now  been  confined  for  about  five  months.  He 
has  lost  his  employment,  he  is  in  a  serious  physical  condition,  and  his 
present  inability  to  pay  the  fine  which  has  been  imposed  upon  him  is 
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established.  There  are  other  matters  presented  in  the  record  unneces- 
sary to  enumerate,  which  tend  to  support  our  opinion  that  the  case  as 
presented  comes  within  the  purview  of  section  775  of  the  Judiciary 
Law,  and  that  this  court  ought  to  exercise  the  power  conferred,  and 
that  the  appellant  should  be  discharged  from  imprisonment  as  unable 
to  endure  the  same  or  to  pay  the  sum  required. 

The  order  appealed  from  should  be  reversed,  and  the  motion  for 
his  discharge  granted,  but,  as  the  section  referred  to  authorizes  the 
court  in  its  discretion  to  make  such  order  upon  such  terms  as  justice 
requires,  with  leave  to  renew  the  application  to  punish  as  for  a  con- 
tempt, if  the  moving  party  can  hereafter  establish  a  change  in  his  con- 
dition and  ability  to  pay.    All  concur. 


(161  Apff.  Div.  366) 

MESSIAH  HOME  FOB  CHIIiDRBN  IN  CITY  OF  MEW  YORK  ▼. 
ROGERS  «t  aL 

(Supreme  CJonrt,  Appelate  Divlsloi),  First  Department    March  20,  1914.) 

1.  Sracino  Pebtobvarck  (|  114*)  —  Obal  Contkact  —  Sxtftioibnot  or  Com- 

plaint. 

The  complaint  averred  that  the  father  of  defendant  offered  to  buy  land 
and  to  eiect  a  building  thereon  as  a  "Home,"  for  children,  which  offer  was 
accepted  by  minutes  entered  in  plaintiff's  record;  that  the  father  there- 
after purchased  land  for  |100,000,  and,  in  accordance  with  plans  approved 
by  plaintiff's  board,  erected  a  building  thereon  at  an  expense  of  $360,000, 
on  which  plaintifl's  name  was  put,  and  which,  in  1008,  plaintiff  formally 
and  publicly  accepted  and  dedicated  as  a  gift,  entering  into  possession  and 
using  It  In  carrying  on  its  work,  and  incurring  expenses  for  Its  main- 
tenance and  Improvement;  that  the  donor,  however,  retained  the  record 
title,  and  by  a  dummy  transaction  in  1900  conveyed  one-half  of  the  land 
without  consideration  to  an  office  associate,  who  immediately  mortgaged 
It  to  defendant  for  1600,000  at  6  per  cent,  and  reconveyed  it  to  defendant, 
which  conveyances  were  recorded  vdtbout  actual  notice  to  plaintiff ;  that, 
at  the  same  time,  defendant  conveyed  the  title  to  plaintiff  subject  to  tiAe 
mortgage  lien.  Beld,  that  the  complaint  stated  a  cause  of  action  for  spe- 
dflc  performance  of  the  oral  contract  free  from  any  cloud  or  lien. 

[Ed.  Note. — ^For  other  cases,  see  Spedfle  Performance,  Cent  Dig.  |i 
366-370,  372;  Dec.  Dig.  |  114.*] 

2.  Spicimo  Pebfobuaitce  (|  47*) — Obal  Contbact — Impbovehents. 

An  oral  contract  for  the  s^ft  or  conveyance  of  property  which  the  donee 
has  accepted  and  partly  performed  by  going  Into  possession  and  making 
Improvements  will  be  spedflcally  enforced  in  order  to  prevent  a  fraud  be- 
ing practiced  upon  him  by  Inducing  him  to  expend  money  upon  improve- 
ments upon  the  faith  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Spedfle  Performance,  Cent  Dig.  {  132 ; 
Dec.  Dig.  I  47.»] 

.  Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Messiah  Home  for  Children  in  the  City  of  New  York 
against  Heniy  H.  Rogers,  Jr.,  and  others.  From  an  order  sustaining 
demurrers  to  the  complaint,  plaintiff  appeals.  Order  sustaining  the 
demurrer  reversed,  and  motion  for  judgment  on  the  pleadings  denied. 

Argued  before  LAUGHLIN,  CLARKE,  SCOTT,  and  HOTCH- 
KISS,  JJ. 

•For  oUier  caaM  tee  lame  topic  A  J  irumaB  In  Dm.  A  Am.  Digs.  1907  to  data,  t  Rop'r  Indaza* 
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Conway,  Williams  &  Kelly,  of  New  York  City  (Henry  W.  Jessup, 
of  New  York  City,  of  counsel,  and  Eustace  Conway,  of  New  York 
Ci^,  on  the  brief),  for  appellant. 

Shearman  &  Sterling,  of  New  York  City  (John  A.  Garvcr,  of  New 
York  City,  of  counsel),  for  respondents. 

CLARKE,  J.  The  complaint  alleges  that  the  Messiah  Home  for 
Children  was  incorporated  to  provide  a  home  for  minor  children,  who 
are  dependent  upon  working  mothers  for  their  support,  or  who  are 
orphan,  pauper,  or  destitute,  or  who  need  temporary  care  or  shelter, 
and  to  educate  and  care  for  such  children  as  may  be  committed  to  its 
custody  and  to  assist  such  children  to  obtain  suitable  situations  when 
fitted  therefor.  The  certificate  of  incorporation  was  filed  May  15, 
1889. 

Prior  to  the  said  incorporation  and  since  the  year  1884,  the  same 
or  similar  charity  has  been  conducted  under  tiie  same  name  by  the 
members  of  the  Church  of  the  Messiah,  as  a  part  or  annex  of  the 
charitable  and  Sunday  school  work  of  said  church. 

November  2,  1898,  Mrs.  Emilie  Rogers,  a  member  of  said  church, 
the  second  wife  of  Henry  H.  Rogers,  Sr.,  was  unanimously  elected 
president  of  the  plaintiff  and  served  as  such  president  until  her  death. 

On  April  6,  1901,  the  charity  then  occupying  as  its  home  the  house 
at  490  Mott  avenue,  at  a  meeting  of  the  board  of  managers,  at  which 
Mrs.  Rogers  presided,  she  communicated  to  the  plaintiff  through  said 
board,  in  the  name  of  her  husband  and  of  herself,  a  gift  he  had  prom- 
ised her  for  the  Home,  and  which  she  and  he  proposed  accordingly  to 
make  to  the  Home,  of  land,  including  the  offer  to  build  thereon  a 
"Messiah  Home"  for  the  plaintiff,  which  proposition  was  recorded 
upon  the  minutes  of  the  board.    And  this  additional  minute  was  made : 

"This  proposition  was  received  as  a  most  generous  gift  on  the  part  of  Mr. 
and  Mrs.  Henry  H.  Rogers,  and  a  unanimous  and  heartfelt  vote  of  thanks  was 
given  to  them." 

On  March  25,  1902,  Mr.  Rogers  purchased  the  site  for  the  Home 
theretofore  promised,  on  which  stood  an  old  house,  in  good  condition. 
The  gift  of  said  land  and  Home  was  thereafter  made  to  the  plaintiff 
and,  on  or  about  the  12th  day  of  March,  1902,  Mrs.  Rogers  presiding 
reported  to  the  plaintiff  through  its  board  of  managers,  for  herself  and 
Mr.  Rogers,  that  Mr.  Rogers  had  purchased  for  plaintiff  the  said  site 
for  the  new  Home,  and  that  the  house  then  standing  should  be  used 
for  a  temporary  Home  until  the  new  Home  was  completed,  and  there- 
upon a  vote  of  thanks  was  jiccorded  to  Mr.  and  Mrs.  Rogers  for  their 
kindness  to  the  "Messiah  Home,"  and  the  said  gift  was  accepted. 

Mr.  Rogers,  pursuant  to  said  offer  and  acceptance,  put  the  said 
house  in  order  for  the  plaintiff,  and  on  May  7,  1902,  Mrs.  Rogers 
presiding,  it  was  announced  to  the  plaintiff  through  its  board  of  man- 
agers that  the  said  house  and  the  new  site  were  to  be  delivered  to 
and  come  into  the  possession  of  the  Home  on  or  about  May  8,  1902 ; 
the  permanent  building  to  proceed  to  completion  as  soon  as  practicable. 

Pursuant  to  said  announcement,  at  the  end  of  May,  1902,  the  house 
and  premises  upon  which  it  stood  were  delivered  by  Mr.  Rogers  to 
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and  came  into  possession  of  plaintiff.  The  plaintiff  moved  from  its 
then  home  at  Mott  avenue  and  147th  street,  and  bought  new  furni- 
ture, much  of  it  contributed  by  Mrs.  Rogers,  for  its  said  temporary 
quarters,  and  incurred  an  increased  budget  of  maintenance  and  ex- 
pense. The  Messiah  Home  carried  on  its  work  there  and  on  the- 
grounds  adjacent  until  the  completion  of  its  new  Home. 

At  this  time  Mr.  Rogers  employed  an  architect  to  make  plans  for 
the  new  building  for  the  Home,  and  these  being  prepared  Mr.  Rogers 
on  November  8,  1902,  sent  them  to  the  board  for  its  consideration  and 
approval.  These  plans,  the  architect  later,  on  the  completion  of  the 
building,  returned  and  delivered  to  this  plaintiff  as  the  owner  thereof. 

The  plans  were  carefully  examined  and  considered  by  said  board, 
certain  suggestions  and  criticisms  were  made  which  were  communi- 
cated to  Mr.  Rogers  and  to  the  architect,  which  were  adopted  in  whole 
or  in  part.  On  the  1st  of  November,  1905,  Mrs.  Rogers,  presiding, 
reported  to  the  plaintiff,  through  the  board  of  managers,  that  ground 
had  been  broken  for  the  new  Home  and  that  the  architect  hoped  to 
have  it  finished  in  one  year. 

Early  in  1908  the  edifice  was  c(Mnpleted  by  Mr.  Rogers  for  this 
plaintiff ;  over  its  front  portal  he  had  caused  to  be  deeply  cut  into  the 
stone  the  words  "Messiah  Home"  in  large  letters. 

On  March  4,  1908,  plaintiff,  through  its  board  of  managers,  en- 
tered into  possession  of  and  accepted,  dedicated,  and  held  its  first  meet- 
ing in  the  new  Home  which  Mr.  Rogers  had  thus  built  for  and  dedi- 
cated to  the  uses  of  the  plaintiff  on  the  said  premises,  into  possession 
of  which  it  had  already  entered,  as  aforesaid,  and  then  and  there  such 
Home  was  also  delivered  to  them  in  accordance  with  the  .previous 
announcements  and  promises,  and  thereupon,  by  formal  action  of  the 
board: 

"A  taearty  vote  of  thanks  was  given  to  Mr.  and  Mrs.  Rogers  tor  the  ex- 
quisite Home  which  we  are  taking  possession  of,  expressing  the  thorough  ap- 
preciation of  the  board  for  the  gift" 

And  thereupon  and  on  the  same  day  the  new  Home  was  dedicated, 
the  Rev.  Dr.  CoUyer,  pastor  emeritus  of  the  Church  of  the  Messiah 
presiding,  by  formal  exercises,  and  the  acceptance  and  appreciation  of 
the  plaintiff  through  its  board  of  managers  and  Dr.  Collyer  was  cabled 
to  Mr.  Rogers,  who  at  that  time  was  abroad  in  Bermuda. 

Ever  since  that  time  the  plaintiff  has  been  and  still  is  in  undisturbed 
possession  of  said  premises  thus  secured  by  gift  to  the  plaintiff  and 
dedicated  to  the  purposes  of  its  work,  and  the  said  Henry  H.  Rogers 
and  his  wife,  so  long  as  they  lived,  ratified  the  gift  and  also  contrib- 
uted to  its  support  and  to  the  carrying  on  of  its  work  at  the  place, 
possession  of  which  had  been  thus  formally  given  to  it  by  Mr.  and 
Mrs.  Rogers. 

The  record  title  to  the  land  hereafter  described  was  for  a  time  left 
in  the  name  of  said  Henry  H.  Rogers,  who  held  such  record  title  in 
trust  for  the  plaintiff;  and  his  wife  in  his  name  repeatedly  assured 
the  plaintiff  that,  when  the  new  building  was  fully  completed,  Mr. 
Rogers  would  transfer  such  record  title  to  plaintiff.  That  plaintiff 
relied  on  said  assurance  and  on  the  public  gift  and  dedication  to  its 
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work,  by  said  Mr.  and  Mrs.  R<M;ers,  of  the  premises,  and  received  it 
and  made  no  effort  to  expedite  the  performance  of  this  trust'  duty. 

Said  premises  were  purchased  for  $100,000  from  the  Fordham  Mor- 
ris estate  and  were  promised  to  the  plaintiff  for  the  uses  and  pur- 
■  poses  of  its  work  and  were  situated  in  Bronx  borough  and  bounded 
by  Tremont  avenue,  Montgomery  avenue,  West  176th  street,  and  An- 
drews avenue.  Thereafter  it  was  announced  to  the  plaintiff  through 
its  board  of  managers,  by  Mrs.  Rogers  in  her  name  and  that  of  Henry 
H.  Rogers,  that  the  formal  record  title  in  the  premises  thus  given  to 
the  plaintiff  and  so  for  a  time  held  in  trust  by  Mr.  Rogers,  and  which 
had  been  thus  dedicated  to  the  purposes  of  its  work,  and  into  posses- 
sion of  which  it  had  thus  entered,  had  been  formally  conveyed  to  the 
plaintiff  by  deed.  Plaintiff  again  relied  upon  this  assurance  and  be- 
lieved it  and  made  no  search  of  the  records  in  regard  thereto,  and, 
relying  on  said  assurances  and  on  the  public  gift  and  dedication  of 
the  premises  by  said  Mr.  and  Mrs.  Rogers,  the  managers  and  mem- 
bers of  said  plaintiff  operated  said  Home  and  carried  on  its  work 
therein  by  subscriptions  and  voluntary  donations  as  well  as  by  individ- 
ual work ;  also  relying  on  said  assurances  and  dedication,  as  aforesaid, 
plaintiff  made  various  improvements  on  the  premises  at  its  own  ex- 
pense and  paid  out  moneys  and  incurred  expense  to  a  large  amount, 
as  the  owners  of  the  property. 

Thereafter  Mr.  Rogers  died  on  the  19th  of  May,  1909,  leaving  a 
last  will  and  testament,  and  his  wife  died  on  the  30th  day  of  August, 
1912. 

Thereafter  and  during  the  year  1912  this  plaintiff  was  advised  for 
the  first  .time  by  Henry  H.  Rogers,  Jr.,  that  he  held  a  mortgage  on  the 
premises  conveyed  to  the  plaintiff  by  his  father,  in  the  sum  of  $600,000, 
and  which  he  stated  had  been  transferred  to  his  father's  estate,  and 
that  he  thereupon  stated  that  the  said  premises  would  be  given  over  to 
some  other  purpose  except  and  unless  the  plaintiff  should  comply  with 
certain  conditions  in  respect  to  the  management  and  direction  of  the 
charity  and  trust  committed  to  it,  which  were  impossible  of  being  com- 
plied with,  onerous,  and  burdensome,  and  which  plaintiff  alleges  the 
said  defendant,  Henry  H.  Rogers,  Jr.,  had  no  right,  power,  or  author- 
ity to  impose  or  exact.  Thereupon,  upon  a  search  of  the  record,  in 
regard  to  the  said  alleged  mortgage  of  $600,000,  the  following  facts 
were  developed  and  are  alleged  on  information  and  belief: 

There  are  on  record  three  several  instrimients  recorded  on  the  9th 
day  of  January,  1909,  at  intervals  of  five  minutes  apart.  . 

The  first  was  an  indenture  dated  December  29,  1909,  between  Henry 
H.  Rogers  and  Emilie  R.  Rogers,  his  wife,  parties  of  the  first  part, 
and  one  George  Keiser,  of  the  second  part,  acknowledged  January  7, 
1909.  This  deed  purported  to  convey  to  the  said  Keiser  the  premises 
therein  described,  being  the  more  northerly  half  approximately  of  said 
block  hereinbefore  described  upon  which  the  said  Messiah  Home  had 
then  been  erected.  This  deed  was  executed  at  the  time  when,  as  afore- 
said, said  Rogers  held  the  record  title  in  trust  for  plaintiff,  as  afore- 
said, but  contained  no  reference  to  said  trust. 

The  second  was  an  indenture  dated  Etecember  29, 1908,  by  and  be- 
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tween  George  Keiser  and  Amelia  M.  Keiser,  his  wife,  of  the  first  part, 
and  Henry  H.  Rogers,  Jr.,  of  the  second  part,  the  defendant  above 
named,  acknowledged  January  7,  1909.  This  purported  to  be  a  pur- 
chase-money mortgage  to  said  Henry  H.  Rogers,  Jr.,  to  secure  the 
sum  of  $600,000. 

The  third  was  an  indenture  dated  December  30,  1908,  acknowledged 
January  7,  1909,  between  George  and  Amelia  M.  Keiser,  his  wife,  of 
the  first  part,  and  Henry  H.  Rogers,  of  the  second  part,  which  instru- 
ment purported  to  convey  back  to  said  Henry  H.  Rogers  the  said  prop- 
erty conveyed  to  Keiser  by  said  Rogers  and  wife  by  Exhibit  B.  At 
the  same  time  and  by  an  instrument  dated  January  7,  1909,  and  ac- 
knowledged the  same  day,  the  said  Henry  H.  Rogers  and  Emilie  R. 
Rogers,  his  wife,  of  the  first  part,  conveyed  to  this  plaintiif,  as  party 
of  the  second  part,  the  premises  described  in  said  Exhibits  B,  C,  and 
"D,  with  a  habendum  clause  followed  by  the  words  "subject  to  all 
liens."  That  such  "liens"  appear  to  include  such  mortgage  to  Henry 
H.  Rogers,  Jr.,  sought  to  be  impressed  on  the  premises  in  violation  of 
the  trust  in  behalf  of  plaintiff  as  aforesaid. 

Said  instruments  were  all  recorded  on  the  same  day.  The  said 
George  Keiser  was  a  mere  oifice  associate  of  Knox  &  Dooling,  the  at- 
torneys for  Henry  H.  Rogers  in  this  and  other  m'atters.  He  had  actual 
notice  of  the  fact  that  said  Rogers  held  the  record  title  in  trust  for 
plaintiff.  The  said  Keiser  had  no  intent  to  acquire  this  land,  entered 
into  no  negotiation  whereby  the  price  or  any  price  was  fixed,  and  there- 
fore he  acted  as  a  dummy  or  mere  convenience  for  creating  a  cloud 
upon  the  title.  He  never  in  fact  received  the  sum  of  $600,000  mention- 
ed in  said  mortgage,  nor  any  sum,  nor  paid  the  same,  or  had  any  in- 
tention of  paying  the  same  to  the  defendant  Rogers,  Jr.,  under  Exhibit 
B,  and  it  was  never  intended  he  should  receive  consideration  for  said 
mortga|;e,  Exhibit  C,  or  should  pay  any  consideration  for  the  instru- 
ment, Exhibit  B. 

Said  defendant  Henry  H.  Rogers,  Jr.,  did  not  in  fact  pay  or  lend  the 
sum  of  $600,000  to  him,  or  any  consideration  for  said  mortgage  given 
to  him  and  described  as  a  purchase-money  mortgage  by  the  said  George 
Keiser  and  his  wife,  that  it  was  not  in  fact  contemplated  or  intended 
that  he  should  make  any  such  loan,  no  such  loan  was  in  fact  ever  made 
by  this  defendant,  Henry  H.  Rogers,  Jr.,  or  by  any  one  in  his  behalf 
or  interest. 

The  said  Henry  H.  Rogers,  Sr.,  never  received  any  consideration 
for  the  deed  to  Keiser,  and  the  whole  transaction  was  not  a  transac- 
tion representing  the  transfer  and  retransfer  of  any  interest  or  pe- 
cuniary right,  nor  were  these  transactions  intended  to  vest  in  any  of 
the  parties  thereto  any  title  or  assertible  right  against  the  premises,  and 
that  it  was  a  mere  device  on  the  part  of  Henry  H.  Rogers,  Sr.,  in  at- 
tempted furtherance  of  his  desire  to  benefit  and  help  the  plaintiff  in 
the  carrying  out  of  the  gift  already  made  to  them  and  into  possession 
of  which  they  had  already  entered,  but  in  actual  violation  of  the  trust 
in  favor  of  the  plaintiff  under  which  he  held  the  record  title,  and  hence 
invalid  and  inoperative  to  create  any  right  or  assertible  title  in  Keiser 
or  the  defendant  Rogers  or  any  one  else,  as  against  the  plaintiff  donee. 
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Mrs.  Emilie  R.  Rogers,  as  the  president  of  the  plaintiff,  while  tak- 
ing part  in  the  execution  of  the  instrument  above  referred  to,  as  the 
wife  of  Henry  H.  Rogers,  Sr.,  and  at  his  direction,  never  communicat- 
ed to  the  plaintiff  nor  was  it  given  notice  of  the  fact  that  any  limita- 
tion or  restriction  or  cloud  or  lien  or  claim  had  been  made  of  record 
affecting  the  entirety  and  completeness  of  the  gift  of  the  land  and  of 
the  building  which  she  and  Mr.  Rogers  had  previously  n}ade,  as  af  ore- 
■  said,  and  turned  over  to  the  plaintiff.  No  claim  was  ever  made  during 
the  lifetime  of  Henry  H.  Rogers  or  his  wife,  Emilie  R.  Rogers,  by  the 
said  Henry  H.  Rogers,  Jr.,  to  be  the  mortgagee  in  the  premises  as 
aforesaid.  The  said  Henry  H.  Rogers,  Jr.,  has  never  demanded  any 
interest  on  said  mortgage,  nor  has  he  demanded  the  principal  sum  of 
$600,000  which  became  due  in  December,  1911,  according  to  the 
terms  of  the  mortgage.  In  the  fall  of  1912,  in  response  to  a  request 
for  a  contribution  in  aid  of  the  maintenance  of  the  work  and  the 
Home,  made  to  the  defendant  Henry  H.  Rogers,  Jr.,  he  for  the  first 
time  disclosed  that  he  held  a  mortgage  of  $600,000  upon  the  Home  and 
its  property. 

Plaintiff  alleges  that  it  has  been  for  one  year  and  more  in  possession 
of  the  property  and  claims  to  be  the  owner  thereof  in  fee  and  entitled 
to  the  entire,  unclouded,  and  undiminished  interest  in  and  to  the  said 
premises,  but  that  it  appears  from  the  public  records  and  from  the 
claim  above  referred  to  of  said  Henty  H.  Rogers,  Jr.,  that  there  is 
an  incumbrance  upon  said  property,  the  said  mortgage  in  the  amount 
of  $600,000  with  interest  thereon,  which  constitutes  a  claim  to  the 
said  real  prc^erty  belonging  to  the  plaintiff,  and  that  the  source  of 
the  plaintiff's  title  is  by  gift  from  Henry  H.  Rogers,  the  purchaser  and 
owner  of  certain  lands,  which  said  gift  was  intended  to  be  in  fee; 
that  the  said  defendant  Henry  H.  Rogers,  Jr.,  unjustly  claims,  and  it 
appears  from  the  public  records  that  he  has,  a  lien  or  incumbrance 
thereupon,  to  wit,  the  said  mortgage  of  $600,000. 

Plaintiff  further  alleges  that  the  said  Henry  H.  Rogers  never  intend- 
ed that  said  mor^ge  should  be  an  enforceable  lien  on  the  premises 
nor  to  violate  his  trust ;  neither  to  limit  nor  impair  the  entirety  of  his 
gift  to  the  plaintiff,  and  that  said  fact  more  fully  appears  from  the 
facts  above  alleged,  and  especially  that  he  paid  for  the  entire  block 
purchased  bjr  him  as  aforesaid  for  the  plaintiff  of  which  about  half 
is  included  m  the  premises  conveyed  to  plaintiff,  $100,000,  and  that 
he  paid,  as  the  plaintiff  is  informed  and  verily  believes,  for  the  erec- 
tion of  the  Home  upon  the  more  northerly  part  of  the  block  pur- 
chased by  him  for  the  plaintiff,  not  more  than  $350,000,  and  also  said 
Henry  H.  Rogers  reserved  by  his  deed  award  by  the  city  for  a  street 
opening  adjacent,  leaving  to  the  Messiah  Home,  as  owner,  the  obli- 
gation to  pay  its  assessment  therefor  to  the  city,  so  that  the  total  pe- 
cuniary value  of  his  record  gift  to  the  plaintiff  at  the  time  was  $450,- 
000,  including  the  value'  of  the  balance  of  the  block,  whidi,  after  the 
death  of  said  Henry  H.  Rogers,  Sr.,  and  his  wife,  plaintiff  for  the  first 
time  learned  had  not  entirely  been  conveyed  of  record  to  this  plaintiff. 

Therefore  the  plaintiff  demands  judgment  that  the  defendants  and 
every  person  claiming  under  them  and  each  of  them  be  barred  from  all 
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claim  to  any  estate  in  the  property  described,  and  that  the  said  Henry 
H.  Rogers,  Jr.,  be  directed  to  deliver  up  the  said  mortgage  and  the 
bond,  it  any,  collateral  thereto,  and  that  this  court  direct  said  mortgage 
to  be  cancded  of  record,  and  tfiat  said  Henry  H.  Rogers,  Jr.,  his  heirs, 
assigns,  etc,  be  enjoined  from  taking  any  proceedings  at  law  or  in 
equity  for  the  enforcement  of  said  mortgage  or  for  the  collection  of 
any  of  the  moneys  purporting  to  be  secured  thereby,  or  by  the  bond 
accompanying  same. 

The  gentlewomen  of  the  congregation  of  the  Church  of  the  Messiah 
who  had  instituted  and  carried  on  this  charity  for  little  children,  in 
connection  with  its  Sunday  school  work,  had  incorporated  the  society, 
had  procured  a  building,  and  were  in  successful  operation  in  a  small 
way  when  Mrs.  Rogers  became  its  president.  As  she  and  her  hus- 
band became  interested  in  the  work,  she  as  his  agent  and  on  his  be- 
half offered  a  gift  by  which  the  work  could  be  enlarged  and  extended. 
He  offered  land  and  a  building  to  be  erected.  The  proffered  gift  was 
formally  accepted  by  the  adoption  of  minutes  by  the  board  of  mana- 
gers. He  purchased  a  parcel  of  land  on  which  a  house  was  standing. 
The  Home  was  removed  from  its  existing  quarters  to  this  house,  and 
remained  there  for  a  number  of  years.  But  it  was  used  as  a  tempo- 
rary home  until  the  completion  of  the  new  building.  Mr.  Rogers  had 
the  plans  for  the  new  building  submitted  by  the  architect  to  the  board 
of  managers,  and  their  criticisms  and  suggestions  were  acted  upon. 
On  the  completion  of  the  building,  undoubtedly  intended  for  the 
plaintiff,  with  its  name  deeply  cut  in  the  stone  over  its  portal,  he  caus- 
ed the  plans  to  be  delivered  to  them  by  the  architect.  It  was  publicly 
dedicated  as  the  gift  of  Mr.  Rogers  and  his  wife.  Formal  resolutions 
of  appreciation  and  dianks  were  adopted  and  cabled  to  him  at  Bermu- 
da. The  plaintiff,  which  had  been  in  possession  of  the  property  for 
years,  moved  from  its  temporary  house  to  its  new  building  so  erected, 
accepted,  and  dedicated.  Its  board  of  managers  beUeved,  and  was  en- 
titled to  believe,  that  the  property  was  owned  as  well  as  possessed  by 
it.  Relying  upon  all  these  facts,  the  assurances,  and  dedication,  it 
"made  various  improvements  on  the  premises  at  its  own  expense  and 
paid  out  moneys  and  incurred  expenses  to  a  large  amount,  as  the  own- 
ers of  the  property." 

[1,2]  If  the  foregoing  were  all  the  facts,  I  think  the  complaint 
would  sufHciently  set  forSi  a  cause  of  action  for  specific  performance, 
and  be  demurrer  proof.  There  would  be  thus  presented  an  oral  accept- 
ed gift  of  real  property  upon  which  the  donee  had"  acted  by  going  into 
possession  and  making  improvements.  Under  the  New  York  cases  a 
cause  of  action  is  stated. 

The  leadii^  case  is  Freeman  v.  Freeman,  43  N.  Y.  34,  3  Am.  Rep. 
657.    Grover,  J.,  said : 

"The  qnestloD  then  la  whether  a  parol  promise  by  one  owning  lands  to  give 
the  same  to  another  will  he  enforced  in  equity,  when  the  promisee  has  been  In- 
duced by  the  promise  to  go  Into  possession,  and,  with  the  knowledge  of  the 
promisor,  make  comparatlyely  large  expenditures  in  permanent  improve- 
ments upon  the  land.  It  is,  and  must  be  conceded,  that  If  the  promise  by  parol 
was  to  sell  the  land  for  a  valuable  consideration  to  be  paid  therefor  by  the 
promisee,  such  promise  under  this  precise  state  of  facts  would  be  enforced. 
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The  ground  upon  which  this  equitable  Jurisdiction  Is  exercised,  although  some- 
tlmes  said  to  be  part  performance,  really  Is  to  prevent  a  fraud  being  practiced 
upon  the  parol  purchaser  by  the  seller,  by  Inducing  him  to  expend  his  money 
upon  improvements  upon  the  faith  of  the  contract,  and  then  deprive  him  of 
the  benefit  of  the  expenditure,  and  secure  it  to  the  seller  by  permitting  the  lat^ 
ter  to  avoid  the  performance  of  bis  contract.  In  the  case  supposed,  there  has 
been  no  part  performance  of  the  contract,  strictly  speaking,  except  the  taking 
possession,  no  part  of  the  purchase  money  having  been  paid,  and  yet  the  cases 
are  numerous  where  performance  of  such  contract  has  been  decreed  In  equity, 
where  possession  has  been  taken  under  the  contract  and  large  expenditures 
upon  permanent  improvements  made.  In  the  present  case,  possession  has 
been  taken  under  the  promise  and  the  expenditure  upon  improvements  made, 
yet  it  is  insisted  that  equity  will  not  enforce  the  promise  for  the  reason  that  it 
was  to  give,  instead  of  having  been  to  sell,  the  land  for  a  valuable  considera- 
tion. Permitting  the  promisor  to  avoid  performance  operates  as  a  fraud  as 
much  in  the  latter  as  In  the  former  case,  so  far  as  expenditures  upon  improve- 
ments are  concerned.  The  counsel  for  the  appellant  Insists  that  there  has 
been  no  part  performance  of  the  contract  to  give  the  land.  The  answer  to 
this  is  that  possession  has  been  taken,  and  valuable  Improvements  made  upon 
the  faith  of  the  promise  These  acts  constitute  part  performance  by  the  re- 
spondents. It  Is  true  that  the  plalntifF  has  done  nothing  by  way  of  perform- 
ance on  his  part  It  is  not  necessary  that  he  should.  Part  performance  by  the 
party  seeking  to  enforce  the  contract  Is  sufficient  ■  It  is  further  insisted  that 
an  executory  promise,  not  founded  upon  any  valuable  consideration,  is  a  mere 
nude  pact,  furnishing  no  grounds  for  an  action  at  law,  and  that  performance 
of  such  a  promise  will  not  be  enforced  in  equity.  This  is  tme  so  long  as  the 
promise  has  no  consideration.  Anything  that  may  be  detrimental  to  the  prom- 
isee or  beneficial  to  the  promisor  In  legal  estimation  will  constitute  a  good  con- 
sideration for  a  promise.  Expenditures  made  upon  permanent  improvements 
upon  land  with  the  knowledge  of  the  owner.  Induced  by  his  promise,  made  to 
the  party  making  the  expenditure,  to  give  the  land  to  such  party,  constitute  in 
equity  a  consideration  for  the  promise.  Lobdell  v.  Lobdell,  33  How.  Prac  347; 
Id.,  32  How.  Prac  1 ;  Crosble  v.  McDaul,  13  Vesey,  147 ;  Shephard  v.  Bevln, 
9  Gill.  (Md.)  32 ;  3  Parsons  on  Contract,  p.  359.  The  statute  of  frauds  has  no 
bearing  upon  the  case.  If  the  promise  reduced  to  writing  could,  under  the  cir- 
cumstances, be  enforced  in  equity,  it  may  be,  although  by  parol.  2  Statutes 
at  Large,  139,  {  10." 

In  Young  v.  Overbaugh,  145  N.  Y.  158,  39  N.  E.  712,  plaintiff 
brought  ejectment  to  recover  the  possession  of  land  and  a  dwelling 
thereon,  occupied  by  the  defendant  and  her  husband.  It  was  conceded 
that  the  legal  title  was  in  plaintiff's  testator  at  the  time  of  his  death. 
Defendant  claimed  that  she  was  the  equitable  owner  by  reason  of 
promises  made  by  plaintiff's  testator  to  her  and  of  acts  done  by  her  in 
reliance  upon  these  promises.    Gray,  J. : 

"Where  there  has  been  a  parol  promise  to  convey,  a  taking  ot  possession  un- 
der such  promise,  and  the  making  of  permanent  Improvements  upon  the  prop- 
erty upon  the  faith  thereof,  the  mere  value  of  the  occupation  during  the  time 
is  not  to  be  set  off  against  the  expenditures  made.  I  think  it  would  not  be 
within  the  spirit  of  the  rule  in  equity,  that  its  application  should  be  made  to 
depend,  not  upon  the  fact  of  a  consideration  for  the  promise  being  shown  to 
have  existed  and  to  have  been  performed,  but  upon  the  question  whether,  when 
specific  performance  by  the  donor  is  claimed,  the  use  has  not  compensated  the 
donee  and  relieved  the  donor's  obligation." 

After  quoting  from  Freeman  v.  Freeman,  supra,  the  opinion  con- 
tinues : 

"It  was  stated  by  Parker,  J.,  in  Lobdell  v.  Lobdell,  36  N.  T.  at  page  330: 
'If  the  promisee,  on  the  faith  of  the  promise,  does  some  act,  or  enters  into 
some  engagement,  which  the  promise  Justified,  and  which  a  breach  of  the  prom- 
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ise  would  make  very  Injurioua  to  him,  this  equity  might  regard  as  conflmilng 
and  establishing  Uie  promise,  In  much  the  same  way  as  a  consideration  for  It 
would.'  In  such  a  case  as  this,  to  constitute  a  good  consideration  In  equity,  It 
is,  of  course,  essential  that  it  be  substantial ;  in  the  sense  that  the  promise 
shall  rest  upon  a  performance  by  the  promisee,  which  evidences  acceptance  of 
and  reliance  upon  the  promise  and  consists  in  expending  moneys  in  permanent 
Improvements  upon  the  land.  •  •  •  If  there  was  the  promise  to  give  the 
property,  accompanied  by  the  delivery  of  possession  to  the  defendant  and  ex- 
penditures in  jpermanent  Improvements  made,  in  reliance  upon  the  promise, 
Injury  will  be  presumed  to  follow  by  a  failure  to  perform  it.  In  enforcing  such 
a  promise,  equity  alms  at  preventing  a  fraud  ui)on  the  donee  and  regards  the 
case  as  taken  out  of  the  operation  of  the  statute  by  the  part  performance." 

In  Miller  v.  Ball,  64  N.  Y.  286,  Judge  Earl  used  this  language: 

"The  principle  upon  which  courts  of  equity  hold  that  part  performance  Is 
sufficient  Is  that  a  party  who  has  permitted  another  to  perform  acts  on  the 
faith  of  an  agreement  shall  not  be  allowed  to  insist  that  the  agreement  is 
invalid  because  It  was  not  in  writing,  and  that  he  Is  entitled  to  treat  those 
acts  as  If  the  agreement  In  compliance  with  which  they  were  performed  had 
not  been  made ;  in  other  words,  upon  the  ground  of  fraud,  in  refusing  to  exe- 
cute the  parol  agreement  after  a  part  performance  thereof  by  the  other  party, 
and  when  he  cannot  be  placed  in  the  same  situation  that  he  was  in  before  such 
part  performance  by  him.  Taking  possession  under  a  parol  agreement,  with 
the  consent  of  the  vendor,  accompanied  with  other  acts  which  cannot  be  re- 
called BO  as  to  pUice  the  party  taking  possession  in  the  same  situation  that 
he  was  in  before,  has  always  been  held  to  take  such  agreement  out  of  the 
operation  of  the  statute." 

In  Ball  V.  Ball,  97  App.  Div,  347,  89  N.  Y.  Supp.  1046,  Hirschberg, 
J.,  said : 

"The  action  Is  in  equity,  and  the  right  to  judgment  depends  only  upon  a  de> 
termination  of  the  equitable  title.  The  plaintiff  would  have  acquired  such  ti- 
tle upon  the  mere  oral  promise  of  the  defendant  to  give  her  the  property,  fol- 
lowed by  the  delivery  of  possession  and  the  making  by  her  of  substantial  im- 
provements such  as  she  unquestionably  did  make.  Her  possession  In  such  cir- 
cumstances even  without  a  deed  could  not  be  afterwards  disturbed  by  him, 
and  a  court  of  equity  would  compel  the  execution  and  delivery  to  her  of  a 
promised  conveyance.  •  •  •  Her  equitable  title  was,  in  fact,  acquired 
from  the  defendant  notwithstanding  that  the  deed  to  her  was  executed  by  an- 
other, and  the  circumstances  of  the  case,  unqualified  and  uncontradicted,  re- 
quire that  the  deeds  by  which  he  has  since  sought  to  obtain  title  and  the  right 
to  possession  should  be  canceled  and  annulled." 

In  McFadden  v.  Allen,  134  N.  Y.  489,  32  N.  E.  21,  19  L.  R.  A.  446, 
FoUett,  Ch.  J. : 

"The  plaintiff  testified  that  It  was  orally  agreed  between  himself  and  bis 
father  that  the  former  should  take  possession  of  the  property,  have  the  use  of 
it,  and  when  be  had  paid  the  mortgage  he  was  to  have  a  deed.  The  son  was 
to  make  sach  improvements  as  he  chose,  with  the  right  of  removing  them  If  he 
failed  to  pay  the  mortgage  and  acquire  the  property.  Under  this  contract  the 
son  occupied  the  property  for  nearly  eight  years,  and  added  to  it  some  new 
buildings  and  machinery.  Under  this  contract  the  plaintiff  became  the  equita- 
ble owner  of  18  acres,  and  on  paying  the  mortgage  could  have  compelled  a  con- 
veyance, of  the  legal  title  by  his  father.  Freeman  v.  Freeman,  43  N.  Y.  34, 
3  Am.  Kep.  657.  The  plaintiff  could  have  devised  the  land,  and,  had  he  died  in- 
testate, his  Interest  held  under  this  oral  contract  would  have  descended  to  his 
heirs  subject  to  the  dower  right  of  the  widow." 

But  these  are  not  all  the  facts.  The  plaintiff  is  not  compelled  to  rely 
soley  upon  an  oral  gift.  As  convincing  proof  of  that  gift,  Mr.  Rogers, 
his  wife  joining,  executed  and  had  recorded  a  deed  of  the  property  to 
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the  plaintiff.  So  that  it  is  in  possession,  it  has  changed  Its  situation, 
it  has  incurred  enlarged  liabilities,  it  has  expended  its  money  on  im- 
provements, and  it  holds  the  record  title.  But  there  is  a  cloud  upon 
that  title — a  cloud  of  which  it  had  no  knowledge  till  years  after  the 
taking  of  possession,  the  change  of  situation,  the  making  of  improve- 
ments, the  recording  its  deed,  and  the  death  of  the  donors,  Mr.  and 
Mrs.  Rogers.  Assuming  that  the  donors  had  perfected  their  accepted 
gift  by  a  deed  giving  a  clear  and  unincumbered  title  in  fee,  they  find 
an  overdue  alleged  purchase-money  mortgage  for  $600,000,  $150,000 
more  than  the  cost  to  Mr.  Rogers  of  the  property  and  building,  carry- 
ing a  yearly  obligation  for  $36,000  interest.  It  was  not  a  purchase- 
money  mortgage.  It  was  an  instantaneous  transaction  by  which  the 
property  ostensibly  got  out  of  the  ownership  of  Mr.  Rogers  just  long 
enough  to  place  a  mortgage  thereon,  when  it  came  back  to  his  owner- 
ship permitting  him  to  convey  to  plaintiff  with  this  grievous  burden, 
which  did  not  represent  a  dollar  of  expenditure  or  indebtedness  be- 
tween any  of  the  parties  to  the  transaction.  What  his  purpose  was  is 
unknown.    It  was  never  disclosed  to  the  plaintiff  in  his  lifetime. 

It  is  a  cloud  upon  the  plaintiff's  title.  It  was  without  consideration. 
It  was  a  dummy  transaction.  It  was  perpetrated  long  after  the  taking 
of  possession  by  the  plaintiff.  All  this  is  admitted  by  the  demurrer. 
There  is  no  other  way  of  characterizing  the  transaction  than  as  a  fraud 
on  the  plaintiff.  Adopting  resolutions  of  appreciation  and  thanks  with 
public  dedication,  it  finds  its  supposed  generous  donor  has  saddled  it 
with  the  onerous  burden  of  a  $600,000,  6  per  cent,  mortgage  which 
does  not  represent  a  dollar  of  actual  money  or  indebtedness.  To  say 
that,  such  facts  being  conceded,  as  they  are  by  the  demurrer,  no  cause 
of  action  is  stated  in  equity,  is  to  leave  a  court  of  equitable  jurisdiction 
helpless  and  useless.  If  these  facts  are  established  upon  the  trial,  the 
court  will  have  no  difficulty  in  dispelling  this  most  substantial  and 
threatening  cloud  on  plaintiff's  title. 

The  order  sustaining  the  demurrers  to  the  complaint  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  denied,  with 
$10  costs  to  the  appellant,  with  leave  to  the  respondents  to  withdraw 
demurrers  and  answer  over  within  20  days  and  upon  payment  of  said 
costs.    All  concur. 


{161  App.  Dlv.  341) 

NORTH  BRITISH  &  MERCANTILE  INS.  CO.  T.  MERCHANTS'  NAT.  BANK. 

(Supreme  Court,  Appellate  Dlrlsion,  First  Department    March  20,  1914.) 

1.  Banks  and  Bankiitg  (f  154*) — ^DEPOsns — Patment  of  Forosd  Checks — 
StJFFiciEwcY  or  Evidence — Contbibutobt  Neolioenck. 

In  an  action  by  a  bank  depositor  to  recover  the  proceeds  of  checks 
fraudulently  drawn  by  plaintiff's  employes  against  plaintiff's  account,  ev- 
idence held  to  make  it  a  Jnry  question  whether  plaintiff  by  reason  of  Its 
negligence  in  not  examining  its  books  should  recover. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Gent.  Dig.  H  502- 
612,  516, 616,  618-533 ;  Dec.  Dig.  f  154.*] 

*For  other  casei  see  a&me  topic  ft  {  HirifBEB  In  Dee.  ft  Am.  Digs.  1907  to  data,  ft  Bap'r  ladexw 
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2.  Banks  and  Banking  (|  119*) — Defositb — Relation. 

The  relation  between  a  depositor  and  a  bank  la  that  of  debtor  and  cred- 
itor. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ii  289- 
292;   Dec.  Dig.  |  119.*] 

3.  Banks  and  Banking  (g  148*) — Deposits — Duty  or  Bank. 

A  bank  mnst  know  the  signatures  of  Its  depositors  and  Is  primarily  lia- 
ble if  It  pays  out  money  on  forged  checks  unless  the  depositor's  negligence 
contributed  to  the  payment  without  any  negligence  upon  the  part  of  the 
bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{  438- 
446.  451.  452;   Dea  Dig.  i  148.*] 

4.  Banks  and  Banking  (f  148*) — ^Fatmsnt  or  Fokoed  Papeb — Estoppel  oi 

Dbpositob. 

Defendant  bank  submitted  to  a  depositor  for  execution  an  Instrument 
by  which  defendant  was  authorized  to  deliver  to  the  person  named  the 
depositor's  passbook  and  take  such  person's  receipt  for  the  same  in  the 
form  printed  on  the  reverse  side,  and  the  depositor's  cashier  signed  the 
Instrument,  which  provided  that  unlen  written  notice  to  the  contrary 
was  given  within  10  days  from  the  date  of  the  receipt  It  was  to  be  con- 
sidered as  accepted  by  the  depositor  as  correct  and  the  agreement  was 
acted  upon  by  both  parties  untU  the  fraudulent  act  of  the  depositor's  em- 
ployes in  forging  checks  on  the  depositor's  account  was  discovered.  Held, 
that  the  depositor  could  not  repudiate  transactions  under  the  agreement 
on  the  ground  that  its  casliier  had  no  authority  to  sign  the  agreement  and 
the  messenger  to  whom  the  passbook  was  delivered  had  no  authority  to 
sign  the  receipt  especially  where  the  depositor  was  guilty  of  neglect  in 
taking  ordinary  precautions  to  prevent  the  bank  from  being  defrauded  by 
the  use  of  canceled  vouchers  called  for  by  the  passbook. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  if  438- 
446,  461,  452;  Dec.  Dig.  {  148.*] 

5.  Banks  and  Banking  ({  148*) — Dkpobixb. 

The  fact  that  a  bank,  which  paid  checks  fraudulently  drawn  on  a  de- 
positor's account  by  the  depositor's  employes,  received  the  checks  for  pay- 
ment from  other  solvent  banks,  so  that  it  required  to  again  pay  their 
amount  to  the  depositor  it  could  seek  reimbursement  from  the  other  banks, 
would  not  be  ground  for  requiring  it  to  again  pay  checks. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  !|  438- 
446,  451,  452;   Dec.  Dig.  §  148.*] 

Hotchkiss  and  Dowllng,  JJ..  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  North  British  &  Mercantile  Insurance  Company 
against  the  Merchants'  National  Bank.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM.  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  DOWLING,  and  HOTCHKISS,  JJ. 

George  A.  Strdhg,  of  New  York  City,  for  appellant 

William  H.  Van  Benschoten,  of  New  ifork  City,  for  respondent. 

McLaughlin,  J.  in  addition  to  the  facts  set  forth  in  the  opin- 
ion of  Mr.  Justice  HOTCHKISS,  it  should  be  stated  that  for  some 
time  prior  to  August  1,  1907,  and  during  all  of  the  time  covered  by 
the  transactions  here  involved,  the  defendant,  by  the  course  of  deal- 
ings between  the  parties,  kept  an  account  of  all  moneys  received  and 
paid  out  on  checks,  and  on  or  about  the  1st  day  of  each  month  made 

•For  other  cues  oea  same  topic  A  i  nvubbb  in  Dae.  A  Am.  Digs.  I'M  to  date,  A  Rep'r  Indexes 
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a  detailed  statement  of  all  deposits  and  payments  daring  the  preced- 
ing month  and  delivered  it,  with  the  checks  and  passbook,  to  the 
plaintiflf.  The  checks  in  question  here  were  paid  between  the  1st  of 
September,  1907,  and  the  15th  of  September,  1910.  The  first  bogus 
check,  for  $44.99,  was  dated  the  24th  of  August,  1907.  It  was  paid 
by  the  defendant  about  that  time,  the  amount  charged  to  plaintiff's  ac- 
count, and  a  statement  to  that  effect,  together  with  the  checks  returned 
to  the  plaintiff  about  the  1st  of  September.  The  next  one  was  in  Sep- 
tember, for  $55.01 ;  two  in  October,  aggregating  $41.77 ;  two  in  No- 
vember, aggregating  $60.05 ;  two  in  December,  amounting  to  $34.03 ; 
and  all  amounting  to  $235.85.  These  checks  were  all  negotiated  by 
Bradford,  as  were  all  of  those  during  the  following  months  up  to 
July,  1908,  when  Walker  commenced  operations.  At  first  both  Brad- 
ford and  Walker  purloined  but  few  checks  each  month.  Apparently, 
having  ascertained  how  easy  it  was  to  defraud  the  plaintiff,  they  in- 
creased the  number  so  that  one  month,  acting  either  separately  or  to- ' 
gether,  they  negotiated  23.  Between  August  1,  1907,  and  the  15th 
of  September,  1910,  the  plaintiff  deposited  with  the  defendant  $7,377,- 
903.78,  and  during  the  same  time  defendant  paid  out  on  checks  drawn 
by  plaintiff  $7,367,151.56,  and  in  addition  it  paid  the  checks  here  in- 
volved, which  it  is  conceded  bore  the  genuine  signature  of  the  plain- 
tiff, amounting  to  $13,176.74. 

Plaintiff's  counsel  conceded  at  the  trial  that  there  were  returned  by 
the  defendant  to  it  each  month  an  average  of  over  600  check  vouchers 
of  an  average  aggregate  amount  of  $200,000.  No  objection  was  made 
to  the  statements  returned  by  the  defendant  tb  plaintiff,  or  to  the 
payment  of  the  checks  here  in  question,  until  the  20th  of  September, 
1910.  The  fraud  was  discovered  by  a  check  being  presented  to  the 
plaintiff's  cashier  for  signature,  payable  to  the  order  of  one  Bauman. 
The  cashier's  assistant  called  his  attention  to  the  fact  that  they  had 
only  a  few  days  before  drawn  a  check  for  some  thirty-odd  dollars, 
payable  to  the  order  of  a  man  named  Bauman.  On  looking  at  that 
check  they  found  Walker's  name  indorsed  on  it.  This  resulted  in  an 
examination,  and  Walker's  confession  also  disclosed  the  frauds  com- 
mitted by  Bradford.  Many  of  the  checks  negotiated  by  him  bore  the 
indorsement  of  E.  B.  Wood.  A  further  investigation  followed,  which 
showed  that  Bauman's  indorsement  appeared  cmi  forty-one  checks, 
some  of  which  had  been  returned  to  plaintiff  by  the  defendant  each 
month  during  1909  and  1910,  save  January  and  March  of  the  former 
year,  and  87  checks  which  bore  the  indorsement  of  Walker,  extend- 
ing over  the  period  of  two  years  beginning  July,  1908^  and  ending  with 
August,  1910;  that  218  checks  bore  the  indorsement  of  Wood,  which 
involved  Bradford's  fraud ;  and  that  the  first  fraudulent  check  borS 
Bradford's  own  indorsement.  Had  the  slightest  examination  been 
made  by  the  plaintiff  of  its  books  and  the  evidence  in  its  possession, 
the  fraudulent  acts  of  Bradford  would  have  been  discovered  when  the 
bank  returned  the  first  bogus  check  with  the  other  vouchers.  And  the 
same  is  true  of  the  bogus  checks  returned  each  time  when  the  pass- 
book was  written  up.  The  plaintiff,  however,  did  nothing  for  upwards 
of  three  years,  and  the  result  was  that  these  two  dishonest  clerks 
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purloined  362  checks,  put  them  into  circulation,  and  the  same  were 
paid  hy  the  defendant,  concededly  acting  in  good  faith. 

[1-3]  Under  such  circumstances,  I  am  of  the  opinion  that  a  ques- 
tion was  presented  which  should  have  been  submitted  to  the  jury, 
whether  the  plaintiff  ought  to  recover  upon  any  of  the  checks.  The 
relation  between  a  depositor  and  a  bank  is  well  understood.  It  is  that 
of  debtor  and  creditor.  By  reason  of  this  relation  a  reciprocal  duty 
is  imposed.  A  bank  is  bound  to  know  the  signature  of  its  depositors 
and  pay  out  the  money  only  on  their  orders.  If  it  does  otherwise,  the 
bank,  primarily,  and  not  the  depositor,  must  stand  the  loss.  A  bank, 
however,  is  permitted  to  escape  liability  for  repayment  of  amounts 
paid  out  on  forged,  raised,  or  fictitious  checks,  by  establishing  that  it 
made  the  payment  in  good  faith,  without  negligence  upon  its  part,  and 
that  the  payment  was  brought  about  or  contributed  to  by  the  negli- 
gence of  the  depositor;  in  other  words,  that  the  payment  was  made 
by  reason  of  the  neglect  of  the  depositor  to  do  "those  things  dictated 
by  ordinary  business  customs  and  prudence  and  fair  dealing  toward 
the  bank,  which  if  done  would  have  prevented  the  wrongdoing  which 
resulted  from  their  omission."  Morgan  v.  U.  S.  Mortgage  &  Trust 
Co.,  208  N.  Y.  218,  101  N.  E.  871.  The  facts  here  presented  demon- 
strate very  clearly  the  reasonableness  of  this  rule.  Commercial  trans- 
actions are  now  carried  on  largely  by  means  of  checks.  The  plaintiff, 
as  indicated,  used  in  its  business  at  least  600  each  month,  aggregating 
in  amount  something  like  $200,000.  It  therefore  owed  a  duty  not 
only  to  the  defendant,  but,  I  think,  to  the  public  generally,  to  exer- 
cise at  least  reasonable  care  that  the  checks  which  it  signed  were  gen- 
uine and  not  fictitious  transactions.  If  it  failed  to  do  this,  then  it 
ought  not  to  be  permitted  to  assert  their  invalidity  against  either  the 
bank  upon  which  they  were  drawn  or  any  one  else  taking  them  in 
good  faith  and  for  value.  When  the  first  fictitious  check  was  re- 
turned, and  it  is  not  here  sought  to  recover  on  that  one,  if  an  ex- 
amination had  been  made  such  as  ordinary  prudence  would  have 
seemed  to  dictate,  Bradford's  dishonesty  would  have  been  disclosed, 
and  measures  could  have  been  taken  would  thereafter  have  prevented 
similar  transactions  either  by  him  or  Walker.  The  purpose  of  hav- 
ing the  passbook  written  up  was  to  ascertain  what  checks  had  been 
paid  out  and  what  the  defendant  claimed  as  to  the  plaintiff's  account. 
As  said  in  Morgan  v.  U.  S.  Mortgage  &  Trust  Co.,  supra: 
"■When  they  submitted  their  passbook  to  be  thus  written  up,  they  In  effect 
called  for  a  statement  of  their  account  as  kept  by  the  bank,  and,  when  this 
was  furnished  to  them,  Is  It  to  be  thought  that  they  satisfied  the  reqnlrements 
of  common  prudence  and  fairness  to  the  bank  by  absolutely  disregarding  the 
passbook  and  <±eck  list  which  could  not  be  easily  falsified,  and  simply  com- 
paring a  bundle  of  vouchers  which  might  be  much  more  easily  manipulated 
by  ready  abstraction  of  vouchers?  The  passbook  is  the  statement  of  the  bank's 
version  of  the  acooont  and  the  fundamental  basis  for  comparison  with  the  de- 
positor's own  records.  The  paid  checks  which  are  returned  are  the  vouchers 
of  the  bank  for  Its  account  as  vrrltten  on  the  passbook,  and,  If  they  are  to  be 
made  the  medium  of  comparison  of  accounts,  the  depositor  at  least  ought  to 
endeavor  to  know  that  they  tally  with  the  passbook.  Otherwise  he  has  made 
no  reliable  comparison  or  verification.  Therefore  it  seems  to  me  that,  when 
the  appellants  relied  for  verification  merely  on  a  comparison  of  vouchers  with- 
out any  effort  to  verify  these  by  comparison  with  the  check  list  or  passbook, 
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they  did  not  exercise  reasonable  methods.  On  the  other  hand,  It  seema  to  me 
that  when,  having  obtained  from  the  bank  a  list  of  youchers  and  balanced 
passbook  which  were  intended  to  give  and  did  give  them  a  correct  basis  for 
comparison  and  verification,  they  disregarded  these,  they  were  guilty  of  sucb 
obvious  oblivion  of  their  duties  that  no  extended  argument  can  make  plainer 
their  negligence  than  does  the  mere  redtal  of  the  facts." 

[4]  In  conoection  with  the  duty  imposed  on  the  plaintiff  to  examine 
the  returned  canceled  vouchers,  so  that  any  irregularity  in  their  issue 
could  be  at  once  corrected,  both  for  the  protection  of  the  defendant 
and  the  banking  community  in  general,  the  defendant,  in  August,  1909, 
submitted  to  the  plaintiff  for  execution  by  it  an  instrument  by  which 
the  defendant  was  authorized  to  deliver  to  the  person  named  the  plain- 
tiff's passbook  and  take  his  receipt  for  the  same  in  the  form  printed 
on  the  reverse  side  thereof.  The  plaintiff,  by  its  cashier,  signed  this 
instrument  and  delivered  it  to  the  defendant  This  receipt  was  to 
show  the  balance  at  the  close  of  business  on  the  day  specified,  together 
with  the  list  of  canceled  vouchers  called  for  by  the  passbook,  and, 
unless  written  notice  to  the  contrary  were  given  within  10  days  from 
the  date  thereof,  it  was  to  be  considered  as  accepted  by  the  plaintiff 
as  correct.  Thereafter,  on  receipt  of  the  passbook  and  vouchers,  plain- 
tiff's representatives  signed  such  receipt  "The  plaintiff,  however,  seeks 
to  repudiate  this  agreement  on  the  ground  that  the  cashier  had  no  au- 
thority from  the  plaintiff  to  sign  it  and  that  the  messenger  to  whom 
the  passbook  and  vouchers  were  delivered  had  no  authority  to  sign 
such  receipt.  But  the  agreement  was  acted  upon  by  both  of  the  par- 
ties from  the  time  of  its  execution  until  the  fraudulent  acts  of  Brad- 
ford and  Walker  were  discoveried,  and  during  such  time  it  was  not 
even  suggested  that  the  cashier  did  not  have  authority  to  make  what- 
ever arrangements  were  necessary  with  defendant  as  to  its  banking  ac- 
count. It  was  too  late  for  the  plaintiff,  after  thus  receiving  the  can- 
celed vouchers  and  statement  of  the  account  as  shown  by  them,  and 
the  same  had  been  acted  upon  by  plaintiff,  to  thereafter  repudiate  the 
transactions,  especially  when  it  appeared  that  all  of  the  checks  were 
issued  under  circumstances  which  would  justify  a  finding  that  the 
plaintiff  had  neglected  to  take  even  ordinary  precautions  to  prevent 
the  defendant  or  others  from  being  defrauded  by  their  use. 

The  plaintiff  was  resorting  to  the  use  of  checks  for  the  purpose  of 
doing  its  business,  and  every  one  of  those  in  question  bore  its  genuine 
signature.  The  bank,  of  course,  was  bound  to  know  that  the  maker's 
signature  was  genuine,  and  it  is  possible  it  was  also  bound  to  know 
that  the  indorsement  on  the  first  check  was  genuine;  but  when  no 
objection  was  made  to  it  when  returned,  it  had  a  right  to  treat  other 
checks  coming  in  as  it  had  that  one ;  in  any  event,  after  the  statement 
and  vouchers  had  been  returned  and  no  objection  made  within  a  rea- 
sonable time,  then  it  seems  to  me  it  certainly  was  a  question  for  the 
jury  to  determine  whether  or  not  the  plaintiff  was  not  bound  by  an 
implied  ratification  of  the  statements  rendered.  Dana  v.  Nat  Bank  of 
the  Republic,  132  Mass.  156. 

If  the  plaintiff  knew  of  the  fraud,  then  it  was  bound  to  inform  the 
defendant  of  it  It  did,  in  legal  effect,  know  of  it,  because  its  own 
jecords  showed  it,  as  the  slightest  examination  of  them  disclosed. 
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Fair  dealings  require,  ander  such  circumstances,  that  it  should  be  held 
to  the  statements  as  rendered,  on  the  ground  that  it  adopted  the  pay- 
ments made  and  impliedly,  ratified  them.  Leather  Manufacturers' 
Bank  v.  Morgan,  117  U.  S.  96,  6  Sup.  Ct.  657,  29  L".  Ed.  811 ;  Myers 
V.  S.  W.  Nat.  Bank,  193  Pa.  1.  44  Atl.  280,  74  Am.  St.  Rep.  672. 

[6]  But,  it  is  said,  the  defendant  ought  not  to  escape  liability  be- 
cause it  received  the  checks  for  payment  from  other  banks  which  are 
solvent,  for  which  reason  it  will  not  be  damaged.  I  do  not  think  this 
condusion  follows.  Defendant  has  paid  the  checks  <»ice,  and,  plain- 
tiff having  called  upon  it  i^in  to  pay  them,  it  has  a  right  to  resist  the 
payment,  irrespective  of  whether  or  not  it  may,  in  case  it  does  pay, 
be  reimbursed  by  some  one  else.  A  loss  has  been  sustained,  which, 
if  occasioned  solely  by  plaintiff's  negligence,  should  be  borne  by  it,  and 
the  defendant  is  in  position  to  assert  such  defense — this  upon  the 
theory  that  one  who,  by  his  own  neglect,  is  responsible  for  or  the 
cause  of  a  loss,  should  bear  it  instead  of  an  innocent  party.  First  Nat. 
Bank  v.  American  Exch.  Nat.  Bank,  49  App.  Div.  349,  63  N.  Y.  Supp. 
58,  affirmed  170  N.  Y.  88,  62  N.  E.  1089. 

I  am  of  the  opinion  that  there  was  at  least  a  question  for  the  jury 
as  to  the  negligence  of  the  plaintiff  that  would  prevent  a  recovery. 
The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

INGRAHAM,  P.  J.,  and  LAUGHLIN,  J.,  concur. 

HOTCHKISS,  J.  (dissenting).  The  plaintiff  was  a  depositor  with 
the  defendant  and  brought  this  action  for  a  balance  of  account.  What, 
if  any,  balance  exists,  depends  upon  certain  chedcs  which  plaintiff 
claims  were  improperly  paid  by  the  defendant  because  of  the  alleged 
forgeries  of  the  indorsements  of  the  payees.  The  number  of  checks 
in  dispute  is  362,  covering  a  period  from  August  1,  1907,  to  Septem- 
ber 15,  1910.  The  plaintiff  is  an  English  company  which  maintains  a 
principal  office  in  the  city  of  New  York  under  the  charge  of  a  general 
manager,  and  through  which  plaintiff's  business,  including  its  many 
agencies  in  the  United  States,  is  directed.  During  the  period  in  ques- 
tion, nearly  800,000  policies  were  sent  from  the  New  York  office  to 
the  plaintiff's  various  agencies,  and  there  was  at  all  times  outstanding 
on  its  books  policies  approximating  300,000  in  number.  When  a  pol- 
icy was  canceled  before  it  had  expired,  it  became  necessary  to  pay  to 
the  holder  a  return  premium  representing  the  unearned  portion  of  the 
original  premium.  The  policies  on  account  of  which  such  payments 
-were  made  amounted,  during  the  period  in  question,  to  some  hundreds 
of  thousands.  The  individual  amounts  of  the  sums  so  returned  were 
comparatively  small;  but,  because  of  their  great  number,  the  aggre- 
gate amounted  to  about  $90,000  a  month,  all  of  which  was  apparently 
drawn  from  the  plaintiff's  account  with  the  defendant.  The  territory 
in  which  plaintiff  transacted  business  was  divided  into  districts,  and, 
vrhen  an  application  for  a  return  premium  was  received,  it  would  be 
given  over  to  a  clerk  who  had  charge  of  the  returns  within  the  district 
to  which  the  policy  concerned  belonged,  and  thereupon  it  became  his 
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duty  to  proceed  as  follows :  From  the  canceled  policy,  the  "daily  re- 
port," and  the  "policy  register,"  it  was  the  duty  of  the  clerk  to  make 
out  on  a  printed  form  what  was  called  an  "account,"  showing  certain 
particulars  of  the*  policy,  the  amount  of  the  return  premium,  etc  The 
same  clerk  would  also  prepare  an  "order"  on  plaintiff's  cashier  for  a 
check  on  defendant  for  the  amount  to  be  returned.  The  clerk  would 
then  pass  the  "account"  and  the  "order"  to  the  head  of  the  accounting 
department,  who  would  sign  the  "order"  and  send  it  to  the  cashier, 
with  the  voucher  papers  on  which  the  order  was  based,  attached.  A 
check  having  been  prepared  by  the  cashier,  it  would  be  sent  to  the 
proper  officers  of  the  plaintiff  for  signature,  after  which  the  check 
would  be  returned  to  the  head  of  the  accounting  department,  and  from 
him  it  would  come  to  the  hands  of  the  clerk  who  had  prepared  the 
vouchers  on  which  the  check  was  based,  and  thereupon  it  became  the 
duty  of  the  clerk  to  see  that  the  check  was  transmitted  to  the  person  en- 
titled to  receive  the  same. 

Among  the  clerks  emi^oyed  in  plaintiff's  accounting  department  and 
whose  business  it  was  to  prepare  vouchers  and  checks  for  return  pre- 
miums were  Bradford  and  Walker,  who,  when  the  checks  in  question 
came  back  into  their  hands  duly  signed,  purloined  them  and  converted 
their  proceeds  to  their  own  use.  This  conversion  was  accomplished  in 
the  following  manner:  In  every  case,  the  checks  represented  a  ficti- 
tious transaction  upon  which  no  return  premium  was  owing  by  the 
plaintiff,  and  each  of  the  checks  had  been  procured  from  plaintiff  by 
means  of  fictitious  vouchers  on  the  faith  of  which  the  checks  were 
signed.  In  some  instances,  the  names  of  the  payees  of  the  checks  were 
those  of  existing  persons,  some  of  whom  were  customers  of  the  plain- 
tiff, but  to  whom  plaintiff  owed  nothing,  and  some  were  personal  cred- 
itors of  Walker,  who  took  this  method  to  pay  his  personal  debts.  The 
remaining  payees  represented  persons  having  no  existence.  Of  the 
checks  payable  to  the  order  of  existing  payees,  some  were  in  fact  in- 
dorsed by  such  payees ;  but  on  the  others  the  indorsements  were  forged. 
The  indorsements  so  forged  and  as  well  the  indorsements  of  the  checks 
payable  to  nonexisting  payees  were  made  by  Bradford  or  by  Walker 
or  by  the  procurement  of  one  of  them.  The  frauds  were  discovered 
by  plaintiff,  and  the  defendant  was  notified  early  in  September,  1910. 
Prior  to  August  2,  1909,  it  had  been  defendant's  custom  to  return  to 
plaintiff  its  passbook  with  canceled  vouchers  and  to  take  a  mere  re- 
ceipt for  the  same ;  but  on  that  day  defendant  gave  to  plaintiff's  bank 
messenger  a  new  form  of  signature  card  with  directions  to  have  it 
signed  by  some  one  duly  authorized  and  to  return  the  same  to  defend- 
ant. On  one  side  of  this  card  was  an  order  designating  the  individual 
to  whom  defendant  should  deliver  returned  vouchers,  "taking  his  re- 
ceipt for  same  in  my  behalf  in  form  as  on  reverse  hereof."  On  the 
reverse  side  was  printed  the  following  form  of  receipt  : 

"New  York,  190    . 

"Received,  from  the  Merchants'  National  Bank  of  the  City  of  New  Tork 

passbook  for  the  account  of  the  undersigned,  showing  balance  f  at  the 

close  of  business,  together  with  canceled  vouchers  called  for  by 

passbook  and  list  of  vouchers  which  are  hereby  accepted  as  correct  and  gen- 
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uine,  and  the  account  approved  as  stated,  unless  written  notice  to  the  con- 
trary Is  given  within  ten  days  from  this  date." 

This  blank  card  was  by  the  messenger  delivered  to  Ketcham,  an  em- 
ploye of  the  plaintiff  witfi  the  title  of  cashier,  and  among  whose  duties 
was  the  making  up  of  the  daily  deposits  with  defendant  and  the  receipt 
and  custody  of  all  returned  vouchers  when  the  same  were  brought  to 
plaintiff's  office  by  the  messenger.  Ketcham  was  not  an  officer  of  the 
plaintiff  and  his  duties  were  clerical  only.  Without  calling  the  atten- 
tion of  any  of  plaintiff's  responsible  officers  to  the  receipt  of  the 
card  or  to  the  new  system  of  receipting  for  canceled  vouchers  which 
the  terms  of  the  card  suggested,  Ketcham  filled  in  the  name  of  the 
messenger,  Thomas  Baxter,  as  the  one  authorized  in  the  future  to  re- 
ceive from  defendant  and  receipt  for  canceled  vouchers,  and  so  filled 
in,  Ketcham  signed  the  card  in  the  name  of  the  plaintiff,  per  "D.  R. 
Ketcham,  Cashier."  The  signed  card  was  on  August  2d  returned  to 
the  defendant,  from  which  date  all  of  plaintiff's  canceled  vouchers  were 
receipted  for  in  the  foregoing  form.  The  fact  that  Ketcham  had 
signed  the  card  and  authorized  the  giving  of  the  form  of  receipt  evi- 
denced thereby  was  never  brought  to  the  knowledge  of  any  repre- 
sentative of  plaintiff  authorized  to  contract  in  its  behalf.  On  the  trial 
much  testimony  was  given  both  by  plaintiff  and  defendant  on  the  sub- 
ject of  plaintiff's  alleged  negligence  in  uttering  the  checks  and  as  well 
in  failing  to  adopt  and  enforce  such  a  system  of  examination  or  audit 
as  was  adapted  to  disclose  the  fraudulent  practices  of  its  clerks. 

At  the  conclusion  of  the  trial,  both  sides  moved  to  direct  a  verdict. 
Defendant's  motion  having  been  denied,  it  asked  to  go  to  the  jury:  04 
a  variety  of  questions  including  those  raised  on  this  appeal. 

An  analysis  of  the  checks  as  they  appear  in  the  record  shows  that 
they  were  drawn  to  the  order  of  payees  and  bore  indorsements  which 
are  divisible  into  the  following  classes:  (a)  Checks  to  the  order  of 
existing  persons ;  (b)  checks  to  the  order  of  nonexisting  persons ;  (c) 
checks  of  class  A  indorsed  by  the  identical  payees  named  therein; 
(d)  checks  of  class  A  bearing  forged  indorsements  of  payees. 

The  plaintiff  recovered  on  all  the  checks  of  the  several  classes,  on 
the  theory  that  the  payees'  indorsements  were  forgeries,  and  counsel 
so  argues  on  this  appeal.  In  the  case  of  checks  to  the  order  of  and 
indorsed  by  existing  payees,  the  theory  is  that,  as  to  plaintiff,  they  are 
to  be  regarded  as  forgeries  because  plaintiff  never  intended  to  draw 
checks  to  such  payees.  The  bank  has  thus  been  held  liable  not  only 
in  the  case  of  nonexisting  payees,  but  also  in  cases  of  existing  payees 
whose  indorsements  were  genuine. 

(1)  No  argument  is  necessary  to  show  that  the  court  erred  in  cases 
of  the  latter  class.  As  to  these,  the  bank  paid  according  to  its  instruc- 
tions. If  plaintiff  was  led  by  fraud  or  mistake  into  unintentionally 
giving  to  the  bank  orders  to  pay  to  persons  to  whom  it  owed  nothing, 
5ie  loss  should  fall  on  plaintiff  whose  error  caused  the  payments  to  be 
made. 

(2)  The  case  of  nonexistent  payees  is  apparently  covered  by  Hart- 
ford V.  Greenwich  Bank,  157  App.  Div.  448,  142  N.  Y.  Supp.  387,  de- 
cided by  this  court  in  June  last.    In  that  case,  an  employe  of  a  tea  com- 
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pany,-  a  depositor  in  defendant  bank,  fraudulently  induced  his  employ- 
er to  sign  checks  to  the  order  of  a  nonexistent  person,  in  payment  of 
bills  wWch  the  employe  led  his  employer  to  believe  were  owing  by 
him  to  such  pretended  creditor.  In  fact,  the  name  of  such  payees 
was  one  assumed  by  the  employe  himself  and  under  which  he  had 
rented  an  office  and  received  his  mail  in  a  distant  part  of  the  city. 
Under  his  assumed  name,  the  employe  opened  an  account  with  the 
Greenwich  Bank.  Having  thus  fraudulently  procured  the  checks  from 
his  employer,  the  employe  indorsed  the  same  in  his  assumed  name,  and, 
so  indorsed,  deposited  them  with  the  defendant  bank,  from  which  he 
drew  the  proceeds.  By  a  divided  court,  the  bank  was  held  not  liable 
to  the  tea  company  for  the  loss.  The  reasoning  of  the  court  is  summed 
up  in  the  following  sentences  (at  page  451  of  157  App.  Div.,  at  page 
389of  142N.  Y.  Supp.): 

"This  Is  not  strictly  speaking  the  case  of  a  check  drawn  to  a  flctltloas  or 
nonexistent  person.  •  *  *  What  we  have  here  Is  a  sacceasful  fraud  per- 
petrated upon  the  tea  company  by  one  of  Its  own  employes,  by  which  It  wa» 
induced  to  believe  that  It  owed  that  employ^  certain  sums  of  money.  The 
checks  In  snlt  were  Intended  to  be  paid  In  satisfaction  of  this  supposed  debt 
and  were  tn  fact  paid  to  the  person  for  whom  they  were  intended.  No  ha- 
bility  attaches  to  the  bank  under  these  drcomstances." 

The  minority  of  the  court  pointed  out  that,  while  t^ie  majority  as- 
sumed to  base  their  decision  on  the  intent  of  the  drawer,  they  had  in 
fact  confused  the  matter  of  such  intent  with  that  of  the  identity  of 
the  payee,  and  in  working  out  their  legal  conclusion  had  substituted 
the  latter  for  the  former.  The  error  in  a  result  thus  obtained  was 
pointed  out  in  Philips  v.  Mercantile  Nat.  Bank,  140  N.  Y.  556,  562, 
35  N.  E.  982,  983  (23  L.  R.  A.  584,  37  Am.  St  Rep.  596),  where  Judge 
Gray,  writing  for  the  court,  said : 

"The  fictltlousness  of  the  maker's  direction  to  pay  does  not  depend  upon 
the  identification  of  the  name  of  the  payee  with  some  existent  person,  but  upon 
the  intention  underlying  the  act  of  the  maker  in  inserting  the  name." 

The  minority  in  the  Greenwich  Bank  Case  placed  their  dissent  on 
the  ground  that  the  indorsement  of  the  name  of  the  payee  should  be 
treated  as  a  forgery,  and  that  "the  rule  that  a  check  payable  to  a  ficti- 
tious payee  is  deemed  payable  to  bearer  has  no  application  where  the 
drawer  of  the  checks  is  not  aware  that  the  payee  is  fictitious."  At 
page  454  of  1S7  App.  Div.,  at  page  392  of  142  N.  Y.  Supp.  (citing 
Shipman  v.  Bank  of  State  of  New  York,  126  N.  Y.  318,  27  N.  E.  371, 
12  L.  R.  A.  791,  22  Am.  St.  Rep.  821).  As  I  read  the  Shipman  Case, 
it  decided  exactly  that  on  a  state  of  facts  indistinguishable  from  those 
in  the  Greenwich  Bank  Case.  In  the  Shipman  Case,  plaintiffs  were 
by  the  fraud  of  their  clerk  induced  to  sign  checks  to  various  classes 
of  fraudulent  payees,  including  some  wholly  fictitious  who  plaintiffs 
were  induced  to  believe  were  clients  of  plaintiffs,  to  whom  the  sums 
represented  by  the  checks  were  owing.  But  the  question  would  seem 
settled  by  Seaboard  Nat.  Bank  v.  Bank  of  America,  193  N.  Y.  26, 
85  N.  E.  829,  22  L.  R.  A.  (N.  S.)  499.  In  that  case,  one  Pennock, 
an  employe  of  Babcock  &  Co.,  a  depositor  of  the  Federal  Bank,  pre- 
sented to  that  bank  a  check  purporting  to  have  been  drawn  on  it  by 
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Babcock  &  Co.  to  the  order  of  "N.  Y.  Draft,"  but  which  check  was 
in  fact  forged.  In  exchange  for  this  check,  the  employe  received  from 
the  Federsd  Bank  a  draft  on  plaintiff  to  the  order  of  Carroll  Bros, 
whose  name  Pennock  indorsed  on  the  draft  which  he  deposited  to  his 
credit  in  the  Mellon  Bank.  Carroll  Bros,  was  an  existing  firm  and  deal- 
ers with  Babcock  &  Co.,  but  to  whom  the  latter  owed  nothing.  Plain- 
tiff, having  reimbursed  the  Federal  Bank,  brought  action  to  recover 
the  amount  of  the  draft  from  defendant,  the  correspondent  of  the  Mel- 
lon Bank,  to  which  plaintiff  had  paid  the  draft,  and  judgment  in  plain- 
tiff's favor  was  sustained.  The  court  refused  to  treat  Carroll  Bros, 
as  fictitious  payees  because,  under  subdivision  3  of  section  28  of  the 
Negotiable  Instruments  Law  (Consol.  Laws,  c.  38)  of  this  state,  such 
an  instrument  payable  "to  the  order  of  a  fictitious  or  nonexisting  per- 
son" is  to  be  considered  as  payable  to  bearer  only  when  "such  fact 
was  known  to  the  person  making  it  so  payable."  After  pointing  out 
that  in  this  fact  of  knowledge  lies  the  difference  between  our  act  and 
certain  others,  including  the  English  Bills  of  Exchange  Act,  the  court 
cites  numerous  commentators,  who  recognize  the  "New  York  rule," 
and  also  quotes  with  approval  (at  page  35  of  193  N.  Y.,  at  page  832 
of  85  N.  E.  [22  L.  R.  A.  (N.  S.)  499])  the  foUowit^  very  apt  language 
from  the  Shipman  Case: 

''Hence  if  tbe  maker  or  drawer  supposes  the  payee  to  be  an  actually  existing 
parson  (as  for  Instance,  where  he  is  induced  by  fraud  to  draw  the  instrument 
to  the  order  of  a  fictitious  person  whom  he  supposes  to  exist),  tbe  instnunent 
'wUl  not  be  payable  to  bearer,  and  no  person  can  acquire  the  title  thereto  by 
delivery.  And  where  the  Instrument  is  drawn  payable  at  a  bank,  the  bank 
cannot  charge  the  same  to  the  account  of  its  customer,  since  the  Instrument 
1b  not  in  such  case  payable  to  bearer  and  the  Instrument  Is  a  forgery." 

The  reason  for  the  so-called  "New  York  rule"  is  apparent  and  sup- 
ports its  propriety,  and  incidentally  discloses  what  I  deem  to  be  the 
basic  error  of  the  decision  in  the  Greenwich  Bank  Case.  A  check 
Ipayable  to  a  nonexistent  person,  necessarily,  can  never  bear  a  genuine 
indorsement.  Hence  the  drawer  who  is  aware  of  such  nonexistence 
cannot  intend  the  check  to  be  indorsed  by  the  payee  named  and  must 
be  taken  as  intending  it  to  be  payable  to  bearer.  But,  if  the  fact  of 
the  payee's  nonexistence  is  unknown  to  the  drawer,  presumably  he 
relies  on  the  drawee  to  see  to  it  that  pajrment  is  made  as  (Greeted,  and 
this  casts  the  burden  on  the  drawee  to  ascertain  by  identification  or 
otherwise  to  whom  he  pays,  and  to  pay  only  on  a  genuine  indorse- 
ment. Naturally,  if  such  an  indorsement  be  impossible,  the  drawee 
should  not  pay  at  all. 

It  has  been  suggested  that  the  Seaboard  Bank  Case  is  to  be  distin- 
guished from  that  of  the  Greenwich  Bank,  because  in  the  former  the 
check  of  Babcock  &  Co.  in  exchange  for  which  the  Federal  Bank  is- 
sued its  draft,  was  a  forgery,  but  this  fact  the  court  took  pains  to 
point  out  (at  pages  31  and  32  of  193  N.  Y.,  85  N.  E.  829,  22  L.  R.  A. 
[N.  S.]  499),  was  quite  immaterial.  The  case  of  the  Seaboard  Bank 
was  neither  cited  by  counsel  nor  referred  to  in  either  of  the  opinions 
in  the  Greenwich  Bank  Case,  and  seems  to  have  wholly  escaped  atten- 
tion. If,  however,  it  is,  as  I  deem  it  to  be,  a  controlling  authority 
binding  upon  and  which  it  was  the  duty  of  this  court  to  follow  when 
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-deciding  the  Greenwich  Bank  Case,  then  I  conceive  it  is  no  less  our 
duty  to  accept  it  now.  I  conclude  therefore  that  the  defendant  prima 
facie  is  liable  on  the  class  of  checks  in  question. 

(3)  We  have  remaining,  checks  drawn  to  the  order  of  existing 
payees  whose  indorsements  were  forged.  This,  among  other  points, 
brings  directly  up  the  question  of  plaintiff's  negligence,  to  whidi  sub- 
ject the  testimony  at  the  trial  was  largely  directed.  The  bank  claims 
that,  notwithstanding  it  may  be  liable  prima  facie  on  this  class  of 
■checks  and  as  well  on  any  of  the  other  classes  on  which,  as  I  have 
hereinbefore  pointed  out,  it  is  similarly  liable,  nevertheless  it  was  er- 
ror to  direct  a  verdict  against  it,  because : 

(1)  As  to  all  the  checks  in  dispute,  the  question  of  plaintiff's  n^li- 
gence  should  have  gone  to  the  jury. 

(2)  Defendant  was  released  by  the  10  days'  limitation  contained  in 
the  returned  voucher  agreement  signed  by  Ketcham. 

(3)  As  to  all  checks  on  which  a  claim  was  not  made  within  one  year 
after  the  return  of  the  vouchers,  defendant  is  released  by  section  326 
of  the  Negotiable  Instruments  Law. 

I  take  these  questions  up  in  inverse  order. 
(3)  The  statute  says: 

"No  bank  shall  be  liable  to  a  depositor  for  the  pajrment  by  it  of  a  forged  or 
raised  check,  unless  within  one  fear  after  the  return  to  the  depositor  of  the 
voucher  of  such  payment,  such  depositor  shall  notify  the  bank  tiiat  the  check 
80  paid  was  forged  or  raised." 

On  the  face  of  the  statute,  it  clearly  does  not  apply.  It  is  perfectly 
clear  what  forged  and  raised  checks  are.  When  we  speak  of  a  forged 
check,  we  mean  that  the  maker's  name  is  forged;  a  raised  check  is 
one  the  amount  of  which  has  been  increased.  Defendant  attempts  to 
extend  the  statute  to  the  case  of  forged  indorsements,  on  the  tiiecwy 
that  under  the  Penal  Law  forgery  of  a  check  includes  the  forgery  and 
circulation  of  an  indorsement  Obviously,  if  by  the  phrase  "forged 
check"  it  was  meant  to  include  everything  which  the  Penal  Law  de- 
fined as  such,  then  there  was  no  sense  in  using  the  term  "-raised" 
check,  because  that  equally  is  a  "forged"  check.  But  defendant  argues 
that  its  construction  of  the  statute  is  reasonable  because  the  depositor 
is  much  better  able  than  the  bank  to  ascertain  the  validity  of  an  in- 
dorsement. This  is  manifestly  untrue.  The  law  is  settled  that  ordi- 
narily a  depositor  owes  no  duty  to  the  bank  to  examine  the  indorse- 
ments on  his  returned  vouchers,  inasmuch  as  the  obligation  is  upon 
the  bank  to  make  payment  according  to  the  drawer's  directions,  and 
hence  it  is  the  bank's  duty  to  ascertain  that  it  is  making  payment  to 
the  right  person — &  dtity  which  the  depositor  may  assume  it  has  ful- 
filled when  his  checks  are  returned.  Section  326  was  originally  enact- 
ed in  1904.  There  had  shortly  previous  been  a  number  of  cases,  in- 
cluding the  Critten  Case,  171  N.  Y.  219,  63  N.  E.  969,  57  L.  R.  A. 
529,  involving  the  liability  of  banks  for  foiled  and  raised  checks. 
There  was  much  dicta  and  some  language  more  or  less  equivocal  in 
the  books,  but  never  until  Morgan  v.  U.  S.  Mtg.  &  Trust  Co.,  208  N. 
Y.  218,  101  N.  E.  871  (1913),  was  it  squarely  and  finally  settled  that 
the  depositor  (as  maker)  owed  to  the  bank  the  duty  to  make  a  reason- 
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ably  careful  examination  of  his  returned  vouchers,  and  more  es>pe- 
cially  had  it  never  been  decided  within  what  exact  time  he  must  notify 
the  bank  of  errors.  The  law  was  that  the  notice  must  be  within  a 
reasonable  time,  which  necessarily  depended  upon  the  circumstances 
of  the  case.  Section  326  was  adopted  to  settle  both  of  these  ques- 
tions by  making  it  incumbent  on  the  part  of  a  depositor  whose  signa- 
ture to  a  check  had  been  forged  or  whose  check  had  been  raised,  to 
notify  the  bank  within  a  year.  It  was  a  codification  of  substantive 
law.  Shattuck  v.  Guardian  Trust  Co.,  204  N.  Y.  200,  97  N.  E.  517. 
There  may  be  a  good  reason  for  a  statute  requiring  a  depositor  to  noti- 
fy the  bank  within  a  limited  time  of  any  irregularity  in  indorsements 
on  returned  vouchers ;  but,  in  the  light  of  the  law  which  relieves  the 
depositor  of  any  duty  so  to  do  (except  as  hereinafter  considered),  I 
think  it  useless  to  ar^e  that  the  phrase  "forged"  check  includes  a 
forged  indorsement. 

(2)  Prior  to  August  2,  1909,  plaintiff  had  been  doing  business  with 
defendant  under  a  system  by  which  returned  vouchers  were  simply 
receipted  for.  Shortly  after  the  dedsion  in  the  Critten  Case,  there 
was  a  general  movement  among  banks  to  protect  themselves.  This 
led  to  the  adopting  of  a  more  stringent  form  of  receipt  for  returned 
vouchers.  Thus,  this  defendant  adopted  a  form  of  receipt  which, 
after  acknowledging  the  return  of  the  passbook  with  canceled  vouch- 
ers as  per  list  attached,  said  that  the  same  "are  hereby  accepted  as 
correct  and  genuine  and  the  amoimt  approved  as  stated,  unless  written 
notice  to  the  contrary  is  given  within  ten  days  from  this  date."  This 
new  agreement  was  on  At^st  2,  1909,  signed  in  plaintiff's  behalf  by 
Ketcham,  its  cashier.  The  original  seems  to  have  been  retained  by 
defendant,  and  no  copy  was  kept  by  or  delivered  to  plaintiff.  Al- 
though Ketcham  held  the  title  of  cashier,  he  was  in  fact  no  more  than 
a  clerk  whose  duties  included  caring  for  the  current  cash,  making  de- 
posits, and  receiving  returned  vouchers.  He  never  had  actual  author- 
ity to  sign  the  new  and  modified  returned  voucher  contract,  and  he 
never  informed  any  one  in  authority  that  he  had  done  so.  Previous 
to  the  adopting  of  this  new  form  as  above  stated,  it  was,  plaintiff's 
custom  to  give  a  simple  receipt  for  the  returned  vouchers.  I  do  not 
think  that  any  express  contract  can  be  predicated  of  these  facts.  Ketch- 
am had  no  authority  to  make  such  a  contract.  But  do  not  the  facts 
raise  an  implied  agreement  on  plaintiff's  part  identical  with  the  terms 
of  the  paper  signed  by  Ketcham?  I  think  so.  When  defendant  sent 
to  plaintiff,  by  Baxter,  plaintiff's  messenger,  the  new  contract  with  di- 
rections to  have  it  signed  by  some  one  in  authority,  and  when  that 
form  of  contract,  accompanied  by  defendant's  message,  was  presented 
to  Ketcham,  the  communication  came  to  an  agent  who  represented 
plaintiff  in  the  matter  of  returned  vouchers.  This  amounted  to  notice 
to  plaintiff  of  defendant's  desire  and  intention,  in  the  future,  to  be 
bound  by  and  to  do  business  only  on  the  basis  of  the  terms  contained 
in  the  paper  so  presented  to  plaintiff  for  its  acceptance.  It  then  be- 
came plaintiff's  duty  to  act  in  the  premises.  It  could  not  remain  silent 
and  continue  to  do  business  with  defendant,  unless  it  was  willing  to 
accept  defendant's  conditions. 
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In  the  face  of  this  notice,  the  subsequent  transactions,  defendant 
believing  that  it  had  a  valid  contract — must  be  deemed  to  have  been 
pursuant  to  an  implied  contract  between  the  parties,  in  short,  a  con- 
tract by  offer  and  acceptance.  See  1  Cyc.  256,  257,  258.  If  defend- 
ant's president  had  notified  plaintiff's  president  that  their  future  busi- 
ness must  be  done  on  the  basis  of  the  conditions  set  forth  in  the  paper 
signed  by  Ketcham,  and  if  after  this,  without  dissent,  plaintiff  had  con- 
tinued to  transact  its  banking  business  with  defendant,  can  there  be 
any  doubt  that  the  notice  would  have  bound  plaintiff?  I  think  the 
notice  delivered  to  Ketcham  had  the  same  effect.  True,  he  had  no 
power  to  enter  into  any  express  contract  in  the  premises,  but  he  was 
an  agent  representing  plaintiff  in  the  business  in  question,  and,  as  such, 
it  was  proper  for  defendant  to  convey  through  him  a  notice  to  plain- 
tiff with  respect  to  this  business,  and,  inasmuch  as  it  thereupon  be- 
came the  duty  of  Ketcham  to  communicate  this  notice  to  plaintiff,  he 
is  presumed  to  have  done  so.  Shattuck  v.  Guardian  Trust  Co.,  204 
N.  Y.  200,  207,  208,  97  N.  E.  517.  Plaintiff  havii^  faUed  to  dissent 
from,  and'defendant  having  relied  on,  this  apparent  acquiescence,  the 
contract  resulting  is  one  made  not  by  Ketcluun,  Ixit  by  plaintiff  itself. 
It  is  argued  that  the  effect  of  any  such  notice  was  not  to  conclude 
plaintiff,  but  at  most  to  establish  an  account  stated,  which  it  could 
open  for  fraud  or  mistake.  I  cannot  so  regard  it  Any  such  con- 
struction would  disregard  the  words  "hereby  accepted  as  correct  and 
genuine,"  which  precede  the  words  "and  the  account  approved  as 
stated."  These  words  refer  back  to  "canceled  vouchers."  As  "vouch- 
ers," the  returned  checks  included  the  indorsements  of  the  payee. 
Plaintiff's  ratification  and  adopting  of  these  "vouchers"  and  its  release 
of  defendant  from  responsibility  for  their  genuineness  and  sufficiency 
as  valid  charges,  unless  objection  should  be  made  within  ten  days,  was 
the  manifest  purpose  of  the  new  form  of  contract  and  the  clear  pur- 
pose of  the  language  used  therein.  No  words  of  this  character  were 
necessary  if  the  intent  of  the  contract  was  merely  to  effect  an  account 
stated.  A  mere  return  of  the  balanced  passbook  and  the  canceled 
vouchers  would  have  accomplished  this.  No  receipt,  much  less  any 
words  of  express  contract,  was  necessary.  Plaintiff  was  bound  by  the 
limitation  of  ten  days.  In  Matter  of  New  York  L.  &  W.  R.  R.  Co., 
98  N.  Y.  447.  453. 

(1)  The  negligence  asserted  is  of  two  kinds:  Negligence  in  signing 
and  uttering  the  checks,  in  that  plaintiff  failed  so  to  saf^^uard  its 
system  for  their  issuance  as  to  afford  reasonable  protection  from  such 
frauds  as  those  by  which  it  was  victimized,  and,  as  well,  negligence  in 
failing  to  take  any  reasonably  adequate  means  to  discover  the  extensive 
and  long-continued  frauds  after  they  had  b^^un.  If,  in  any  view  of 
the  case,  either  of  those  questions  was  material,  I  should  advise  re- 
versal on  this  ground,  because  I  think,  in  that  event,  the  evidence  of 
negligence  was  such  as  to  require  the  facts  (except  as  to  the  checks 
which  bore  genuine  indorsements  of  existing  payees  on  which  I  deem 
defendant  not  liable  in  any  event),  to  be  submitted  to  the  jury. 

But  in  my  opinion,  any  negligence  on  plaintiff's  part  is  quite  immate- 
rial.   In  the  Shipman  Case,  Judge  O'Brien  said  (at  page  327  of  126 
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N.  Y.,  at  page  372  of  27  N.  E.  [12  h.  R.  A.  791,  22  Am.  St.  Rep. 
821]): 

"Payments  made  niwii  forged  Indorsements  are  at  tbe  peril  of  the  bank, 
unless  it  can  claim  protection  npon  some  principle  of  estoppel  or  by  reason  of 
some  negligence  diargeable  to  the  depositors." 

To  hold  plaintiff  responsible  for  negligence  in  failing  to  discover  and 
notify  defendant  of  the  frauds  would  present  difficulties,  the  mere  sug- 
gestion of  which  at  once  discloses  their  importance.  See  Knox  v.  Eden 
Musee  Co.,  148  N.  Y.  441,  458,  et  saq.,  42  N.  E.  988,  31  L.  R..A.  779, 
51  Am.  St  Rep.  700;  People  v.  Bank  of  North  America,  75  N.  Y. 
547,  556,  562;  Bigelow  on  Estoppel  (6th  Ed.)  710  to  716.  But  for 
other  reasons,  I  think  the  question  of  any  negligence  on  plaintiff's  part, 
whether  in  the  inception  of  the  checks  or  thereafter,  is  unavailable  to 
defendant. 

The  answer  contains  no  allegation  that  the  defendant  has  suffered  or 
that  it  will  eventually  suffer  any  loss  in  case  it  is  forced  to  respond  to 
its  prima  facie  liability  on  any  of  the  checks.  On  the  contrary,  it  was 
conceded  that  in  each  and  every  instance  plaintiff  is  protected  from 
loss  by  the  prior  indorsement  of  a  solvent  bank  through  which  the 
checks  passed  in  the  course  of  their  collection  from  defendant.  The 
Critten  Case  (171  N.  Y.  219,  229,  63  N.  E.  969,  57  L.  R.  A.  529)  is 
express  authority  for  the  proposition  that,  under  such  circumstances, 
a  bank  which  has  paid  checks  to  which  the  maker's  name  has  been 
forged  is  not  relieved  from  liability,  even  though  the  drawee  of  the 
check  is  chargeable  with  negligence  in  the  transaction.  In  such  case, 
the  bank  may  only  recoup  for  its  damages,  if  any;  this  because  the 
rule  in  all  cases  where  negligence  is  asserted  is  that,  to  be  an  effective 
basis  of  legal  right,  damage  must  have  resulted.  This  is  equally  true 
where  negligence  is  alleged  as  ground  of  estoppel,  for  the  only  basis 
of  estoppel  is  injury  of  some  kind.  Having  suffered  no  injury  and 
anticipating  none,  any  negligence  on  plaintiff's  part  is  quite  beside  the 
case.  Nor  may  we  speculate  as  to  whether,  in  the  case  of  some  prior 
indorser,  near  or  remote,  the  defense  of  plaintiff's  negligence  may  not 
be  good.  No  such  indorser  is  now  before  the  court,  and  our  judgment 
should  be  based  solely  on  the  rights  of  the  parties  to  the  cause  in  hand. 

If  the  foregoing  views  are  correct,  they  lead  to  the  following  result : 
Defendant  is  in  no  event  liable  on  checks  to  the  order  of  existing  payees 
and  indorsed  by  them;  defendant  is  prima  facie  liable  on  checks  to 
the  order  of  nonexisting  payees ;  it  is  likewise  so  liable  on  checks  to 
the  order  of  existing  payees  whose  indorsements  were  forged;  but, 
because  of  the  returned  voucher  agreement,  it  is  not  liable  on  any  checks 
drawn  after  the  date  of  that  agreement  and  returned  to  plaintiff  more 
than  10  days  before  defendant  was  notified  of  the  frauds. 

DOWLING,  J.  (dissenting).  I  concur  in  the  dissenting  opinion  of 
Mr.  Justice  HOTCHKISS,  except  in  so  far  as  it  holds  that  the  de- 
fendant is  not  liable  on  checks  drawn  after  the  date  of  the  alleged 
agreement  made  with  the  plaintiff,  namely,  August  2,  1909.  As  Ketch- 
am,  termed  a  cashier,  was  no  more  than  a  clerk,  with  duties  extremely 
limited  in  their  nature,  and  as  he  had  no  authority  to  make  such  an 
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agreement  as  that  by  which  the  plaintiff  is  sought  to  be  bound,  I  fail 
to  see  how,  in  the  absence  of  power  to  make  an  express  agreement,  he 
was  vested  with  power  to  create  such  a  situation  by  his  acts  that  plain- 
tiff would  be  bound  by  an  implied  agreement  to  the  same  effect  as  that 
of  the  claimed  express  agreement. 

For  these  reasons  I  do  not  concur  in  the  dissenting  opinion  in  so  far 
as  it  holds  the  defendant  not  liable  on  any  checks  drawn  after  the  date 
referred  to. 


(161  App.  DlT.  469) 

LANCASTER  SEA  BEACH  IMPROVEMENT  CO.  T.  CITY  OF  NEW  TORE. 

(Sapreme  Conrt,  Appellate  DlTlsIon,  Second  Department    March  20, 1914.) 

1.  MuNiciPAi.  CoBPOSATioNs  (§  977*) — Taxes — Recovebt  or  Payment — Evi- 

dence. 

In  a  suit  to  recover  taxes  paid  on  the  ground  that  the  assessment  was 
invalid,  evidence  held  sufficient  to  show  that  a  reduction  of  the  assessment 
was  passed  upon  by  the  board  of  taxes  and  assessments,  and  not  by  one 
commissioner  only. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  li 
2099-2103;  Dec.  Dig.  {  977.*] 

2.  Municipal  Cobpobationb  (S  977*) — Taxes — Rxcovsbt  o»  Patmsnts — Bu«- 

DEN  of  PaooF. 

A  taxpayer,  suing  to  recover  a  tax  paid,  on  the  ground  that  the  assess- 
ment was  Invalid  because  reduced  by  one  commissioner  only,  and  not  by 
the  board  of  taxes  and  assessments,  has  the  biuden  of  proof. 

[Ed.  Note. — ^For  other  cases,  see  Mnnldpal  Corporations,  Cent.  Dig.  fi- 
209^2103;  Dec.  Dig.  §  977.*] 

3.  Taxation  (g  442*) — ^Tax  Recobds — PsEStrKPnoNa. 

Where  the  formal  tax  record  shows  that  a  tax  assessment  was  redaced' 
by  the  board  of  taxes  and  assessments,  the  presumption  against  the  con- 
tention that  one  commissioner  only  reduced  the  assessment,  rendering  it. 
invalid,  is  very  strong,  and  direct  negative  proof  is  called  for. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  H  774-780;  Deo. 
Dig.  f  442.*] 

4.  Stipuuitions   ((   14*)— CoirsTRVonon — ^Docuuentabt   Evidence — Raocc- 

noN. 

A  stipulation,  in  a  suit  in  which  a  tax  assessment  was  attacked  becauae- 
rednced  by  one  commissioner  only,  and  not  by  the  board  of  taxes  and  as- 
sessments, that  the  annual  record  prepared  by  the  commissioners,  showing 
under  the  column  "Remarks"  that  the  reduction  was  made  "by  Cemmrs.," 
was  so  written  by  the  deputy  commissioner,  who  reported  the  original 
tax,  and,  in  favor  of  the  reduction,  was  Insufficient  to  show  tiiat  the  board: 
did  not  pass  upon  the  reduction. 

[Ed.  Note. — For  other  cases,  see  Stipulations,  Cent  Dig.  ||  24-37;  Dec.. 
Dig.  I  14.*] 

5.  Municipal   Cobpobationb   (|  972*)— Taxes — Chabteb   Pbotisions — Oath 

of  couuissioneb. 

Tax  books  constituting  the  annual  record  need  not  embody  the  oath  of' 
the  deputy  commissioner  In  assessing  taxes  required  by  New  York  Charter 
(Laws  1901,  c.  466)  g  889. 

[Ed.  Note. — For  other  cases,  see  Municipal  Coiporatlons,  Cent  Dig.  ||- 
2075,  2078-2082 ;   Dec.  Dig.  8  972.*] 

•For  oUier  cases  sm  sam*  topic  a  {  hcmbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indeze* 
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&  MuniciPAi.  CoBFOBATioNs  ({  074*)  —  Taxes  —  Keduction  op  Asbessuent  — 
iHTBODUCnON  OF  Testimont. 

Under  New  Tork  Charter  (Laws  1901,  c.  466)  §  898,  a  deputy  commis- 
sioner, or  the  board  of  taxes  and  assessments,  in  reducing  a  tax  assess- 
ment need  not  hear  testimony  as  to  the  reduction,  in  the  absence  of  a  re> 
quest  of  the  applicant  for  the  reduction. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{■ 
2083-2086;   Oea  Dig.  {  974.*] 

7.  MUNICIPAI,    COBPOBATIORS    (J    974*) — TAZEB — ^REDUCTIOR — BOABD    OF    COM- 

MISSIONESe — MlNtlTE  BooK. 

The  board  of  taxes  and  assessments  need  not  keep  a  minute  book  to  show 
its  official  action  in  passing  on  an  application  for  a  reduction  of  a  tax 
assessment,  as  the  record  of  the  assessment  roll  and  the  annual  record  la 
sufficient 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  If 
208a-2086;    Dec.  Dig.  |  974.*] 

8.  MUKICIPAL  COBPOBATIONS   (§   971*) — TAXES — ReCOBDB — FOEM  OF  TAX  BOLL. 

Charter  of  New  Tork  (Laws  1901,  c.  466)  S  910,  requires  the  placing  of 
the  sum  In  dollars  and  cents  of  the  tax  to  be  paid  in  the  fifth  column  of 
the  assessment  roll.  The  general  scheme  of  taxation  prescribes  that  the- 
first  column  must  contain  the  name,  the  second  the  real  property,  the  third 
the  full  value  thereof,  the  fourth  the  full  value  of  all  taxable  personal  prop- 
erty, and  fifth  the  tax.  In  the  city  of  New  York  personal  property  taxes- 
are  separate  from  taxes  on  land,  and  placed  on  a  different  roll.  Held,  that 
a  contention  that  a  tax  on  property  was  void  because  placed  In  the  fourtiv 
column,  caused  by  the  omission  of  the  personal  property  column,  was  too 
technical  to  be  considered. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  If 
2075-2077;  Dec.  Dig.  |  971.*] 

9.  HuniCIFAI.  COBPOBATIORS  ({  971*) — ^ASBESSMBNT  OF  TAX — ^MAFS — PBESmiP- 

iion. 

In  a  suit  attacking  a  tax  assessment,  in  which  a  tax  map  made  in  con- 
formity to  New  York  Charter  (Laws  1901,  c.  466)  ||  890,  892,  is  intro- 
duced In  evidence,  which  map  bears  date  prior  to  Laws  1802,  c.  542,  Ap- 
pUcable  to  the  territory  of  Ureater  New  York,  and  providing  that  maps- 
shall  be  made,  etc.,  it  will  be  presumed,  in  the  absence  of  contrary  evi- 
dence, that  the  map  in  evidence  was  the  only  map  made,  and  the  one  on 
which  the  tax  was  assessed,  as  Laws  1892,  c.  642,  does  not  require  maps 
to  be  made  forthwith,  and  there  is  implied  permission,  in  section  4  of 
such  law,  to  use  maps  in  possession  of  the  tax  officer. 

IKd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  If 
2076-2077;  Dec.  Dig.  t  971.*] 

10.  Taxation  ({  421*) — ^Tax  RxcoBns — ^DESCBmroN  of  Pbofebtt. 

Where  the  annual  record  and  assessment  roll  gave  the  ward,  block  nnm> 
ber,  lot  number,  and  relative  location  with  respect  to  the  streets  stated,. 
though  not  the  name  of  the  owner  of  an  outlying  parcel  of  land,  never  sub- 
divided into  city  lots,  but  within  the  limits  of  New  York  City,  and  from. 
which  description  the  premises  could  be  found  by  reference  to  the  descrip- 
tion in  the  tax  map,  the  description  was  sufficient 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  ||  720-727,  729- 
735;   Dec.  Dig.  {  421.*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  the  Lancaster  Sea  Beach  Improvement  Company  against: 
the  City  of  New  Yo;-k.  From  a  judgment  dismissing  the  complaint 
on  the  merits,  plaintiff  appeals.    Affirmed. 

»ToT  other  cues  eee  lame  topic  A  i  numbeb  In  Dae.  A  Am.  Digs.  1S07  to  data,  St  Bap'r  Iiidaza» 
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Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Edward  M.  Grout,  of  New  York  City  (James  F.  McKinney,  of  New 
York  City,  on  the  brief),  for  appellant. 
Curtis  A.  Peters,  of  New  York  City,  for  respondent 

JENKS,  P.  J.  This  action  was  begun  in  1912,  to  recover  the  amount 
paid  by  the  plaintiff  to  relieve  its  lands  from  an  advertised  sale  there- 
for for  the  taxes  for  1899.  It  was  tried  by  the  court  without  a  jury. 
At  the  close  of  the  case  the  plaintiff  was  dismissed  on  the  merits,  and 
appeals  from  the  judgment.  The  contention  of  the  plaintiff  is  that 
the  tax  was  illegally  imposed.  As  the  result  of  the  procedure  now 
attacked  by  the  plaintiff,  the  plaintiff  substantially  has  but  paid  the  tax, 
and  the  rule  that  governs  the  disposition  of  this  kind  of  action  is  per- 
haps not  as  stringent  as  that  which  would  have  obtained  if  the  plaintiff 
had  been  actually  divested  of  the  land  by  a  tax  sale.  Matter  of  Adler 
&  Co.,  174  N.  Y.  287,  66  N.  E.  929;  Matter  of  Veith.  165  N.  Y.  204, 
58  N.  E.  886.  I  shall  consider  the  several  objections  raised  by  the 
plaintiff. 

[1]  The  land  is  situate  in  the  Fifth  ward  of  the  borough  of  Queens 
of  the  city  of  New  York.  It  is  contended,  first,  that-  the  reduction  of 
the  assessment  was  "passed  upon"  by  only  one  commissioner,  and  not 
by  the  board  of  taxes  and  assessments,  in  Queens  borough,  not  in 
Manhattan,  all  contrary  to  law,  and  that  thereiore  such  a  reduced  val- 
uation was  not  a  legal  basis  for  the  tax  levied  thereon.  It  appears  that 
the  land  was  originally  assessed  at  $141,000.  Thereupon  the  plaintiff 
filed  written  application  to  the  commissioners  for  a  reduction.  There- 
after a  deputy  commissioner,  who  had  been  assigned  to  the  impost, 
and  who  had  reported  the  assessment  at  $141,000,  reported  to  the 
board  in  writing  that  he  had  re-examined  the  property  referred  to  in 
the  application;  that  the  assessment  was  high  and  out  of  proportion 
to  surrounding  property,  and  recommended  a  reduction  to  $120,000. 
The  Annual  Record  (section  892,  Greater  New  York  Charter),  under 
the  column  headed  "Value  of  Real  Estate"  shows  the  figures  "$141,- 
000";  under  the  coliunn  headed  "Corrected  Amount,"  "120,000,"  and 
under  the  coltunn  headed  "Remarks,"  the  words  "By  Commrs." ;  and 
the  assessment  roll  (section  892,  Id.)  shows  under  the  column  headed 
"Value  of  Real  Estate  in  Dollars,"  "$120,000."  But  to  sustain  its 
said  contention  the  plaintiff  called  a  commissioner  of  taxes  and  assess- 
ments, Mr.  E.  C.  Sheehy,  in  reliance  of  the  rule  enunciated  in  Doughty 
V.  Hope,  3  Denio,  594.  Assuming  that  his  testimony  was  competent 
in  contradiction  of  the  official  records  of  the  board  of  which  he  was  a 
member,  it  is  insufficient  On  the  said  report  upon  the  application 
for  reduction,  there  is  a  printed  indorsement  with  blanks.  A  part 
of  the  indorsement  is: 

"New  York, 180 — .    The  assessed  valuation  of  the  property  referred 

to  In  this  petition  Is  hereby  fixed  at  $ Commissioners  of  Taxes  and 

Assessments." 

These  blanks  are  not  filled.    Another  part  of  that  indorsement  as 
filled  reads: 
"Assessed  at  $141,000.00  April  19  1899  120,000.    O.  W.  0.    B.  A.  H." 
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The  importance  attached  to  this  indorsement  by  the  plaintiff  is  in  the 
fact  that  below  the  said  words,  "is  hereby  fixed  at  $ — - — ,"  and  above 
the  said  words  "Commissioners  of  Taxes  and  Assessments,"  are  writ- 
ten the  words  "Report  of  deputy  confinned  E.  C.  S." — and  that  Mr. 
Sheehy  testifies  that  the  said  initials  are  his,  were  put  there  by  him 
after  the  said  words,  "Report  of  deputy  confirmed,"  were  written, 
that  he  left  the  report  remaining  in  the  office  in  Queens,  where  it  had 
been  received,  and  that  is  the  only  place  he  ever  saw  it.  He  further 
testifies  that  he  did  not  know  what  happened  to  the  document  after  it 
was  filed  in  the  Queens  borough  office. 

"Q.  Did  you  ever  see  it?  A.  I  signed  It;  yea.  Q.  Don't  yoa  know  what 
happened  to  tbat  extent?  A.  The  usual  course.  Q.  What  was  done  to  It? 
Did  it  come  to  you?    •    •    •    A.  No;   certainly  not" 

The  witness  testifies  that  he  did  not  have  charge  of  the  assessments 
in  that  borough,  but  of  certain  matters ;  that  he  called  to  the  attention 
of  the  commissioners  any  matters  that  might  occur;  that  he  did  not 
know  what  happened  to  this  report  after  it  was  filed  in  that  office; 
that  he  had  no  personal  recollection  of  the  application  or  anything 
contained  therein;  and  that  there  were  thousands  of  such  applica- 
tions there.  He  further  testified  that  the  board  of  taxes  and  assess- 
ments had  stated  meetings  and  kept  minutes;  that  he  did  not  know 
whether  this  application  was  considered  by  the  board  in  Manhattan; 
that  he  did  not  remember  whether  it  was  considered  at  any  meeting 
when  he  was  present;  that  the  board  was  in  session  every  day,  and 
held  weekly  meetings,  at  which  a  majority  was  always  present. 

[2, 3]  The  burden  of  proof  was  with  the  plaintiff.  Cooley  on  Taxa- 
tion, 816;  Tingue  v.  Village  of  Port  Chester,  101  N.  Y.  294,  4  N.  E. 
625.  In  the  face  of  the  formal  records,  the  presumption  against  the 
contention  of  the  plaintiff  is  very  strong,  and  in  the  nature  of  things 
direct  negative  proof  was  called  for.  Downing  v.  Rugar,  21  Wend, 
at  page  184,  34  Am.  Dec.  223,  cited  in  Doughty  v.  Hope,  supra.  The 
initialing  by  Mr.  Sheehy  and  his  testimony  fall  far  short  of  establish- 
ing that  he,  in  usurpation  of  the  power  of  the  board,  acted  alone  in 
the  reduction  of  the  assessment,  especially  when  we  recall  that  he 
united  with  the  other  members  in  certificate  of  the  assessment  rolls, 
which  contain  the  reduced  figures  of  the  assessment.  Section  907. 
That  initialing  was  not  necessarily  contrary  to,  even  less  contradictory 
of,  the  fact  tii&t  the  reduction  was  made  by  the  board  itself;  for  it 
indicates  nothing  more  than  a  memorandum,  perhaps  of  identification, 
or  possibly  that  this  commissioner  in  the  first  instance  had  exaiaioed 
or  had  approved  the  report  of  the  deputy,  which  it  must  be  remember- 
ed was  addressed  to  the  board  itself.  When  we  consider  that  Mr,. 
Sheehy's  testimony  was  adduced  in  1912  as  to  an  isolated  official  act 
purporting  to  have  been  done  by  the  board  13  years  before,  and  are 
mindful  of  the  many  thousands  of  similar  applications,  it  would  seem 
strange  indeed  if  the  memory  of  any  man  could  recall  any  of  the  par- 
ticulars of  this  or  any  other  particular  application. 

[4]  The  plaintiff  also  relies  somewhat  upon  the  fact  that  it  was 
stipulated  that  upon  the  book  of  the  Annual  Record  prepared  by  the 
commissioners  the  figures  141,000  were  written  in  by  the  deputy  "or 
146N.T.8.— 4T 
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under  his  direction,  and  under  his  oversi|^t,  and  that  the  words,  under 
the  column  'Remarks,'  'By  Cpmmrs.' "  were  made  by  said  deputy  "at 
the  time  of  the  entry  of  the  figures  in  red  ink  '120,000'  in  the  column 
'Corrected  Amount' "  The  deputy  himself  was  not  called  as  a  wit- 
ness, and  the  reason  stated  by  one  of  the  counsel  for  the  plaintiff  is : 
"Mr.  Connelly  Is  very  ill,  and  we  are  going  to  get  along  withoat  him." 

Giving  full  value  to  the  stipulation,  it  but  appears  that  the  deputy  in 
charge  of  the  assessment,  who  reported  in  favor  of  the  reduction  of  the 
commissioners,  made  or  supervised  insertion  of  the  purported  action 
of  the  commissioners  in  an  ofScial  record  that  showed  a  reduction  by 
them,  and  made  therein  the  writing  of  the.  statement  that  such  action 
was  taken  by  his  superiors.  For  whatever  this  deputy  did  is  not  re- 
garded as  the  act  of  an  independent  official,  but  as  a  subordinate  of 
the  commissioners,  and  hence  the  mere  proof  that  he  prepared  or  su- 
perintended the  statement  in  a  record  of  the  action  of  the  commis- 
sioners does  not  establish  that  he  himself  acted,  or  attempted  to  act, 
contrary  to  his  duties,  in  violation  of  the  statute  and  to  the  exclusion 
of  his  principals.  People  ex  rel.  Thomson  v.  Feitner,  168  N.  Y.  441, 
61  N.  E.  763.  ■ 

[5]  A  further  contention  of  the  plaintiff  is  met  by  the  statement 
that  there  is  no  requirement  of  law  that  the  provisions  of  section  889 
shall  be  embodied  in  the  tax  books.  People  ex  rel.  Zollikoffer  v.  Feit- 
ner, 34  Misc.  Rep.  299,  69  N.  Y.  Supp.  793,  affirmed,  63  App.  Div. 
615,  72  N.  Y.  Supp.  1124;  affirmed  168  N.  Y.  674,  61  N.  E.  1133. 

[I]  It  was  not  essential  that  under  section  898  the  deputy  com- 
missioner should  hear  testimony  as  to  the  reduction,  or  that  the  board 
itself  should  so  do,  in  the  absence  of  any  request  on  the  part  of 
the  applicant.  People  ex  rel.  Sutphen  v.  Feitner,  27  Misc.  Rep.  384, 
58  N.  Y.  Supp.  869;  affirmed  45  App.  Div.  542,  61  N.  Y.  Supp.  432; 
People  ex  rel.  Thomson  v.  Feitner,  supra ; ,  People  ex  rel.  Kendall  v. 
Feitner,  168  N.  Y.  660,  61  N.  E.  1133.  Indeed,  it  appears  that  its  ap- 
plication for  a  reduction  was  granted  upon  the  showing  of  its  appli- 
cation and  upon  a  re-examination  of  the  premises. 

[7]  Nor  do  I  deem  it  essential  that  the  board  should  keep  a  minute 
book  to  show  its  official  action  in  passing  upon  an  application  for  re- 
duction. It  appears  from  the  testimony  of  Mr.  Sheehy  that  the  only 
record  of  the  official  acts  of  the  board  appeared  in  the  Annual  Record 
and  in  the  assessment  roll.  I  think  that  such  record  is  sufficient  as 
to  formality.  It  was  not  at  all  strange  that  as  the  only  "minute  book" 
produced  recorded  but  the  executive  work  of  the  board,  it  did  not  con- 
tain any  entry  of  the  official  act  of  the  board  in  determination  of  this 
amount.  I  think,  then,  that  the  contention  that  the  assessment  was  not 
made  by  the  commissioners  cannot  prevail.  Authorities  supra;  Mat- 
ter of  Peek,  80  Hun,  122,  30  N.  Y.  Supp.  59;  37  Cyc.  pp.  1276,  1279; 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  vol.  27,  p.  728,  Desty  on  Taxation, 
615, 616;  City  of  New  York  v.  Vanderveer,  91  App.  Div.  at  page  308, 
86  N.  Y.  Supp.  659;  Adams  v.  Osgood,  60  Neb.  at  page  782,  84  N. 
W.  257. 

[8]  Another  contention  of  the  plaintiff  is  that  the  commissioners  of 
taxei  and  assessments  did  not  prepare  a  fifth  column  in  which  to  place 
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the  tax  required  by  law,  and  that  the  municipal  assembly  did  hot  place 
the  said  tax  in  a  fifth  column,  as  prescribed  by  law,  This  contention 
rests  upon  section  910  of  the  charter.  The  required  statement  under 
the  "fifth  column"  is  the  sum  "in  dollars  and  cents,  to  be  paid  as  a 
tax  thereon."  As  there  is  a  column  headed  "Tax  in  Dolls.  Cts.," 
which  contains  the  amount  of  the  tax,  this  contention  rests  upon  the 
fact  that  such  column  cannot,  by  correct  enumeration,  be  described  as 
"fifth."  The  reason  is  obvious.  The  general  scheme  of  taxation  in  the 
state  prescribes  that  the  first  column  must  contain  the  name,  the  sec- 
ond the  real  property,  third,  the  full  value  thereof,  the  fourth,  the 
full  value  of  all  taxable  personal  property  owned  by  such  person  after 
deducting  the  just  debts,  and  the  fifth  the  tax.  But  as  in  the  city  of 
New  York  personal  taxes  are  separated  from  taxes  on  land,  and  are 
placed  on  a  different  roll  (see  Haight  v.  Mayor,  etc.,  of  City  of  N.  Y., 
99  N.  Y.  280,  1  N.  E.  883),  the  entry  assigned  to  the  fourth  column 
would  be  useless  in  an  assessment  roll  that  relates  to -lands  only.  If 
that  fourth  column  is  eliminated,  then  the  column  headed  "Tax  in 
Dolls.  Cts."  as  counted  in  its  order  would  be  fourth  instead  of  fifth. 
To  my  mind,  no  such  Chinese  fidelity  to  the  letter  of  the  law  is  re- 
quired as  to  provide  a  column  necessarily  blank,  and  that  can  serve 
no  purpose  whatever,  in  order  that  he  who  counts  the  columns  may 
find  that  the  tax  is  stated  in  a  fifth  column.  This  variation  did  not 
affect  the  impost.  See  Bennett  v.  Robinson,  42  App.  Div.  412,  59  N, 
Y.  Supp.  197;  People  ex  rel.  Mohawk  &  M.  R.  Co.  v.  Garmon,  63 
App.  Div.  530,  71  N.  Y.  Supp.  826. 

[9]  Still  another  contention  of  the  plaintiff  is  that  the  Annual  Rec- 
ord did  not  sufficiently  describe  the  assessed  premises  accordii^to  law. 
The  plaintiff  asked  the  defendant  to  produce  the  tax  map.  The  rec- 
ord shows  that  the  defendant  "produced  the  map  requested,"  and 
that  it  was  read  in  evidence.  The  entire  map  book  was  offered  by 
the  defendant,  and,  although  the  page  that  contained  the  premises  had 
theretofore  been  offered  by  the  plaintiff  to  show  "the  situs,"  the  re- 
marks of  its  counsel  at  the  time  of  the  offer  of  the  defendant  indicate 
that  the  plaintiff  had  offered  this  page  itself  in  evidence  as  the  map 
of  the  premises.  It  does  not  appear  when  this  map  was  prepared.  It 
is  entitled  "Department  of  Taxes  and  Assessments,  Maps  of  the  Bor- 
ough of  Queens,  5th  Ward,  Formerly  Town  of  Hempstead,  Voliune 
1,  January  1899,"  and  bears  the  signatures  of  the  commissioners  of 
taxes  and  assessments  and  of  the  secretary.  These  words  "January 
1899"  are  neither  explained  by  the  context  nor  by  the  evidence.  They 
do  not  necessarily  mean  that  the  map,  or  at  least  its  contents,  were  not 
in  existence  before  that  time  and  were  not  used  before  that  time.  On 
the  other  hand,  this  map  seems  to  have  been  regarded  by  both  parties 
as  the  map  used  in  the  matter  of  the  assessment.  I  think  that  chap- 
ter 542  of  the  Laws  of  1892  is  applicable  to  the  territory  of  the  Greater 
New  York  (sections  1608,  1610,  Charter),  But,  as  I  read  its  terms, 
they  do  not  require  that  the  maps  therein  contemplated  must  be  pre- 
pared forthwith.  They  may  be  prepared  so  as  to  embrace  the  entire 
territory,  and  when  this  is  done,  then  they  supplant  any  map  or  maps 
used  theretofore.    There  is  no  indication  Uiat  the  map  in  this  case  was 
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prepared  in  accord  with  the  provisions  of  this  statute  and  many  indica- 
tions to  the  contrary,  both  in  the  character  of  the  map  and  in  the  ab- 
sence of  any  certification  or  filing  thereof.  But  section  890  of  the 
Charter  in  part  provides  that  the  maps,  etc.,  pertaining  to  the  depart- 
ment of  taxes  and  assessments  of  the  municipality — 

"of  the  department  of  assessmfflit  of  the  city  of  Brooklyn  and  of  each  and 
every  of  the  like  offices  in  any  of  the  municipal  and  public  corporations,  or 
parts  of  munldiHil  and  pnblle  corporations  consolidated  by  this  act  •  *  * 
shall  be  delivered  Into  and  thereafter  be  in  the  custody  and  control  of  the 
department  of  taxes  and  assessments  hereby  constituted,  to  be  kept  in  such 
of  the  offices  of  the  mid  department  as  may  be  most  convenient  to  the  tax- 
payers and  suitable  to  the  proper  discharge  of  the  business  of  such  depart- 
ment, and  shall  be  public  records,  and  at  all  reasonable  times  open  to  public 
inspection." 

And  section  891  provides  for  the  appointment  of  a  surveyor  to  make 
necessary  surveys  and  corrections  of  the  ward  maps,  and  also  to  make 
all  new  maps — 

"which  may  be  required  for  the  more  accurate  assessment  of  real  estate 
within  the  territory  consolidated  by  this  act  with  the  municipal  corporation 
known  as  the  mayor,  aldermen  and  commonalty  of  the  dty  of  New  York." 

I  think  that  we  may  presume  that  the  map  read  in  evidence  was  a 
former  map  of  the  territory,  not  supplanted  by  any  map  prepared  un- 
der the  act  of  1892,  but  used  in  conformity  to  the  implied  permission 
of  section  4  of  that  statute  and  of  said  section  890,  and  adopted  or 
prepared  pursuant  to  the  provisions  of  the  said  section  891. 

[10]  The  Annual  Record  is  described,  "Annual  Record  of  the  Assess- 
ed Valuation  of  Real  Estate  in  the  Borough  of  Queens,  The  City  of 
New  York,  Ward  5,  Vol.  1  1899."  The  entry  which  concededly  relates 
to  the  premises  in  question  is  headed,  "Edgemere  Ward  5,  Volume  1, 
Block  No.  10.  Between  Beach  &  Grandview  Avenues.  Between  Atlantic 
Ocean  &  Edgemere  Ave.,"  and  in  the  several  columns,  "Owner  or 
Occupant,  unknown" ;  "Description  of  Property,  Size  of  Lot,  X  230" ; 
"Ward  No.  1,  Street  No.  S.  E.  C."  (in  pencil),  "Avenue  Beach,"  "Val- 
ue of  Real  Estate,  $141 ,000,"  "Corrected  Amount  120.000."  Turn- 
ing to  the  map  which  is  described  as  "Volume  I,  Borough  of  Queens, 
5th  Ward,"  I  find  a  separate  tract,  which  is  shown  as  a  block,  that 
contains  the  number  10  and  also  a  small  number  1,  which  lies  between 
the  Atlantic  Ocean  and  Edgemere  avenue  and  also  between  Beach 
and  Grandview  avenues,  and  on  which  are  indicated  the  figures  as  of 
dimension  230.  Mr.  Rumsey  in  his  chapter  on  Procedure  in  the  City 
of  New  York,  says : 

"Each  volume  contains  a  certain  number  of  blocks  which  are  Identified  by 
reference  to  the  maps.  Assessments  are  entered  in  the  proper  volume,  and 
can  be  found  only  by  identification  of  the  property  upon  the  tax  maps  by  its 
location,  and  reference  thence  to  the  books  of  record."  Rumsey  on  Taxation, 
p.  67. 

Thus  we  have  the  rem  indicated  in  the  Annual  Record  by  block  and 
lot  ntunbers,  and  located  in  a  particular  ward,  with  the  furtiier  identifi- 
cation of  the  various  street  boundaries,  and  similar  data  is  afforded 
by  the  assessment  roll.  It  appears  that  these  premises  are  in  an  out- 
lying part  of  the  territory  of  the  city  adjacent  to  the  Atlantic  Ocean, 
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and  constitute  a  tract  230  by  630  feet.  It  does  appear  that  this  land 
contained  a  hotel,  cottages,  and  a  stable.  It  does  not  appear  that  it 
was  ever  subdivided  into  city  lots,  or  that  there  were  any  street  num- 
bers given  to  any  of  the  property.  It  seems  to  me  that  the  description 
was  sufficient,  and  that  those  of  the  record  and  of  the  roll  sufficiently 
conformed.  He  who  consulted  the  description  of  the  roll  found  the 
ward,  the  block  number,  the  lot  number,  and  the  relative  location  with 
respect  to  the  streets  stated,  and  apparently  was  directed  to  the  map 
with  sufficient  deiiniteness.  The  omission  to  name  the  owner  was  not 
a  defect.  Section  894,  Greater  New  York  Charter;  People  ex  rel. 
Myers  v.  Moynahan,  130  App.  Div.  46,  114  N.  Y.  Supp.  417;  Haight 
V.  Mayor,  etc.,  of  City  of  N.  Y.,  supra.  In  the  city  of  New  York  the 
assessment  is  by  lot  and  block  numbers.  Haight  v.  Mayor,  etc.,  of 
City  of  N.  Y.,  supra ;  People  ex  rel.  Myers  v.  Moynahan,  supra ;  Rum- 
sey  on  Taxation,  67,  68,  and  authorities  cited;  see,  too,  section  4, 
chapter  542  of  the  Laws  of  1892,  supra.  In  Cooley  on  Taxation  (piage 
405)  it  is  said : 

"The  purposes  in  descitbing  the  land  are,  first,  that  the  owner  may  have 
information  of  the  dalm  made  npon  him  or  his  property;  second,  that  the 
public,  in  case  the  tax  is  not  paid,  may  be  notified  what  land  Is  to  be  offered 
for  sale  for  the  nonpayment ;  and,  third,  that  the  purchaser  may  be  enabled 
to  obtain  a  snffldent  conveyance.  If  the  description  is  sufficient  for  the  first 
purpose,  it  will  ordinarily  be  sufficient  for  the  others  also." 

And  again  it  is  said  (page  407) : 

"A  more  satisfactory  rule  would  seem  to  be  that  'the  designation  of  the 
land  will  be  sufficient  if  It  afford  the  means  of  Identification,  and  do  not 
positlTely  mislead  the  owner,'  or  be  calculated  to  mislead  him." 

See,  too,  Kane  v.  City  of  Brooklyn,  114  N.  Y.  at  page  594,  21  N. 
£.  1053.  The  plaintiff's  witness  Larcher,  who  was  connected  with  the 
company,  when  shown  the  map,  stated,  when  interrogated  as  to  the 
block  and  lot  numbers,  that  the  premises  were  shown  upon  it,  and 
testities  that  the  property  "which  you  have  identified  on  iJie  tax  map" 
is  the  property,  and  the  plaintiff,  when  it  applied  for  the  reduction, 
showed : 

"To  the  CommisslonerB  of  Taxes  &  Assessmenta  The  undersigned  repre- 
sents tliat  it  is  the  owner  of  real  estate  tmown  as  No. Beach  Avenue 

in  Volume  I  of  the  6th  Ward  District  of  Rockaway  Beach  of  the  Borough 
of  Queens  of  the  City  of  New  York,  designated  on  the  Tax  Map  as  Lot  No.  1 
In  Block  No.  10.  He  finds  that  the  same  has  been  assessed  on  tilie  Asrassment 
Roll  of  1899  at  a  valuation  of  $141,000." 

The  judgment  is  affi.rmed,  with  costs.    All  concur. 


In  re  AVRUTIS. 
(Supreme  Court,  Appellate  Division,  First  Department.    March  20,  1914.) 

ATTOBinCT  AHD  OUBKT  (J  44») — MISCONDUCT  OF  ATTOBNKT— DiSBABUXNT. 

Where  an  attorney,  knowing  that  his  client  had  obtained  (11,000  from 
her  husband's  life  Insurance,  Induced  her  to  turn  over  $10,000  to  him  on 
the  false  representation  that  he  would  invest  it  on  real  estate  security,  so 
that  she  would  be  paid  $1C0  a  month  profit  but  he  in  fitct  used  it  in  his 

•For  otb*r  euw  m«  Mun*  topic  ft  I  numbbb  In  Doe.  ft  Am.  Dlsi.  1907  to  d>to,  ft  Rop'r  Induoi 
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own  real  estate  speculatloiis  and  lost  It,  he  was  guilty  oC  professional  mis- 
conduct Justifying  disbarment,  though  he  Intended  and  attempted  to  pay 
back  the  money,  and  did  repay  a  small  portion  thereof. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  H  85, 
56,62;   Dec.  Dig.  J  44.*] 

Disbarment  proceedings  by  the  Association  of  the  Bar  of  the  City  of 
New  York  against  Aaron  Avrutis,  an  attorney,  for  professional  mis- 
conduct.   Application  granted. 

See,  also,  151  App.  Div.  937, 135  N.  Y.  Supp.  1098. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Isidor  J.  Kresel,  of  New  York  City,  for  petitioner. 

Warren  Leslie,  of  New  York  City,  for  respondent. 

INGRAHAM,  P.  J.  The  respondent,-  who  is  an  attorney  of  this 
court,  was  charged  with  obtaining  from  his  client,  Mrs.  Atma  New- 
man, two  sums,  one  of  $4,000  and  another  of  $6,000,  to  invest  upon 
bond  and  mortgage,  that  he  made  no  such  investment  as  he  represented 
that  he  would  make  and  was  instructed  to  make,  and  that  he  received 
the  money  and  appropriated  it  to  his  own  use,  and  that  the  result  was 
the  loss  of  a  large  portion  of  the  money.  The  official  referee  has  re- 
ported that  the  charges  have  been  proved  that  the  respondent  obtained 
said  money  by  false  representations  and  appropriated  the  same  to  his 
own  use.  The  respondent  admits  obtaining  the  money,  but  alleges 
that  he, received  it  to  invest  in  a  joint  venture  or  speculation,  in  which 
he  and  Mrs.  Newman  were  interested,  and  that  he  lost  the  money  as  a 
result  of  the  financial  panic  of  1907.  The  official  referee  has  reported 
that,  since  he  lost  the  money,  the  respondent  has  repaid  Mrs.  Newman 
various  sums  of  money,  and  has  endeavored  to  make  good  the  loss  to 
her. 

It  appears  by  the  evidence  before  the  official  referee  that  the  re- 
spondent was  engaged  almost  entirely  in  real  estate  operations,  that 
among  the  clients  with  whom  he  had  dealings  was  one  Jacob  M.  New- 
man, who  died  in  August,  1906,  and  to  whom  at  the  time  of  his  death 
the  respondent  was  indebted  in  the  sum  of  $1,500;  that  said  Newman 
had  two  policies  of  insurance  upon  his  life,  under  which  $11,000  was 
payable  to  Mrs.  Newman.  The  respondent  ascertained  that  Newman 
left  this  insurance,  and  called  upon  Mrs.  Newman  in  respect  to  it,  and 
at  the  same  time  paid  to  her  $200  on  account  of  the  money  that  he 
owed  her  husband,  and  Mrs.  Newman  consulted  the  respondent  about 
obtaining  the  insurance  money  from  the  insurance  companies.  In  his 
interview  with  Mrs.  Newman,  after  he  ascertained  that  the  policies  of 
insurance  existed,  the  respondent  told  her  that  when  she  received  the 
$11,660  he  would  help  her  to  invest  it,  and  he  advised  her  to  invest  it 
in  second  mortgages,  stating  that  it  was  the  best  investment  after  the 
first,  and  best  for  private  people,  and  told  her  that  she  would  be  paid 
$150  a  month  profit  from  the  $11,000.  Mrs.  Newman  was  a  woman 
without  acquaintance  with  business  transactions,  and  seems  to  have 
relied  entirely  upon  the  respondent  for  advice  in  regard  to  investment 
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of  this  money.  Shortly  after  she  received  this  money,  in  Septembtr, 
1906,  the  respondent  applied  to  her  for  the  sum  of  $4,000,  stating  that 
he  would  invest  it  for  her,  and  she  delivered  that  sum  to  him  for  that 
purpose.  He  deposited  the  money  in  a  bank  in  his  own  name,  and 
used  it  to  pay  off  judgments  and  6ther  liens  on  the  property,  77  Colum- 
bia street;  belonging  to  one  K.,  upon  which  there  were  three  prior 
mortgages  aggr^ating  $11,000.  He  subsequently  gave  her  a  bond  and 
mortgage  on  this  property,  for  $4,70O,  stating  that  the  $700  was  for 
part  of  the  money  which  he  owed  her  deceastS  husband.  He  received 
back  the  mortgage  to  record,  and  promised  to  record  it,  but  he  did 
not  record  it  until  July  9,  1908,  at  which  time  the  prior  mortgages  on 
the  said  property  had  been  increased  to  $18,000.  ■  Subsequently  the 
first  mortgage  on  the  property  was  foreclosedj  and  Mrs.  Newman's 
mortgage  lien  thereon  was  rendered  valueless.  Mrs.  Newman  at  some 
time  received  about  $750  on  account  of  this  mortgage. 

In  relation  to  this  charge  the  respondent's  defense  was  that  he  had 
received  this  $4,000  for  investment  as  he  saw  fit,  and  that  she  relied 
upon  liis  individual  responsibility  and  written  guaranty  for  interest  on 
the  money,  and  its  ultimate  payment,  and  that  it  was  in  effect  a  loan 
to  him  personally.  But  the  official  referee  finds  that  Mrs.  Newman 
never  understood  that  she  was  investing  her  money  in  a  joint  venture 
with  the  respondent,  but  that,  on  the  contrary,  she  believed,  and  was 
justified  in  believing  from  the  statements  made  to  her  by  him,  that  she 
was  getting  a  good  mortgage  on  real  estate  for  the  $4,000.  she  had 
paid  over  to  him,  and  was  induced  to  part  with  the  $4,000  by  the  state- 
ments and  representations  of  the  respondent  that  she  would  receive 
such  security.  The  official  referee  says : 

"The  conclTuion  must  be  tliat  she  was  deceivea  and  misled  In  the  transac- 
tioii  by  the  respondent,  and  that  the  first  charge  set  forth,  in  the  petition 
must  be  sustained." 

As  to  the  second  charge,  it  appears  that  in  October,  1906,  after  the 
respondent  in  September,  1906,  had  obtained  $4,000  of  the  $11,000 
which  Mrs.  Newman  had  received  from  the  policies  of  insurance  upon 
the  life  of  her  deceased  husband,  he  applied  to  Mrs.  Newman  for  an 
additional  $6,000  for  investment.  To  secure  this  amount,  he  stated  that 
he  had  a  very  good  investment  of  $6,000  on  a  second  mortgage ;  that 
the  gentleman  who  wanted  the  money  was  sitting  in  his  office  and 
waiting  for  it;  that  he  had  no  time  to  wait;  and  that  it  was  very  im- 
portant to  make  the  investment,  as  it  was  a  good  proposition ;  and  that 
if  she  did  not  do  it  right  away,  the  man  woul4  get  the  money  some- 
where else.  Upon  this  representation  Mrs.  Newman  advanced  to  the 
respondent  the  $6,000  which  he  received,  and  deposited  to  his  own  ac- 
count.   He  gave  to  Mrs.  Newman  a  receipt,  which  read : 

"Recrfved  of  Mrs,  Anna  Newman  the  erxiii  of  $6,000  for  InTestment" 

Instead  of  investing  it  in  second  mortgages  on  real  estate,  he  de- 
posited it  to  his  own  account  in  a  bank,  and  checked  it  out  as  he  re- 
quired it  Apparently  there  was  no  man  in  his  office  waiting  to  give 
a  second  mortgage  for  the  rnoney,  and,  accepting  Mrs.  Newman's 
testimony  as  to.  the  method  by  which,  this  $6,000.  was  obtained,  it  was 
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evidently  a  bald  fraud  by  which  he  induced  his  client,  by  false  and 
fraudulent  representations,  to  give  him  her  money. 

In  relation  to  this  second  charge,  the  respondent's  explanation  is  the 
same  as  of  the  $4,000  transaction,  i.  e.,  that  he  was  to  take  the  money 
and  invest  it  as  he  thought  best.  His  idea  of  investing  it  seems  to  have 
been  to  take  the  money  and  spend  it  and  pay  it  back  to  her  as  he  saw 
fit  However,  it  appeared  that  in  July,  1907,  the  respondent  gave  Mrs. 
Newman  a  mortgage  for  ^,500  on  leasehold  property  that  he  owned. 
It  appears  that  on  June  1,  1907,  the  date  of  the  mortgage,  there  were 
already  three  mortgage  liens  on  the  property  prior  and  superior  to  the 
mortgage  given  Mrs.  Newman  totalling  $31,500.  The  prior  mortgage 
was  foreclosed  and  the  security  of  Mrs.  Newman  was  rendered  value- 
less.   The  official  referee  reports  in  regard  to  this  second  charge: 

"In  my  Judgment  It  appears  by  a  preponderance  of  credible  testimony  that 
this  16,000  was  obtained  from  Mrs.  Newman  by  fnlse  representations  made 
to  her  by  the  respondent,  and  the  money  converted  by  him  to  his  own  xtae. 
'Sbe  second  charge  should  be  sustained." 

The  official  referee's  report  is  clearly  sustained  by  the  evidence. 
Mrs.  Newn^an  was  a  woman  unaccustomed  to  business  dealings,  know- 
ing nothing  of  real  estate  transactions  and  the  security  of  bond  and 
mortgage,  and  evidently  relied  upon  the  representations  and  statements 
of  the  respondent  as  to  the  methods  in  which  her  money  should  be 
invested.  She  had  received  this  $11,000  from  the  insurance  company, 
and  the  respondent  represented  to  her  that,  if  she  would  invest  the 
money  in  second  mortgages  on  real  estate,  she  would  receive  $150  a 
month,  and  would  be  relieved  of  the  necessity  of  working  for  her  own 
support  It  is  perfectly  clear  that  she  understood  she  was  investing 
the  money  and  not  giving  it  to  the  respondent  for  him  to  use  in  specu- 
lation, that  she  was  investing  it,  not  to  make  money,  but  to  secure 
for  herself  an  income  for  her  support,  and  that  the  respondent  ob- 
tained $10,000  out  of  the  $11,000  which  she  had  received  from  her 
husband's  estate,  and  that  there  was  really  no  investment  of  the  money, 
but  the  respondent  used  it  for  his  own  purposes. 

The  fact  that  he  gave  to  Mrs.  Newman  mortgages  on  real  estate 
instead  of  any. agreement  to  share  in  the  profits  of  his  ventures  of  it- 
self disposes  of  his  contention  that  the  money  was  a  personal  loan  to 
him  to  be  used  by  him  as  he  desired.  To  quiet  her  he  gave  her  these 
valueless  mortgages,  keeping  them  off  the  record  long  after  they  were 
delivered  to  her,  so  that  he  could  manipulate  the  property  without 
being  embarrassed  by  {he  record  of  these  mortgages.  "The  testimony 
that  he  gave  before  the  official  referee  as  to  his  arrangement  with  Mrs. 
Newman  was  clearly  false,  and  that  fact  must  be  considered  in  de- 
termining the  penalty  that  should  follow  his  professional  misconduct. 
The  substantial  fact  is  that  he  allowed  Mrs.  Newman,  whom  he  knew 
to  be  ignorant  of  real  estate  transactions  and  investment  of  money,  to 
pay  him  this  $10,000  on  representations  that  he  would  invest  it  for 
her,  and  that  the  respondent  then  used  the  money  for  his  own  pur- 
poses and  made  no  investments  which  gave  to  her  any  substantial  se- 
curity for  the  repayment  of  the  money.  The  fact  that  he  intended  to 
pay  back  the  money  to  her,  if  he  made  money  in  his  enterprises,  and 
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the  fact  that  the  financial  panic  of  1907  intervened,  which  swept  away 
his  own  property  out  of  which  he  hoped  to  repay  Mrs.  Newman,  omi- 
stituted  no  possible  defense.  The  offense  of  the  respondent  consisted 
in  taking  substantially  all  the  money  that  this  woman  had  received  for 
her  support,  and,  upon  the  representations  that  he  received  it  for  in- 
vestment, appropriated  it  to  his  own  use,  instead  of  investing  it,  and 
applied  it  in  aid  of  his  own  speculations  or  his  personal  transactions, 
with  the  resulting  loss  to  his  client 

That  there  is  here  presented  a  case  of  the  grossest  professional  mis- 
conduct is  apparent,  and  no  subsequent  attempt  to  repair  the  wrong 
can  be  admitted  as  a  defense.  The  respondent  must  therefore  be  dis- 
barred ;  and  it  is  so  ordered.    All  concur. 


(84  Misc.  Rep.  48$ 

SHBPABD  T.  LAMPHIBB. 

(Supreme  Oonrt,  Special  Term,  Erie  County.   March  28, 1914.) 

1.  lilBEL  AITD  SXJLIIDKB  (|  7*) — ^WORDS  AND  ACTS  ACTIOKABLX — WOBDS  IllPUT- 

iHo  iMKOBALnr — "A  Nick  Tna." 

A  letter  from  a  married  man  addressed  and  mailed  to  a  married  woman : 
"Mnk  Shephard:  I  was  very  much  Impressed  with  your  looks,  appearance, 
eta  *  *  *  I  am  writing  this  to  know  If  you  would  meet  me  at  some 
place  TThere  we  could  talk  with  each  other  and  make  some  arrangements 
where  we  could  get  out. and  have  a  nice  time.  I  am  a  married  man  that 
you  know  well,  *  •  •  am  highly  respectable,  and  no  one  would  think 
that  I  would  go  out  for  a  good  time,  but  I  would  like  to  be  with  yon. 
•  •  •  Now  you  win  say  what  Is  there  In  it  for  me.  Well  If  you  go 
out  with  me  It  will  be  a  good  time,  pleasant  treatment  the  best  I  know 
'  how,  and  $5.00  In  money  and  a  good  true  friend  In  every  way  one  that 
will  never  say  a  word  about  this  In  any  way" — was  not  libelous,  thou^ 
It  waa  a  proposal  for  future  Immoral  conduct,  yet  It  charged  plalntUI  with 
no  improper  condnct;  there  being  nothing  Inconsistent  with  her  absolutely 
blameless  life  and  conduct  In  the  past,  and  amounted  to  no  more  than  an 
Inquiry  whether  she  would  consent  to  the  immoral  conduct  prop<wed. 

[Ed.  Note. — For  other  cases,  see  Ubel  and  Slander,  Cent  Dig.  H  17-78; 
Dec.  Dig.  f  7.»] 

2.  TjTbil  ahd  Slander  (|  2S*) — Words  aitd  Acts  Actionabli — Pttblioatior. 

Where  a  man  addressed  and  mailed  a  written  proposal  to  a  woman  for 
future  Immoral  conduct,  and  she,  by  her  own  act  In  laying  it  before  the 
postal  authorities,  caused  it  to  be  made  public,  there  was  no  publication 
by  defendant 

[Ed.  Note.— -For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  107, 
108;    Dea  Dig.  i  26.*] 

8.    lilBEL  AKD  Sl^AKDRB  ({  1*) — MBNTAL  DISTBESS — PHYSICAL  SumCRIiro, 

An  action  on  the  case  to  recover  for  the  utterance  of  defamatory  words, 
not  actionable  in  themselves,  cannot  be  sustained  by  proof  of  mental  dis- 
tress and  physical  pain  suffered  by  the  complainant  as  a  result  thereof. 

[Ed.  Note. — ^For  other  cases,  see  Ubel  and  Slander,  Cent  Dig.  {{  1,  10 ; 
Dec  Dig.  1 1.*] 

4,  ToBTS  (I  S*)—liuvvaa. 

Where  a  man,  in  mailing  to  a  woman  a  proposal  for  future  Immoral  con- 
duct, violated  the  federal  statute  against  mailing  obscene  matter,  and  the 
woman,  in  instituting  prosecution,  brou{^t  herself  into  publicity,  injuring 
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her  tepntatton,  and  causing  her  great  mental  distress,  sbe  had  no  right 
of  action  for  the  wrong  and  Injury,  since  the  statute  conferred  no  right  of 
acUou  In  favor  of  Individuals. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent  Dig.  $  8;  Dec  Dig.  $  8.*] 

Action  by  Flora  Shephard  against  Louis  G.  Lamphier.  Demurrer 
to  the  complaint  sustained. 

Louis  L.  Thrasher,  of  Fredonia,  and  John  L.  Campbell,  of  Brocton, 
in  support  of  demurrer. 

Elijah  W.  Holt,  of  Buffalo,  and  Arthur  S.  Tennant,  of  Westfield, 
opposed 

WHEELER,  J.  [1]  The  complaint  alleges  that  on  the  30th  day  of 
August,  1912,  the  defendant  composed,  addressed,  and  mailed  to  the 
plaintiff  an  anonymous  letter,  of  which  the  following  is  a  copy: 

"Mrs.  Shepard:  I  am  very  much  impressed  with  your  looks,  appearance,  etc. 
and  have  been  for  a  long  time.  I  am  writing  this  to  know  if  you  would  meet 
me  at  some  place  where  we  could  talk  with  each  other  and  make  some  arrange- 
ments where  we  could  get  out  and  have  a  nice  time..  I  am  a  married  man  that 
you  know  well,  live  in  Brocton  and  highly  resiiectable,  and  no  one  would  think 
that  I  would  go  out  for  a  good  time,  but  I  would  like  to  with  you.  If  you 
will  write  me  and  address  the  letter  to  C.  A.  Bennett  Dunkirk,  N.  T.  Box  71 
before  next  Tuesday  as  I  will  be  there  at  noon  that  day  and  will  get  it.  I 
will  tell  you  who  I  am  or  will  call  and  see  you  or  write  so  that  we  can  meet 
each  other  for  a  good  time.  I  am  strictly  in  earnest  about  this  in  every  way, 
and  anything  you  may  write  me  will  be  strictly  confidential  and  expect  yon 
to  treat  this  the  same.  Now  you  will  say  what  is  there  in  it  for  me.  Well 
if  you  go  out  with  (ne  it  will  be  a  good  time,  pleasant  treatment  the  best  1 
know  how,  and  |5.00  in  money  and  a  good  true  friend  in  every  way  one  that 
will  never  say  a  word  about  this  in  any  way.  Kindly  ans.  this  so  that  we  may 
be  able  to  get  together  and  talk  things  over  and  have  a  good  time  I  will  not 
sign  this  but  will  come  and  see  you  or  write  you  all  of  it  after  I  hear  from 
you." 

It  is  further  alleged :  That  in  and  by  this  letter  the  defendant  mali- 
ciously and  wrongfully  stated  and  imputed  that  the  plaintiff  was  a 
woman  of  loose  and  immoral  character  and  reputation,  and  one  who 
would  willingly  consort  and  cohabit  with  the  defendant  in  an  immoral 
manner  for  gain,  and  of  such  low  and  degraded  nature  as  to  be  with- 
out moral  principles,  and  would  therefore  engage  in  illicit  relations 
with  the  defendant.  That  the  use  of  the  mails  for  the  transmission  of 
said  letter  was  a  crime  and  a  penal  offense  against  the  statutes  of  the 
United  States.  That  the  defendant  well  knew  that  the  mailing  of  said 
letter  would  be,  or  was  likely  to  be,  investigated  by  the  postal  authori- 
ties, and  that,  in  the  event  of  such  an  investigation,  said  letter  would 
come  to  the  knowledge  of  public  officials  and  others  persons,  so  that  a 
publication  would  thereby  become  inevitable.  That  the  offense  was  in- 
vestigated by  said  authorities,  and  "said  letter  thereby  came  lawfully 
in  the  possession  of  the  public  officers,  whose  duty  it  was  to  procure 
the  same,  and  was  thereafter  presented  to  the  federal  grand  jury,  and 
an  indictment  was  by  said  grand  jury  presented  against  the  defendant," 
which  indifctment  thereby  became  a  public  document.  That  plaintiff 
was  compelled  to  appear  before  said  grand  jury  as  a  witness  and  tes- 
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tify  she  wU  the  person  to  whom  the  letter  was,  addressed,  by  reason 
whereof  the  letter  came  to  the  knowledge  of  many  persons,  and  the 
"letter  thereby  became  published,  within  the  meaning  of  the  term  as 
applied  to  libels." 

The  complaint  further  alleges  that  the  complaint  came  to  the  posses- 
sion of  the  United  States  Attorneys  Department,  and  that  the  letter 
was  presented  by  the  agents  of  said  department,  in  company  with  one 
James  Douglas,  to  said  defendant,  and  he  then  and  there  stated  to  said 
persons  that  he  had  written  said  letter  to  and  concerning  the  plaintiff, 
and  that,  by  reason  of  said  acts  of  the  defendant,  the  plaintiff  had  been 
injured  in  her  good  name  and  reputation,  and  had  suffered  great  men- 
tal distress. 

A  second  count  in  the  complaint  alleges  injury  to  her  bodily  health 
and  business  by  reason  of  the  facts  above  set  forth. 

The  defendant  demurs  to  the  plaintiff's  complaint,  contending: 
First.  That  the  letter  is  insufficient  to  sustain  a  charge  of  either  libel 
or  slander.  Second.  There  was  no  publication  alleged  in  the  first 
count  of  the  complaint.  Third.  That  the  second  count  of  the  com- 
plaint does  not  state  a  cause  of  action  for  the  reason  that  the  words 
charged  are  not  libelous  per  se,  and  no  special  damage  is  alleged. 

It  is  argued  that  the  letter  cannot  be  considered,  by  any  legitimate 
iimuendo,  to  mean  a  proposal  to  meet  for  purposes  of  improper  rela- 
tions. That  the  words  a  "nice  time"  should  be  given  an  innocent 
hieaning  rather  than  one  suggesting  a  guilty  laison.  In  this  view  we 
cannot  concur.  The  letter,  taken  as  a  whole,  seems  fairly  susceptible 
of  no  other  construction  than  an  invitation  to  meet  for  immoral  and 
criminal  purposes.  The  question,  however,  still  remains  whether  a 
proposal  of  this  character  from  one  to  another  can  be  classed  as  either 
a  libel  or  a  slander. 

When  we  study  the  letter,  we  see  that  it  charges  the  plaintiff  with 
the  commission  of  no  offense  or  improper  conduct.  It  is  merely  a  pro- 
posal for  the  future  conduct  of  both  parties.  There  is  nothing  in  the 
letter  inconsistent  with  the  absolutely  blameless  life  and  .conduct  of 
the  plaintiff  in  the  past.  Can  a  written  proposal  looking  to  future  im- 
moral conduct,  by  any  fair  construction,  be  deemed  a  libel  or  slander 
on  the  character  of  the  person  to  whom  it  is  addressed  ?  It  is,  in  sub- 
stance, nothing  more  or  less  than  an  inquiry  as  to  whether  the  plaintiff 
will  consent  to  the  immoral  relationship  proposed.  It  contains  no  re- 
flection on  the  propriety  of  her  past  life  and  conduct.  It  is  true  that  it 
involves,  to  a  degree,  a  thought  or  opinion  on  the  part  of  the  writer  of 
the  letter  of  the  possibility  that  the  person  addressed  may  entertain 
the  proposition  made,  and  that  her  character  is  such  that  she  would 
not  spurn  the  suggestions  made.  However  much  such  propositions 
are  to  be  condemned,  can  it  be  said  that  such  a  letter  can  be  termed  a 
libel  in  any  proper  sense  ?  The  use  of  the  mails  for  any  such  purpose 
has  been  held  a  penal  offense,  under  the  statutes  of  the  United  States. 
Such  a  letter  was  an  outrage  upon  the  plaintiff.  The  defendant  should 
be  severely  punished  for  such  conduct,  but  we  are  unable  to  discover 
that  the  writing  and  sending  of  such  a  communication  fall  within  the 
category  of  libels.    We  have  searched  the  books  and  run  down  the  deci- 
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sions  in  vain,  in  an  effort  to  find  some  case  which  would  jnstify  this 
court  in  holding  that  the  making  of  a  mere  proposition  even  to  commit 
crime  can  be  construed  into  a  libel.  It  is  barely  possible,  under  certain 
circumstances,  the  publication  of  such  a  letter  might  be  converted  into 
a  libel,  but  I  am  unable  to  discover  how,  when  sent  direct  to  the  per- 
son addressed,  and  where  marked  and  intended  as  a  confidential  com- 
munication, it  can  be  given  such  a  construction. 

The  complaint,  by  many  allegations  of  conclusion  of  intent,  purpose, 
and  innuendo,  seeks  to  spell  out  from  the  letter  a  charge  of  immorality 
against  the  plaintiff,  but  "words  alleged  to  be  libelous  are  to  be  taken 
in  the  sense  that  is  tac/&t  natural  and  obvious,  and  their  meaning  can- 
not be  extended  by  innuendo  beyond  what  is  justified  by  the  words 
themselves."  Sanderson  v,  Caldwell,  45  N.  Y.  398,  6  Am.  Rep.  105; 
Woodruff  V.  Bradstreet,  116  N.  Y.  217,  22  N.  E.  354,  5  L.  R.  A.  555; 
Verbeck  v.  Duryea,  36  Misc.  Rep.  242,  73  N.  Y.  Supp.  346. 

[2]  It  is  urged  there  was  no  publication  of  the  in>el,  if  one.  The 
complaint  is  silent  as  to  how,  and  by  what  means,  the  letter  complain- 
ed of  reached  the  knowledge  of  the  postal  authorities.  The  pleader 
has  evidently  studiously  avoided  any  statement  as  to  the  facts  in  that 
regard.  The  presumption  is  that,  having  been  deposited  in  the  mails, 
it  reached  the  plaintiff's  hands  in  due  course.  If  the  letter  was  made 
known  to  others,  it  must  have  been  disclosed  by  the  plaintiff  herself. 
Certainly  there  is  nothing  in  the  complaint  rebutting  that  presumption. 

It  is  unquestionably  the  law  that  there  is  no  publication  of  a  libd 
until  it  has  been  communicated  to  some  third  person  or  to  the  public 
generally,  and,  where  such  a  publication  is  the  act  of  the  person  claim- 
ed to  have  been  injured,  he  cannot  complain  of  injuries  caused  by  his 
own  act  in  making  the  libel  public.  Woodman  v.  Kidd,  25  App.  Div. 
254,  49  N.  Y.  Supp.  301;  Galligan  v.  Kelly,  31  N.  Y.  Supp.  561; 
Owen  V.  Ogilvie  Co.,  32  App.  Div.  465,  53  N.  Y.  Supp.  1033;  You- 
mans  v.  Smith,  153  N.  Y.  214,  47  N.  E.  265. 

The  fact  undoubtedly  is  that  the  plaintiff  herself  laid  the  letter  be- 
fore the  postal  authorities,  and  by  reason  of  her  own  complaint  caused 
the  letter  to  be  made  public.  In  this  course  she  is  to  be  highly  com- 
mended. If  this  be  true,  she  took  a  course  which,  as  a  good  citizen, 
she  owed  to  the  public  and  to  herself.  At  the  same  time  it  cannot  be 
said  the  defendant  caused  the  publication  of  the  letter  in  question. 
The  gravamen  of  all  actions  of  this  character  is  injury  and  loss  to  repu- 
tation. Injury  to  reputation,  of  course,  necessarily  involves  the  mak- 
ing of  the  matter  public,  and,  if  that  comes  through  the  act  of  the  party 
claimed  to  have  been  libeled,  the  injury  to  reputation  cannot  be  legally 
imputed  to  the  other  party. 

[3]  It  is  contended,  however,  that,  aside  from  the  question  whether 
the  letter  complained  of  is  to  be  deemed  a  libel,  the  plaintiff  is  entitled 
to  recover  upon  the  theory  that  the  law  will  support  a  recovery  in 
what  is  known  as  an  action  on  the  case. 

The  argument  made  is :  That  the  defendant  was  guilty  of  a  grave 
and  serious  offense  against  the  plaintiff.  That  of  necessity  the  receipt 
of  such  a  letter  would  cause  feelings  of  righteous  indignation,  and 
humiliation  on  the  part  of  the  plaintiff,  and  unavoidably  cause  mental 
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sufiFering.  That  the  defendant  was  guilty  of  a  criminal  offense  against 
the  United  States  statutes,  and  the  plaintiff  owed  a  duty  toward  herself 
and  the  public  to  see  the  offender  was  duly  prosecuted.  That  she  could 
not,  in  justice  to  herself  or  to  the  public,  keep  silence,  and  that,  in  act- 
ing in  compliance  with  this  duty,  she  should  not  be  held  responsible 
for  the  consequences  to  herself  or  her  reputation  by  instituting  a  crim- 
inal prosecution  of  the  defendant,  even  though  it  involved  a  publication 
of  the  letter  complained  of. 

It  is  urged  that  it  is  a  recognized  rule  of  law  that  for  every  wrong 
the  law  gives  a  remedy,  and  that  the  circumstances  of  this  case  ought 
and  should  give  the  plaintiff  a  right  of  action  for  the  wrong  done.  It 
certainly  is  no  answer  to  the  argument  made  that  no  precedent  is  to  be 
found  for  maintaining  an  action  of  just  the  character  of  this.  The  law 
is  jealous  in  finding  adequate  remedies  and  giving  suitable  relief  in 
proper  cases.  We  cannot,  however,  depart  from  well-established  rules 
of  law,  or  well-recognized  policies,  simply  for  the  purpose  of  righting 
a  wrong  in  some  particular  case. 

It  is  well  established  in  this  state  that  an  action  to  recover  for  the 
utterance  of  defamatory  words,  not  actionable  in  themsdves,  cannot 
be  sustained  by  proof  of  mental  distress  and  physical  pain  suffered  by 
the  complainant  as  a  result  thereof.  Garrison  v.  Sun  Printing  &  Pub. 
Co.,  207  N.  Y.  1,  100  N.  E.  430,  45  L.  R.  A.  (N.  S.)  766.  So  it  has 
been  held  that,  in  an  action  for  negligence,  a  plaintiff  may  not  recover 
for  physical  sufferings,  as  a  miscarriage,  resulting  purely  from  fright, 
where  there  was  no  physical  injury ;  that  to  allow  a  recovery  in  such 
a  case  would  be  to  recognize  damages  which  are  not  natural  and  ordi- 
nary. MitcheU  v.  Rochester  Ry.  Co.,  151  N.  Y.  107,  110,  45  N.  E. 
354,  34  L.  R.  A.  781,  56  Am.  St  Rep.  604;  Hack  v.  Dady,  134  App. 
Div.  253,  118  N.  Y.  Supp.  906.  See,  also,  Terwilliger  v.  Wanda,  17 
N.  Y.  54,  72  Am.  Dec.  420;  Wilson  v.  Goit,  17  N.  Y.  442. 

[4]  It  is  true  that  the  defendant  violated  the  federal  statute  against 
maiUng  obscene  matter  when  he  sent  the  letter  to  the  plaintiff,  but  the 
violation  of  the  statute  does  not  confer  a  right  of  action,  nor  can  the 
institution  of  a  prosecution  for  the  offense  do  so,  or  the  consequences 
which  flow  from  it. 

Judge  Cooley,  in  his  admirable  work  on  Torts,  vol.  1,  p.  25,  speak- 
ing of  the  doctrine  that  the  law  will  give  redress  as  a  rule  where  a 
right  has  been  invaded,  said : 

"To  wliat  Is  here  said  there  are  apparent  exceptions.  These  statutes,  in 
many  cases,  forbid,  under  penalties  payable  to  the  state,  the  doing  of  certain 
acts  that  might  be  injurious  to  individuals,  or,  under  like  penalties,  require  cer- 
tain acts  to  be  done,  the  doing  of  which  will  be  beneficial  to  Indlrlduals.  In 
these  cases,  if  it  is  manifest  from  the  statute  that  the  penalty  is  the  only  in- 
jurious consequence  that  la  to  be  incurred  by  a  violation  of  the  law,  It  may 
be  said  that  the  individual  has  a  right,  and  yet  the  law  affords  him  no  remedy 
tor  its  infringement  Put  in  a  strict  legal  sense,  the  statute  In  such  cases  is 
to  be  regarded  as  prescribing  duties  on  public  grounds  only,  and  the  party  who 
suffers  ttom  a  failure  to  observe  them  only  chances  to  be  the  individual  upon 
whom  falls  the  consequences  of  a  wrong  done  to  the  public." 

It  would,  in  our  opinion,  be  pressing  the  doctrine  too  far  to  hold  that 
the  moral  duty  to  make  criminal  complaint  for  a  violation  of  a  statute. 
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simply  because  the  complaint  involved  unpleasant  consequences  to  the 
complainant,  for  that  reason  conferred  a  right  of  action  for  the  act 
justifying  a  prosecution.  On  grounds  of  public  policy,  we  do  not 
think  the  courts  should  go  to  the  extent  insisted  on. 

We  have  reached  the  conclusion,  with  no  little  regret,  that  the  de- 
murrer should  be  sustained. 

So  ordered,  without  costs  of  this  demurrer,  and  with  leave  to  the 
plaintiff  to  serve  an  amended  complaint  within  20  days  after  service 
of  the  interlocutory  decree  sustaining  demurrer. 


CLARK  T.  TRCSLOW. 
(Sapreme  Court,  Appellate  Division,  Second  Department    Ifarch  20,  1014.) 

1.  ExKcuTOBS  AND  Adkinistbatobs  (g  318*) — Advakcb  Patkbnts  to  RmDU- 

ABY  Lkoatex — Refund. 

A  residuary  legatee,  who,  before  the  winding  up  of  the  estate,  receives 
money  on  account,  most  refund  tbe  money  if  It  is  thereafter  determined 
Uiat  it  is  needed  for  the  payment  of  debts. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  {{  1319-1326,  1328-1331 ;   Dec.  Dig.  S  318.*] 

2.  EXEOUTOBS  AND  ADiaNISTBATOBS  (g  318*) — ^ADVANCE  PaTMKRX  TO  RKSIDTJART 

Legatee — Refund — Neolioence  of  Execvtob. 

Where  executors  pay  a  residuary  legatee  a  sum  of  money  to  apply  on 
account,  the  legatee  need  not  refund  the  money  to  pay  debts  if  through 
the  negligence  of  the  executors  they  are  unable  to  meet  such  debts. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  fl  131&-1326,  1328-1331 ;   Dec.  Dig.  |  31&*] 

3.  Executors   and  Adiunistbatobs   ({  318*)  —  Neolioenck  —  Rbcovkbt  of 

Monet  Paid  to  Residuabt  Legatee. 

Where  a  testatrix  left  on  deposit  considerable  money  In  a  bank,  though 
it  had  once  temporarily  closed  its  doors,  and  her  executor  left  the  money 
there  temporarily  awaiting  the  winding  up  of  the  estate,  relying  on  a  re- 
port of  the  bank  which  established  its  solvency,  the  executors  were  not 
negligent  in  the  loss  of  the  money  by  failure  of  the  bank,  so  as  to  deftet 
their  right  to  a  recovery  of  an  advance  payment  made  to  a  residuary  lega- 
tee before  the  settlement  of  the  estate. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Adminlstmtors,  Cent 
Dig.  ii  131&-1326,  1328-1331;  Dec.  Dig.  {  318.*] 

4.  ExEcuTOBs  AND  Administbatobs  (g  318*) — Recovebt  of  Pathent  IIadb  to 

Residuabt  Legatee — Liabilitt  fob  Intebest. 

A  residuary  legatee  who  is  compelled  to  refund  an  advance  made  to  her 
is  liable  for  interest  thereon,  where  she  expressly  agreed  in  a  refunding 
bond  for  interest  though  such  bond  was  not  sued  on. 

[Ed.  Note. — For  other  cases,  see  E^xecutors  and  Administrators,  Cent 
Dig.  gg  1319-1326,  1328-1331 ;   Dec.  Dig.  g  318.*] 

5.  EzECUTOBs  AND  Adunistbatobs  (g  318*) — Recovebt  of  Patiocrt  BIadb  to 

Residuabt  Legatee — ^Admissibiutt  of  Evide:«ce. 

In  a  suit  to  compel  a  residuary  legatee  to  refund  an  advance  made  to 
her,  a  refunding  bond  executed  by  her,  but  not  sued  on,  is  admissihle  to 
show  the  prepayment  and  acceptance  of  the  advance. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  gg  1319-1326,  1328-1331 ;  Dec.  Dig.  g  318.*] 

*Por  otlier  cases  sea  mat  topic  ft  i  nuubeb  In  Dec.  A  Am.  Digs.  19V7  to  dat*.  *  Rop'r  Indexe* 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Thomas  E.  Clark,  as  sole  surviving  executor  of  Mary  F. 
Famham,  deceased,  against  Mary  Elizabeth  Truslow.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  T.,  and  BURR,  CARR,  RICH,  and 
STAPLETON,  JJ. 

Henry  W.  Jessup,  of  New  York  City,  for  appellant. 
William  G.  Phlippeau,  of  New  York  City,  for  respondent 

CARR,  J.  The  defendant  is  the  residuary  legatee  under  the  last 
will  of  Mary  Famham,  deceased.  The  plaintiff  is  the  sole  surviving 
executor  of  said  will.  At  the  request  of  the  defendant,  in  September, 
1909,  the  executors  made  her  a  payment  of  $5,000,  in  cash,  on  ac- 
count of  her  residuary  legacy.  This  action  was  brought  to  recover  the 
amount  of  said  payment  with  interest  from  the  date  thereof,  because 
the  assets  of  the  estate  proved  subsequently  to  be  insufficient  to  pay 
the  general  legacies,  unless  there  was  a  recovery  back  of  the  amount 
prepaid  on  account  of  the  residuary  legacy.  The  defense  was  that  the 
deficiency  in  the  assets  of  the  estate  arose  after  the  prepayment  in 
question,  and  was  due  to  negligence  of  the  executors  which  resulted  ia 
a  waste  of  said  assets,  and  that  therefore  the  defendant  was  not  ob- 
liged to  make  any  payment  back. 

[1-8]  The  facts  involved  in  the  action  are  undisputed.  The  case 
was  tried  without  a  jury,  and  the  court  found  that  the  executors  were 
not  negligent  in  their  care  of  the  assets  of  the  estate.  The  whole  bur- 
den of  this  appeal  rests  practically  upon  the  plea  that  this  finding  by 
the  trial  court  was  against  the  evidence.  The  appellant  goes  a  little 
further,  however,  and  contends  that  the  undisputed  evidence  shows 
negligence  on  the  part  of  the  executors  as  a  matter  of  law.  It  ap- 
pears that  Mrs.  Famham  carried  a  considerable  amount  of  money  on 
deposit  in  the  Union  Bank  of  Brooklyn,  and  that  after  her  death  her 
executors  found  a  large  balance  to  her  credit  in  that  bank.  Before 
Mrs.  Famham  died,  the  Union  Bank  had  closed  its  doors  temporarily, 
and  went  into  the  charge  of  the  State  Banking  Department.  It  was 
allowed  to  reopen  on  condition  that  the  depositors  would  accept  pay- 
ment of  their  accounts  in  fixed  installments,  falling  due  at  fixed  pe- 
riods. Mrs.  Famham  did  not  avail  herself  of  the  privilege  of  with- 
drawing any  part  of  her  account  at  the  fixed  periods,  up  to  the  time 
of  her  death.  Her  executors  drew  out  subsequently  about  $6,000,  and 
left  a  large  balance  remaining  to  the  credit  of  Mrs.  Famham's  estate 
on  the  books  of  the  Union  Bank,  under  an  entry  thereon  showing  her 
death  and  the  appointment  of  executors.  Things  remained  in  this  con- 
dition for  some  months,  and  the  bank  subsequently  closed  its  doors 
again,  and  the  amount  remaining  on  deposit  to  the  credit  of  the  Fam- 
ham estate  appears  by  concession  of  the  respective  counsel  to  be  un- 
collectible. The  defendant-appellant  claims  that,  under  these  circum- 
stances, the  Famham  executors  were  negligent  in  that  they  should  not 
have  allowed  any  part  of  the  funds  of  the  estate  to  remain  on  deposit 
in  the  Union  Bank,  but  should  have  withdrawn  them  as  soon  as  pos- 
sible.   The  proofs  offered  by  the  plaintiff  show  that  Mr.  Clark,  the 
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executor,  had  taken  notice  of  the  reports  of  the  Union  Bank,  which 
purported  to  show  a  large  surplus,  and  that  the  institution  was  in  an 
entirely  solvent  condition.  These  funds  were  simply  temporarily  on 
deposit,  awaiting  the  winding  up  of  the  estate.  The  payment  made  by 
the  executors  to  the  defendant-appellant  on  account  was  before  any 
judicial  settlement  was  had  of  their  accounts. 

I  am  unable  to  find  in  this  record  proofs  whidi  wouM  justify  a  re- 
versal of  the  determination  of  the  trial  judge  on  the  question  of  neg- 
ligence. The  defendant,  by  requesting  and  receiving  a  prepayment  on 
accotmt  of  her  residuary  legacy  before  a  judicial  settlement  of  the  ac- 
counts of  the  executors,  took  such  prepayment  at  her  own  risk  to  the 
extent  that,  in  the  absence  of  a  judicial  accounting,  she  subjected  her- 
self to  the  same  liability  to  refund  as  if  she  had  received  the  money 
with  knowledge  that  the  other  legacies  and  the  debts  of  the  decedent 
had  not  been  paid  or  provided  for.  Buffalo  Trust  Co.  v.  Leonard,  154 
N.  Y.  141,  47  N.  E.  966.  Of  course,  if  the  inability  of  the  executors 
to  meet  the  other  legacies  and  debts  of  the  decedent  arose  from  their 
own  fault,  she  was  under  no  obligation  to  respond.  But  the  executors 
were  not  insurers  or  guarantors  as  to  the  funds  they  held  at  the  time 
of  the  payment  to  the  defendant,  and  when  they  left  these  funds  tem- 
porarily on  deposit  in  a  going  bank,  apparently  amply  solvent,  they 
met  the  measure  of  care  unposed  upon  them  by  law,  viz.,  reasonable 
diligence. 

There  is  another  point  made  by  the  appellant,  namely,  that  she  should 
not  have  been  charged  with  interest  on  the  moneys  paid  to  her  from 
the  time  of  payment.  There  is  an  allegation  in  the  complaint  that 
demand  was  made  upon  her  for  repayment  before  this  action  was 
brought,  but  there  is  no  date  of  demand  set  forth.  Neither  in  the 
findings  of  the  trial  court  is  there  any  specific  finding  as  to  the  date 
of  the  demand,  nor  is  this  date  of  demand  to  be  found  in  the  evidence. 
Under  these  circumstances,  the  appellant  contends  that  it  was  improp- 
er to  allow  any  interest,  as  she  was  not  in  default  in  failing  to  make 
repayment  until  a  demand  was  made  upon  her.  This  point  is  not  free 
from  doubt,  but  I  think  the  circumstances,  which  I  will  state  below, 
justified  the  allowance  of  interest. 

[4,  B]  The  defendant  introduced  in  evidence  on  her  own  account  a 
letter  from  Mr.  William  N.  Dykman,  dated  September  9,  1909,  to  his 
clients,  the  two  executors  of  the  Farnham  estate,  in  which  he  recom- 
mended a  compliance  with  the  request  of  Mrs.  Truslow  for  a  prepay- 
ment on  account  of  her  residuary  legacy,  on  condition  that  she  give 
a  refunding  bond,  and  likewise  a  letter  from  Mr.  Dykman  to  Mr. 
Jessup,  the  attorney  for  Mrs.  Truslow,  stating  that  the  executors  were 
willing  to  pay  the  $S,OCX)  in  question  providing  that  Mrs.  Truslow  and 
her  husband  gave  a  refunding  bond.  It  appears  that  Mrs.  Truslow 
and  her  husband  thereupon  gave  a  refunding  bond,  which  provided  for 
the  repayment  of  the  amount  thereof  with  interest  if  such  should  be 
required  for  proper  administration.  After  the  delivery  of  this  bond, 
the  prepayment  in  question  was  made  to  Mrs.  Truslow.  The  appel- 
lant contends  that  it  was  error  to  receive  this  bond  in  evidence  over 
objection,  inasmuch  as  the  complaint  did  not  claim  liability  upon  it. 
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It  was  received,  however,  in  evidence  by  the  trial  court,  on  the  distinct 
ground  that  it  was  a  part  ol  the  circumstances  attending  the  prepay- 
ment by  the  executors  and  the  acceptance  thereof  by  Mrs.  Truslow, 
and  not  to  establish  any  independent  liability  thereon.  I  think  it  was 
properly  received  on  such  theory.  If  so,  then  the  prepayment  was 
received  by  the  residuary  legatee  on  the  distinct  understanding  that, 
if  she  should  be  obliged  to  pay  the  whole  or  a  part  of  the  amount 
of  the  prepayment,  it  should  be  repayable  with  interest  thereon  to  the 
extent  that  it  was  necessary  to  meet  the  requirements  of  the  Farn- 
ham  estate. 

This  is  a  hard  case,  however  it  be  decided.  But  the  burden  of  its 
hardness  cannot  be  placed  upon  the  Farnham  executor  unless  he  be  in 
fault.  The  trial  court  has  found  against  the  defendant  on  this  point 
on  ample  evidence. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


(84  Misc.  Rep.  034) 

PEOPLE  ex  rel.  WALCOTT  v.  PARKER  et  al.,  City  Assessors. 

(Snpreme  C!oart,  Special  Term,  Tompkins  County.    March,  1914) 

1.  Taxation  (|  80*)— Estates  Subject  to — Pbopxbtt. 

Where  a  charitable  educational  association  built  a  building  upon  part 
of  a  unlTersity  campus,  Itself  exempt  from  taxation,  without  any  writ- 
ten agreement,  and  no  complete  verbal  agreement  as  to  the  terms  and  con- 
ditions of  occupancy,  but  the  university  knew  that  it  was  built  under  the 
reasonable  expectation  that  the  association  should  have  a  lease  at  a  nom- 
inal rent  for  a  reasonable  term  of  years  and  consented  to  a  period  of  20 
years  with  the  privilege  of  renewal  for  the  same  term,  equity  would  pro- 
hibit the  university  from  disappointing  the  association's  reasonable  ex- 
pectation as  to  occupancy  by  expelling  it  from  its  ground  and  using  the 
building  for  its  own  purposes,  so  that  the  tenure  of  the  association  for 
taxing  purposes  was  that  of  a  lessee  at  nominal  rent  for  a  reasonably  long 
term,  to  be  agreed  on  by  the  parties  or  fixed  by  the  court 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §i  167,  168;  Dec. 
Dig.  f  80.»] 

2.  Taxation  (J  251*) — Exemption — Bubdek  "of  Pboof. 

Taxation  la  the  rule,  and  exemption  the  exception,  and  the  burden  of 
showing  exemption  rests  on  the  one  claiming  it 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  SS  343-345;  Dec. 
Dig.  I  261.*] 

3.  Taxation  (|  242*) — Exemption — Constbuction  of  Statute. 

The  statute  exempting  charitable  and  educational  institutions  from  taxa- 
tion should  be  read  in  the  light  of  the  policy  of  the  state,  established  early 
In  its  history  and  Increasing  in  liberality  as  time  has  passed,  to  encourage 
education. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  H  394-103 ;  Dec. 
Dig.  i  242.*] 

4.  Taxation  {|  242*) — Exemption — Pebsonal  Pbopebtt — Use. 

Under  Tax  Law  (Oonsol.  Laws,  c.  60)  i  4,  snbd.  7,  primarily  exempting 
real  property  of  associations,  etc.,  used  exdusiTely  for  educational  or 
charitable  purposes  and  also  exempting  the  personal  property  of  such  as- 

•For  other  cim*  sm  lama  topic  A  t  numbbb  tn  Dec.  a  Am.  Digs.  1907  to  date,  *  Rep'r  Indexae 
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aodadons,  the  object  and  use  In  tbe  case  of  personal  property  must  be  the 
same  as  In  the  case  of  real  property. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  H  394-403 ;  Dec. 
Dig.  S  242.*] 

5.  TAZATion  (I  242*) — Exemption — Chabitabia  and  EouoATioirAi.  Associa- 

tion— iNTESniENT  of  PBOFKBTT. 

That  an  educational  and  cliaritable  association,  whose  constitution  pro- 
vided that  it  should  endeavor,  not  only  to  preserve,  but  to  increase,  the 
value  of  its  property,  and  to  that  end  might  Invest  in  and  "conduct  com- 
mercial enterprises,"  invested  Its  endowment  fund,  on  the  income  of  whldr 
It  depended  to  carry  on  its  educational  work,  in  the  secnilty  of  banking. 
transportation,  and  manufacturing  companies,  and  that  as  a  result  of 
such  investment  it  bad  the  control  of  a  power  company,  in  view  of  Tax 
Law,  (  4,  subd.  7,  exempting  property  from  taxation  only  to  the  extent  of 
the  value  of  the  part  used  for  educational,  etc.,  purposes,  and  of  the  pro- 
vision relating  to  exemption  and  referring  to  an  association  organized  or 
conducted  for  one  or  more  of  certain  purposes,  did  not,  for  purposes  of  ex- 
emption from  taxation,  prevent  the  purposes  of  the  association  from  being 
exclusively  educational  or  charitable. 

[Ed.  Note.— For  other  cases,  see  Taxation.  Cent  Di«.  U  3d4-403;  Dec 
Dig.  I  242.*] 

6.  Taxation  (S  242*)^Exemption — Kksidenck. 

A  charitable  and  educational  association,  which  had  no  principal  place 
of  business  or  office,  and  whose  principal  business  was  transacted  at  an 
annual  convention  held  in  different  states,  with  associates  redding  in 
different  states,  with  an  association  house  in  the  state  of  New  York  neces- 
sarily subject  to  visitation  and  control  by  the  state,  had  a  residence  for 
the  purpose  of  taxation  and  exemption  in  this  state  and  in  every  state 
where  its  work  was  carried  on. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  H  394r-iOS;  Dec. 
Dig.  i  242.*] 

7.  Taxation  (g  242*) — Exeuptions — Pbofxbtt  or  Chabitablb  and  Educa- 

tional Associations. 

Tax  Law  (Consol.  Laws,  c.  60)  g  3,  makes  all  real  and  personal  property 
in  the  state  subject  to  taxation,  unless  exempted  by  law.  Section  4,  subd. 
7,  exempts  the  property  of  assToclations  organized  exclusively  for  charita- 
ble and  educational  purposes,  when  used  exclusively  for  such  purposes. 
An  association,  organized  to  give  free  education  to  young  men  by  means 
of  scholarships  out  of  its  endowment  fund,  erected  a  building  on  a  uni- 
versity campus  under  an  agreement  by  which  it  became  a  tenant  at  a 
nominal  rent  for  a  considerat>le  term.  The  building  was  used  as  a  home 
for  the  students,  some  of  whom  took  courses  at  the  aniversity,  giving 
them  room,  board,  and  tuition  free,  and  furnishing  courses  in  various  sub- 
jects for  their  study.  The  students  sometimes  did  outside  work  to  sup- 
ply themselves  with  money  for  things  not  furnished  them.  The  associa- 
tion employed  the  necessary  officers  to  manage  It  and  the  servants  to  care 
for  the  building,  but  received  no  income  from  any  part  of  the  building. 
Held,  that  the  building  was  used  exclusively  for  educational  and  charita- 
ble purposes,  so  that  the  association  was  not  liable  to  be  taxed  on  it  or 
on  its  leasehold  interest  on  the  ground  on  wliich  it  stood. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  g§  394-403 ;  Dec 
Dig.  f  242.*] 

Action  by  Sidney  S.  Walcott,  as  president  of  the  Telluride  Associa- 
tion, against  the  County  of  Tompkins  and  Rodney  G.  Robinson,  as 
County  Treasurer,  etc.,  to  vacate  and  set  aside  an  assessment  on  the 
property  of  the  associatibn  in  the  city  of  Ithaca  for  the  year  1910; 
and  certiorari  by  the  People  of  the  State  of  New  York,  on  the  rela- 

•For  other  cases  see  same  topic  &  i  NiniBEB  In  Dec.  A  Am.  Digs.  1M7  to  date,  A  Rep'r  Indexes 
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tion  of  Sidney  S.  Walcott,  as  president  of  the  association,  against 
William  H.  Parker  and  others  as  assessors  of  the  City  of  Ithaca,  to 
review  an  assessment  on  the  property  of  the  association  in  the  City  of 
Ithaca  for  the  year  1912 — ^tried  together.  Referee's  report  confinfied 
on  motion,  and  final  judgment  ordered  for  the  association. 

The  foUowmg  is  the  opinion  of  the  referee  (Irving  G.  Vann)  men- 
tioned in  the  opinion  of  Sewell,  P.  J. : 

These  cases  present  the  question  whether  certain  property  of  a  volnntary 
association,  composed  of  more  than  seven  members  and  organized  under  the 
name  of  the  Tellurlde  Association,  is  ezonpt  from  taxation  under  the  provi- 
sions of  the  Tax  Law  relating  to  exemption.  That  statute  proyides  that  "all 
real  property  within  this  state,  and  all  personal  properl7  situated  or  owned 
within  this  state,  is  taxable  unless  exempt  from  taxation  by  law."  Tax 
Law,  I  3.  The  next  section  provides  that  certain  property  shall  be  exempt 
from  taxation,  and  by  its  seventh  subdivision  that  "the  real  property  of  a 
corporation  or  association  organized  exclusively  for  the  moral  or  mental  im- 
provement of  men  or  women,  or  for  •  •  •  charitable,  benevolent,  •  •  • 
educational,  scientific,  Uterary,  Ubrary,  etc.  purposes  ♦  •  ♦  or  for  two  or 
more  such  purposes,  and  used  exclusively  for  carrying  out  thereupon  one  or 
more  of  such  purposes,  and  the  personal  property  of  any  such  corporation 
shall  be  exempt  from  taxation.  But  no  such  corporation  or  association  shall 
be  entitled  to  any  such  exemption  if  any  officer,  member  or  employ^  thereof 
shall  receive  or  may  be  lawfully  entitled  to  receive  any  pecuniary  profit  from 
the  operations  thereof,  except  reasonable  compensation  for  services  in  effecting 
one  or  more  of  such  purposes,  or  as  proper  beneficiaries  of  its  strictly  char- 
itable purposes;  or  if  the  organization  thereof  for  any  such  avowed  pur- 
poses be  a  guise  or  pretense  for  directly  or  indirectly  making  any  other  pe- 
cuniary profit  for  such  corporation  qr  association,  or  for  any  of  its  members 
or  employes,  or  if  it  be  not  in  good  faith  organized  or  conducted  exclusively 
for  one  or  more  of  such  purposes.  *  •  •  The  real  property  of  any  such 
corporation  not  so  used  exclusively  for  carrying  out  thereupon  one  or  more 
of  such  puriMses  but  leased  or  otherwise  used  for  other  purposes,  shall  not 
be  exempt,  but  if  a  portion  only  of  any  lot  or  building  of  any  such  corporation 
or  association  is  used  exclusively  for  carrying  out  thereupon  one  or  more  of 
sncb  purposes  of  any  such  corporation  or  association,  then  such  lot  or  build- 
ing shall  be  so  exempt  only  to  the  extent  of  the  value  of  the  portion  so  used, 
and  the  remaining  or  other  portion,  to  the  extent  of  the  value  of  such  remain- 
ing or  other  portion,  shall  be  subject  to  taxation  ;  *  *  *  provided  that  the 
real  property  of  any  fraternal  corporation,  association  or  body  created  to 
build  and  maintain  a  building  or  buildings  for  Its  meeting  or  meetings  of 
the  general  assembly  of  its  members,  or  subordinate  bodies  of  such  fraternity 
and  for  the  accommodation  of  other  fraternal  bodies  or  associations,  the  en- 
tire net  income  of  which  real  property  is  exclusively  applied  or  to  be  used  to 
build,  furnish  and  maintain  an  asylum  or  asylums,  a  home  or  homes,  a  school 
or  schools,  for  the  free  education  or  relief  of  the  members  of  such  fraternity, 
or  for  the  relief,  support  and  care  of  worthy  and  indigent  members  of  the 
fraternity,  their  wives,  widows  or  orphans,  shall  be  exempt  from  taxa- 
tion.     

The  constitution  of  the  Tellurlde  Association  was  adopted  in  July,  1911,  and 
the  association  has  since  worked  under  it,  but  prior  to  that  date  the  Tellurlde 
Institute,  its  predecessor,  carried  on  the  same  work,  for  the  same  purpose, 
alon^  the  same  lines,  and  within  the  same  limits  as  are  provided  by  the  in- 
strument now  in  force.  Indeed,  the  constitution  was  formulated  a  long  time 
before  it  was  formally  adopted  and  had  furnished  in  substance  the  rule  of 
action  for  all  practical  purposes.  It  is  quite  long,  and  an  analysis  of  its  pro- 
visions is  unnecessary,  as  it  is  sufficient  to  say  that  the  association  was  or- 
ganized to  give  a  thorough  education,  free  of  cost,  to  young  men  of  promise, 
capable  of  self-support  as  shown  by  actual  experience;  each  being  carefully 
selected  by  examination  and  vote  after  his  application  has  been  on  file  and 
be  has  been  under  observation  for  at  least  one  year  while  pursuing  a  course 
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of  Study.  When  he  thas  becomes  a  member,  all  his  ordinary  expenses  in 
getting  an  education,  including  board,  lodg^g,  tnltlon,  eta,  are  defrayed  by 
the  association ;  but  as  soon  as  his  education  Is  completed  he  ceases  auto- 
matically to  be  a  member.  The  association  Is  managed  by  an  annual  conven- 
tloh  of  the  members  and  by  oflScers  and  committees  elected  thereby.  There 
are  now  about  125  members,  some  of  whom  are  students  at  Cornell  University 
and  others  In  various  Institutions  in  five  states  in  the  West,  and  others  still 
are  not  students  but  members  through  election  by  the  convention  that  or- 
ganized the  association.  No  student  pays  the  association  in  work,  money,  or 
otherwise  for  what  he  receives  In  the  way  of  board,  lodging,  tuition,  instru- 
ments, material,  etc.,  needed  In  pursuing  his  studies  in  the  university  and  In 
a  building  owned  by  the  association  known  as  Tellnrlde  House.  The  work  of 
the  association,  both  In  Ithaca  and  elsewhere.  Is  charitable  and  educational 
in  character.  It  has  no  other  work  or  duty  in  theory  or  practice.  All  mem- 
bers, except  those  who  organized  the  association,  are  students;  but  a  few 
students  are  not  "members,"  although  in  practice  the  words  "member"  and 
"student"  are  used  interchangeably.  No  student,  member,  or  officer  is  paid 
anything  or  pays  for  anything,  but  certain  persons  employed  as  chancellor, 
dean,  treasurer,  and  business  manager,  who  are  neither  members  nor  students, 
and  others  employed  as  servants  to  care  for  rooms,  provide  meals,  etc.,"  are 
paid  reasonable  comiwnsatlon  for  services  actually  rendered  in  furthering  the 
educational  work  or  taking  care  of  the  students,  but  for  no  other  purpose. 
AH  the  expenses  of  the  building  and  of  the  students  while  occupying  it  are 
paid  from  the  income  derived  from  an  endowment  fund  set  up  by  charitable 
persons,  now  amounting  to  about  $600,000,  which  is  invested  in  corporate 
stocks  and  bonds  and  cared  for  by  the  officers,  consisting  of  a  president,  vice 
president,  and  secretary,  and  by  a  committee  of  four  elected  for  the  purpose. 
The  entire  income  is  devoted  exclusively  to  the  education  of  the  students  and 
their  maintenance  while  being  educated,  except  a  small  percentage  added  eadi 
year  to  the  endowment  fund. 

Tellnrlde  House  was  erected  and  paid-  for  by  the  association  between  June. 
1909,  and  September,  1911,  and  It  is  the  taxation  of  that  building,  not  as  real 
estate,  but  as  personal  property  in  one  case  and  a  leasehold  Interest  in  the 
other,  that  gave  rise  to  the  present  controversy.  It  Is  a  substantial  brick 
structure  which  cost  about  $95,000  and  the  furniture  and  equipment  about 
$20,000  more.  It  has  a  dining  room  and  kitchen  on  the  first  floor,  living 
rooms  on  the  second,  sleeping  rooms,  and  studies  on  the  third  and  fourth.  It 
has  no  laboratory  or  recitation  rooms.  The  students  live  there,  study  there, 
eat  and  sleep  there,  and  sometimes  have  social  gatherings  there  with  music 
and  dancing.  The  association  has  no  property  In  the  dty  of  Ithaca  or  the 
county  of  Tompkins  except  Tellnrlde  House  and  Its  equipment  as  above  set 
forth.  No  part  of  said  building  is  leased,  or  the  source  of  any  income.  It 
Is  occupied  exclusively  by  the  members,  students,  and  employes.  No  one  re- 
ceives any  profit  whatever,  directly  or  Indirectly,  from  the  association,  nor 
does  any  member,  officer,  employ^,  or  outsider  receive  any  pecuniary  benefit 
except  the  amounts  appropriate  for  scholarships  to  students  and  the  com- 
pensation of  employ^  for  services  actually  rendered,  reasonable  in  amount 
and  fixed  by  the  annual  convention  of  the  members. 

Each  student  when  admitted  Is  given  a  scholarship  which  entitles  him  to 
maintenance,  tuition,  etc.,  but  not  to  clothing  or  pocket  money,  although  a 
small  sum  is  allowed  for  general  exi)enses.  The  students  sometimes  go  out 
to  work  temporarily  to  supply  themselves  with  such  conveniences  as  are  not 
furnished  by  the  association  and  then  return  to  their  studies.  The  cost  to 
the  association  every  year  for  each  scholarship  is  the  sum  of  $1,000.  ETfty 
per  cent,  of  the  students  could  not  get  a  university  education  if  the  opportunity 
was  not  afforded  by  the  association.  There  was  at  one  time  a  working  ar- 
rangement between  the  association  and  a  corporation  known  as  the  Tellnrlde 
Power  Company  of  Colorado,  under  which  certain  applicants  for  membership 
were  employed  by  that  company  upon  the  recommendation  of  the  assodatlou 
for  a  limited  number  of  hours  dally,  with  compensation  for  work  and  op- 
portunity for  study.  During  the  first  year  they  worked  more  and  studied 
less.  The  second,  they  worked  eight  hours  a  day,  and  the  third  six  hours, 
and  in  both  of  those  years  had  the  rest  of  their  time  for  study  under  an  in- 
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stmctor  employed,  by  the  company.  The  wages  were  predaely  the  same  each 
year,  and,  though  moderate  In  amount,  were  sufficient  for  suroort  In  order 
to  give  the  young  men  greater  scope  for  Improvement,  the  Telluride  Assoda- 
tlou  maintained  a  library  and  laboratories  for  their  use.  The  object  was  to 
give  them  experience,  to  bring  them  into  actual  contact  with  business  con- 
ducted along  scientific  lines,  to  test  the  men,  weed  out  the  less  promising, 
and  enable  the  association  to  make  a  safe  choice  of  such  as  were  regarded  as 
worthy  of  scholarships.  There  was  no  arrangement  or  understanding,  express 
or  implied,  that  the  students  after  graduation  were  to  return  to  the  company 
or  work  for  It,  although  some  of  them  did  of  their  own  Tolltion.  The  as- 
sociation received  nothing  for  the  services  rendered  by  them  to  the  company 
and  paid  nothing  for  the  opportunities  for  study  afforded  them  by  the  com- 
pany. There  la  the  same  working  arrangement  with  a  corporation  known  as 
the  Beaver  River  Power  Company,  operating  in  Utah  and  Idaho,  and  efforts 
have  been  made  to  effect  a  similar  connection  with  other  companies.  None 
of  these  companies  has  ever  given  anything  to  the  endowment  fund  or  to  the 
association.  Scholarships  are  not  confined  to  those  thus  working  for  these 
companies,  but  are  granted  to  others  as  well,  but  to  none  except  those  who  are 
considered  after  careful  test  and  observation  to  have  the  character,  stamina, 
and  fitness,  as  well  as  the  preliminary  attainments,  to  qualify  them  for  ad- 
mission as  members  or  students  in  an  institution  having- for  its  object  the 
education  of  the  most  promising  young  men  who  can  be  found  In  the  country. 
.Some  are  selected  from  the  body  of  students  in  Cornell  University.  Many 
have  been  rejected  because  they  did  not  meet  the  exacting  requirements,  and 
the  success,  after  graduation,  of  those  thus  chosen  and  educated  has  been  grati- 
fying. Graduates  are  now  acting  as  professors  and  as  managers,  superin- 
tendents, and  engineers  of  Important  enterprises.  Scholarships  are  granted  to 
the  limit  of  the  Income,  which  has  fallen  off  lately  owing  to  current  condi- 
tions, the  average  during  the  past  few  years  being  about  20  at  the  Cornell 
branch  and  40  in  all.  About  $20,000  a  year  is  devoted  to  carrying  on  Tellu- 
ride House  and  the  maintenance  of  the  students  therein,  and  the  rest  of  the 
Income  is  expended  for  students  in  other  institutions. 

The  education  of  the  young  men  is  not  confined  to  the  curriculum  of  the 
college  they  attend,  and  all  the  colleges  accept  the  standards  of  the  associa- 
tion for  entrance  to  their  courses  without  further  examination  on  their  part. 
The  usual  courses  are  medianical,  civil,  and  electric  engineering,  agriculture, 
science,  art,  and  architecture  Music,  law,  and  medicine  are  included,  but 
there  are  few  who  take  these  courses.  A  scholarship  in  Telluride  House 
Involves  residence  In  the  building,  so  that  the  students  can  come  in  contact 
with  noted  educators  and  with  men  of  distinction  in  literature,  science,  and 
art,  who  are  systematicaUy  entertained  there  and  occasionally  lecture  there. 
To  illustrate,  a  director  of  the  Smithsonian  Institution  visits  the  house  fre- 
quently, talks  to  the  students  collectively,  meets  them  in  Oielr  rooms,  takes 
great  interest,  and  devotes  much  time  to  thent.  Other  instances  of  like  char- 
acter were  proved  on  the  trial.  This  contact  with  broad  and  mature  minds  is 
regarded  by  the  management  as  an  important  part  of  the  education  furnished. 
The  association  requires  that  all  work  taken  at  the  university  shall  be  kept 
up  to  a  high  standard,  higher  than  the  university  itself  requires.  If  a  student 
falls  to  meet  this  requirement,  he  may  forfeit  his  scholarship,  even  if  in  no 
danger  of  being  dropped  by  the  university,  and  there  have  been  cases  of  for- 
feiture for  this  reason.  The  chancellor  and  dean,  refined  and  cultivated  men 
of  high  character  and  attainments,  are  in  residence  much  of  the  time  with 
the  students  in  Telluride  House,  to  watch  them,  advise  and  guide  them,  to 
teach  them  by  precept  and  example,  and  to  add  to  their  education  that  which 
cannot  be  provided  by  the  university  itself.  The  dean  is  primarily  In  charge 
of  the  educational  work  and  has  a  system  of  marking  of  his  own,  aside  from 
the  marks  given  by  the  university,  which  are  furnished  to  him  every  month 
so  tliat  he  can  keep  track  of  the  students'  progress.  Public  8i)eaklng  is  re- 
quired once  or  twice  a  week,  all  the  students  take  part,  and  a  prize  is  given 
for  excellence.  To  a  moderate  extent  research  work  is  entered  upon,  such,  for 
instance,  as  the  investigation  of  heat  and  the  chemical  composition  of  various 
oils.  Eiach  student  in  Telluride  House  is  a  student  in  the  university  also,  tak- 
ing one  or  more  of  its  courses  and  sharing  in  its  various  privileges  the  same  as 
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Other  students.  Borne  of  them  belong  to  the  college  fntemltlea.  ^le  associa- 
tion awards  Its  own  diploma  to  each  student  who  gradoates  from  Tellnride 
Honse,  bat  not  nntll  a  year  has  elapsed  after  hU  gradoatlon  from  the  onl- 

Terslty. 

In  1910  an  assessment  was  spread  npon  the  assessment  roll  of  the  city  of 
Ithaca  for  state  and  county  taxes  In  the  following  form :  Under  the  printed 
head  of  "Name,"  was  written  "Nunn,  L.  Lk,  and  Tellurlde  Company";  ander 
the  printed  head  6f  "Personal,"  was  written  "$30,000";  under  the  bead  of 
"Total,"  was  written  "$30,000" ;  and  under  the  head  of  "Taxes,"  was  written 
"$75." 

In  1912  an  assessment  was  spread  npon  the  assessment  roll  of  the  city  of 
Ithaca  in  the  following  form :  Under  the  printed  head  of  "Personal  Property. 
Name  of  person  or  corporation  in  tax  district  taxable  on  personal  property," 
there  was  written  "Tellurlde  Association" ;  under  the  head  of  "Leasehold  In- 
terest," was  written  "$30,000" ;  and  under  the  head  of  "Remarks,"  was  writ- 
ten "Campua"  No  entry  was  made  under  any  other  head,  nor  was  there  any 
other  writing  on  the  roll  for  either  of  said  years.  The  taxes  amount  to  about 
$750  a  year,  except  that  In  one  year,  when  a  large  school  building  was  erected 
in  Ithaca,  they  were  $1,500.  Li  Lu  Nunn,  whose  name  appeared  in  the  earlier 
assessment,  had  never  been  a  resident  of  Tompkins  county  or  of  the  state  of 
New  Tork,  but  he  had  been  connected  with  the  Tellurlde  Association  as  a  char- 
ter member.  There  never  was  a  corporation  in  this  state  known  as  "Tellurlde 
Company,"  but  there  was  one  known  as  the  "Tellurlde  Power  Company"  In 
the  state  of  Colorado,  which  carried  on  the  business  of  constructing  and  op- 
erating hydro-electric  plants  in  Colorado,  Utah,  and  Idaho,  but  never  in  the 
state  of  New  York.  Since  August,  1912,  it  has  been  in  process  of  dissolution, 
and  it  never  had  any  interest  in  Tellurlde  House,  the  Tellurlde  Association,  or 
any  of  its  property. 

[1]  The  land  upon  which  Tellurlde  House  stands  is  part  of  the  campus  of 
Cornell  University  in  the  dty  of  Ithaca  and  for  years  has  been  and  still  is  ex- 
empt from  taxation  under  the  statute.  There  is  no  written  agreement  between 
the  university  and  the  association,  and  no  complete  verbal  agreement,  specify- 
ing the  terms  and  conditions  of  occupancy.  The  university  consented  that  the 
building  should  be  erected  on  the  spot  where  it  stands  and  knew  that  it  was 
so  erected  under  the  reasonable  expectation  on  the  part  of  the  association  tbat 
it  should  have  a  lease  at  a  nominal  rent  for  a  reasonably  long  term  of  years. 
During  the  interviews  upon  the  subject  of  a  lease  held  between  the  representa- 
tives of  the  two  institutions,  both  before  and  since  the  erection  of  Tellurlde 
House,  the  association  asked  for  a  lease  resembling  those  given  by  the  uni- 
versity to  fraternal  societies  building  upon  its  campus,  for  a  term  of  60  years 
at  a  nominal  rent  with  the  privilege  of  50  years  more  on  the  same  terms,  sub- 
ject to  forfeiture  for  violation  of  any  condition  spedfled ;  the  building  to  be- 
long to  the  university  upon  the  expiration  of  the  second  period.  The  uni- 
versity, however,  objected  to  the  length  of  term,  both  original  and  renewal, 
and  insisted  upon  a  period  of  20  years  for  each  and  upon  final  expiration  the 
building  to  become  its  own  property.  At  no  time  has  there  been  a  refusal  to 
lease  for  a  reasonably  long  period  at  a  nominal  rent. 

Under  these  circumstances,  eijuity  will  prohibit  the  university  from  disap- 
pointing the  reasonable  expectation  of  the  association,  based  on  its  own  ac- 
tion, by  expelling  the  latter  from  its  ground  and  using  the  building  for  Us  own 
purposes.  Since  equity  treats  as  done  that  which  ought  to  be  done,  the  na- 
ture of  the  tenure  or  occupancy  of  the  association  is  that  of  a  tenant  at  a 
nominal  rent  for  a  reasonably  long  term  to  be  agreed  upon  by  the  parties  or 
fixed  by  the  courts.  This,  I  think,  is  the  status  of  the  property  so  far  as  the 
question  of  taxation  is  concerned,  independent  of  the  question  of  exemption. 
No  disturbing  question  has  yet  arisen  between  the  university  and  the  associa- 
tion. Their  relations  are  most  cordial  and  harmonious  and  there  is  no  rea- 
son to  apprehend  that  they  will  ever  be  disturbed. 

Whether  either  of  the  assessments  as  laid  is  sufficient  In  substance  and  form 
to  satisfy  the  law,  I  do  not  decide,  but,  finding  the  facts  as  they  exlat,  leave 
the  conclusion  of  law  in  that  respect  to  be  found  by  the  courts  of  review,  in 
case  they  do  not  agree  with  me  on  the  question  of  exemption. 
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12-4]  While  taxation  la  tbe  rule;  and  exemption  the  exception,  and  the  bur- 
den of  showing  exemption  rests  on  the  one  claiming  It,  the  statute  regulating 
the  subject  should  be  read  In  the  Ught  of  the  policy  of  the  state  of  New  York, 
established  early  In  Its  history  and  Increasing  In  liberality  as  time  has  passed, 
to  encourage  education.  The  state  expends  much  money  each  year  for  this  pur- 
pose, and.  In  further  promotion  of  its  broad  policy,  exempts  from  taxation  the 
property  of  such  associations,  corporate  or  voluntary,  as  are  organized  ex- 
clusively for,  among  others,  edVicatlonal  or  charitable  purposes,  and  used  ex- 
clusively for  one  or  more  of  those  purposes.  Tax  Law,  |  4,  subd.  7.  This  pro- 
vision applies  primarily  to  real  estate,  but  the  same  sentence  provides  that 
the  personal  property  shall  also  be  exempt,  and  the  context  and  connection 
Indicate  that  the  object  and  use  in  the  case  of  personal  property  must  be  the 
same  as  in  the  case  of  real  estate.  Otherwise  the  latitude  of  exemption  would 
run  far  beyond  the  obvious  Intention  of  the  Legislature. 

[5]  The  question  Is  raised  whether  the  purposes  for  which  Tellnride  As- 
sociation was  organized  are  educational  or  charitable  to  tbe  exclusion  of  all 
others.  The  defendants  read  from  the  constitution,  under  the  head  of  "Ad- 
ministration of  Property,"  the  following  section :  "It  shall  be  the  endeavor  of 
the  association  not  only  to  preserve  the  value  of  its  property  but  to  increase 
the  same.  To  this  end,  and  for  the  purpose  of  providing  its  members  employ- 
ment and  experience,  it  shall  be  the  aim  of  the  association  to  establish,  Invest 
in  and  conduct  commercial  enterprises."  Founded  on  the  last  three  words  of 
the  provision  quoted,  the  argument  is  made  that  carrying  on  a  commercial  en- 
terprise cannot  fall  within  the  language  of  the  statute,  and  hence  that  the  ob- 
ject of  the  organization  Is  not  exclusively  educational,  or  charitable. 

As  the  association  had  an  endowment  fund  and  depended  on  the  income 
therefrom  to  carry  on  all  its  work,  it  had  a  right  to  Invest  the  fund,  as  it  did 
In  fact,  In  the  stocks  and  bonds  of  various  corporations,  such  as  banking, 
transportation,  and  manufacturing  companies.  Investment  in  the  stock  of 
such  a  corporation  is  to  a  certain  extent  conducting  the  business  thereof 
through  tbe  right  of  the  stockholder  to  vote  for  directors.  In  this  sense, 
dearly,  the  power  to  conduct  commercial  enterprises  does  not  deprive  the  Tel- 
lnride Association  of  the  right  to  exemption  so  far  as  Tellurlde  House  and  its 
contents  are  concerned.  The  association  has  never  conducted  a  commercial  en- 
terprise in  any  way  except  by  mere  Investment  in  its  stock.  It  has  never  or- 
ganized or  originated  any  commercial  enterprise.  No  such  project  has  ever 
been  proposed  or  contemplated. 

It  is  true  that  the  association  owns  a  little  less  than  one-half  the  stock  of 
the  Beaver  River  Power  Company,  and  its  friends  own  enough  more  to  give 
control  of  the  management  through  the  combined  voting  power.  This,  how- 
ever, is  simply  a  result  of  the  power  to  invest  in  corporate  stocks,  which  can- 
not be  questioned  or  held  to  carry  the  purpose  of  the  organization  outside  of 
the  statute.  Is  a  tmlversity  deprived  of  its  right  to  exemption  because  it  in- 
vests part  of  its  educational  funds  in  the  stock  of  railroad,  electrical,  or  manu- 
fitcturing  corporations  and  to  this  extent  conducts  commercial  enterprises? 
Educational  work  cannot  be  carried  on  without  money,  and,  unless  an  educa- 
tional institution  uses  up  its  principal  or  lets  it  lie  idle,  it  must  invest  in  some- 
thing and  may,  as  most  of  them  do,  invest  in  corporate  stocks.  This  does  not 
deprive  them  of  their  right  to  exemption. 

According  to  the  uncontradicted  testimony  of  a  prominent  member  of  the 
convention  which  adopted  the  constitution,  the  discussion  indicated  that  the 
words  "invest  in  and  conduct  commercial  enterprises"  were  understood  to  mean 
simply  the  power  to  invest  in  stocks  and  bonds.  Whether  the  association,  for 
the  declared  purpose  "of  providing  its  members  employment  and  experience," 
could  originate,  own,  and  carry  on  a  commercial  enterprise,  it  is  unnecessary 
to  decide,  for  no  such  thing  has  been  done  and  none  such  has  ever  been  con- 
templated, and  the  practical  construction  by  the  association  of  its  own  powers 
under  its  constitution  Is  of  value  in  ascertaining  Its  meaning.  It  may  be  added 
that  the  statute  itself  contemplates  a  diverse  use  of  a  lot  or  building.  There 
is  exemption  to  the  extent  of  the  value  of  the  portion  used  according  to  the 
statute,  while  the  remainder  is  not  exempt.  This  seems  to  indicate  an  inten- 
.  tion  to  cut  down  the  command  that  the  association  must  be  organized  ex- 
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Mnslvely  for  a  statatory  purpose,  as  otherwise  the  statate  wonld  indirectly 
sanction  a  nse  ultra  vires.  Moreover,  the  provision  relating  to  exempaoD 
sxieaks  in  one  place  of  a  corporation  or  association  "organized  or  conducted  for 
one  or  more"  of  the  purposes  named.  This  also  seems  to  Indicate  an  intention 
to  relax  said  command  by  extending  exemption  to  such  associations  as  are  cou- 
ducted  exclusively  for  one  or  more  of  the  statutory  puri)08es,  regardless  of 
whether  they  were  organized  exclusively  for  such  purposes. 

[SJ  The  constitation  which  constitutes  the  articles  of  association  was  adopted 
at  a  convention  held  in  Utah,  but  each  annual  convention  fixes  the  place  of 
meeting  for  the  next,  and  the  conventions  are  held  in  different  states.  The  as- 
sociation has  no  headquarters,  principal  place  of  business,  or  olfice.  Its  prin- 
cipal business  is  transacted  at  the  annual  convention.  The  associates  reside  in 
many  different  states.  Its  president  and  more  of  its  members  in  New  York 
than  in  any  other.  Telluride  House  is  necessarily  from  its  situation  subject  to 
visitation  and  control  by  the  state  of  New  York.  I  am  of  the  opinion  that  the 
association  has  a  residence  for  the  purpose  of  taxation  and  exemption  In  every 
state  where  its  charitable  and  educational  work  is  carried  on. 

The  association  is  so  peculiar  in  puripose  and  practice  as  to  be  difficult  of 
classification,  and  for  this  reason  probably  there  is  no  decision  by  the  courts 
that  is  strictly  analogous.  The  chief  reliance  of  the  respondents  is  People  ex 
rel.  Delta  Kappa  Ei»ilon  Society  of  Hamilton  Ck>llege  v.  Lawler,  74  App.  Div. 
553,  97  N.  Y.  Supp.  840,  afiirmed  without  opinion,  two  of  the  Judges  not  acting, 
in  179  N.  Y.  535,  71  N.  E.  1136.  in  that  case  a  building  and  the  land  upon 
which  it  stood  were  owned  by  a  college  Greek  letter  fraternity,  organized,  ac- 
cording to  its  constitution,  for  literary  purposes  and  the  promotion  of  the  fine 
arts.  The  building  was  used  primarily  as  a  boarding  house  for  the  active 
members  of  the  chapter,  where  they  enjoyed  the  privileges  of  home  life  and 
met  for  social  recreation  and  fellowship,  but  it  was  used  incidentally  for  lit- 
erary, educational  and  scientific  purposes.  In  holding  that  it  was  not  exempt 
from  taxation,  the  court  said:  "The  important  and  controlling  question  for 
our  determination  relates  to  the  use  to  which  the  relator's  property  was  put 

*  *  *  It  is  apparent  that  the  partial  or  occasional  use  of  the  relator's  chap- 
ter house  for  Uterary,  educational,  or  scientific  purposes  is  not  sufficient  to  sus- 
tain its  claim  to  exemption,  unless  it  can  be  said  that  such  purposes  are  pri- 
mary and  inherent,  while  all  others  are  secondary  and  Incidental;  for  al- 
though we  ought  not,  perhaps,  to  give  to  the  word  'exclusively'  an  interpreta- 
tion so  literal  as  to  prevent  an  occasional  use  of  the  relator's  property  for  some 
purpose  other  than  one  or  more  of  those  specified,  yet  the  policy  of  the  law  is 
to  construe  statutes  exempting  property  from  taxation  somewhat  rigidly,  and 
not  to  promote  such  exemption  to  be  established  by  doubtful  implication. 

*  *  *  WhUe  it  may  be  said  that  the  relator  is  connected  with  Hamilton 
College,  and  that  its  chapter  house  la  in  a  certain  sense  an  adjunct  thereto, 
yet  so  far  as  ownership,  occupation  and  control  are  concerned  it  is  entirely  in- 
depoident  of  the  college.  Its  primary  purpose  is  to  afford  the  members  of  the 
fraternity  owning  it  with  an  abiding  place  while  attending  college.  It  is  there 
that  they  eat  and  sleep ;  it  is  there  that  they  mingle  with  each  other  in  social 
Intercourse ;  it  is  there  that  they  entertain  their  friends,  and  to  that  end  in- 
dulge in  dancing  and  other  similar  amusements.  In  short,  it  is  to  all  Intents 
and  purposes  a  club  house,  a  place  for  rest,  recreation,  and  fraternal  inter- 
course, rather  than  for  the  purposes  for  which  it  is  claimed  to  have  been  or- 
ganized, which  purposes  are  plainly  secondary  and  incidental;  and,  such  be- 
ing the  case,  we  do  not  see  how,  within  the  settled  policy  of  the  law,  •  •  • 
it  Is  entitled  to  exemption  from  taxation." 

It  is  to  be  observed  that  in  the  case  cited  the  educational  element  was  not 
prominent  and  the  charitable  feature  was  wanting.  The  young  men  paid  the 
expenses  of  carrying  on  the  building  and  for  their  own  maintenance,  such  as 
board,  lodging,  etc.,  while  they  occupied  it.  They  paid  their  own  tuition  and 
their  own  way  in  every  respect.  They  paid  for  every  benefit  received  and  for 
every  privilege  enjoyed.  A  use  is  not  charitable  when  it  is  paid  for  wholly 
by  one's  self.  On  the  other  hand,  in  the  case  of  the  Telluride  Association  the 
young  men  paid  for  notlilng  connected  with  their  education,  which  was  free  In 
every  respect    They  paid  nothing  for  tuition,  board,  lodging,  maintenance,  or 


Digitized  by 


Google 


Sup.  Ct)  FJEOPLB   V.  PASKEB  761 

anytblng  connected  with  their  education.  The  use  and  purpose  of  the  as- 
sociation and  of  Tellnrlde  House  is  charitable  and  educational  combined; 
charitable  because  aU  the  expenses  of  the  students  are  paid  by  the  association, 
and  edncatloaal  because  a  thorough  education  is  furnished,  broader  and  more 
complete  than  that  provided  by  the  university.  Charity  and-  education  together 
coven  every  purpose  and  every  activity. 

In  the  case  of  People  ex  rel.  Young  Men's  Association  for  Mutual  Improve- 
ment v.  Sayles,  82  App.  Div.  197,  53  N.  Y.  Supp.  67,  it  was  held  that  a  corpora- 
tion organized  exclusively  for  the  purpose  of  promoting  benevolent  and  charita- 
ble purposes,  wMch  owned  Harmanus  Bleecker  Hall  in 'the  city  of  Albany,  was 
not  exempt  from  taxation  as  to  the  part  of  said  haU  that  was  leased  for 
theatrical  performances  and  public  entertainments,  because  it  was  not  used,  in 
the  lai^nage  of  the  statute,  "exclusively  for  carrying  out  thereupon  one  or 
more  of  such  purposes,  but  leased  or  otherwise  used  for  other  purposes."  It 
was  held,  however,  that  it  was  exempt  as  to  the'  portion  not  so  used.  The 
same  was  held  in  the  next  case  in  the  same  volume,  where  a  benevolent  cor- 
poration owned  a  large  public  hall  and  leased  It  for  hire  to  others  for  exhibi- 
tions, etc.  People  ex  rel.  Catholic  Union  of  the  City  of  Albany  v.  Sayles,  32 
App.  Div.  203,  Si  N.  Y.  Supp.  66.  The  distinction  between  those  cases  and  that 
under  consideration  is  obvious  without  comment. 

On  the  other  hand,  the  plaintiff  and  relator  relies  on  People  ex  rel.  Board 
of  Trustees  of  Mt  Pleasant  Academy  v.  Mezger,  08  App.  Div.  237,  90  N.  Y. 
Supp.  488,  affirmed  without  opinion  in  181  N.  Y.  5U,  73  N.  E.  1130.  In  ttiat 
case  the  trustees  of  an  incorporated  academy  with  many  buildings,  Including 
a  stable,  an  armory  with  drill  rooms,  a  library,  and  a  building  occupied  by 
the  principal  as  a  residence,  leased  them  all  to  the  principal  for  $3,000  a  year 
in  excess  of  the  cost  of  maintenance,  but  the  excess  was  used  by  the  trustees 
in  improving  the  buildings  and  groands.  It  was  held  that  all  the  property  was 
used  exclusively  for  educational  puriMses  and  was  exempt  from  taxation.  The 
court  said:  "The  assessors  contend  that  all. of  the  real  and  personal  property 
of  the  relator  ia  not  used  exclusively  for  educational  purposes  within  the  pur- 
view of  this  statute.  It  is  insisted  that  'sleeping  rooms  and  drill  rooms,  ar- 
mories and  stables,  library  buildings  and  buildings  occupied  by  the  lessee  as  a 
residence,  recreation  grounds  and  dining  halls,'  although  a  part  of  the  academy 
foundation  and  used  In  the  administration  thereof,  are  not  within  the  exemp- 
tion contemplated  by  the  statute.  The  academy  is  both  a  day  and  a  boarding 
school;  consequently  dormitories  are  necessary  for  the  boarding  pupils.  The 
pupils  are  required  to  wear  military  uniform  and  are  under  military  discipline. 
It  is  appropriate,  then,  that  there  should  be  an  armory  and  a  drill  room.  No 
particulars  are  given  touching  the  stable.  But  it  seems  natural  that  a  horse 
or  horses  should  be  required,  and  therefore  must  be  kept,  in  the  maintenance 
of  a  large  boarding  school.  A  library  building  Is  germane,  if  not  essential,  to 
the  equipment  of  an  academy.  'The  lessee'  is  the  head  of  the  school,  who  lives 
in  four  rooms  in  one  of  the  academy  buildings ;  in  other  words,  the  principal 
Is  In  residence.  If  the  boarding  pupils  must  dine,  a  dining  hall  is  the  proper 
place  to  serve  them  with  victuals.  •  •  •  The  statute  should  be  applied  so 
as  to  exempt  the  entire  articulated  system  of  an  institution,  and  not  merely 
the  rooms  or  parts  of  buildings  where  tasks  are  conned  or  lessons  are  recited. 
The  criterion  is  whether  the  property  is  exclusively  devoted  to  the  use  of  the 
academy  in  the  education  which  the  institution  offers  to  those  attendant  upon 
it  in  the  sense  that  education  contemplates  their  mental,  moral,  and  physical 
training,  and  their  proper  maintenance  while  upon  the  rolls." 

While  this  case  Is  not  analogous,  it  is  useful  as  tending  to  show  the  view 
of  the  court  as  to  what  is  meant  by  an  exclusively  educational  use  of  property. 
Many  other  authorities  are  cited,  some  from  outside  of  the  state,  but  they  are 
not  now  of  value,  owing  to  the  lack  of  analogy  In  their  facts  and  In  some  cases 
to  difference  In  the  language  of  the  statutes  Involved. 

The  novelty  of  the  facts  makes  the  case  under  consideration  interesting, 
but  so  difficult  as  to  invite  divergent  views,  and  the  decision  must  rest  on 
original  Impressions  and  reasoning  rather  than  authority.  My  conclusion  Is 
that  the  facts  stated,  about  which  there  is  no  dispute,  and  the  reasons  already 
given,  show  that  Telluride  Association  was  organized  exclusively,  and  that 
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Telluride  Home  Is  used  exclusively,  for  charitable  and  edacattonal  purposes. 
The  statute  is  complied  with  when  all  of  purpose  or  use  that  is  not  educational 
is  charitable. 

There  should  be  Judgment  for  the  plaintiff  in  the  action  and  for  the  relator 
in  the  special  proCeedln{f. 

Simon  Fleischmann  and  William  R.  Pooley,  both  of  Buffalo,  for  re- 
lator. 

Peter  F.  McAllister,  of  Ithaca,  for  respondents. 

SEWELL,  P.  J.  This  is  a  motion  to  confirm  the  report  of  the  Hon. 
Irving  G.  Vann,  former  judge  of  the  Court  of  Appeals  of  this  state 
who  was  appointed  referee  in  the  above-entitled  certiorari  proceedings 
instituted  to  review  an  assessment  levied  on  the  property  of  the  relator, 
the  Telluride  Association,  located  in  the  city  of  Ithaca.  The  principal 
question  presented  for  determination  in  this  proceeding  is  of  general 
interest  and  far-reaching  importance.  The  assessors  of  Ithaca  in  the 
assessment  roll  before  the  court  assessed  the  property  of  the  Telluride 
Association,  which  a  few  years  ago  erected  a  fine  building  on  the  cam- 
pus of  Cornell  University  with  the  consent  of  the  university  authori- 
ties, and  the  association  claims  that  it  is  organized  exclusively  for  edu- 
cational and  philanthropic  purposes  and  that  the  property  in  question  is 
used  solely  for  such  purposes,  which  contention  was  sharply  litigated 
before  Judge  Vann,  who  was  appointed  referee  to  report  to  the  court 
his  findings  of  fact,  conclusions  of  law,  and  opinion  upon  the  question 
presented.  Judge  Vann,  in  addition  to  formulating  findings  of  fact 
and  conclusions  of  law,  also  wrote  a  highly  instructive  and  illuminating 
opinion  on  the  question  before  him,  all  of  which  are  now  submitted  to 
the  court  for  its  final  action.  I  have  examined  these  findings  and  the 
opinion  in  which  Judge  Vann  recommends  that  a  final  order  be  made 
in  favor  of  the  Telluride  Association,  and  there  is  nothing  to  add  to 
what  Judge  Vann  has  so  clearly  and  forcibly  expressed  in  his  opinion, 
which  is  adopted  as  that  of  this  court  and,  in  accordance  with  the  rec- 
ommendations of  which,  a  final  order  in  favor  of  the  relator  is  directed 
to  be  entered.  A  copy  of  Judge  Vann's  opinion  so  approved  by  the 
court  and  made  that  of  the  court  is  hereto  attached  and  made  part  of 
this  memorandtun. 


(161  App.  Div.  387) 

ROTHENBERG  v.  COLLINS. 
(Supreme  Court,  Appellate  DlTlsion,  Third  Department    March  IS,  1914.) 
1.  Appeai.  and  Ebbob  (t  925*) — Judgment — Pbesuuption'. 

On  appeal  from  a  Judgment,  It  will  be  presumed  that  the  case  was  prop- 
erly tried,  and  that  all  the  rights  of  both  parties  have  been  disposed  of  In 
harmony  with  the  rules  of  Justice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  (3ent  Dig.  ||  872^ 
3734;   Dec.  Dig.  §925.*] 

%  Appeal  and  Ebbob  (§  1006*) — Revebsal  ot  Judouent — Vebdict& 

That  the  same  verdict  has  been  rendered  on  two  different  trials  of  the 
same  case  will  not  preclude  reversal  of  the  Judgment  on  the  second  ver- 
dict, where  the  record  shows  that  a  fair  trial  was  not  had. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  U  3961- 
3954 ;    Dec.  Dig.  §  1006.*] 

•For  otliar  ease*  see  same  topic  a  I  truusaR  In  Dec.  a  Am.  Digs.  ltV7  to  date,  ft  Rep'r  Indaxas 
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8.  Tbial  (I  lOSV^*) — MAifiucncE — ExAioKAnoR  or  Jubt — SxroaEBnoK  or 

INSUBANOE. 

Where,  in  an  action  against  the  visiting  senior  snrgeon  of  a  hospital, 
who  was  serving  without'  pay,  for  damages  from  his  negligent  ftiilnre  to 
care  for  plaintifTs  dislocated  knee,  the  evidence  made  a  close  case  as  to 
whether  the  surgeon  had  neglected  to  care  for  plaintUC  to  his  injury  and 
>  whether  the  want  of  treatment  was  not  according  to  plaintllt'B  expressed 
wishes,  and  plaintiff's  counsel  sought  to  appeal  to  the  prejudice  of  the 
Jury  by  placing  defendant,  contrary  to  the  tacts,  in  the  position  of  one 
owing  a  special  duty  to  plaintiff  out  of  the  many  patients  at  the  hospital, 
the  action  of  plaintiff's  counsel  in  asking  the  Jury  whether  they  were  inter- 
ested In  any  insurance  company  issuing  policies  for  protection  against  lia- 
billty  for  injuries,  and  in  stating  that  he  knew  of  companies  which  in- 
sured against  liability  for  injuries  from  malpractice,  was  ground  for  re- 
versal. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec.  Dig.  i  108%.*] 

Howard,  J.,  dissenting. 

Appeal  from  Trial  Tenn,  Monroe  County. 

Action  by  August  W.  L.  Rothenberg  against  Newton  M.  Collins. 
From  judgment  for  plaintiff  and  denial  of  a  new  trial,  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

See,  also,  145  N.  Y.  Supp.  1143. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Reed  &  Shutt,  of  Rochester  (George  D.  Reed,  of  Rochester,  of 
counsel),  for  appellant. 

George  B.  Draper  and  Stephen  J.  Warren,  both  of  Rochester,  for 
respondent 

WOODWARD,  J.  This  action  is  brought  to  recover  damages  al- 
leged to  have  been  sustained  by  the  plaintiff  through  the  negligence  of 
the  defendant,  a  physician  and  surgeon,  in  attending  the  plaintiff,  who 
suffered  an  injury  to  his  leg  in  an  accident  while  in  the  employ  of  the 
state  upon  the  Barge*  canal.  Upon  a  previous  trial  the  jury  found  a 
verdict  of  $4,000  in  favor  of  the  plaintiff,  the  judgment  being  reversed 
on  appeal  to  the  Fourth  Department  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence,  though  the  learned  court  did  not 
enter  into  a  discussion  of  the  merits  of  the  case.  143  App.  Div.  957, 
128  N.  Y.  Supp.  1144.  A  second  trial  resulted  in  a  like  verdict  of  the 
same  amount  as  that  found  upon  the  original  trial,  and  the  case  has 
been  certified  to  this  department  on  an  appeal  fom  the  judgment  en- 
tered upon  the  verdict,  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial. 

[1]  The  learned  trial  court,  in  denying  a  motion  for  a  new  trial, 
after  citing  the  rule  laid  down  by  the  court  for  this  character  of  ac- 
tions in  Pike  v.  Honsinger,  155  N.  Y.  201,  49  N.  E.  760,  63  Am.  St. 
Rep.  655,  says:  "Within  these  rules,  had  it  been  my  province  to  de- 
cide the  questions  of  fact,  I  should  have  had  no  difficulty  in  reaching 
a  conclusion  adverse  to  plaintiff's  right  of  recovery,"  and  that,  "While 
there  is  grave  doubt  as  to  whether  the  present  verdict  should  be  per- 
mitted to  stand,  still  it  should  not  be  set  aside  except  upon  a  careful 

*For  oUier  cum  see  sam*  topic  A  S  nvmbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rap'r  Indezw 
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review  of  the  testimony  and  a  statement  of  reasons  to  justify  it  and  to 
serve  as  a  guide  upon  another  trial,"  and  so  the  case  is  passed  on  to 
this  court  for  that  "careful  review  of  the  testimony"  which  it  is  pecu- 
liarly the  province  of  the  trial  court  to  make,  with  all  of  the  details 
of  Uie  trial  fresh  in  mind.  A  judgment  of  the  trial  court  comes  to 
an  appellate  court  with  the  presumption  that  it  has  been  properly 
tried;  that  all  of  the  rights  of  both  parties  have  been  disposed  of  in 
harmony  with  the  rules  of  justice,  and  a  mere  suggestion  of  doubt,  out 
of  harmony  with  the  ruling,  is  of  but  little  aid  in  the  discharge  of  the 
duty  which  devolves  upon  the  Appellate  Court. 

[2]  While  an  examination  of  this  case  convinces  us  that  there  are 
questions  of  fact  which  belong  to  the  jury  to  determine,  and  while,  un- 
der ordinary  circumstances,  the  fact  that  two  "juries  have  reached  the 
same  conclusion  would  be  practically  conclusive  here,  there  is  running 
through  the  entire  record  such  a  suggestion  of  unfairness  in  presenta- 
tion, and  the  questions  of  fact  are  so  lacking  in  conclusiveness,  that 
we  feel  that  the  ends  of  justice  require  a  new  trial.  If  the  same  insid- 
ious effort  to  mislead  characterized  the  trial  which  is  apparent  in  the 
respondent's  brief,  it  is  easy  to  understand  how  a  jury,  witii  sympathies 
aroused  for  the  misfortunes  of  the  plaintiff,  could  be  induced  to  over- 
look the  weight  of  evidence,  and  to  reach  a  conclusion  which  induced 
grave  doubts  in  the  mind  of  the  trial  justice.  For  instance,  we  are 
told  that: 

"Justice  Foote  denied  the  defendant's  motion  for  a  new  trial,  and  wrote 
an  opinion  in  which  he  carefully  reviewed  the  rules  of  law  applicable  to  the 
case,  and  held  that  under  the  evidence  it  was  a  case  not  within  the  province 
of  the  court,  bnt  within  the  province  of  the  Jury,  to  decide." 

While  this  may  be  true  in  a  sense,  it  very  clearly  does  not  express 
the  real  attitude  of  the  learned  trial  justice,  who  distinctly  suggests 
the  propriety  of  setting  aside  the  verdict  "upon  a  careful  review  of  the 
testimony  and  a  statement  of  reasons  to  justify  it,  and  to  serve  as  a 
guide  upon  another  trial."  Again,  we  are  told  that  the  plaintiff  was  a 
strong,  healthy  man,  who  had  never  been  sick  or  under  a  physician's 
care  "until  he  was  taken  to  the  hospital  and  engaged  the  defendant  to 
care  for  his  dislocated  knee,  upon  December*  5,  1904" ;  that  "plaintiff 
arrived  at  the  hospital  about  4  o'clock  in  the  afternoon  of  December 
5,  1904,  was  received  in  the  emergency  room,  and  soon  thereafter  en- 
gaged the  defendant  to  treat  his  leg,  and  agreed  to  pay  for  such  treat- 
ment." This,  with  much  other  matter,  is  asserted  in  the  brief  to  con- 
vey the  impression  that  the  defendant  was  specially  engaged  to  look 
after  the  plaintiff,  while  as  a  matter  of  fact  the  defendant  was  the 
visiting  senior  surgeon  of  the  hospital,  serving  without  pay,  and  the 
only  evidence  as  to  the  engaging  of  the  defendant  is  to  be  found  at 
folio  129  of  the  record  (cited  by  plaintiff's  counsel),  where  the  plaintiff 
testifies  that  on  being  brought  into  the  hospital  he  found  the  nurse. 
Miss  Myers,  who  asked  him  if  he  wanted  a  doctor  to  come  there  and 
Jake  care  of  him,  and  he  answered,  "No."    He  then  says: 

"Collins  [the  defendant]  came  in,  and  he  says:  'What's  the  matter  mit 
you?'  I  say:  'T  got  a  thing  what  you  ought  to  find  out.  I  think  I  got  a 
broken  leg.'  'Where  yon  got  It?'  he  says.  I  says,  'I  got  it  in  Brighton  Lock, 
working  for  the  state  of  New  York  there,  and  got  hurt  in  the  lock.'    Then  he 
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asked  me  was  there  a  doctor  coming  here  for  yon,  and  I  says,  'No,  sir,  I  got 
no  doctor,  I  want  the  best  doctor  on  this  hospital  to  take  care  of  my  leg ;  If 
the  state  don't  pay  your  bill,  I  pay  the  bill  myself.'  'All  right,'  Dr.  ColUna 
said.    I  told  him  to  take  care  of  me  then." 

Clearly  this  was  not  a  special  employment  of  the  defendant;  it 
was  merely  an  arrangement  with  the  hospital,  with  an  agreement  to 
pay  if  the  state  of  New  York  did  not,  and  there  is  no  evidence  in  the 
case  to  show  that  Dr.  Collins  ever  considered  the  plaintiff  as  a  private 
patient,  or  that  he  has  ever  made  any  charge  for  his  services,  or  that 
the  plaintiff  has  ever  paid  him  anything.  On  the  contrary  the  plaintiff 
was  concededly  a  ward  patient,  and  Dr.  Collins  testified  that  he  did 
not  receive  any  compensation  from  any  one  among  the  ward  patients. 
Speaking  of  his  position  as  senior  surgeon,  in  cnarge  of  the  ward 
service  of  the  hospital,  he  says : 

"It  is  an  honorary  position,  and  a  position  that  there  Is  never  any  price 
allowed  to  be  charged  to  or  iwdd  by  any  ward  patient  in  any  hospital  I  ever 
heard  of;  they  are  supposed  to  be  patients  that  are  not  able  to  pay  a  sur- 
geon."   Fol.  571. 

[3]  This  is  entirely  uncontradicted;  and,  while  it  would  not  relieve 
the  defendant  of  his  obligation  to  use  due  care  in  the  treatment  of  the 
piatient,  it  is  important  as  showing  the  "atmosphere"  in  which  this  ac- 
tion was  tried,  and  the  effort  of  plaintiff's  counsel  to  appeal  to  the 
prejudices  of  the  jury,  by  placing  the  defendant  in  the  position  of  one 
owing  a  special  duty  to  this  one  patient  out  of  the  many  whom  he  was 
called  upon  to  serve  in  the  discharge  of  his  honorary  duties  at  the 
hospital  in  question.  It  is  likewise  important  in  connection  with  an 
exception  saved  by  the  defendant  at  the  very  opening  of  the  case,  and 
which,  under  other  circumstances,  might  not  be  of  controlling  impor- 
tance.   In  examining  the  jury  counsel  for  the  plaintiff  said : 

"I  ask  the  jury  to  tell  us  if  any  of  them  are  shareholdersi  stockholders, 
directors,  officers,  employes,  or  in  any  way  Interested  In  any  Insurance  com- 
pany issuing  policies  for  protection  against  liability  for  damages  for  injury 
to  person  or  property?" 

This  was  objected  to.  The  court  asked  if  this  was  a  negligence  ac- 
tion, and,  on  being  assured  that  it  was  a  quasi  negligence  action,  mal- 
practice, the  court  said : 

"If  it  Is  a  malpractice  action,  yoa  ought  to  ask  them  if  they  were  stock- 
bolders  or  interested  In  any  company  insuring  against  malpractice^" 

Plaintiff's  counsel  replied: 

"I  tried  to  ask  them  in  accordance  with  the  statute." 

Defendant's  counsel  objected  to  "all  this  proceeding  before  this 
jury,"  and  the  court  responded : 

"Of  course  that  section  is  intended  to  apply  to  cases  where  there  is  a. prac- 
tice of  Insnring  against  liability  for  negligence.  I  have  never  heard  of  any 
practice  that  any  company  exists  anywhere  that  insures  a  doctor  against  the 
results  of  his  malpracttce." 

To  this  plaintiff's  counsel  replied  "I  have."  Defendant's  counsel  ex- 
cepted to  the  statement  as — 

"Improper  and  incompetent,  and  as  having  a  tendency  to  mislead  the  Jury, 
and  lead  them  off  from  the  Issue  that  will  be  tried." 
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The  court  permitted  the  question  to  be  asked,  and  defendant's  coun- 
sel excepted.    The  court  then  said : 

"Anybody  that  Is  a  stockholder  In  an  Indemnity  company  raise  your  ligbt 
hand." 

Counsel  for  plaintiff  interposed,  "Or  otherwise  interested."  The 
court  then  announced  that  there  was  no  such  person,  and  defendant's 
counsel  asked  to  withdraw  a  juror,  which  motion  was  denied,  and  the 
defendant  took  an  exception.    The  court  instructed  the  jury  that: 

"Xon  are  not  to  infer,  gentlemen,  from  anything  you  hare  beard  here  this 
afternoon  in  reference  to  indemnity  companies,  that  there  is  any  indemnity 
company  at  all  Interested  In  this  case.  The  law  permits  that  kind  of  ques- 
tions to  be  put  to  Jurors  because  it  is  thought  that  sometimes  Jurors  who 
have  financial  Interests  in  companies  insuring  against  accidents  or  injuries 
have  a  bias  in  their  minds  in  that  class  of  cases,  and  so  it  is  thought  proper 
tliat  the  parties  should  know  whether  Jurors  are  of  that  type  of  miud,  or  their 
business  is  such  that  they  might  have  a  prejudice  in  that  class  of  cases." 

But  the  prejudice  to  the  defendant  is  to  be  found,  not  so  much  in  the 
question  of  whether  any  of  the  jurors  were  interested  in  indemnity 
insurance  companies,  but  in  the  suggestion  conveyed  to  the  jurors  l^ 
the  assertion  of  counsel  for  plaintiff  that  he  knew  of  corporations  in- 
suring doctors  against  malpractice ;  that  the  defendant  was  thus  pro- 
tected— that  the  burden  of  a  verdict  would  fall  upon  a  corporation 
rather  than  upon  the  individual  who  was  before  them — and  this  point 
was  not  cleared  up  before  the  jury  by  the  remarks  of  .the  court.  More- 
over, it  has  been  held  that  evidence  that  the  defendant,  in  an  action 
for  negligence,  was  insured  in  a  casualty  company,  or  that  the  defense 
was  conducted  by  an  insurance  company,  is  incompetent,  and  so  dan- 
gerous as  to  require  a  reversal  even  when  the  court  strikes  it  from  the 
record  and  directs  the  jury  to  disregard  it,  unless  it  clearly  appears  that 
it  could  not  have  influenced  the  verdict.  Simpson  v.  Fotmdation  Co., 
201  N.  Y.  479,  490,  95  N.  E.  10,  15  (Ann.  Cas.  1912B,  321),  and  au- 
thorities there  cited.    In  the  case  last  above  cited  the  court  say : 

"In  Horden  v.  Salvation  Army,  supra  [124  App.  Wv.  674,  109  N.  Y.  Snpp. 
131],  Mr.  Justice  Ingraham  said:  'The  question  as  to  whether  or  not  under 
any  circumstances  evidence  of  this  kind  is  competent  has  been  so  often  be- 
fore the  court  and  so  uniformly  decided  that  there  can  be  now  no  question 
that  under  no  circumstances  is  it  proper  to  ask  such  a  question.  The  only 
possible  ground  of  asking  the  question  Is  to  suggest  to  the  Jury  that,  as  the 
defendant  would  sustain  no  damage  by  a  verdict  against  it,  they  should  give 
to  the  injured  plaintiff  compensation  to  which  under  other  circumstances  he 
would  not  be  entitled.  •  •  •  As  counsel  in  cases  of  this  kind  have  been 
so  often  admonished  as  to  the  impropriety  of  suggesting,  either  by  way  of 
argument  or  by  way  of  questions  to  the  Jury,  or  in  any  other  way,  that  the 
defendant  was  protected  by  insurance,  it  seems  to  be  unnecessary  to  say 
more  than  that  such  a  suggestion  in  the  presence  of  the  Jury  will  render  anj' 
verdict  that  has  been  obtained  by  the  plaintiff  valueless,  as  a  violation  of  the 
rule  will  require  a  reversal  of  the  Judgment' " 

In  the  Simpson  v.  Foundation  Co.  Case,  supra,  the  court  say: 

"While  there  was  no  preof  In  this  case  that  the  defendant  was  Insured,  by 
suggestion  and  indirection  the  jury  were  given  to  understand  that  such  was 
the  fact,  and  the  result,  apparently,  is  reflected  in  the  verdict" 

— and  the  same  might  be  said  of  the  case  now  before  us.    The  counsel 
for  plaintiff  had  asked  a  general  question  whether  any  of  the  jurors 


Digitized  by 


Google 


Sup.  Ct)  BOTHENBBBO  ▼.  OOUJKS  767 

were  interested  as  stockholders  or  otherwise  in  an  insurance  company 
issuing  policies  "for  protection  against  liability  for  damages  for  injury 
to  person  or  property,"  and  the  court  had  remarked,  in  passing  upon  an 
objection  to  the  question  as  being  incompetent,  improper,  and  imma- 
terial, that  "if  it  is  a  malpractice  action,  you  ought  to  ask  them  if  they 
are  stockholders  or  interested  in  any  company  insuring  against  mal- 
practice." Later  the  court  suggested,  after  further  objection  to  the 
matter  being  brought  out  before  the  jury,  that:  "Of  course  that  sec- 
tion is  intended  to  apply  to  cases  where  there  is  a  practice  of  insuring 
against  liability  arising  from  negligence.  I  have  never  heard  of  any 
practice  that  any  company  exists  anywhere  that  insures  a  doctor 
against  the  results  of  his  malpractice" — ^and  plaintiff's  counsel  replied, 
"I  have,"  thus  clearly  suggesting  to  the  jury  that  there  was  such  insur- 
ance in  the  case  at  bar,  and  forcir^  defendant's  counsel  to  make  ob- 
jections where  he  was  not  in  a  position  to  make  a  denial.  This  was 
getting  before  the  jury,  "by  suggestion  and  indirection,"  that  which 
plaintiff's  counsel  had  no  right  to  do,  and  in  a  close  case  of  this  char- 
acter it  cannot  be  presumed  that  it  did  not  have  its  influence  upon  the 
jury,  and  the  instructions  of  the  court  did  not  operate  to  relieve  the 
plamtiff  from  the  error.  See  Stein  v.  Brookl3m,  Q.  Co.  &  Suburban 
R.  R.  Co.,  62  Misc.  Rep.  309,  114  N.  Y.  Supp.  791;  Tincknell  v. 
Ketchman,  78  Misc.  Rep.  419,  139  N.  Y.  Supp.  620;  Manigold  v.  Black 
River  Traction  Co.,  81  App.  Div.  381,  80  N.  Y.  Supp.  861.  In  the 
latter  case  the  court  say : 

"Tbe  law  Is  well  settled  that  It  Is  Improper  to  sbow.  In  an  action  of  negli- 
gence, that  the  defendant  la  Insured  against  loss  In  case  of  a  recovery  against 
it  on  account  of  Its  negligence.  This  was  expressly  held  In  the  case  of  Wll- 
drick  V.  Moore,  66  Hun,  680  [22  N.  Y.  Supp.  1119].  It  is  not  proper  to  in- 
form the  jury  of  such  fact  in  any  manner." 

In  the  case  now  before  us  the  plaintiff  was  taken  to  the  Homeopathic 
Hospital,  in  the  city  of  Rochester,  on  the  5th  day  of  December,  1911, 
and  it  is  conceded  that  there  was  a  preliminary  examination  of  the  in- 
jury, and  that  certain  X-ray  pictures  were  immediately  taken.  The 
defendant  testifies  that  on  the  following  day  he  placed  the  plaintiff 
under  an  anaesthetic,  and  attempted  to  reduce  the  injury  to  the  plain- 
tiff's kneecap,  and  that  he  subsequently  made  a  further  attempt,  but 
that,  none  of  these  proving  entirely  successful,  he  informed  the  plain- 
tiff of  the  difficulty  he  had  found,  and  told  him  that  nothing  short  of 
an  operation  with  the  knife  could  promise  a  successful  replacement, 
and  that  this  involved  certain  dangers,  and  that  the  plaintiff  refused  to 
permit  such  an  operation.  The  plaintiff,  on  the  other  hand,  testifies 
that  the  defendant  did  nothing  for  him  from  the  5th  day  of  Decem- 
ber to  the  13th  and  14th,  and  that  this  was  followed  by  a  further  at- 
tempt on  the  28th ;  this  later  attempt  being  denied  by  the  defendant. 
Right  here  is  the  most  important  conflict  of  evidence,  and  it  is  upon  the 
proposition  that  the  defendant,  by  failing  to  operate  immediately,  caused 
the  1^  to  become  stiff  and  incapacitated,  afterward  requiring  a  major 
operation  in  which  the  upper  and  lower  bones  of  the  leg  were  united, 
after  removing  the  knee  joint,  that  the  plaintiff  suffered  injury.  •  It 
is,  however,  possible  to  reconcile  the  testimony  of  both  parties  so  far 
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as  the  good  faith  is  concerned  without  necessarily  finding  that  the 
defendant  was  guilty  of  neglect  of  any  duty  which  he  owed  to  the 
plaintiff.  The  defendant  was  the  visitir^  surgeon  at  the  time.  He 
had  several  assistants,  and  it  is  well  known  that  an  operating  physician 
does  not  attend  to  getting  the  patient  ready  for  the  operation,  under 
ordinary  circumstances,  and  if  it  happened  to  be  the  case  that  the 
plaintiff  was  prepared  for  the  operation  on  the  day  following  his  com- 
ing to  the  hospital,  and  was  placed  under  complete  dominion  of  the 
anaesthetic,  as  the  defendant  says  he  was,  he  might  not  have  any  clear 
recollection  of  the  presence  of  the  defendant,  or  any  recollection  of 
the  day.  If  this  was  true,  the  plaintiff  might,  in  entire  good  faith, 
testify  as  he  did  that  he  had  no  treatment  from  the  defendant  between 
the  day  of  his  arrival  and  the  13th  day  of  the  month.  If  it  was  true 
that  the  defendant  operated  upon  the  plaintiff  on  the  6th  day  of  De- 
cember, the  patient  being  completely  under  the  influence  of  tne  anaes- 
thetic, there  is  no  evidence  in  the  case  from  which  the  jury  would  have 
right  to  infer  that  it  was  negligent  not  to  make  a  further  attempt  until 
the  13th,  for  there  may  have  been  a  condition  of  the  patient  which 
made  it  imprudent  to  again  subject  him  to  the  control  of  the  anaes- 
thetic without  a  complete  rest,  and  a  week  would  not  be  an  unrea- 
sonable period. 

But,  assuming  that  there  was  such  a  conflict  of  evidence  upon  this 
question  as  to  warrant  the  jury  in  finding  that  the  defendant  did  not 
proceed  as  rapidly  as  he  might  have  done,  or  as  he  ought  to  have 
done,  the  testimony  of  Frederick  W.  Zimmer,  a  surgeon  of  a  different 
school  of  medicine,  who  afterward  performed  the  major  operation 
referred  to  above,  shows  conclusively  that  this  failure  was  not  the 
cause  of  the  ultimate  shortening  of  the  leg  and  the  removal  of  the 
joint,  for  his  evidence  is  direct  and  positive  that  the  plaintiff  had  sus- 
tained a  fracture  of  the  patella  which  had  left  pieces  of  bone  in  such 
a  position  that  it  was  impossible  to  reduce  the  fracture  and  get  the 
bones  in  a  position  to  reunite  without  an  operation  with  the  knife,  such 
as  the  defendant  testifies  he  advised  the  plaintiff  would  be  necessary. 
Plaintiff's  witnesses  never  saw  the  leg  while  it  was  in  its  original  con- 
dition ;  they  merely  testified  from  the  X-ray  pictures  what  they  thought 
ought  to  have  been  done,  and  there  was  a  decided  conflict  in  the  evi- 
dence, both  as  to  the  opinion  of  the  witnesses  and  as  to  what  was  the 
correct  version  of  the  X-ray  pictures,  whfle  Dr.  Zimmer,  who  actually 
opened  up  the  leg  and  took  out  the  knee  joint,  testifies  positively  as  to 
what  he  found,  and  says  that  no  operation  less  than  that  involved  in 
the  use  of  the  knife  could  have  resulted  in  getting  the  pieces  into  posi- 
tion, and  he  does  not  believe  that  the  plaintiff  could  have  been  given 
anything  other  than  a  stiff  leg,  though  apparently  having  some  con- 
fidence that  it  might  not  have  been  necessary  to  remove  tihe  kneejoint 
if  the  plaintiff  had  permitted  an  operation  with  the  knife  at  the  proper 
time.  But  the  defendant  had  no  right  to  perform  a  major  operation, 
involving  great  danger  to  the  plaintiff,  without  the  latter's  consent,  and 
while  the  plaintiff  denies  that  he  refused  such  consent,  the  evidence 
can  hardly  be  said  to  preponderate  on  the  side  of  the  plaintiff,  for  the 
defendant  swears  positively  that  he  so  advised  the  plaintiff,  and  that 
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the  latter  refused  his  consent,  and  the  witness  Helen  Robinson,  who 
was  in  training  for  nursing  at  the  time,  testifies  that  the  plaintiff  was 
in  the  operating  room  several  times  soon  after  his  coming  to  the  hospi- 
tal, and  that  after  one  of  these  visits  to  the  operating  room  Dr.  Collins 
told  him  in  her  presence  that  he  couldn't  reduce  the  dislocation  without 
opening  the  knee,  and  that  the  plaintiff — 

•■didn't  seem  to  want  to  have  It  done.  He  aald  he  would  just  let  It  go  as  It 
was,  he  didn't  want  to  have  it  done;  he  was  a  little  afraid  of  cutting." 

Several  other  witnesses  testify  in  reference  to  the  operations  of  Dr. 
Collins,  though  they  are  not  able  to  fix  the  exact  dates,  and  it  is  diffi- 
cult to  understand  how  the  jury  could  have  reached  the  conclusion 
that  the  defendant  neglected  any  duty  which  he  owed  to  the  plaintiff. 

It  does  not,  in  view  of  the  prejudicial  error  occurring  at  the  opening 
of  the  trial,  appear  to  be  necessary  to  determine  the  question  of  the 
weight  of  evidence,  or  what  is  the  effect  to  be  given  to  a  second  verdict 
of  3»e  jury.  The  trial  now  under  review  did  not  preserve  to  the  de- 
fendant his  rights;  his  case  was  prejudiced  by  the  interjection  of 
matter  having  no  relation  to  the  issues,  and  which  plaintiff's  counsel 
must  have  Ipiown  was  highly  improper,  and  the  defendant  ought  not 
to  be  adjudged  to  pay  this  plaintiff  $4,000,  unless  he  has,  by  due  pro- 
cess of  law,  established  his  superior  right  to  the  same,  and  uiis  he  has 
failed  to  do. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  final  result. 

LYON,  J.,  cwicurs.  SMITH,  P.  J.,  and  KELLOGG,  J.,  concur 
upon  the  ground  that  the  verdict  is  against  the  weight  of  evidence. 
HOWARD,  J.,  dissents. 


(161  App.  Dlv.  304t) 

NEW  TOHK  STATE  NAT.  BANK  OF  ALBANY  v.  WHITEHALL  WATER 

POWEB  CO.,  Limited. 

(Supreme  (Tonrt,  Appellate  Division,  Third  Department    March  13,  1914.) 

1,  CONTBACTS  (I  218*) CONSTTBTJCnON  CONTRACT — TlMB  OF  COMPLETION. 

Where  when  a  contract  was  made  for  constructing  an  addition  to  a  mill 
it  was  understood  that  the  wheel  pit  was  also  to  be  lowered  the  depth 
specified  In  the  contract,  the  time  it  would  take  competent  engineers, 
with  knowledge  of  the  actual  physical  conditions  and  with  adequate  equip- 
ment, to  do  sndi  additional  work  should  be  added  to  the  contract  time  for 
completing  the  work. 

[Ed.  Note.— For  other  cases,  see  (Contracts,  Gent  Dig.  fi  967-077:  Dec. 
Dig.  I  213.*] 

2.  CONTBAOrS  (I  800*) — CONSTBUCTION  OONTBACT — ^TnCB  OF  OOHFLETIOir. 

Where  a  supplemental  construction  contract  provides  for  the  doing  of 
additional  work  which  lies  at  the  foundation  of  the  work  originally  con- 
tracted for,  the  law  Implies  that  the  time  stipulated  In  the  original  con- 
tract for  completing  the  work  Is  thereby  extended  by  the  time  necessary 
for  doing  the  ettra  work. 

[Ed.  Nota — ^For  other  cases,  see  Contracts,  Cent  Dig.  iS  1372-1881 ;  Dec 
Dig.  {  300.*] 

•For  oUier  easM  les  sam*  tople  a  (  mrxBiB  In  Dae.  ft  Am.  DIga.  UOT  to  date,  *  Rap'r  Indazes 
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3.  Contracts  (|  322*>— Constbdction-  Contbacts — Actkw — Sutficixnot  o» 

Evidence. 

In  an  action  InvoMng  liqaldated  damages  for  failure  to  constrnct  an 
addition  to  a  mill  within  the  time  contracted  for,  evldenoe  held  not  to 
show  that  the  first  cofferdam  was  constructed  upon  the  theory  that  the 
wheel  pit  was  not  to  be  changed,  but  to  show  that  the  wheel  was  to  be  at 
a  greater  depth. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  gg  1306, 1307, 1339, 
1347,  1348,  1465,  1492,  1534-1542,  1754,  1768,  1772,  1801,  1802,  1804-1808, 
1815,  1816;  Dec.  Dig.  f  322.  •] 

4.  CONTBACTS  (S  213*)— CONSTBUCnON  CONTBACTB — Tllm  OF  CoifPLXTION — Ex- 

TBA  Work. 

Where  the  parties  to  a  construction  contract  contemplated  that  the  time 
required  for  the  deepening  of  the  wheel  pit  should  be  added  to  the  time 
provided  for  completing  the  contract,  the  time  required  for  deepening  th« 
wheel  pit  must  be  determined  in  view  of  the  physical  conditions  of  the 
ground  as  they  actually  were,  and  not  as  they  were  believed  to  b& 

[Ed.  Note/— For  other  cases,  see  Contracts,  Cent  Dig.  g{  967-877;  Dec. 
Dig.  g  213.*] 

6.  CONTBACTS  (g  285*)— CONSTBCCTION  CONTBACTS — DECISION  OF  ABOHITECT. 

Where  a  construction  contract  expressly  provided  that,  should  there  be 
any  discrepancy  between  the  specifications  and  plans,  the  arc^tect's  ex- 
planation thereof  should  be  final  and  binding  upon  the  contractor,  a  deci- 
sion of  the  architect  that  certain  work  was  not  extra  work,  but  was  re- 
quired by  the  contract  under  the  plans  and  specifications,  was  binding. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  gg  1290,  1291,  1303, 
1304;  Dec.  Dig.  g  285.*] 

Appeal  from  Special  Term,  Washington  County. 

Action  by  the  New  York  State  National  Bank  of  Albany  against  the 
Whitehall  Water  Power  Company,  Limited.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed  as  modified. 

See,  also,  140  App.  Div.  739,  125  N.  Y.  Supp.  861. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Edgar  T.  Brackett,  of  Saratoga  Springs,  for  appellant. 
Hun  &  Parker,  of  Albany  (Marcus  T.  Hun,  of  Albany,  of  counsel), 
for  respondent. 

JOHN  M.  KELLOGG,  J.  The  plaintiflF's  assignor  constructed  an 
addition  to  the  defendant's  mill,  and  there  is  unpaid  on  the  contract 
price  $11,678.96,  for  which,  and  for  certain  all4;ed  extra  work,  the 
plaintiff  seeks  recovery.  By  the  contract,  dated  May  3,  1905,  the 
work  was  to  be  completed  September  1,  1905,  witTiin  3  months  and  28 
days.  It  was  in  fact  completed  July  1,  1906,  13  months  and  28  days 
after  the  date  of  the  contract,  and  10  months  after  the  agreed  time. 
The  contract  provided  $50  per  day  as  liquidated  damages  to  the  de- 
fendant for  each  day's  delay  in  the  completion  of  the  work,  and  that 
the  delays  should  be  apportioned.  The  defendant,  by  its  counterclaim, 
seeks  to  recover  such  liquidated  damages  for  303  days.  The  judg- 
ment appealed  from  determines  that  the  deepening  of  the  wheel  pit 
3^  feet,  which  was  provided  for  by  a  supplemental  agreement,  ex- 
tended the  contract  so  that  the  time  did  not  begin  to  run  until  Jan- 

•For  otber  casM  sm  aame  topic  tt  I  kukbib  In  Dee.  ft  Am.  Digs.  ISO?  to  tets,  *  Rap'r  ladeze* 
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uary  1,  1906,  thus  driving  the  work  into  cold  weather,  which  made 
great  delay  in  laying  the  brick  and  placing  the  floor  beams,  and  such 
work,  which  should  have  been  completed  in  one  month  in  seasonable 
weather,  required  three  months,  thus  extending  the  contract  time  two 
months  more,  with  the  result  that  47  days  of  the  delay  were  chargeable 
to  the  contractor,  the  balance  to  the  defendant. 

[1]  This  case  was  before  us  in  140  App.  Div.  740,  125  N.  Y.  Suppi 
861,  and  it  is  unnecessary  to  repeat  the  facts  there  stated.  When  the 
contract  was  made  it  was  understood  that  the  wheel  pit,  which  lay  at 
the  very  foundation  of  the  work,  was  to  be  lowered  one  foot  or  more 
below  the  depth  specified  in  the  contract,  for  «(hich  the  contractor  was 
to  receive  $2.50  per  cubic  foot,  and  that  the  contractor  was  to  be  no- 
tified of  the  depth  required  as  soon  as  a  determination  was  made.  We 
held  that  until  the  contractor  was  so  notified  the  original  contract 
practically  remained  in  suspense,  and  that  the  time  intervening  was 
not  a  part  of  the  contract  time.  This  was  not  upon  the  theory  that 
the  owner  or  the  architect  had  delayed  the  work,  but  that  the  parties 
had,  in  substance,  agreed  that  the  work  need  not  be  entered  upon  until 
the  nature  of  this  foundation  work  was  agreed  upon.  We  also  held 
that  if  this  extra  work  necessarily  required  extra  time  for  its  comple- 
tion, with  reference  to  the  work  itself  or  the  extra  cofferdam  made 
necessary  for  it,  such  extra  time  was  to  be  added  to  the  contract  time> 
This  did  not  mean  that  the  time  which  the  contractor  might  spend  up- 
on the  work,  or  in  experimenting  upon  the  cofferdam,  was  to  be  added 
to  the  contract  time,  but  that  the  situation  as  it  actually  existed  was  to 
be  considered,  and  if  engineers  competent  for  such  work,  who  had  full 
knowledge  of  the  condition  of  the  bed  of  the  lake  and  the  other  con- 
ditions, with  adequate  machinery  and  appliances,  proper  supervision 
and  working  to  capacity,  would  be  engaged  a  certain  time  in  the  neces- 
sary performance  of  such  work,  that  such  time  should  be  added  to  the 
contract  time. 

[2]  The  law  implies  that  where,  by  a  supplemental  agreement,  ad- 
ditional work,  which  lies  at  the  very  foundation  of  the  contract  work, 
is  agreed  upon,  the  term  of  the  original  contract  is  extended  by  the 
time  which  is  necessary  for  the  performance  of  such  extra  work.  It 
is  evident  that  the  wheel  pit  could  not  be  lowered  3^^  feet  without 
taking  some  time.  It  is  also  apparent  that  in  agreeing  to  deliver  the 
building  in  3  months  and  28  days  the  contractor  had  undertaken  to  do 
a  great  deal  of  vfork  in  a  very  short  time.  It  must  have  been  within 
the  understanding  that  the  deepening  of  the  wheel  pit  would  necessa- 
rily cause  some  extension  of  the  contract  time.  The  parties  not  having 
agreed  upon  the  extended  time,  it  follows  that  the  extension  was  for 
such  time  as  the  extra  work  at  the  place  where  it  is  to  be  performed 
reasonably  requires  under  favorable  conditions. 

The  important  questions  for  consideration  are  when  the  ccmtractor 
was  notified  that  the  wheel  pit  was  to  be  lowered  3^  feet,  and  how 
much  time  was  added  to  the  contract  on  that  account  It  was  assumed 
upon  the  former  appeal  that  such  notice  was  given  July  7th  when  the 
blueprints  for  the  work  were  furnished.  Upon  a  careful  consideration 
of  the  present  record  it  is  clear  that  the  contractor  had  due  notice  on 
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June  8th,  and  should  then  have  entered  upon  the  work.  According  to 
the  plaintiff's  theory  the  contractor  had  substantially  built  the  coffer- 
dam in  which  the  wheel  pit  mentioned  in  the  original  contract  was  to 
be  placed,  that  such  work  was  done  in  reliance  upon  the  original  con- 
tract, and  without  expectation  that  the  wheel  pit  was  to  be  deepened, 
and  that  the  change  of  plan  made  necessary  a  new  cofferdam.  It  is 
evident  that  the  contractor  cannot  have  an  extension  of  the  contract 
upon  the  theory  that  it  remained  in  suspense  awaiting  the  determination 
as  to  the  deepened  wheel  pit,  and  at  the  same  time  be  credited  with  the 
construction  of  the  first  cofferdam  which  he  claims  was  built  upon  the 
theory  that  there  was  to  be  no  deepening  of  the  wheel  pit 

[3]  The  facts  do  not  justify  the  claim  that  the  first  cofferdam  was 
constructed  upon  the  theory  that  there  was  to  be  no  change  in  the 
wheel  pit  Upon  May  24th,  21  days  after  the  date  of  the  contract,  the 
architect  wrote  the  contractor  that  nothing  was  being  done  with  refer- 
ence to  the  cofferdam,  and  he  urged  him  to  begin  work  upon  it,  sa)ring, 
"as  the  change  which  is  contemplated  in  this  work  will  not  affect  the 
size  of  cofferdam  required  and  the  extent  to  which  it  will  be  carried." 
The  contractor  replied  upon  the  25th  of  May  that  he  would  take  im- 
mediate steps  in  progressing  the  work.  He  began  the  work  June  1st. 
He  gave  the  order  for  the  iron  June  1st ;  June  3d  some  of  the  order 
was  canceled  "to  the  extent  of  the  wheel  pit  and  the  top  of  the  turbine 
pit  iron.  Daggett  [the  contractor's  superintendent]  informed  us  that 
there  would  be  a  change  in  that  iron."  The  work  upon  the  cofferdam 
was  done  by  the  carpenters  and  masons  and  the  ordinary  workmen 
employed  upon  the  job.  No  man  familiar  with  such  work  laid  it  out 
or  determined  as  to  its  condition  or  supervised  it  After  it  was  built 
the  contractor  was  unable  to  free  it  from  water.  In  the  contract  it 
was  specified  that  the  contractor  should  satisfy  himself  as  to  the  na- 
ture and  location  of  tiie  work  bid  for,  "of  the  quality  of  the  materials 
required  and  of  all  other  matters  which  can  any  way  influence  their 
contract,  and  no  misunderstanding  on  these  matters  will  in  any  way 
relieve  the  contractor  from  any  risks  or  from  filling  the  terms  of  the 
contract."  On  June  6th  the  contractor  wrote  the  architect  that  he  had 
not  received  information  "as  to  the  depth  of  the  wheel  pit  or  the  ar- 
rangement of  the  wheels  in  the  wheel  pit  chamber  so  it  is  impossible 
to  order  the  beams."  The  architect  replied  the  next  day  that  he  would 
be  at  Whitehall  Thursday  morning,  and  if  the  contractor  and  the  sup- 
erintendent would  be  there,  the  matter  of  the  wheel  pit  would  be  set- 
tled ;  that  the  style  of  wheel  to  be  used  had  delayed  the  determination, 
but  that  matter  would  be  settled  Thursday.  The  evidence  shows  that 
on  June  8th,  at  Whitehall,  the  depth  of  the  wheel  pit  was  determined 
and  the  contractor's  superintendent  duly  notified.  Closson,  the  engi- 
neer of  the  firm  which  was  to  furnish  the  iron,  swears  that  upon  the 
9th  Gilroy,  the  architect's  representative,  came  to  Albany  "and  told  us 
to  order  the  beam  for  the  wheel  pit  according  to  certain  sizes  and  di- 
mensions which  we  worked  out.  *  *  *  'They  were  ordered  under 
his  instructions  June  12th."  There  is  no  substantial  denial  of  the  fact 
that  on  June  8th  the  contractor  was  notified  that  the  wheel  pit  was  to 
be  deepened  3^  feet   We  quote  from  the  respondent's  brief : 
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"The  plans  for  the  revised  wheel  pit  were  not  recdved  by  McEbmey  &  Sons 
from  Gilroy  until  June  9,  1905." 

July  3d  the  architect  wrote  the  contractor,  complaining  that  the 
cofferdam  had  not  been  pumped  out  and  no  brick  or  stone  work  start- 
ed, and  continues : 

"It  seems  Impossible  tor  you  to  finish  your  contract  In  time  at  the  rate  at 
which  yon  are  going  and  I  wish  to  Impress  upon  yon  the  necessity  of  putttng 
more  men  or  taking  other  steps  to  expedite  the  work,  as  I  do  not  wish  to  be 
compelled  to  take  action  as  outlined  in  article  6  of  the  contract,  but  will  be 
compelled  to  do  so  If  work  does  not  proceed  faster." 

To  which  the  contractor  replied  July  6th,  the  day  before  he  received 
the  blueprints,  that  there  were  unexpected  difficulties  in  getting  the  wa- 
ter out  of  the  cofferdam,  which  are  liable  to  occur,  and  that  he  expects 
a  diver  at  the  earliest  possiUe  date,  and  that  the  water  in  the  lake  has 
been  two  or  three  feet  higher  than  usual.  There  was  no  suggestion  that 
the  defendant  did  not  know  the  depth  of  the  wheel  pit.  On  June  20th 
the  contractor  wrote  the  architect  that  when  he  and  Daggett  met  at 
Whitehall  June  8th,  it  was  arranged  that  Gilroy  was  to  go  to  Albany 
and  assist  the  contractors  there  in  arranging  the  steel  for  the  revised 
wheel  pit,  and  stated  that  Daggett  reported  that  the  owner  would  bear 
the  extra  cost  of  the  iron  caused  by  purchasing  it  from  stock,  and  ask- 
ed him  to  confirm  that  statement  to  the  iron  men.  The  architect  re- 
plied June  21st,  referring  to  the  change  in  the  wheel  pit: 

"Two  weeks  have  now  elapsed  since  yon  were  notified  of  the  final  decision 
in  the  matter." 

On  July  11th  the  architect  writes  the  contractor  that  the  work  on 
the  cofferdam  is  not  progressing  satisfactorily,  and  that  he  doubts  their 
ability  to  finish  the  contract  on  time;  that  he  is  desirous  of  avoiding 
trouble  in  the  settlement,  and  hopes  they  will  put  on  all  the  help  pos- 
sible and  push  the  work  to  completion,  and  offers  any  assistance  which 
may  be  asked  of  him.  On  August  14th  a  similar  letter  is  written,  urg- 
ing that  he  hurry  up  work  upon  the  cofferdam,  and  on  August  23d  he 
writes,  inclosing  a  letter  from  the  owners  which  complains  that  the 
men  working  upon  the  cofferdam  have  shown  themselves  thoroughly 
incapable  regarding  submarine  work,  and  declares  that  the  matter 
cannot  be  continued,  and  the  architect  writes  that  more  men  must  be 
put  on,  more  men  with  skill  in  the  line  of  cofferdam  work,  or  they  will 
be  compelled  to  take  the  action  outlined  by  article  S  of  the  contract. 
Article  5  permits  the  owner  to  discharge  the  contractor  and  finish  the 
work  on  his  account.  The  contractor  replied  August  23d  that  he  would 
like  to  confer  with  the  architect  in  Philadelphia  or  Whitehall.  The 
contractor  went  to  Philadelphia.  Appareritly  there  was  no  complaint 
of  the  criticisms  made  as  to  the  conduct  of  the  work  on  the  cofferdam. 
No  claim  was  made  after  June  8th  that  the  work  was  being  held  back 
for  want  of  notice  that  the  wheel  pit  was  to  be  lowered. 

We  have  seen  that  the  contractor  was  to  take  all  the  chances  as  to 
the  conditions  at  the  place  where  the  work  was  to  be  performed.  In 
fact  he  made  no  adequate  examination  of  the  place  where  the  coffer- 
dam was  to  be,  either  at  the  time  the  contract  was  made  or  at  the  time 
when  the  first  cofferdam  was  constructed.    Neither  the  contractor  nor 
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the  defendant  or  architect  in  fact  had  any  real  knowledge  of  the  actual 
conditions  existing  under  the  water  at  the  place  where  the  cofferdam 
was  to  be  built.  And  if  they  had  known,  none  of  them  had  sufficient 
experience  to  enable  him  to  appreciate  the  difficulties.  The  contractor 
began  the  cofferdam  with  the  knowledge  that  the  wheel  pit  was  to  be 
lowered,  but  he  assumed,  as  did  the  architect,  that  the  lowering  of 
the  wheel  pit  would  not  make  any  difference  in  the  size  of  the  coffer- 
dam or  its  exact  location.  This  evidently  would  have  been  a  correct 
supposition  if  the  lake  bottom  had  been  a  rock  surface,  such  as  they 
evidently  supposed  it  to  be.  As  matter  of  fact  it  was  a  rock  surface, 
with  a  gradual  slope  into  the  lake,  and  in  a  short  distance  the  rock  dis- 
appeared and  broken  stone  only  was  found,  which  furnished  no  satis- 
factory anchorage  for  a  cofferdam,  with  the  result  that  the  water  came 
through  the  bottom  and  the  cofferdam  could  not  be  made  dry.  The 
contractor,  up  to  July  7th,  in  a  way  was  trying  to  perfect  the  first  cof- 
ferdam and  prevent  its  leaking.  Up  to  that  time  the  building  of  the 
cofferdam  had  been  in  inexperienced  hands,  and  the  principal  trouble 
came  from  the  fact  that  the  condition  of  the  bottom  of  the  lake  at 
this  point  was  not  definitely  known,  and  that  the  parties  building  the 
cofferdam  did  not  have  the  experience  or  ability  to  construct  a  proper 
cofferdam  on  such  a  bottom.  The  diver  was  not  an  engineer,  but  had 
had  practical  experience  in  diving,  and  some  experience  in  building 
cofferdams,  although  he  evidently  did  not  appreciate  the  situation,  or 
_  know  how  to  meet  it,  and  the  work  of  completing  the  first,  second,  and 
"third  cofferdams  was  evidently  experimentally  conducted  at  great 
disadvantage,  delayed  at  times  by  the  absence  of  the  diver  or  the  want 
of  proper  machinery.  The  diver,  in  showing  his  qualifications,  says: 
"I  am  a  diver ;  have  been  engaged  In  that  work  12  years ;  I  have  searched 
for  bodies,  raised  boats,  built  intakes  for  waterworks,  and  have  built  several 
cofferdams." 

The  lake  at  this  point  did  not  have  a  treacherous  or  shifting  bottom. 
From  the  fact  that  a  part  of  the  cofferdam  would  rest  upon  a  sloping 
rock  and  the  balance  upon  a  sloping  bed  of  loose  stone,  it  presented 
unusual  difficulties,  evidently  beyond  the  ability  of  the  diver  to  cope 
with.  The  witnesses  of  the  plaintiff  are  quite  indefinite  as  to  the  ac- 
tual work  done  from  time  to  time  upon  the  cofferdam.  The  diver 
worked  57  days.  Gilroy,  a  representative  of  the  architect,  kept  a  diary, 
showing  what  men  were  engaged  upon  the  entire  work  from  day  to 
day  and  where  employed.  His  evidence  indicates  that  during  many 
working  days  no  work  was  done  upon  the  cofferdam,  and  indicates 
quite  clearly  that  the  work  was  not  progressing  with  the  intelligence, 
force,  and  attention  which  the  circumstances  required. 

It  is  evident  that  the  first  cofferdam  was  built  with  the  understand- 
ing that  there  was  to  be  a  greater  depth  to  the  wheel  pit  than  contem- 
plated in  the  original  contract,  for  after  the  actual  depth  was  known 
the  work  upon  it  continued  to  July  10th.  Here  is  a  month  and  two 
days  lost  time  clearly  chargeable  to  the  contractor.  At  the  trial  those 
in  the  employ  of  the  contractor  seemed  to  understand  that  the  first 
cofferdam  was  entirely  useless  in  making  the  deeper  wheel  pit,  and  un- 
fitted and  unsuited  for  the  deeper  wheel  pit.   This  knowledge  had  been 
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gained  long  after  it  was  arranged  to  lower  the  pit  Undoubtedly  such 
work  was  caused  by  the  lowering  of  the  wheel  pit,  and  great  difficulties 
were  found  in  building  the  cofferdam. .  It  is  nevertheless  clear  that  if 
the  contractor  had  obtained  full  knowledge  of  the  condition  of  the  lake 
at  this  point,  and  had  put  the  work  in  the  hands  of  a  competent  engi- 
neer, with  competent  assistants,  much  less  time  would  have  been  ex- 
pended upon  it.  A  great  part  of  the  delay  is  attributable  solely  to  the 
inexperience  of  those  who  were  conducting  the  work,  and  from  un- 
successful experiments  which  would  have  been  unnecessary  if  the  con- 
dition of  the  lake  bottom  had  been  thoroughly  known,  and  if  the  par- 
ties doing  the  work  had  been  capable  of  understanding  what  those 
conditions  meant.  The  cofferdam  was  not  a  part  of  the  work  under 
the  supervision  of  the  architect ;  it  was  a  structure  which  the  contrac- 
tor was  to  build  in  his  own  way,  to  furnish  him  a  place  in  which  to  do 
the  contract  work.  The  mistakes  of  the  contractor  are  in  no  way 
chargeable  to  the  architect.  No  delay  was  suffered  in  obtaining  the 
ironwork  for  the  cofferdam.  It  was  upon  the  ground  September  3d, 
long  before  the  contractor  had  any  occasion  to  use  it.  The  time  from 
May  3d,  the  date  of  the  contract,  to  June  8th,  being  1  month  and  5 
days,  during  which  the  contractor  was  not  informed  of  the  proposed 
depth  of  the  wheel  pit,  should  be  added  to  the  term  of  the  contract, 
making  the  time  when  the  work  was  to  be  finished  October  6th.  It  is 
somewhat  difficult  to  determine  just  how  much  time  was  wasted  in 
useless  experiment,  or  in  not  giving  proper  attention  to  this  work. 
When  the  new  cofferdam  was  begun  about  July  10th,  it  took  some  time 
to  remove  the  old  one  and  the  gravel  which  had  been  placed  around 
it.  This  time  was  not  chargeable  to  the  defendant,  as  the  entire  work 
with  reference  to  the  first  cofferdam  was  a  mistake. 

[4]  We  must  assume  it  was  the  intention  of  the  parties  that  by  the 
agreement  for  the  deepening  of  the  wheel  pit  there  was  added  to  the 
contract  all  the  time  which  that  work  necessarily  required.  Such  time 
is  not  to  be  based  upon  what  the  parties  then  understood  was  the  con- 
dition of  the  river  bottom,  as  they  all  were  in  error  with  reference  to 
it,  and  none  of  them,  if  they  had  actually  known  the  condition,  would 
have  comprehended  the  difficulties  presented.  But  the  situation  must 
be  taken  just  as  it  was;  and  not  as  it  seemed  to  be.  The  parties  did 
not  understand  the  actual  situation,  and  had  no  accurate  appreciation 
of  what  would  be  a  reasonable  time  for  the  work  as  the  situation  ac- 
tually was.  It  is  therefore  for  the  court  to  determine  what  was  a  rea- 
sonable time  for  doing  the  work  at  the  place  where  the  contract  required 
it  to  be  done,  and  we  are  not  controlled  by  the  mistake  under  which 
the  parties  were  acting  at  the  time.  Gjmpetent  men,  familiar  with 
such  work  under  water,  who  actually  comprehended  the  exact  situation 
and  had  the  proper  machinery  and  appliances,  undoubtedly  could  have 
done  this  extra  work  in  three  months.  A  considerable  part  of  the 
time  used  up  must  be  considered  as  chargeable  to  inexperience  and  ig- 
norance of  the  actual  condition  of  the  lake  and  of  what  those  condi- 
tions meant,  and  to  the  want  of  a  proper  working  force  and  competent 
supervision.    We,  therefore,  add  three  months  to  the  term  ending  Oc- 
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tober  5th,  with  the  result  that  the  contract  shotdd  have  been  fully  per- 
formed on  or  before  January  Sth. 

Before  the  cofferdsun  was  finished  much  of  the  brickwork  had  been 
done.  It  is  found  that  the  remaining  brickwork  and  the  laying  of  the 
beams  could  have  been  done  in  a  month  of  favorable  weather.  If  the 
wheel  pit  had  been  finished  October  Sth,  there  was  ample  time  for  do- 
ing this  work  before  the  winter  closed  in.  There  is  therefore  no  ex- 
tension on  account  of  the  winter  weather.  The  contractor  is  respon- 
sible for  the  delays  from  January  Sth  to  July  1st,  1906,  151  days,  ex- 
clusive of  Sundays,  and  the  defendant  is  entitled  to  receive  $50  per 
day,  the  liquidated  damages  therefor. 

In  the  letter  of  July  6,  1905,  in  furnishing  the  revised  plans  for  the 
wheel  pit,  the  architect  stated  that  there  would  be  a  saving  of  $480.90 
in  the  structural  steel  and  cast  iron,  and  in  other  items,  making  a  total 
of  $751.10,  a  rebate  which  will  be  due  the  owner.  And  it  is  urged  by 
the  defendant  that  the  trial  court  erred  in  not  allowing  that  sum.  On 
August  Sth  the  defendant's  superintendent  acknowledged  the  receipt 
of  the  letter,  and  stated  they  had  not  received  the  statements  from  the 
iron  men,  and  could  not  check  the  matter  up,  but  that  it  would  have 
attention.  The  amount  was  certified  by  the  architect  in  his  final  certifi- 
cate. The  court  has  found  that  the  architect's  certificate  was  unfair  and 
not  binding  upon  the  contractor.  All  the  parties  interested  were  appre- 
hensive that  the  delay  in  determining  the  depth  of  the  wheel  pit  might 
cause  a  delay  in  getting  the  iron  therefor,  and  thus  delay  the  job.  Dag- 
gett claims  that  the  ardiitect  directed  that  the  iron  and  steel  be  obtained 
at  the  earliest  moment,  and  if  bought  from  stock,  the  extra  costs  would 
apply  on  the  saving  in  weight.  There  seems  to  have  been  reason  for  the 
suggestion.  The  evidence  shows  that,  while  there  was  a  saving  in  the 
weight  of  the  iron,  there  was  no  saving  in  the  cost,  for  in  order  to  get 
a  prompt  delivery  it  was  necessary  to  buy  from  the  stock  of  dealers 
in  New  York  and  not  from  the  manufacturers.  The  court  has  evi- 
dently accepted  Daggett's  view  of  the  situation,  and  was  fairly  war- 
ranted in  so  doing.  The  certificate  was  unfair  with  reference  to  the 
steel  and  iron,  and  not  within  the  terms  of  the  contract.  No  allowance 
should  be  made  by  the  contractor  on  account  of  the  steel  and  iron. 
The  remainder  of  this  credit  certified  by  the  architect  has  not  been 
met,  and  it  is  not  shown  that  there  was  error  in  this  certificate  as  to 
the  other  items  certified.  The  contractor  was  therefore  chargeable 
with  $270.20  on  account  of  the  saving  in  material,  and  the  judgment 
should  be  modified  by  allowing  the  defendant  that  amount. 

[6]  At  an  early  date  it  was  discovered  that,  according  to  the  specifi- 
cations, the  roof  of  the  addition  did  not  meet  the  roof  of  the  main 
building,  and  it  was  necessary  to  make  a  slight  elevation  in  the  new 
roof  to  conform  to  the  old  at  the  place  where  they  join,  for  which  the 
court  has  allowed  the  plaintiff  $200  as  extra  work.  The  drawings  in- 
dicated that  the  roofs  Joined.  The  construction  of  the  plans  under 
the  contract  was  left  with  the  architect.  It  was  provided  in  the  spec- 
ifications that: 

"Should  there  appear  any  discrepancy  between  them  and  the  plana  the 
architect  shall  explain  them  and  snch  explanation  shall  be  final  and  binding 
upon  the  contractor,  who  will  make  no  charge  or  claim  tor  extra  work  in  coa- 
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aequence  of  sach  explanation,  and  he  shall  execute  the  work  In  accordance 
therewith." 

It  was  also  provided  that  no  extras  shall  be  allowed  without  a  writ> 
ten  order  from  the  architect,  and  that  if  any  other  work  than  shown 
is  required,  the  architect  must  fix  the  price  of  it,  and  the  contractor 
shall  abide  by  it.  These  conditions  were  binding,  and  were  not  waived. 
This  work  was  not  directed  as  extra  work.  The  architect  claimed  it 
was  required  by  the  original  contract,  and  his  decision  as  to  the  mean- 
ing of  Uie  plans  and  specifications  is  binding.  The  judgment  should  be 
modified  by  striking  therefrom  this  allowance. 

The  court  reverses  the  finding  that  the  defendant  is  only  entitled  to 
$2,350  as  liquidated  damages,  and  that  there  was  due,  and  the  archi- 
tect should  have  certified  to,  $11,678.96  to  the  plaintiff;  that  the  plain- 
tiff performed  extra  work  with  reference  to  the  roof  of  the  value  of 
$200;  that  the  plaintiff  is  entitled  to  recover  $10,899.61,  with  interest; 
tiie  ninth  finding  of  fact;  the  tenth  finding  of  fact;  the  eleventh  find- 
ing of  fact;  the  thirteenUi  finding  of  fact  except  the  first  two  sentences 
thereof.  And,  in  lieu  thereof,  the  court  finds  that  the  plaintiff  had  no- 
tice as  to  the  depth  of  the  wheel  pit  June  8,  and  should  have  then 
commenced  work  thereon;  that  by  delay  in  giving  notice  as  to  the 
change  in  the  wheel  pit  the  contract  time  was  extended  1  month  and 
5  days ;  that  building  of  the  cofferdam  was  in  the  hands  of  inexperi- 
enced, incompetent  men,  with  an  inadequate  force,  who  did  not  know 
the  situation  at  the  place  where  the  cofferdam  was  to  be  built,  and. 
that  a  great  part  of  me  delay  in  building  the  cofferdam  and  the  wheel 
pit  arose  from  those  facts;  that  by  &e  contract  the  plaintiff  was 
chargeable  with  knowledge  of  the  situation  at  the  place  where  coffer- 
dam was  to  be  built,  and  competent  men,  with  proper  appliances  and  a 
sufficient  force,  should  have  constructed  it  in  three  months'  time,  or 
by  September  8th ;  the  deepening  of  the  wheel  pit  extended  the  time 
for  the  completion  of  the  contract  until  January  5,  1906,  and  for  all 
delays  after  that  the  plaintiff  is  responsible,  and  should  be  charged 
witii  $50  per  day  liquidated  damage  for  each  working  day ;  the  change 
in  the  wheel  pit  made  a  saving  to  the  plaintiff  in  material,  other  than 
steel  and  iron,  of  $270.20,  which  should  be  allowed  to  the  defendant. 
The  computations  may  be  made  pursuant  to  these  finding^  and  the 
opinion,  and  incorporated  in  the  order. 

The  judgment  should  therefore  be  modified  as  stated  in  this  opm- 
ion,  and,  as  modified,  affirmed,  with  costs  to  the  appellant.    All  concur. 


(161  App.  DlT.  480) 

HBBBBfAMN  et  al.  t.  CABINET  LAND  CO. 

fttaDreme  Court,  Appellate  Division,  Second  Department    March  13, 1014.) 

MOBTOAOKS  (I  HM*) — F0BICI.08UBK  SALX — DEFECTS. 

The  porchaaer  at  a  foreclosure  sale,  which  is  void  as  against  the  owner 
of  the  eqtdty  of  redemption  because  he  was  not  made  a  party,  becomes  the 
assignee  of  the  mortgage;  and  If  he  enters  lawfully  Into  possession,  as 
by  entering  under  the  Judgment  of  foreclosure  and  sale  and  the  deed  tbere- 
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apon,  he  becomes  the  mortgagee  In  poBsesslon,  and  the  owner  of  the  equity 
cannot  regain  possession  by  ejectment 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  i  1555;  Dec.  Dig. 
i  534.  •] 

Appeal  from  Special  Term,  Queens  County. 

Action  by  Anna  M.  Herrmann  and  others  against  the  Cabinet  Land 
Company.  From  a  judgment  for  defendauit,  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Merle  I.  St.  John,  of  New  York  City,  for  appellants. 
Lynn  C.  Norris,  of  Brooklyn,  for  respondent. 

JENKS,  P.  J.  The  action  is  ejectment,  and  the  question  is  whether 
the  defendant  Cabinet  Land  Company  is  entitled  to  the  judgment  that 
dismisses  the  plaintiffs  upon  the  merits.  The  plaintiffs'  demurrer  to 
the  said  defendant's  second  defense  was  overruled,  and  thereupon  a 
motion  was  made  for  judgment.  In  1874,  the  land  was  conveyed  to 
plaintiffs'  intestate,  subject  to  a  purchase-money  mortgage.  In  the 
foreclosure  of  that  mortgage  in  1897,  an  affidavit  attached  to  the  judg- 
ment roll  purported  to  show  personal  service  of  the  summons  and  com- 
plaint upon  the  said  intestate  in  1899,  but  the  pleadings  allege  that  he 
died  in  1890.  The  purchaser  at  the  foreclosure  sale  made  in  1903  as- 
signed his  bid  to  the  Anonymous  Company,  which  completed  the  pur- 
chase, received  the  referee's  deed  in  1909,  and  thereupon  conveyed  to 
this  defendant.  The  said  defendant  for  its  second  defense,  after  re- 
cital of  these  matters,  pleads: 

"That  thereafter  and  In  or  about  March,  1909,  this  defendant  entered 
peaceably  Into  the  actual  possession  of  said  lot  No.  355,  and  it  has  con- 
tinued and  now  Is  in  possession  thereof.  That  said  entry  was  made  under 
and  by  virtue  of  said  Judgment  of  foreclosure  and  sale  and  in  reliance  upon 
the  fact  that  said  Charles  H.  Schorr  purported  to  have  t>een  actually  served 
with  the  summons  and  complaint  in  said  action  and  without  any  notice  or 
knowledge  whatsoever  of  the  claim  set  forth  in  the  complaint  herein  that 
the  said  Charles  H.  Schorr  died  before  the  date  of  said  service  and  that  he 
was  not  served  in  said  action." 

Even  though  the  sale  was  void  as  against  the  owner  of  the  equity  of 
redemption,  in  that  he  was  not  made  a  party  to  the  foreclosure  suit, 
the  purchaser  at  the  foreclosure  sale  became  the  assignee  of  the  mort- 
gage, and,  if  he  entered  lawfully  into  possession,  becomes  a  mortgagee 
in  possession.  Townshend  v.  Thomson,  139  N.  Y.  152,  34  N.  E.  891 ; 
Croner  v.  Cowdrey,  139  N.  Y.  471,  476,  34  N.  E.  1061,  36  Am.  St. 
Rep.  716;  Barson  v.  Mulligan,  191  N.  Y.  at  page  320,  84  N.  E.  75, 
16  L.  R.  A.  (N.  S.)  151 ;  Brobst  v.  Brock,  10  Wall.  519,  19  L.  Ed. 
1002 ;  Bryan  v.  Brasius,  162  U.  S.  at  page  419,  16  Sup.  Ct  803,  40 
L.  Ed.  1022;  Romig  v.  Gillett,  187  U.  S.  Ill,  23  Sup.  Ct.  40,  47  L. 
Ed.  97;  Phyfe  v.  Riley,  15  Wend.  248,  30  Am.  Dec.  55;  Lowenfeld  v. 
Ditchett,  114  App.  Div.  56,  99  N.  Y.  Supp.  724.  The  entry  made  pur- 
suant to  the  judgment  of  foreclosure  and  sale  and  the  referee's  deed 
thereupon  was  "lawful"  within  the  purview  of  the  rule.    A  similar 
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entry  was  said  to  be  lawful  and  under  color  of  right  in  Townshend  v. 
Thomson,  supra.  See,  too,  Romig  v.  Gillett,  supra,  187  U.  S.  at  page 
117, 23  Sup.  Ct.  40,  47  L.  Ed.  97.  The  cases  cited  by  the  learned  coun- 
sel for  the  appellant  can  be  discriminated.  In  Howell  v.  Leavitt,  95 
N.  Y.  617,  the  possession  was  obtained  by  what  the  court  described  as 
a  "trespass"  and  by  force.  In  Deutsch  v.  Haab,  135  App.  Div.  756, 
119  N.  Y.  Supp.  911,  the  court  animadverts  to  the  fact  that  there  had 
been  no  sale  under  the  attempted  foreclosure,  and  the  question  now  up 
was  not  before  the  court.  In  Barson  v.  Mulligan,  191  N.  Y.  306,  at 
page  313,  84  N.  E.  75,  at  page  78  (16  L.  R.  A.  [N.  S.]  151),  the  ques- 
tion was  whether  "a  mortgagee  who  takes  possession  of  the  mortgaged 
premises  as  tenant  under  a  lease  from  a  life  tenant  can  become  a  mort- 
gagee in  possession  without  the  consent  of  the  mortgagor,"  and  the 
point  of  the  decision  is  that  one  who  enters  as  a  lessee  could  thereby 
not  hold  over  as  a  mortgagee  any  more  than  he  could  acquire  lawful 
possession  by  force  or  fraud.  191  N.  Y.  322,  84  N.  E.  75,  16  L.  R.  A. 
(N.  S.)  151.  Constant  v.  Barrett,  13  Misc.  Rep.  249,  34  N.  Y.  Supp. 
163,  presented  a  somewhat  similar  question.  In  Becker  v.  McCrea, 
193  N.  Y.  423,  86  N.  E.  463, 23  L.  R.  A.  754,  the  question  was  whether 
a  mortgagee  in  possession  could  set  up  title  of  "adverse"  possession 
against  the  right  of  redemption.  There  had  been  a  foreclosure  suit 
which  went  to  judgment,  but  there  was  no  sale  thereunder.  Hoye  v. 
Bridgewater,  134  App.  Div.  255,  118  N.  Y.  Supp.  951,  but  recognizes 
a  general  principle  diat  consent  of  the  mortgagor  is  necessary  to  con- 
stitute a  mortgagee  in  possession,  which  is  not  applicable  when  the  pos- 
session is  acquired  as  it  was  in  the  case  at  bar. 

The  rule  of  Townshend's  Case,  supra,  is  not  confined  to  the  mort- 
gagee as  a  purchaser  at  the  sale,  or  to  his  assignee,  but  applies  to  any 
purchaser.  Section  1632,  Code  of  Civil  Procedure;  Continental  In- 
surance Co.  v.  Reeve,  135  App.  Div.  737,  119  N.  Y.  Supp.  901.  Shriver 
V.  Shriver,  86  N.  Y.  575,  contra,  relies  wholly  upon  Watson  v.  Spence, 
20  Wend.  260,  which  was  decided  in  1810,  prior  to  the  enactment  of 
the  said  section  of  the  Code  or  of  its  parent  statute  (2  R.  S.  [1st  Ed.] 
192,  pt.  3,  c.  1,  §  158). 

The  judgment  is  affirmed,  with  costs.    All  concur. 


LATINBB  v.  WONDERLAND  AMUSEMENT  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    March  13,  1914.) 

COBPOBATIONS    (|    482*) — ^ACTIOnS    FOB   WbONOFUL    DISCHASOX — AUTHOBmr    OF 

Tbkasubxb. 

In  an  action  for  wrongfnl  breach  of  a  contract  of  employment  entered 
Into  between  plaintiff  and  defendant's  treasurer,  evidence  that  defendant 
corporation  accepted  and  paid  for  plaintHTs  services  for  one  week  is  suf- 
ficient prima  fade  evidence  of  the  treasurer's  authority  to  bind  defendant. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {f  1717,  1718, 
1724,  1726-1735,  1737,  1743,  1762;    Dec.  Dig.  §  432.»] 
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« 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Bernard  Latiner  against  the  Wonderland  Amusement 
Company.  From  a  judgment  on  dismissal  of  complaint,  plaintiff  ap- 
peals.    Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Eugene  I.  Yuells,  of  New  York  City,  for  appellant 
Jerome  Wilzin,  of  New  York  City,  for  respondent 

PER  CURIAM.  Plaintiff  sued  for  damages  for  breach  of  a  con- 
tract of  employment  The  alleged  contract  was  oral,  and  was  made, 
on  defendant's  behalf,  by  Burlinghoff,  its  treasurer.  After  one  week's 
service,  for  which  he  was  paid,  plaintiff  was  discharged.  The  com- 
plaint was  dismissed  for  lade  of  proof  that  Burlinghoff  had  authority 
to  bind  defendant  by  a  contract  running  for  so  long  a  period  as  the 
one  sought  to  be  established.  We  think  the  facts  proved  made  out  a 
prima  facie  case.  Whether  or  no  the  treasurer  has  or  has  not  power 
to  enter  into  ordinary  contracts  affecting  the  usual  business  of  the 
corporation,  but  not  necessarily  pertaining  to  its  finances,  it  is  not  now 
necessaiy  to  determine.  In  Parmelee  v.  Associated  P.  &  S.,  9  Misc. 
Rep.  458,  30  N.  Y.  Supp.  250,  the  report  faUs  to  show  whether  the 
action  was  for  wages  or  for  damages  for  unlawftil  discharge,  but  the 
opinion  seems  to  have  been  based  on  the  asstmiption  that  prima  facie 
a  treasurer  has  power  to  enter  into  ordinary  contracts  of  employment 
Here  the  evidence  showed  that  the  defendant  accepted  and  paid  for 
plaintiff's  services  for  one  week,  and  this,  we  think,  was  sufficient 
prima  facie  evidence  of  Burlinghoff's  authority  to  bind  defendant  by 
the  contract  alleged.  Phillips  v.  Campbell,  43  N.  Y.  271,  272;  Traitel 
Marble  Co.  v.  Brown  Bros.,  Inc.,  159  App.  Div.  485,  144  N.  Y.  Supp. 
562. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event 


HANOVEB  NAT.  BANE  OP  CITY  OP  NEW  YORK  T.  ORIENTAL  BANK 

OP  NEW  YORK. 

(Supreme  CSonrt  Appellate  Division,  Plrst  Department    March  18,  1914.) 

Limitation  of  Actions  (§  180*) — Dkfkrsi! — Mode  or  Taking  Advaktaob. 

The  defense  of  limitations  can  be  raised  only  by  answer  and  not  by  mo- 
tion to  strike. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent  Dis.  U 
670-675,  681 J  Dec.  Dig.  1 180.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Hanover  National  Bank  of  the  City  of  New  York 
against  the  Oriental  Bank  of  New  York.  From  an  order  denying  a 
motion  to  strike  out  allegations  in  the  complaint,  defendant  appeals. 
Affirmed. 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

William  C.  Armstrong,  of  New  York  City,  for  appellant 
P.  S.  Dudley,  of  New  York  City,  for  respondent. 

PER  CURIAM.  If  the  defendant  desires  to  raise  the  question  as 
to  whether  or  not  the  claim  is  barred  by  the  statute  of  limitations,  it 
cannot  be  done  by  a  motion  to  strike  out,  but  must  be  taken  by  answer. 

The  order  is  affirmed,  with  $10  costs  and  disbursements. 


i^  Miac.  Rep.  648) 

PEOPLE  ex  reL  FUCHS  t.  POUGE  COM'R  OF  GITT  OF  NEW  YORK. 

(Supreme  Court,  Special  Term,  New  York  Gounty.    January,  1914.) 

Habeas  Gobfus  (|  86*) — Pebsor  Seized  ttrdeb  ExTBAomoir  Wabbant^-Riqht 

TO  DiBOHABGE — EVIDENOE. 

Where  the  return  of  a  writ  of  habeas  corpus  sued  otat  by  a  t>erson  held 
under  a  warrant  of  extradition  Is  traversed  by  a  denial  of  the  Identity 
of  the  relator  with  the  person  named  in  the  indictment,  on  the  ground  that 
relator  was  not  In  the  demanding  state  when  the  crime  was  committed, 
and  therefore  not  a  fugitive  from  Justice,  and  this  contention  is  sus- 
tained by  a  preponderance  of  the  evidence,  the  writ  will  be  sustained  and 
relator  released. 

[Ed.  Note. — For  other  cases,  see  Habeas  Gorpus,  Gent  Dig.  U  77,  78; 
Dec.  Dig.  S  85.*] 

Habeas  corpus  by  the  People,  on  the  relation  of  Louis  Fuchs, 
a^inst  the  Police  Commissioner  of  the  City  of  New  York.  Writ  sus- 
tained, and  prisoner  discharged. 

Chas.  G.  F.  Wahle,  of  New  York  City,  for  relator. 

Stanley  Richter,  Asst  Dist  Atty.,  of  New  York  City,  for  defendant. 

FORD,  J.  Here  a  prisoner  is  held  under  a  warrant  of  the  governor 
for  extradition,  and  brought  before  the  court  on  a  writ  of  habeas 
corpus.  The  return  is  traversed  by  denial  of  the  identity  of  the  re- 
lator with  the  person  named  in  the  indictment,  on  the  ground  that  he 
was  not  in  the  demanding  state  at  the  time  of  the  commission  of  the 
crime,  and  therefore  not  a  fugitive  from  justice.  Upon  the  issue  so 
raised,  oral  testimony  was  taken  which  shows  a  direct  and  material 
conflict.  The  question  before  me  resolves  itself  into  this:  Can  this 
court  find  in  favor  of  the  relator  and  sustain  the  writ  on  such  con- 
flicting testimony?  Mr.  Justice  Carr's  masterly  review  of  the  author- 
ities in  People  ex  rel.  Genua  v.  McLaughlin,  145  App.  Div.  513,  130 
N.  Y.  Supp.  458,  is  decisive,  and  the  question  there  decided  is  so  strik- 
ingly similar  to  the  one  here  as  to  make  a  lengthy  opinion  on  my  part 
a  presumptuous  work  of  supererogation.  In  that  case  the  rule  is  flatly 
laid  down  that: 

"This  question  of  jurisdictional  fact  must  be  determined  by  the  court  as  is 
any  other  question  of  fact  which  it  has  the  power  and  duty  to  determine,  ac- 
cording to  the  rule  of  the  common  law  as  to  the  preponderance  of  evidence." 
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The  preponderance  of  evidence  I  find  to  be  heavily  on  the  side  of 
the  relator,  and  the  writ  will  therefore  be  sustained  and  the  prisoner 
discharged.  The  case  mainly  relied  upon  by  the  district  attorney  in 
opposition  is  Munsey  v.  Clough,  196  U.  S.  364,  25  Sup.  Ct  282,  49  L. 
Ed.  515,  decided  in  1905.  That  case  is  discussed  in  the  Genna  Case, 
supra,  decided  in  1910,  and  the  extract  quoted  from  the  former  case 
in  the  brief  of  the  district  attorney  to  the  effect  that  "the  court  will 
not  discharge  a  defendant  arrested  under  the  governor's  warrant 
where  there  is  merely  contradictory  evidence  on  the  subject  of  pres- 
ence in  or  absence  from  the  state,  as  habeas  corpus  is  not  the  proper 
proceeding  to  try  the  question  of  alibi,  or  any  question  as  to  the  guilt 
or  innocence  of  the  accused,"  is  held  to  be  "entirely  apart  from  the 
question  then  up  for  decision."  The  case  of  McNichols  v.  Pease,  207 
U.  S.  100,  28  Sup.  Ct.  58,  52  L.  Ed.  121,  is  cited  as  the  later  and  con- 
trolling adjudication  by  the  federal  Supreme  Court  which,  by  impli- 
cation at  least,  supports  the  view  taken  by  the  Appellate  Division. 

Writ  sustained,  and  prisoner  discharged. 


(161  App.  DlT.  492) 

DEITCH  V.  DEITCH. 

(Sopreme  Coart,  Appellate  Division,  Second  Department.    March  13,  1914,) 

1.  Mabbiaok  (J  60*) — Anntjlicent — Tmpotenct — ^LnnTAiTONS. 

Tbe  limitation  of  five  years  from  marriage  prescribed  by  Code  Civ.  Proc. 
1 1752,  for  bringing  an  action  to  annul  a  marriage  for  physical  Incapacity 
rests  on  public  policy,  different  from  that  in  ordinary  actions. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  H  125-128,  130- 
135;  Dec.  Dig.  |  60.*] 

2.  MaBBIAOB  (I  00*) — ^AltltXTUfBIfT — ExPLAINino  DEI.AT. 

PlaintlfF,  In  an  action  to  annul  a  marriage,  subjoining  a  cause  of  action 
for  misrepresentation,  might,  though  there  be  no  formal  defense  of  limi- 
tations, have  to  account  for  her  eight  years  of  continued  cohabitation. 

(Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  {{  125-128,  130- 
135 ;   Dec.  Dig.  |  60.*] 

3.  Appeal  and  Ebbob  (|  959*) — ^Review — Dibcbetion  as  to  AvENDianfT. 

The  discretion  of  the  Special  Term  to  amend.  In  furtherance  of  Justice, 
In  matrimonial  actions,  especially  as  to  costs  for  allowing  amendment 
will  not  ordinarily  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  8825- 
3831;    Dec.  Dig.  i  959.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Ida  Deitch  against  Philip  Deitch.  From  an  order  allow- 
ing to  defendant  to  amend  and  set  up  as  a  defense  the  statute  of  limi- 
tation, Code  Civ.  Proc.  §  1752,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Abraham  P.  Wilkes,  of  New  York  City,  for  appellant 
Simon  Berg,  of  Brooklyn,  for  respondent. 
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PER  CURIAM.  [1]  The  limitation  to  sue  within  fiv«  years  for 
annulment  of  marriage  on  the  ground  of  physical  incapacity  (Code  Civ. 
Proc.  §  1752)  extends  the  original  two-year  limitation  for  such  pro- 
ceedings (R.  S.  pt.  2,  c.  8,  tit.  1,  §  33).  This  statutory  limitation  is 
part  of  our  public  policy.  It  declares  a  rule  of  the  Ecclesiastical  courts 
that  the  injured  party^  cannot  unreasonably  delay  proceedings  for  re- 
lief without  being  open  to  the  charge  of  want  of  sincerity  and  prompti- 
tude. M.  called  C.  v.  C,  L.  R.,  2  P.  D.  414, 419;  29  Law  Times,  N. 
S.  316. 

Divorces  for  alleged  impotency  early  led  to  abuse  and  fraud.  Am- 
ram,  Jewish  Law  of  Divorce,  p.  65 ;  Bishop,  Mar.  Sep.  &  Div.,  §§  436, 
1272,  1273.  Hence  the  limit  on  the  time  to  avoid  a  marriage  rests  up- 
on a  basis  quite  different  from  the  periods  to  begin  other  civil  suits. 
McNair  v.  McNair,  140  App.  Div.  226.  125  N.  Y.  Supp.  1,  and  Kaiser 
V.  Kaiser,  16  Hun,  602,  were  hearings  on  the  husband's  default  Both 
were  simple  suits  for  annulment. 

[2]  Where  plaintiff  subjoins  a  cause  of  action  for  misrepresenta- 
tion, as  here,  the  plaintiff,  even  without  the  formal  defense  of  the  stat- 
ute of  limitations,  might  have  to  account  for  her  eight  years  of  con- 
tinued cohabitation. 

[3]  The  discretion  of  the  Special  Term  to  amend,  in  furtherance 
of  justice,  in  matrimonial  actions,  especially  in  imposing  or  withhold- 
ing costs  as  terms  for  allowing  such  amendments,  will  not  ordinarily  be 
reviewed  on  appeal. 

The  order  appealed  from  is  affirmed,  without  costs. 


(83  Mlsa  Rep.  645) 

FAERBBR  ▼.  969  PARK  AVE.  CO. 

(City  Court  of  New  York,  Trial  Term.    January  15,  191'D 

1.  Neouoencb  (i  31*) — Statdtobt  Dutt — Failubb  to  Lioht  Halls. 

tJnder  Tenement  House  Law  (Consol.  Laws,  e.  61)  |  76,  requiring  the 
owner  of  every  tenement  house  to  keep  a  light  at  night  in  the  public  hall» 
and  near  the  stairs  thereof,  and  Laws  1912,  c.  13,  defining  a  tenement 
house  as  Including  apartment  houses,  the  owner  of  an  apartment  house- 
is  negligent  In  failing  to  maintain  the  required  light 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent  Dig.  f  60;  Dec.  Dig. 
|81,*J 

2.  KEOLIOENCX  ({  68*)— CORTBIBUTOBT  NBGUaBNCE. 

Where  a  person  goes  into  an  nnlighted  apartment  house  with  an  em- 
ployfi  of  the  owner,  and,  without  requesting  such  employe  to  lead  him  out 
with  the  lantern  used  In  entering  the  building,  attempts  to  find  his  own 
way  through  a  darkened  hallway  without  the  assistance  of  any  light  to 
enable  him  to  reach  Ills  destination,  he  is  negligent,  precluding  bis  recov- 
ery for  Injuries. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  |{  92,  94,  96; 
Dec.  Dig.  f  ea*] 

Action  by  George  J.  Faerber  against  969  Park  Avenue  C<Mnpany. 
Judgment  for  plaintiff,  and  defendant  moves  for  a  new  trial.  Motion 
granted. 
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Bltunenthal  &  Levy,  of  New  York  City,  for  plaintiff. 
Robert  M.  McCormick,  of  New  York  City,  for  defendant 

FINELITE,  J.  This  is  a  motion  made  by  the  defendant  to  set  aside 
the  verdict  as  rendered  by  the  jury  upon  all  the  grounds  stated  in  sec- 
tion 999  of  the  Code  of  Civil  Procedure,  and  for  a  new  trial.  The 
action  was  brought  to  recover  damages  for  injuries  received  through 
the  negligence  and  carelessness  of  the  defendant  and  its  agents,  arising 
out  of  the  following  facts,  which  are  stated  in  substance :  It  appears 
that  the  defendant  was  the  owner  of  the  premises  known  as  969  Park 
avenue.  New  York  City,  which  was  a  new  building  erected  by  the  de- 
fendant, and  which  was  almost  in  completion  and  ready  for  occupancy 
by  tenants,  that  it  had  therein  electric  light  and  gas  fixtures,  and  that  a 
tenant  was  about  to  move  into  said  premises,  but  which  light  was  not 
in  use  at  the  time  the  injuries  to  the  plaintiff  were  received.  It  appears 
further  from  the  facts  herein  that  the  superintendent  of  said  premises, 
who  had  sole  charge  thereof,  on  or  about  the  26th  day  of  September, 
1912,  went  to  a  furniture  store  and  ordered  an  iron  couch  and  mattress 
to  be  delivered  and  placed  in  his  room  in  said  house  on  said  day.  The 
plaintiff,  with  a  helper,  arrived  at  the  premises  shortly  after  6  p.  m., 
and  they  were  met  by  the  superintendent,  who  directed  a  man  under 
his  direction,  one  Degnon,  to  show  the  plaintiff  and  his  helper  where  to 
deliver  the  couch  and  mattress.  Degnon  had  a  lighted  lantern  in  his 
hand,  and  led  the  two  men  through  the  various  halls  and  rooms  until 
they  finally  reached  the  room  where  the  couch  and  mattress  were  di- 
rected by  the  superintendent  to  be  delivered.  D^[non  was  requested 
by  the  plaintiff  to  sign  the  receipt  book  for  the  couch  and  mattress,  but 
he  told  the  plaintiff  that  he  had  no  authority  to  do  so,  but  that  he  could 
go  out  to  the  superintendent  and  get  it  signed.  The  plaintiff  there- 
upon walked  through  said  halls  to  reach  the  outer  office  where  the 
superintendent  was  waiting,  but  before  he  reached  the  office,  in  walking 
slowly  through  said  hall,  fell  down  a  flight  of  stairs  into  an  opening 
located  in  said  hall,  within  SYz  inches  from  the  hall  flooring,  and  re- 
ceived the  injuries  complained  of.  The  plaintiff  on  direct  examination 
further  testified  that  he  "walked  right  up  to  get  the  receipt  book  signed ; 
that  was  all,  and  I  fell  down  these  stairs.  I  didn't  know  they  were 
there.  That  is  all  I  done.  I  tried  to  hug  the  wall  a  little,  and  all 
of  a  sudden  I  went  down.  As  I  walked  along  it  was  so  dark  that  once 
in  a  while  I  would  btunp  my  elbow  and  then  all  of  a  sudden  I  thought 
I  was  right,  and  I  went  down  the  stairs.  That  is  all  I  done.  Before 
I  left  the  room  where  I  delivered  the  bed  and  mattress  I  asked  this 
man  for  the  receipt  book  to  be  signed.  He  told  me  I  would  have  to 
take  it  out  and  see  the  superintendent.  There  was  no  light  in  the  hall, 
and  I,  therefore,  could  not  see  the  stairs,"  and  that  the  injuries  that 
plaintiff  received  were  to  his  left  side,  where  his  body  struck  the  stairs, 
also  to  his  temple ;  that  he  suffers  continuous  headaches ;  that  his  eyes 
were  black  and  blue  and  closed ;  that  his  wrists  were  strained  a  little ; 
that  his  eyes  remained  closed  for  five  or  six  days,  and  were  black  and 
blue  during  that  time,  and  that  he  had  consulted  a  doctor,  who  attended 
him  about  the  injuries,  and  made  several  visits  to  the  doctor;  that  the 
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plaintiff  still  complains  of  pains  in  the  head,  which  pains  continue  to 
date,  and  was  unable  to  go  back  to  work  for  seven  days  after  the  ac- 
cident, and  was  again  obliged  to  cease  working  for  a  period  of  three 
days  on  account  of  severe  pains  in  the  head,  and  thereafter  resumed  his 
work.  On  cross-examination  the  plaintiff  testified  that  he  asked  the 
person  who  had  the  lantern  to  sign  the  book ;  that  he  said  he  had  no 
authority  to  sign ;  that  the  superintendent  had  to  sign,  and  he  asked 
him  where  the  superintendent  was,  and  he  told  him  that  he  was  out- 
side— 

''and  I  left  the  room ;  he  did  not  tell  me  to  wait  till  he  would  show  me  the 
way  out  He  told  me  the  superintendent  would  sign  the  book.  I  went  out 
of  the  room  slowly,  and  went  through  the  hallway  the  way  you  would  go 
throu^  any  hallway.  It  was  dark,  and  I  went  through  It  slow,  and  I  had 
the  receipt  book  in  my  hand,  and  I  walked  a  number  of  paces,  and  the  first 
thing  I  knew  I  fell.  I  went  straight  ahead  along  the  hall.  I  took  no  turn. 
I  did  not  hear  this  man  say  when  we  carried  the  bed  and  mattress  into  the 
superintendent's  room  to  'Look  out,  that  there  Is  a  stairs  there !'  He  did  not 
say  it  I  did  not  hear  him  say  anything  of  the  kind  to  me,  or  to  my  man  that 
was  helping  me  carry  the  mattress." 

This  is  the  substance  of  the  evidence  in  reference  to  the  manner  in 
which  the  plaintiff  walked  and  fell  into  this  open  space  and  received 
his  injuries. 

[  1  ]  The  defendant  contends  that  the  plaintiff  has  not  only  sustained 
the  burden  of  proof  of  his  freedom  from  contributory  negligence,  but, 
on  the  other  hand,  on  his  own  testimony,  he  has  shown  himself  to  be 
guilty  of  the  grossest  kind  of  negligence,  and  argues  from  the  follow- 
ing standpoint :  That  this  was  the  first  visit  that  the  plaintiff  made  to 
these  premises,  and  that  on  entering  the  building  he  was  carrying  a  bed 
cot  on  his  back,  it  being  pitch  dark  in  the  building,  except  for  the  light 
cast  from  the  lantern  in  the  hands  of  the  defendant's  employe;  that 
the  plaintiff  had  no  knowledge  of  this  flight  of  stairs  down  which  he 
subsequently  fell  before  the  actual  moment  of  falling,  although  he 
passed  very  close  to  it  on  his  way  into  the  room  where  he  was  to  put 
the  cot.  After  he  had  placed  the  cot  in  the  room  where  it  was  to  go, 
he  asked  the  defendant's  employ^  if  he  would  sign  the  receipt.  His 
own  words  as  to  what  transpired  are  in  substance  as  hereinbefore 
stated.  Thereupon  he  left  his  helper  with  the  defendant's  employ^ 
in  the  room,  and  started  out  alone  to  find  the  superintendent.  The  hall 
was  pitch  dark,  and  he  did  not  know  where  he  was  to  find  the  super- 
intendent. He  took  it  upon  himself  to  go_  about  searching  in  a  building 
which  was  pitch  dark,  about  which  he  knew  nothing  whatever,  and  in 
which  he  had  only  been  once,  at  which  time  his  attention  was  otherwise 
occupied  than  in  seeing  and  determining  the  lay-out  of  the  building. 
He  walked  through  a  passageway,  bumping  his  elbows  against  the 
wall,  it  was  so  dark,  and  the  next  thing  he  knew  he  had  fallen  down 
this  flight  of  stairs. 

The  defendant  contends  as  a  matter  of  law  that  a  person  may  not 
come  into  an  unfamiliar  place  and  wander  about,  not  knowing  into 
what  trap  he  may  fall ;  that  where  a  man  enters  a  dark  building  he  is 
called  upon  to  use  the  highest  degree  of  care,  and  to  use  any  means 
within  his  power  to  insure  his  safety,  and  cites  to  support  his  conten- 
146N.T.S.— «> 
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tion  Rohrbacher  v.  Gillig,  203  N.  Y.  413,  96  N.  E.  733;  Brugher  v. 
Buchtenkirch,  167  N.  Y.  153,  60  N.  E.  420;  HUsenbeck  v.  Guhring, 
131  N.  Y.  674,  30  N.  E.  580;  Weller  v.  Consolidated  Gas  Co.,  198  N. 
Y.  98, 91  N.  E.  286, 139  Am.  St.  Rep.  798 ;  Baumler  v.  Wihn,  136  App. 
Div.  857,  122  N.  Y.  Supp.  98;  Donnelly  v.  Katz,  133  App.  Div.  905; 
117  N.  Y.  Supp.  644;  Lather  v.  Bammann,  122  App.  Div.  13,  106 
N.  Y.  Supp.  790;  Schindler  v.  Welz  &  Zerweck,  145  App.  Div.  532, 
130  N.  Y.  Supp.  344 — which,  he  argues,  hold  to  the  effect  that  a  person 
who  visits  an  apartment  house  on  business,  in  which  the  halls  were  not 
lighted,  and  tried  to  pass  along  a  dark  hallway,  and  falls  down  a  flight 
of  stairs,  cannot  maintain  an  action  against  the  owner  because  the  at- 
tempt of  the  visitor  to  pass  along  a  strange  hallway  without  being  aUe 
to  see  where  he  is  going,  unless  under  some  special  stress  of  circum- 
stances, constitutes  contributory  negligence.  From  an  examination  of 
these  authorities  the  facts  herein  seem  to  be  similar  to  the  facts  stated 
in  the  cases  here  above  cited. 

In  Rohrbacher  v.  Gillig,  supra,  the  facts  were  that  the  plaintiff  en- 
tered a  building  for  the  purpose  of  going  to  an  upper  floor,  but  he 
passed  the  stairway  and  went  on  through  a  dark  hallway,  and  eventu- 
ally fell  into  an  elevator  shaft.  In  that  case  the  Court  of  Appeals 
found  that  the  plaintiff  was  guilty  of  contributory  negligence,  saying: 

"If  he  was  unable  to  perceive  existing  conditions,  then  Inability  imposed 
npon  him  the  duty  of  exercising  the  greatest  caution,  or  of  refraining  from 
proceeding  farther  In  the  building  without  first  finding  out  where  he  might 
safely  go." 

This  observation  was  made  in  the  case  of  Brugher  v.  Buchtenkirch, 
167  N.  Y.  153,  60  N.  E.  420.  In  that  case  the  plaintiff,  also,  continued 
past  a  flight  of  stairs  leading  to  the  upper  stories  and  to  a  hall,  which 
was  unlighted,  and  fell  down  some  steps.  The  judgment  there  recov- 
ered by  the  plaintiff  was  reversed  by  the  court  of  last  resort  upon  the 
authority  in  Hilsenbeck  v.  Guhring,  supra,  and  in  Piper  v.  N.  Y.  C.  & 
H.  R.  R.  R.,  156  N.  Y.  224,  50  N.  E.  851,  41  L.  R.  A.  724,  66  Am.  St. 
Rep.  560. 

The  principle  which  these  decisions  have  established  is  that  a  person 
coming  into  such  an  unfamiliar  situation,  where  a  condition  of  dark- 
ness renders  the  use  of  his  eyesight  ineffective  to  define  his  surround- 
ing, is  not  justified,  in  the  absence  of  any  special  stress  of  circum- 
stances, in  proceeding  further  without  first  finding  out  where  he  is  go- 
ing and  what  may  be  the  obstruction  to  his  safe  progress.  In  Kenney 
V.  Rhinelander,  28  App.  Div.  246,  50  N.  Y.  Supp.  1088,  affirmed  163 
N.  Y.  576,  57  N.  E.  1114,  and  in  Brown  v.  Wittner,  43  App.  Div.  135, 
59  N.  Y.  Supp.  385,  the  First  Department  held  that  it  was  not  con- 
tributory negligence,  as  a  matter  of  law,  for  a  plaintiff  to  use  the  stair- 
ways and  halls  of  a  semipublic  character  in  the  absence  of  a  Hg^t,  even 
where  they  knew  of  defects  in  the  carpets  or  matting ;  and  a  like  doc- 
trine was  held  by  the  Second  Department  in  Lee  v.  Ingraham,  106 
App.  Div.  167,  94  N.  Y.  Supp.  284;  Mr.  Justice  Bartlett  writing: 

"It  was  said  In  the  Lather  Case,  supra,  that  the  violation  of  the  provision 
of  section  82  of  the  Tenement  House  Act  (Laws  of  1901,  Ch.  334)  afforded 
evidence  suSlcient  to  Justify  a  recovery." 
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The  case  turned,  as  here,  upon  the  question,  of  contributory  negli- 
gence, and  a  great  stress  was  laid  upon  the  fact  that  when — 

"he  walked  out  of  the  dining  room  he  knew  that  the  hall  was  dark,  yet  he 
deliberately  shut  the  door  and  exclnded  what  light  there  was  from  his  apart- 
ment, knowing  that  the  door  of  the  bathroom  and  the  stairway  were  Immedi- 
ately adjoining."  "The  darkness  of  the  hallway,"  says  the  court,  "which 
caused  the  acddent  was  thus  brought  about  by  his  own  act  In  excluding  the 
light  from  the  dining  room,  which  would  have  enabled  him  to  see  the  door 
to  the  bathroom  without  exposing  him  to  the  risk  of  falling  down  the  stair- 
way.   •    •    •» 

In  fliis  case  the  learned  Appellate  Division  was  divided  whether 
under  the  rule  which  requires  that  where  different  inferences  may  be 
drawn  from  the  facts,  it  is  for  the  jury  to  decide  under  proper  instruc- 
tions, and  not  a  question  of  law  for  the  trial  judge  to  pass  upon.  This 
case  is  pointed  out,  not  as  bearing,  entirely  upon  the  issues  involved 
herein,  but  being  analogous  to  the  question  whether  a  person  walking 
through  a  dark  hallway,  falling  into  an  open  space  and  being  injured, 
should  not,  under  the  circiunstances,  be  submitted  to  a  jury  as  a  ques- 
tion of  fact  to  be  decided  by  them,  and  not  as  a  question  of  law  by  the 
court  (Piper  v.  N.  Y.  C.  &  H.  R.  R.  R.,  156  N.  Y.  224,  50  N.  E.  851, 
41  L.  R.  A-.  724, 66  Am.  St.  Rep.  560;  Parsons  v.  N.  Y.  C.  &  H.  R.  R. 
R.,  113  N.  Y.  355,  21  N.  E.  145,  3  L.  R.  A.  683,  10  Am.  St.  Rep.  450. 
The  authorities  upon  this  question  seem  to  be  somewhat  conflicting, 
in  some  instances  holding  that  it  is  contributory  negligence  for  a  person 
to  walk  along  a  dark  hallway,  and,  irrespective  of  using  his  elbows,  to 
feel  his  way  in  the  darkness ;  it  was  his  duty  to  hesitate  then  and  there 
to  avoid  falling  into  an  open  pitfall  and  being  injured,  and  if  he  at- 
tempts to  proceed,  no  matter  how  cautiously  he  may  act,  and  should 
come  to  an  opening  and  fall  therein  and  receive  injuries,  that  he  is, 
under  such  circumstances,  guilty  of  contributory  negligence  as  a  matter 
of  law.  From  the  examination  of  all  the  authorities  that  I  can  find 
upon  this  subject  it  seems  that  the  Court  of  Appeals  has  finally  con- 
cluded that  the  principle  which  these  decisions  have  established  is  that 
a  person  coming  into  such  an  unfamiliar  situation,  where  a  condition 
of  darkness  renders  the  use  of  his  eyesight  ineffective  to  define  his  sur- 
roundings, is  not  justified,  in  the  absence  of  any  special  stress  of  cir- 
ciunstances, in  proceeding  further  without  first  finding  out  where  he 
is  going  and  what  may  be  the  obstructions  to  his  safe  progress.  Rohr- 
bacher  v.  Gillig,  203  N.  Y.  413,  96  N.  E.  733;  Hilsenbeck  v.  Guhring, 
131  N.  Y.  674,  30  N.  E.  580;  Weller  v.  Consol.  Gas  Co.,  198  N.  Y. 
98,  91  N.  E.  286,  139  Am.  St.  Rep.  798;  Baumler  v.  Wihn,  136  App. 
Div.  857,  122  N.  Y.  Supp.  98;  Donnelly  v.  Katz,  133  App.  Div.  905, 
117  N.  Y.  Supp.  644;  Lather  v.  Bammann,  122  App.  Div.  13,  106  N. 
Y.  Supp.  790;  Schindler  v.  Wellz  &  Zerboeck,  145  App.  Div.  532,  130 
N.  Y.  Supp.  344. 

As  a  question  of  fact  arose  from  the  evidence  whether  or  not  the 
superintendent  of  said  premises  directed  the  plaintiff  to  deliver  the 
couch  and  mattress  in  his  room,  and  that  an  employe  of  the  defendant 
with  a  lantern  led  the  plaintiff  into  and  along  said  hall,  which  was  in 
darkness,  and  after  the  delivery  of  said  couch  and  mattress  directed 
the  plaintiff  where  he  could  have  the  receipt  book  signed,  and  the  su- 
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perintendent,  as  well  as  the  employe  of  the  defendant,  denying  this 
fact,  the  case  was  thereupon  submitted  to  the  jury  upon  the  conflicting 
question  of  fact  to  be  decided  by  them  under  a  charge  of  the  law  as 
laid  down  by  the  court,  to  which  no  exception  was  taken,  and  the 
court  in  its  charge  stating  that  if  the  plaintiff,  under  all  the  circum- 
stances, acted  carefully  and  prudently  to  avoid  being  injured,  and  that 
the  defendant  failed  to  supply  the  plaintiff  with  a  light  sufficient  to 
enable  him  to  see  where  to  walk,  as  it  was  obliged  to  under  the  circum- 
stances in  compliance  with  the  Tenement  House  Act,  the  jury  awarded 
a  verdict  in  favor  of  the  plaintiff  upon  the  facts  involved  herein. 

[2]  The  defendant  now  contends  that  there  was  no  statutory  obli- 
gation upon  it  to  provide  lights  in  the  hallway  of  this  building,  and 
that  it  was  in  no  way  negligent  in  failing  to  provide  light,  for  the  law 
is  well  settled  that,  in  the  absence  of  a  statutory  requirement,  no  duty 
devolves  upon  the  landlord  or  the  owner  of  a  building  to  light  the  hall- 
ways, even  though  he  retains  control  over  the  same,  and  cites  Robin- 
son V.  Crimmins,  120  App.  Div.  250,  104  N.  Y.  Supp.  1076,  and  Bn^- 
her  V.  Buchtenkirch,  167  N.  Y.  153,  60  N.  E.  420,  and  Grimmer  v.  Ten- 
ement House  Dep't,  204  N.  Y.  370,  97  N.  E.  884,  for  the  reason  that, 
the  building  not  being  completed,  and  not  being  occupied  by  tenants, 
anyone  entering  the  building  would  be  presumed  to  have  done  so  at 
his  own  risk,  for  which  the  defendant  would  not  be  liable.  The  cases 
cited  by  the  defendant  have  been  the  law  until  the  statute  was  amended 
by  chapter  13  of  the  Laws  of  1912,  which  went  into  effect  on  March 
5,  1912,  and  which  reads  as  follows: 

"A  'tenement  house'  Is  any  house  or  bulIdlDg,  or  portion  thereof,  which  is 
either  rented,  leased,  let  or  hired  out,  to  be  occupied,  or  Is  occupied,  in  whole 
or  In  part  as  the  home  or  residence  of  three  families  or  more  UtIuj;  inde- 
pendently of  each  other,  and  doing  their  cooking  upon  the  premises,  and  in- 
dndes  apartment  houses,  flat  houses  and  all  o&er  houses  so  occupied." 

So,  therefore,  the  words  "apartment  house"  are  included  within  the 
definition  of  "tenement  house,"  and  the  accident  happened  to  the  plain- 
tiff on  September  26,  1912,  at  which  time  the  act  as  amended  was  in 
full  force  and  effect,  and  this  amendment  was  brought  about  by  reason 
of  the  Grimmer  Case,  supra.  The  plans  as  offered  in  evidence,  Exhibit 
2,  show  that  the  premises  were  to  be  occupied  by  two  or  three  families 
on  a  floor,  and  that  cooking  was  to  be  done  on  the  premises,  because 
each  apartment  contains  a  kitchen ;  so  therefore  the  premises  in  ques- 
tion came  within  the  purview  of  the  Tenement  House  Act  Section 
76  of  the  Tenement  House  Law  provides  as  follows : 

"Public  Halls.  In  every  tenement  house  a  proper  light  shall  be  kept  burn- 
ing by  the  owner  In  the  public  hallways,  near  the  stairs,  upon  the  entrance 
floor,  and  upon  the  second  floor  above  the  entrance  floor  of  said  house,  every 
night  from  sunset  to  sunrise  throughout  the  year,  and  upon  all  other  floors  of 
the  said  house  from  sunset  until  ten  o'clock  in  the  evening.  This  section 
shall  also  apply  to  cities  of  the  second  class.    •    •    •  " 

In  the  absence  of  maintaining  such  a  lijrht  the  owner  has  been  held 
to  be  guilty  of  negligence  (Bomstein  v.  Faden,  149  App.  Div.  37,  at 
page  41,  133  N.  Y.  Supp.  608;  affirmed  208  N.  Y.  605,  102  N.  E. 
1099 ;  Jones  v.  Ryan,  125  App.  Div.  282,  109  N.  Y.  Supp.  156;  Downs 
v.  Brown  Realty  Co.,  152  App.  Div.  451,  137  N.  Y,  Supp.  327;  Brown 
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V.  Wittner,  43  App.  Div.  135,  59  N.  Y.  Supp.  385.  In  the  Bornsteiii 
Case,  149  App.  Div.  at  page  41,  133  N.  Y.  Supp.  at  page  610,  Laugh- 
lin,  J.,  said : 

"We  are  of  opinion  tbat  the  Legislature  in  enacting  this  statute  contem- 
plated by  the  nse  of  the  words  'proper  light'  that  the  light  to  be  maintained 
In  the  lower  hallways  near  the  stairs  on  the  entrance  floor  should  be  sufH- 
dent  to  light  the  entire  lower  stairway,  and  to  enable  people  lawfully  using 
the  stairs,  by  exercising  proper  care,  to  see  the  steps  and  avoid  slipping, 
stumbling  or  missing  their  foothold.  Tested  by  this  rule  the  evidence  of 
negligence  on  the  part  of  the  defendants  was  sufficient  to  take  the  case  to 
the  Jury." 

But  the  want  of  light  was  not  the  proximate  cause  of  the  accident. 
The  dangers  of  the  situation  were  obvious.  The  plaintiff  failed  to 
await  the  defendant's  employ^  to  lead  him  out  with  the  lantern  that 
was  used  when  he  carried  in  the  couch  and  mattress  into  the  superin- 
tendent's room,  and  should  not  have  assumed  the  risk  of  attempting 
to  go  through  a  darkened  hallway  without  the  assistance  of  some  light 
to  enable  him  to  reach  the  superintendent's  office ;  therefore  the  plain- 
tiff, I  have  no  doubt  from  the  facts  and  circumstances  surrounding  this 
case,  assuming  the  obvious  risk  in  the  manner  which  he  did,  and  there- 
by contributing  towards  his  own  injury,  this  court  concludes,  from  the 
reasoning  as  laid  down  by  the  Court  of  Appeals  in  the  case  hereinbe- 
fore cited,  that  the  plaintiff  in  not  using  such  precaution  as  he  should 
have  used  under  the  circtunstances  was  guilty  of  contributory  negli- 
gence. 

The  motion  for  a  new  trial  must  therefore  be  granted.  Settle  order 
on  one  day's  notice. 


In  re  WISE'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    March  24,  1914.) 

1.  WiVLB  (i  434*) — Pbobate — Conclusiveness— Mattkbs  Conci.u0ed. 

A  decree  of  the  Surrogate's  Court  in  New  Jersey  admitting  decedent's 
will  to  probate,  not  being  an  adjudication  of  decedent's  last  domicile,  does 
not  prevent  the  Surrogate's  Court  in  New  York  from  making  an  inde> 
pendent  inquiry  into  the  question  of  domicile  for  the  purpose  of  the  domes- 
tic taxing  act 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent  Dig.  {{  937-945 ;  Dec.  Dig. 
i  434.»] 

a.  Taxation   (|  867*) — Tbansfeb   5Dax — Place  of  Taxation— Domicile   ob 
Besidencb  or  Pebson  Taxed. 

Unless  a  decedent's  last  domicile  was  in  the  state  of  New  York,  his  in- 
tangible personal  property  in  that  state  is  hot  subject  to  the  transfer  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  {{  1881-1684 ;  Dec. 
Dig.  i  867.»] 
3.  DoKiciug  (1 10*) — EvinENCE — Stifficienct. 

In  a  proceeding  to  determine  the  last  dodiicile  of  a  decedent  for  the  pur- 
pose of  the  transfer  tax,  evidence  held  not  to  show  beyond,  doubt  either 
the  intent  of  decedent  to  change  his  domicile  from  New  York  to  New  Jer- 
sey or  the  fact  of  his  residence  in  New  Jersey. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  {  39;  Dec.  Dig. 
i  10.*] 

•For  oUier  cues  Me  uma  topic  A  i  itoiibbb  in  Dec.  a  Am.  Digs.  1907  to  dat«.  ft  Kav'r  Indoxw 
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4.  DoiaciLB  ({  8*>^Evn>EitCE — Pbesumptions. 

A  man's  domicile  of  origin  or  domicile  of  cliolce  once  established  is  pre- 
sumptively retained  nntil  it  la  shown  affirmatively  that  it  was  either  aban- 
doned or  changed  by  him. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  H  S6,  87;  Dec. 
Dig.  I  8.»] 

5.  DoiaciLE  (t  4*) — Change  of  DomoiLX. 

In  order  to  constitute  a  change  of  domicile,  both  Intent  and  the  tact  of 
residence  must  concur. 

lEd.  Note.— For  other  cases,  see  Domicile,  Cent  Dig.  {|  5-23;  Dec.  Dig. 
14.*] 

6.  DoinciiJt  (S  9*) — Change  of  DoinciLE — Proof  of  Intent. 

Intent,  as  applied  to-  the  principle  of  domicile,  is  susceptible  of  proof, 
and  may  be  established  prima  facie  by  proof  of  declarations  of  the  person 
whose  domicile  is  in  question. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  f  88;   Dec.  Dig. 

7.  DOMIOH^E  9  10*) — CEANOB— EVIDBNOB. 

In  a  proceeding  to  determine,  for  the  purpose  of  the  transfer  tax, 
whether  a  decedent  a  few  months  prior  to  his  death  changed  his  domicile 
from  New  York  to  New  Jersey,  acts  and  conduct  of  deceased  Inconsistent 
with  animus  manendi  annulled  his  declarations  to  the  contrary  or  ren- 
dered them  merely  declarations  of  an  intent  to  be  carried  out  In  the  fu- 
ture. 

[Ed.  Note.— ^For  other  cases,  see  Domicile,  Cent  Dig.  {  39;  Dea  Dig. 
I  10.»1 

Proceeding  by  the  State  Comptroller  against  the  executors  of 
Charles  E.  Wise,  deceased,  to  assess  the  transfer  tax.  On  stipulation 
that  the  Surrogate  determine  the  domicile  of  deceased  on  evidence 
taken  before  the  appraiser.  Question  determined,  and  proceedings  or- 
dered continued. 

Fletcher,  McCutchen  &  Brown,  of  New  York  City.  (George  H. 
Fletcher  and  James  H.  Richards,  both  of  New  York  City,  of  counsel), 
for  executors. 

Thomas  E.  Rush,  of  New  York  City  (George  Thorns  and  Theodore 
du  Moulin,  both  of  New  York  City,  on  the  brief,  and  of  counsel),  for 
State  Comptroller. 

FOWLER,  S.  The  executors  of  decedent's  estate  and  the  State 
Comptroller  of  the  State  of  New  York  have  filed  a  stipulation  con- 
senting that  the  surrogate  determine  the  question  of  decedent's  domi- 
cile upon  the  evidence  taken  before  the  appraiser.  The  evidence  is 
not  so  full  on  some  points  as  I  could  wish. 

[1,  2]  The  decedent  died  in  New  Hampshire  on  the  5th  day  of  Sep- 
tember, 1911,  while  temporarily  residing  in  that  state.  His  will  was 
probated  in  the  surrogate's  court  of  Monmouth  county,  N.  T.  The  de- 
cree of  probate  is  not  an  adjudication  upon  the  question  of  decedent's 
domicile,  nor  is  there  any  proof  before  me  that  domiciliary  residence  in 
New  Jersey  must  be  proved  in  order  to  entitle  a  will  to  probate  in  that 
jurisdiction.  The  decree  of  probate  is  not  an  adjudication  of  the  last 
domicile,  nor  does  it  prevent  this  court  from  makii^  an  independent 

*For  other  eaaa*  sm  um*  topic  A  I  nitubkh  tn  Dec.  &  Am.  Dlsa.  UOT  to  data,  A  Rep'r  Indexaa 
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inquiry  into  the  question  of  decedent's  last  domicile  for  the  purpose 
of  our  domestic  taxing  act.  A  determination  of  the  last  domicile  is 
necessary  in  the  proceeding  brought  in  this  county  to  assess  the  trans- 
fer tax  upon  the  estate  of  decedent,  because  if  the  decedent  had  his 
domicile  in  New  Jersey  his  intangible  personal  property  in  this  state 
is  not  here  taxable ;  whereas,  if  it  is  held  that  he  was  domiciled  in  this 
state,  such  property  is  subject  to  a  tax.  The  value  of  decedent's  in- 
tangible personal  property  in  this  state  amounts  to  about  $105,000. 

[3]  The  decedent  came  to  New  York  between  1860  and  1870  and 
was  engaged  in  business  here  until  the  time  of  his  death.  His  domi- 
cile of  origin  is  not  apparent,  but  that  he  acquired  a  domicile  of  choice 
in  New  York  is  established.  For  many  years  he  exercised  his  right 
of  franchise  as  an  elector  in  this  state.  He  never  voted  in  any  other 
state.  For  about  four  years  prior  to  his  death  he  and  his  wife  occu- 
pied an  apartment  in  a  hotel  in  this  city.  The  furniture  in  the  apart- 
ment belonged  to  his  wife,  and  it  was  not  removed  by  decedent's  wife 
from  the  apartment  until  after  her  husband's  death.  The  testimony 
taken  before  the  appraiser  does  not  show  whether  Mr.  Wise  had  an 
annual  lease  of  the  apartment  or  whether  he  rented  it  from  month  to 
month.  But  in  any  event  he  was  possessed  of  this  home  at  the  time 
of  his  death,  and  his  clothes  and  wearing  apparel  were  there  when  he 
died. 

About  the  1st  of  May,  1911,  decedent  had  gone  to  Long  Branch, 
N.  J.,  and  while  there  he  occupied  a  room  in  a  house  owned  by  his 
son,  a  practicing  physician  residing  in  Long  Branch.  Decedent  then 
purchased  some  real  estate  there*  and  entered  into  a  contract  for  the 
erection  of  a  house.  He  told  his  son  in  effect  that  he  intended  to  make 
Long  Branch  his  residence.  At  the  time  of  his  death  the  house  which 
was  being  erected  for  him  at  Long  Branch  was  not  completed,  and  it 
was  never  occupied  by  him.  Upon  these  facts  it  is  contended  by  the 
executors  that  the  decedent's  last  domicile  in .  New  Jersey  is  estab- 
lished.   This  is  the  question. 

[4-1]  A  man's  domicile  of  origin  or  a  domicile  of  choice  once  estab- 
lished IS  presumptively  retained  until  it  is  ^own  afGrmatively  that  it 
was  either  abandoned  or  changed  by  him.  In  order  to  constitute  such 
change  both  animus,  or  intent,  and  factum,  residence,  must  concur. 
This  is  so  well  established  by  decisions  of  authority  and  is  so  primary 
and  familiar  in  the  solution  of  questions. of  conflicting  claims  or  as- 
.  sertions  of  the  principle  of  domicile  that  no  citations  of  authority  are 
essential.  A  domicile  of  choice  is  frequently  established  by  proof  of 
a  permanent  "home,"  which  is  not  a  term  of  art,  but  a  very  important 
matter  of  fact  which  enters  greatly  into  the  solution  of  the  principle 
of  domicile.  Whicker  v.  Hume,  1858,  28  L.  J.  Ch.  396,  400,  per  Lord 
Cranworth;  Dicey,  Domicile,  93.  That  Mr.  Wise  had  a  permanent 
home  in  New  York  in  the  unfurnished  apartment  hotel  at  tlie  time  of 
his  death  is  established.  There  his  wife  was  with  him  and  she  re- 
mained during  his  absence,  and  until  after  his  death.  To  be  sure,  Mr. 
Wise  went  to  Long  Branch,  N.  J.,  on  May  I;  1911,  apparently  alone, 
and  while  there  he  stopped  with  his  son,  who  resided  there.  During 
this  sojourn  Mr.  Wise  bought  land,  contracted  for  a  house,,  and  made 
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his  declaration  as  given  in  evidence  to  the  effect  that  "he  had  come 
down  there  with  the  intention  of  establishing  his  power  to  vote  there." 
While  not  high  evidence  of  animus,  this  is  not  contradicted.  Animus 
may  be  established  prima  facie  by  proof  of  declarations  of  the  de 
cujus.  Intention,  although  a  mental  operation,  was  always  deemed 
susceptible  of  proof  by  the  Roman  lawyers,  a  position  now  reluctantly 
acquiesced  in  by  the  common  law.    Phipson  on  Evidence,  133. 

There  is  unfortunately  no  proof  that  Mr.  Wise  abandoned  his  New 
York  home  or  residence  for  good  and  all.  It  was,  until  his  death,  in  a 
condition  for  him  to  return  there,  so  no  abandonment  is  established. 
Unless  this  is  established,  the  element  of  a  New  Jersey  domicile,  called 
factum,  is  not  made  out  sufficiently  in  law  for  the  purposes  of  this  pro- 
ceeding. 

Now  as  to  the  proof  of  animus  or  intention  on  the  part  of  Mr. 
Wise :  Did  his  intention  relate  to  his  future,  or  to  his  present  action  ? 
Was  his  intent  to  take  up  his  residence  in  New  Jersey  when  his  new 
residence  was  completed  and  he  had  given  up  his  apartment  in  New 
York  and  removed  his  apparel  and  furniture,  or  was  it  to  take  up  his 
residence  there,  at  the  moment  of  making  the  declaration?  This  is 
the  doubt.    An  animus  which  is  in  doubt  is  not  controlling  in  law. 

[7]  Animus,  whether  it  relates  to  the  great  doctrine  of  possession 
or  to  the  principle  of  domicile,  is  a  very  subtle  thing  and  a  matter  of 
such  great  refinement  that  it  occasions  juridical  perplexity  oftentimes. 
In  connection  with  domicile  the  juridical  element  is  animus  manendi. 
Dicey,  Conf.  Law,  85.  Consequently,  any  conduct  or  act  of  the  sub- 
ject which  is  inconsistent  with  animus  manendi  will  annul  his  declara- 
tion or  will  give  it  a  f uturitive  significance,  which  is  inconsequential  in 
law,  because  an  intent  to  do  a  thing  at  a  future  time  may  always  be 
recalled.  Animus,  therefore,  is  said  by  lawyers  to  differ  in  degree. 
There  is  animus  of  the  highest  degree,  and  animus  of  lower  degrees. 
When  an  intent  is  for  a  moment  relaxed  or  in  doubt,  it  is  of  the  lowest 
degree. 

When,  as  here,  neither  animus  nor  factum  is  made  out  beyond  doubt, 
a  change  of  an  established  domicile  of  choice  is  not  proved  and  the  last 
established  domicile  of  choice  prevails  in  law.  For  the  reasons  stated 
I  find  that  the  last  domicile  of  decedent  was  in  New  York.  The  pro- 
ceeding for  tlie  appraisal  of  the  estate  will  be  continued  before  the  ap- 
praiser in  accordance  with  this  finding.    Settle  decree  on  notice. 
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(S8  Misc.  Bep.  675) 

In  re  ENGEIi.    (two  cases). 

(Surrogate's  Court,  Kings  County.    January,  lfll4.) 

1.  BZZCUTOBB  AND  AOUINIBTBATOKS  (|  35*)— BxUOyAL — ObOUNDS — DeIENSK. 

Wbere  an  executrix  has  been  guilty  of  misconduct  authorizing  revoca- 
tion of  her  letters  under  Code  Civ.  Proc.  i  2685,  subd.  2,  the  fact  that  her 
continuance  in  office  can  do  no  harm  will  not  prevent  revocatlMii  of  her 
letters. 

[Bd.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  !S  227-262 ;   Dec.  Dig.  |  36.*] 

2.  ExECtnOBS  AKD  AOKIiaSTBATOBS  (|  85*) — Reitoval — Gboukdb — DsrENSE. 

The  fact  that  at  the  institution  of  a  proceeding  to  revoke  letters  testa- 
mentary there  is  before  the  court  the  account  of  the  executors  sought  to  be 
removed,  that  they  are  amply  responsible  for  the  return  of  the  money  mis- 
appropriated, and  that  there  is  no  necessity  for  their  removal  to  protect 
the  estate,  will  not  preclude  their  removal  as  unfit  for  the  due  execution 
of  their  office,  where  they  have  been  guilty  of  misconduct  anUtorising  re- 
moval under  Code  Civ.  Proc.  i  2685,  subd.  2. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  li  227-262 ;   Dec.  Dig.  |  35.*] 

8.  Tbusts  (I  166*) — Tbtjstm — Qualifications — Removal. 

Willie  the  fact  that  an  executrix  is  abundantly  able  to  respond  for  any 
default,  and  that  such  default  may  be  liquidated  on  an  accounting,  will 
not  preclude  revocation  of  her  letters  testamentary  for  misconduct  pur- 
suant to  Code  Civ.  Proc.  i  2685,  subd.  i,  such  circumstances  may  author- 
ize permitting  her  to  remain  as  trustee  under  the  wlU. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  M  217,  218 ;  Dec.  Dig. 
f  166.*] 

Application  was  made  by  Henry  Doscher  and  others  to  revoke  the 
letters  testamentary  of  Gesine  Engel,  as  executrix  of  Claus  Doscher. 
deceased,  and  for  her  removal  as  trustee  under  his  will.  Gesine  Engel 
and  another  thereafter  applied  to  revoke  the  letters  testamentary  of 
said  applicants  as  executors  under  the  same  will.  Decreed  according 
to  opinion. 

See,  also,  155  App.  Div.  921,  140  N.  Y.  Supp.  1117. 

Henry  F.  Cochrane,  of  Brooklyn,  for  petitioners  on  the  first-named 
application  and  for  the  respondents  on  the  last-named  application. 

Rambaut  &  Wilson,  of  New  York  City  (Edward  H.  Wilson,  of  New 
York  City,  of  counsel),  for  respondent  on  the  first-named  application 
and  for  the  petitioners  on  the  last-named  application. 

KETCHAM,  S.  Four  of  the  six  children  of  the  decedent  are  execu- 
tors of  his  will  and  trustees  thereunder.  Three  of  them,  brothers,  have 
brought  a  proceeding  against  the  fourth,  a  sister,  to  have  her  letters 
revoked  and  to  have  her  removed  as  trustee.  The  accused  and  another 
sister  holding  no  office  under  the  will  thereafter  bring  a  proceeding 
against  the  executors  for  the  revocation  of  their  letters.  In  the  first- 
named  proceeding  the  court,  after  trial,  denied  the  application  for  rev- 
ocation and  removal  upon  the  ground,  stated  in  the  findings,  that  a 
proceeding  was  pending  in  which  all  the  executors,  including  the  sis- 
ter, were  about  to  render  their  account  for  judicial  settlement,  that 
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the  estate  was  in  no  peril  by  reason  of  any  act  of  the  accused  execu- 
trix, and  that  the  said  accounting  proceeding  was  adequate  to  protect 
the  rights  and  equities  of  any  of  the  parties  interested. 

Upon  appeal,  the  decree  denying  the  application  for  revocation  and 
removal  was  reversed,  upon  a  declaration  of  the  law  which  is  the  guide 
for  both  matters  now  imder  advisement.  Matter  of  Engel,  155  App. 
Div.  467,  140  N.  Y.  Supp.  286. 

[1]  There  was  a  time  when  it  was  supposed  that  although  an  ac- 
cused executor  had  been  guilty  of  acts  of  the  kind  defined  in  subdivi- 
sion 2  of  section  2685  of  the  Code  of  Civil  Procedure,  revocation  of 
letters  need  not  follow  if,  despite  such  acts,  the  estate  or  fund  could 
not  suffer  damage  or  loss  from  the  continuance  in  office  of  the  accused. 
In  this  belief  there  was  an  evident  failure  to  perceive  that  in  the  in- 
quiry as  to  whether  an  accused  person  was  fit  for  the  due  execution  of 
his  office,  the  court  had  no  right  to  r^ard  the  condition  of  the  estate 
and  the  relations  thereto  of  the  accused.  The  objection  available  un- 
der the  subdivision  cited  is  not  that  the  executor  complained  of  has 
committed  one  or  more  of  the  acts  therein  reprobated.  The  only  ob- 
jection which  it  permits  is  that,  by  reason  of  having  done  the  things 
therein  described,  the  person  is  unfit  for  the  due  execution  of  his  of- 
fice. The  misfortune  of  the  notion,  now  corrected  in  Matter  of  Engel 
supra,  lay  in  the  delusion  that,  in  determining  whether  a  man  was  fit 
to  do  a  given  thing,  the  court  might  look  at  the  nature  and  situation 
of  the  thing  to  be  done,  and  that  fitness  for  a  given  work  might  de- 
pend as  much  upon  the  kind  of  work  it  was  as  upon  the  kind  of  work- 
man associated  with  it.  These  impressions  are  now  known  to  have 
been  heresies.  In  proceedings  like  these,  it  is  error  to  look  tx^ond  the 
conduct  of  the  respondent,  and  to  mix  up  the  question  of  his  fitness 
for  executorial  duties  by  any  consideration  of  what  these  duties  may 
be.  If  an  executor  has  made  a  fault  within  the  classification  contained 
in  subdivision  2  of  section  2685  of  the  Code  of  Civil  Procedure,  the 
fact  that  his  continuance  in  office  can  do  no  harm  is  foreign  and  im- 
material to  the  question  of  his  fitness  for  the  due  execution  of  bis  re- 
maining obligations. 

In  the  prevailing  opinion  in  Matter  of  Engel,  supra,  it  is  said  of  Iht 
statute  on  this  subject: 

"It  is  plain  and  unambiguous ;  it  Imposes  the  duty  of  revoking  the  let- 
ters when  the  surrogate  Is  convinced  of  the  truth  of  the  allegationB  of  the 
petition,  except  in  the  cases  arising  under  the  third,  fourth,  and  fifth  snb- 
dlTlslons  of  section  2685  of  the  Code  of  Civil  Procedure." 

That  the  surrogate,  in  becoming  convinced  as  to  the  truth  of  the  al- 
legations of  the  petition,  must  exclude  evidence  of  the  condition  of  the 
estate,  the  stage  of  its  administration,  the  inability  of  the  respondent 
to  do  it  harm,  and  every  other  element  tending  to  show  that  it  is  the 
kind  of  an  estate  which  such  a  person  as  the  accused  is  fit  to  have  in 
charge,  not  only  appears  generally,  but  is  clearly  defined  in  the  opinion 
from  which  the  last  quotation  is  taken.  There  the  court,  speaking  of 
findings  which  set  forth  the  pendency  of  the  proceeding  in  which  the 
respondent  was  about  to  account,  the  lack  of  danger  to  the  estate  from 
her  acts  and  the  adequacy  of  the  accounting  proceeding  to  preserve  aU 
the  rights  of  the  parties  concerned,  says: 
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"Indeed,  the  ao-called  flndlngs  of  fact  made  by  the  learned  snrrogate  hare 
piactlcally  no  beaijng  upon  the  iBSues  tendered  by  the  petition." 

By  the  rule  thus  affirmed  the  executrix  respondent  in  the  first  pro- 
ceeding must  forfeit  her  letters  testamentary. 

[2]  By  the  same  standard  her  associates,  the  three  executors  of 
whom  she  complains,  must  be  judged,  and  their  letters  must  be  revoked. 
They  have  wasted  the  moneys  of  the  estate  in  their  hands,  and  have 
improperly  applied  the  same  by  taking  them  to  their  own  use.  Under 
their  personal  retainer  counsel  of  their  own  selection  rendered  service 
to  them.  This  service  pertains  solely  to  the  duties  which  the  executors 
bore  to  the  estate,  but  none  the  less  it  was  rendered  to  the  executors 
personally.  It  created  only  a  personal  obligation  on  their  part  Its 
payment  could  not  be  lawfully  made  to  the  counsel  from  the  funds  of 
the  estate.  The  three  executors  paid  for  this  service  the  sum  of  $30,- 
000  from  moneys  which  were  of  the  estate,  and  which  were  in  their 
hands  solely  as  executors.  This  was  an  improper  application  within  the 
terms  of  the  statute.  Their  act  has  not  imperiled  the  estate.  There 
is  now  before  the  court,  soon  to  be  adjusted,  the  account  of  these  ex- 
ecutors, and  they  are  amply  responsible  for  the  return  of  any  part  of 
the  item  in  question  which  may  be  disallowed.  There  is  no  necessity 
for  their  removal,  so  far  as  the  safety  of  the  estate  need  be  regarded. 
But  none  of  these  things  can  move  the  court.  It  is  the  law  that  they 
"have  practically  no  bearing  upon  the  issues  tendered  by  the  petition." 

Counsel  for  the  executors,  in  his  brief,  states  with  perfect  accuracy 
that  his  clients  would,  in  the  absence  of  misconduct,  be  entitled  among 
them  to  $90,000  commissions  from  this  estale,  and  argues  therefrom 
as  follows: 

"Thus  for  this  misconduct  [the  payment  of  the  |S0,000]  they  are  to  be  re- 
moved when  the  estate  had  more  In  Us  treasury  by  three  ^  times  to  which 
tbese  respondents  were  entitled  than  the  amount  of  the  payment  which,  if 
Improper^  made,  could  be  the  basis  of  surcharging  them." 

This  suggestion  is  forbidden  by  the  ruling  which  the  executors  have 
obtained  against  their  sister  through  a  denial  of  the  like  argument 
when  made  in  her  behalf.  They  are  unfit  for  the  due  execution  of  the 
duties  of  their  office,  since  their  fitness  or  unfitness  in  no  wise  depends 
upon  whether  or  not  their  continuance  in  office  endangers  the  estate  in 
their  charge. 

[3]  But  the  law  which  thus  deals  with  them  and  their  sister  looks 
with  benignity  upon  their  right  to  remain  as  trustees  under  the  will 
of  which  they  can  no  longer  remain  executors.  The  same  circum- 
stances which  have  nothing  to  do  with  her  fitness  for  the  executorship 
are  of  controlling  force  to  demonstrate  her  fitness  for  the  trust. 

With  respect  to  the  removal  of  trustees  upon  proof  of  misconduct,  it 
is  said  by  the  court  above,  in  Matter  of  Engel,  supra : 

"In  such  a  case  the  usual  practice  would  prevail,  no  doubt,  and  the  Surro- 
gate's Court  would  be  Justified  In  exercising  a  sound  Judicial  discretion  in 
determining  whether  there  should  be  a  remoTal  of  a  testamentary  trustee" 

— ^and  it  19  well  settled,  and  was  recognized  in  the  opinion  of  the  court 
above,  that  in  cases  of  trustees  the  usual  practice  ordains  that,  even 


Digitized  by 


Google 


796  146  NEW  TORK  SUPPLEMENT  (Suf.  Ct. 

where  violation  of  duty  or  breach  of  trust  appears,  removal  may  be 
denied  if  the  fund  is  in  no  danger  of  being  lost. 

The  finding  will  be  that  the  executrix  is  as  good  a  trustee  of  the 
funds  bequeathed  to  her  and  her  associates  in  the  trust  as  if  she  had 
not  been  subjected  to  the  criticisms  for  which  she  loses  her  office  as 
executrix.  She  is  not  unfit  for  the  due  execution  of  her  trust,  and 
her  fitness  for  continuance  therein  will  be  based  upon  the  further  find- 
ing that  she  is  abundantly  able  to  respond  for  any  default,  and  such 
default  may  be  liquidated  upon  her  pending  account. 

There  has  been  no  attempt  in  the  foregoing  discussion  to  enumerate 
the  acts  which  seem  to  constitute  misconduct.  In  their  proposed  deci- 
sion, the  parties  may  set  forth  such  matter  of  accusation,  not  specific- 
ally considered  in  this  opinion,  as  may  seem  to  them  to  be  justified. 
They  may  also  present  decrees  in  accordance  with  this  memorandum. 

Decreed  accordingly. 

(83  Misc.  Rep.  65S) 

In  re  OATLETS  ESTATE. 

(Surrogate's  Court,  Oneida  County.    January,  1914.) 

1.  Descent  and  Distbibdtion  (i  34*) — Descendants. 

Under  Decedent  Estate  Law  (Consol.  Laws,  c.  18)  i  98,  subd.  12,  pro- 
viding that  no  representation  shall  be  admitted  among  collaterals  after 
brothers'  and  sisters'  descendants,  the  descendants  do  not  inclnde  chil- 
dren of  deceased  first  cousins,  as  the  brothers  and  sisters  referred  to  are 
those  of  the  Intestate. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig. 
H  97-101 ;  Dec.  Dig.  1 34.»] 

2.  Descent  and  Distkibution  (i  40*) — Next  of  Kin. 

Under  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  |  98,  subd.  5,  pro- 
viding that  if  there  be  no  widow  and  no  children,  and  no  representatives 
of  a  child,  the  whole  surplus  shall  be  distributed  to  the  next  of  kin  in 
equal  degree  to  the  deceased,  and  subdivision  10,  providing  that  where 
the  descendants  or  next  of  kin  of  the  deceased  entitled  to  share  in  hia  es- 
tate are  all  in  equal  degree  to  the  deceased,  their  share  shall  be  equal, 
where  the  next  of  kin  of  a  decedent  were  his  first  cousIds,  and  there  were 
also  his  second  cousins,  the  first  cousins  were  entitled  in  equal  amounts  to 
the  exclusion  of  the  second  cousins. 

[Ed.  Note. — ^For  other  cases,  see  Descent  and  Distribution,  Cent.  Dig.  fi 
114,  115,  118-120;   Dec.  Dig.  i  40.*] 

Proceeding  on  the  judicial  settlement  of  the  accounts  of  George  W. 
Oatley,  administrator  of  the  estate  of  George  Washington  Oatley,  de- 
ceased. 

Dunmore  &  Ferris,  of  Utica,  for  administrator. 

Burns  &  Burns,  of  Rochester,  for  objectors  Baker  and  Wilbur. 

Josiah  Perry,  for  objectors  Logan  and  Oatley. 

Charles  G.  Irish,  for  objector  Robertson. 

SEXTON,  S.  On  September  22,  1913,  George  W.  Oatley,  as  ad- 
ministrator of  the  estate  of  George  Washington  Oatley,  deceased,  filed 
his  petition  and  account,  and  duly  cited  all  interested  parties  to  appear. 

The  administrator,  under  schedule  F  of  his  account,  gave  the  names 

■  ^— ^—  —  -  • ' 
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of  those  to  whom  he  proposed  to  distribute  the  estate,  which  list  of 
names  included  first  and  alleged  second  cousins  of  deceased.  Hiram 
Baker,  Katharine  B.  Wilbur,  and  Charles  P.  Baker,  first  cousins  of 
deceased,  duly  objected  in  writing  to  any  of  the  estate  being  distribut- 
ed to  second  cousins ;  the}^  claiming  that  first  cousins  only  were  entitled 
to  share  in  the  distribution.  Henrietta  £.  Logan,  and  Harietta  S. 
Oatley,  alleged  second  cousins  of  the  deceased,  objected  in  writing  to 
any  distribution  of  the  surplus  which  would  exclude  them.  Objections 
were  also  filed  by  Elma  £.  Robertson,  alleged  second  cousin  of  deceas- 
ed, in  which  she  asked — 

"that  the  entire  personal  estate  be  distributed  to  first  cousins  and  to  second 
cousins  who  are  the  children  and  descendants  of  deceased  first  cousins,  of 
whom  the  objector  is  one." 

The  relation  of  all  the  parties  cited  claiming  to  be  first  and  second 
cousins  was  conceded;  hence  only  a  question  of  law  is  presented. 

Said  Elma  £.  Robertson  claims  to  be  a  second  cousin  because  she 
is  the  descendant  of  a  deceased  first  cousin  of  the  intestate.  If  all 
of  the  persons  classified  in  the  accounting  as  second  cousins  are  in 
fact  descendants  of  first  cousins,  then  there  are  no  second  cousins  of 
the  intestate  involved  in  this  accounting,  for  the  reason  that  a  child  of 
a  deceased  first  cousin  of  the  intestate  is  not  his  or  her  second  cousin, 
though  the  error  of  so  designating  the  children  of  first  cousins  is 
very  common.  A  first  cousin  of  the  intestate  must  descend  from  his  or 
her  grandparent ;  a  second  cousin  of  the  intestate  must  descend  from 
his  or  her  great  grandparent. 

i  1  ]  Subdivision  12  of  section  98  of  the  Decedent  Estate  Law  reads 

as  follows: 

"No  representation  shall  be  admitted  among  collaterals  after  brothers  and 
sisters  descendants." 

It  is  urged  by  the  contestants  that  the  word  "descendants"  is  broad 
enough  in  its  meaning  to  permit  them  to  share  in  the  distribution. 
Those  urging  their  claims  under  this  subdivision  I  fear  have  miscon- 
ceived its  meaning  and  scope.  There  being  no  descendants  of  brothers 
or  sisters  involved  in  this  accounting,  subdivision  12  has  no  application 
here.  It  has  long  been  settled  that  the  brothers  and  sisters  referred 
to  in  this  subdivision  are  those  of  the  intestate.  Adee  v.  Campbell,  79 
N.  Y.  52. 

[2]  Subdivision  5  of  section  98  of  the  Decedent  Estate  Law  is  in 
part  as  follows : 

"If  there  be  no  widow,  and  no  dilldren,  and  no  representatives  of  a  child, 
tbe  whole  surplus  shall  be  distributed  to  the  next  of  kin,  in  equal  degree  to 
the  deceased,  and  their  legal  representatives." 

In  the  case  at  bar,  deceased  left  no  widow,  descendant,  brother  or 
sister,  or  descendants  of  a  brother  or  sister,  and  no  uncle  or  aunt,  his 
next  of  kin  being  11  first  cousins.  Said  subdivision  5  directs  distribu- 
tion "to  the  next  of  kin  in  equal  degree  to  the  deceased."  If  the  24 
persons  cited  on  this  accounting  as  second  cousins  are  in  fact  second 
cousins,  they  are  not  entitled  to  any  portion  of  this  estate,  for  the  rea- 
son that  first  and  second  cousins  are  not  "next  of  kin  in  equal  degree 
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to  the  deceased";  second  cousins  being  one  degree  further  removed 
from  the  deceased  than  first  cousins. 

Subdivision  5  as  it  now  stands  was  construed  by  the  Court  of  Ap- 
peals in  Matter  of  Davenport,  172  N.  Y.  454,  65  N.  E.  275,  and  under 
that  decision  "legal  representatives"  of  deceased  first  cousins  are  not 
involved  in  this  decision.    In  that  case  the  court  said : 

"The  surrlTlng  nephew  and  niece,  the  two  uncles,  and  the  two  aunts  are 
all  of  the  same  d^ree  of  kinship,  to  wit,  the  third,  and  under  these  drcnm- 
stances  it  is  annecessary  to  Invoke  the  role  of  representatl<m." 

Subdivision  10  of  section  98  of  the  Decedent  Estate  Law  provides : 

"Where  the  descendants,  or  next  of  kin  of  deceased,  entitled  to  share  in  bis 
estate,  are  all  In  equal  degree  to  the  deceased,  their  shares  shall  be  equaL" 

It  therefore  follows  that  the  first  cousins  and  alleged  second  cousins, 
being  of  unequal  degree  of  kinship  to  the  deceased,  cannot  both  share 
in  decedent's  estate;  and  subdivision  5  says: 

"The  whole  surplus  shall  be  distributed  to  the  next  of  Un." 

I  hold  and  decide  that  the  first  cousins  take  the  whole  surpltis  of 
the  estate  in  equal  amounts.  All  objections  to  a  distribution  of  the 
surplus  as  above  indicated  are  overruled. 

Decreed  accordingly. 


(88  Misc.  Bep.  673) 

In  re  CHAPPELL'S  ESTATE. 

(Surrogate's  Court,  EUngs  County.    January,  1814.) 

JuDoianr  (|  717*) — Concxusivknkss — Transfeb  Tax. 

As  soon  as  it  Is  found  in  a  transfer  tax  proceeding  that  the  interest  of 
remaindermoi  in  an  estate  is  contingent,  there  no  longer  remains  any 
question  between  them  and  the  state  to  which  the  then  existing  value  of 
the  residuary  estate  is  material ;  and  hence  a  finding  therein  as  to  sudi 
value  is  not  conclusive  upon  the  remaindermen. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  1 1248;  Dec.  Dig. 
i  717.*] 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  James  Chappell, 
deceased.  Motion  by  the  Comptroller  of  the  State  to  fix  a  transfer 
tax  on  the  transfer  of  contingent  remainders,  which  have  vested  in 
possession  on  the  death  of  the  intermediate  tenant  Decreed  according 
to  opinion. 

Thomas  E.  Rush,  of  New  York  City  (Joseph  F.  McCloy,  of  New 
York  City,  of  counsel),  for  State  Comptroller. 
Edward  G.  Nelson,  of  Brooklyn,  for  administratrix  McGraw. 
John  E.  O'Brien,  of  New  York  City,  for  administratrix  ChappelL 

KETCHAM,  S.  The  comptroller  moves  that  a  transfer  tax  be  fixed 
upon  the  transfer  of  contingent  remainder  interests  which  have  vested 
in  possession  upon  the  death  of  the  intermediate  tenant,  and  that  the 
date  of  the  accrual  of  such  tax  be  declared. 

'For  other  cases  see  same  topic  *  (  numbbb  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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The  life  tenant  died  on  June  12,  1912.  In  the  order  made  in  1900, 
by  which  the  tax  was  adjusted  upon  the  transfer  of  the  life  estate,  the 
value  of  the  estate  involved  was  stated  at  $13,445.43.  It  is  conceded 
that  this  "value  was  erroneous,  and  .that  the  true  value  was  $11,445.43. 
But  the  comptroller  insists  that  he  is  entitled  to  avail  himself  of  this 
wrong  determination  as  against  the  remaindermen  as  an  adjudication, 
and  ttiat  the  tax  now  to  be  fixed  must  therefore  be  calculated  upon 
a  confessedly  fictitious  amount.  There  was  no  finding  reached  in  the 
original  tax  proceeding  which  was  conclusive  upon  the  remaindermen. 
As  soon  as  it  was  found  that  their  interest  was  contingent,  there  re- 
mained no  question  between  them  and  the  state  to  which  the  then  exist- 
ing value  of  the  residuary  estate  was  essential.  All  that  ever  arose  in 
that  proceeding  which  then  concerned  the  remaindermen  was  the  issue 
as  to  whether  their  interests  were  vested  or  contingent,  and  an  ad- 
judication not  material  to  that  issue  could  not  bind  them. 

The  present  value  of  the  transfer  in  remainder  is  $11,330.28,  and 
the  date  of  tbe  accrual  of  the  tax  is  declared  for  practical  convenience 
to  be  the  2d  day  of  June,  1912. 

Decreed  accordingly. 


PEOPLE  T.  ANTONIELLO. 
(Einga  County  Court    March  24,  1914.) 

HOVICIDX  (I  128*) — iNDIcmotNT — SumCIENOT — ^AliKOATION  OF  INTENT  TO  EF- 
FECT Death. 

An  Indictment,  accaaing  the  defendant  of  the  crime  of  murder  in  the 
first  degree  committed  as  foUowa,  "the  defendant,  unlawfully,  feloniously 
and  of  his  malice  aforethought  struck  deceased  with  a  dirk,  thereby  In- 
flictiug  injuries  of  which  he  died,"  does  not  state  facts  aufflcient  to  charge 
the  defendant  with  the  crime  of  murder  In  the  first  degree  aa  defined  by 
Penal  Law  (Consol.  Lawa,  a  40)  S  1044,  since  it  falls  to  allege  that  the  In- 
Jury  waa  inflicted  with  intent  to  cause  death,  and  that  intent  cannot  be 
inferred  from  the  fact  that  death  ensued, 

[Ed.  Note. — For  other  cases,  see  Homicide,  Cent  Dig.  {{  19S,  106 ;  Dea 
Dig.  1 128.»] 

Rocoo  Antoniello  was  indicted  for  murder  in  the  first  degree.  De- 
murrer to  the  indictment  sustained. 

James  C.  Cropsey,  Dist.  Atty.,  of  Brooklyn,  for  the  People. 
John  L.  Danzilo,  of  Brooklyn,,  for  defendant. 

BAKER,  J.  The  defendant  has  demurred  on  the  ground  that  the 
indictment  does  not  conform  to  the  requirements  of  sections  275  and 
276  of  the  Code  of  Criminal  Procedure,  and  upon  the  further  ground 
that  the  facts  stated  do  not  constitute  a  crime.  The  indictment  is  as 
follows : 

"County  Court  of  the  County  of  Kings.  The  People  of  the  State  of  New 
York,  plaintiffs,  against  Bocco  Antoniello,  defendant  The  grand  Jury  of  the 
county  of  Kings,  by  this  indictment,  accuse  the  defendant  of  the  crime  of  mur- 
der in  the  first  degree,  committed  as  follows :  The  defendant  on  December  19, 
1913,  in  the  county  of  Kings,  willfully,  feloniously  and  of  malice  aforethought, 

■For  other  easM  see  same  topio  A  1  nvmbbr  m  Dec.  *  Am.  Dig*.  1907  to  date,  ft  Rep'r  Indexes 
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Struck  Alesaandro  Lazarano  with  a  dirk,  thereby  InflictlnK  Injuries  of  wUch 
lie  died  on  Decemlier  19, 1913.  James  C.  Cropaey,  District  Attorney." 

Supplementing  the  demurrer,  counsel  for  defendant  upon  the  argu- 
ment presents  specifications  alleging  several  defects  in  the  indictment 
The  objection  which  impresses  me  as  being  best  taken  is  that  the  in- 
dictment fails  to  allege  that  the  mortal  wound  was  inflicted  with  an 
intent  to  kill.  The  indictment  must  state  facts  which  constitute  the 
crime  of  murder  in  the  first  degree  as  defined  by  at  least  one  of  the 
subdivisions  of  section  1044  of  the  Penal  Law.  Clearly  this  indict- 
ment does  not  state  the  acts  constituting  the  crime  of  murder  in  the 
first  degree,  as  defined  by  subdivisions  2,  3,  or  4  of  that  section.  Sub- 
division 1  of  that  section  defines  murder  in  the  first  degree : 

"The  killing  of  a  human  being,  unless  it  is  excusable  or  Justifiable,  is  mur- 
der in  the  first  degree,  when  committed :  (1)  From  a  deliberate  and  premedi- 
tated design  to  effect  the  death.    *    *    *  " 

The  indictment  charged  that  the  defendant  "willfully,  feloniously 
and  of  malice  aforethought  struck  Alessandro  Lazarano  with  a  dirk" ; 
but  it  is  barren  of  any  all^:ation  of  a  design  to  effect  the  death  of 
Alessandro  Lazarano  or  of  any  human  being.  The  concluding  phrase, 
"thereby  inflicting  injuries  of  which  he  died,"  cannot  by  any  fair  in- 
ference mean  that  the  death  of  the  victim  was  premeditated  by  the 
defendant.  If  the  indictment  had  disclosed  that  the  injury  had  been 
inflicted  at  a  part  of  the  person  well  known  to  be  vital,  under  the  rule 
that  a  person  intends  the  natural  and  necessary  consequence  of  an  act 
done  by  him,  a  willful  intention  to  kill  might  be  inferred ;  but  it  is  as 
consistent  to  guess  that  an  artery  in  the  victim's  hand  had  been  severed 
as  to  say  the  mortal  injury  was  at  a  more  vital  point.  Any  pleading 
which  requires  an  inference  to  sustain  it  is  poor;  especially  is  this 
true  in  a  criminal  action.  But  the  facts  stated  in  this  indictment  con- 
tain no  statement  from  which  even  an  inference  of  a  murderous  intent 
can  be  gathered.  One  of  the  principal  facts  of  a  common-law  murder 
which  is  attempted  to  be  charged  here  is  a  willful,  premeditated  inten- 
tion to  kill. 

"It  is  not  sufficient  to  allege  the  facts  from  which  •  •  •  the  principal 
facts  may  be  drawn,  without  charging  the  principal  fact.  The  settled  rule  of 
criminal  pleadings  requires  that  all  the  elements  which  enter  into  the  defini- 
tion of  an  offense  must  be  stated  in  the  Indictment."  People  y.  Kane,  161  N. 
Y.  380,  55  N.  B.  946. 

I  am  compelled  to  the  conclusion  that  this  indictment  does  not  state 
the  principal  facts  which  constitute  the  crime  of  murder  in  the  first 
degree. 

The  demurrer  sustained. 
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a61  App.  DlT.  429) 

UNITED  STATES  FIDELIOnr  &  GUABAJJTY  CO.  T.  CARNEGIC  TRUST 

CO.  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    March- 8,  191i.) 

1.  SUBBOOATION  ({  SS*) SlTBETT — PBKFXBBNCK. 

Code  CIt.  Proc.  {  746,  authorizes  the  State  Comptroller  to  designate  a 
depositary  of  court  funds  in  the  county  In  which  the  fund  belongs.  Bank- 
ing Laws  (Consol.  Laws,  c.  2)  |  189,  and  section  190  as  amended  by  Laws 
1909,  c.  240,  provide  that  all  moneys  brought  into  court  may  be  deposited 
with  such  depositary;  that,  if  dissolved,  debts  due  from  the  depositary 
shall  have  the  preference;  and  that  before  receiving  any  such  deposits 
It  shall  give  a  surety  bond.  A  trust  company  designated  by  the  Comp- 
troller went  into  liquidation,  and,  on  demand,  the  surety  company  paid 
the  amount  of  its  liability  to  the  Comptroller  and  received  an  assignment 
of  the  state's  rights ;  there  being  then  in  the  hands  of  the  sui>erlntendent 
of  Banks  as  receiver  undistributed  assets  of  the  depositary  more  than 
sufficient  to  pay  the  surety's  claim.  Held,  that  the  surety  was  entttled  to 
a  preference  In  the  distribution  of  the  depositary's  assets. 

[Ed.  Note. — ^For  other  cases,  see  Subrogation,  Cent  Dig.  H  96-98 ;  Dec. 
Dig.  1 .33.»] 

2.  SUBBOOATION   (I  33*) — lilQUIOATIOR — GI.AIHB — ^InTKBEST. 

In  such  case,  the  surety  was  not  entitled  to  a  preference  as  to  the  ac- 
crued interest  on  such  sum,  as  to  which  it  was  only  entitled  to  share 
ratably  with  the  nnpreferred  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Subrogation,  Cent  Dig.  H  96-98 ;  Dec. 
Dis.  S  33.*] 

8.   DEFOSITABin  (I  IS*) — liTABTLTTT  ON  BOND — PABTT  EKTITUCD  TO  PAYiatNT. 

Under  Code  Civ.  Proc.  1 1969,  giving  the  state  an  action  to  recover  pub- 
lic moneys,  although  a  right  of  action  therefor  exists  in  some  other  public 
authority,  and  whether  an  action  by  snch  anthority  is  pending  or  not,  and 
section  1974,  providing  for  the  disposition  of  proceeds  of  actions  by  the 
state,  the  State  Gomptroller,  upon  liquidation  of  a  designated  depositary 
of  court  funds,  was  entitled  to  demand  and  receive  the  amount  of  the 
deposit  from  its  surety  and  to  assign  state's  rights  therein  to  the  surety. 

[Ed.  Note. — For  other  cases,  see  Depositaries,  Cent  Dig.  |  27;  Dec. 
Dig.  f  13.*] 

Action  by  the  United  States  Fidelity  &  Guaranty  Company  against 
the  Carnegie  Trust  Company  and  George  C.  Van  Tuyl,  Jr.,  as  Super- 
intendent of  Banks  of  the  State  of  New  York.  Submission  of  con- 
troversy upon  an  agreed  statement  of  facts  under  sections  1279-1281 
of  the  Code  of  Civil  Procedure.    Judgment  ordered  for  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHUN,  CLARKE,  and  SCOTT,  JJ. 

H.  Snowden  Marshall,  of  New  York  City,  for  plaintiff. 
Frank  M.  Patterson,  of  New  York  City,  for  defendants. 

SCOTT,  J.  The  sole  question  to  be  determined  in  this  controversy 
is  whether  or  not  the  plaintiff  which  was  a  surety  for  the  Carnegie 
Trust  Company,  an  authorized  depositary  for  court  and  trust  funds 
and  for  moneys  paid  into  court,  and  which  has  fulfilled  the  condition 
of  its  obligation  by  paying  the  full  amount  for  which  it  was  liable  as 
such  stu-ety,  is  entitled  to  a  preference  and  priority  of  payment  in  the 
distribution  of  the  funds  of  said  trust  company. 

•For  other  cases  see  same  topic  *  i  mmBBB  in  Dec.  A  Am.  Digs.  1907  to  data,  ft  Rep'r  iDdexas 
146N.Y.S.— 61 
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The  Carnegie  Trust  Company,  a  domestic  banldi^  corporation,  was 
on  March  20,  1908,  duly  designated  by  the  Comptroller  of  the  State 
of  New  York,  pursuant  to  section  746  of  the  Code  of  Civil  Procedure, 
as  a  depositary  for  court  and  trust  funds  and  for  moneys  paid  into 
court  in  and  for  the  county  of  New  York.  At  about  the  same  time 
the  plaintiff  executed  a  bond  to  the  people  of  the  state  of  New  York 
conditioned,  as  provided  by  law,  for  the  proper  security  for  funds  de- 
posited with  the  Carnegie  Trust  Company  pursuant  to  such  designa- 
tion, and  more  particularly  guaranteeing  that  the  said  trust  company 
would  faithfully  account  for  and  pay  over  all  such  moneys  received 
pursuant  to  such  designation  to  the  people  of  the  state  of  New  York, 
or  to  the  persons  entifled  thereto. 

On  January  7,  1911,  under  the  provisions  of  the  Banking  Law  of 
the  State  of  New  York,  the  defendant  George  C.  Van  Tuyl,  Jr.,  as 
Superintendent  of  Banks  of  the  State  of  New  York,  took  possession 
of  the  property  and  business  of  the  said  Carnegie  Trust  Company,  and 
has  ever  since  retained  such  possession  and  is,  at  the  present  time, 
engaged  in  the  liquidation  of  the  affairs  of  said  trust  company. 

On  said  '7th  day  of  January,  1911,  there  were  on  deposit  with  the 
Carnegie  Trust  Company  funds,  deposited  in  pursuance  of  the  afore- 
said designation,  representing  money  paid  into  court  in  and  for  the 
county  of  New  York,  and  deposited  with  the  chamberlain  of  the  city 
of  New  York,  and  by  said  chamberlain  deposited  in  the  Cam^e  Trust 
Company,  amounting  to  the  sum  of  $34,184.16. 

Thereupon  and  on  the  12th  day  of  January,  1911,  upon  demand  of 
the  Comptroller  of  the  State  of  New  York,  Uie  plaintiff  paid  to  said 
Comptroller  for  the  people  of  the  state  of  New  York  and  in  satisfac- 
tion of  its  aforesaid  bond  said  sum  of  $34,184.16,  and  received  an 
assignment,  executed  by  said  Comptroller,  of  the  claim  of  the  people 
of  the  state  of  New  York  against  said  Carnegie  Trust  Company,  which 
assignment  recited  that  said  plaintiff  thereby  became  subrogated  to 
any  and  all  of  the  rights  of  the  people  of  the  state  of  New  York.  The 
plaintiff  thereupon  duly  filed  with  the  Superintendent  of  Banks  a 
claim  for  reimbursement  out  of  the  funds  and  assets  of  said  trust 
company,  which  claim  was  in  due  course  allowed.  Plaintiff  did  not 
at  that  time,  or  at  any  time  prior  to  February  4,  1913,  assert  a  claim 
to  a  preference  or  priority  of  payment  over  other  creditors  of  said 
trust  company.  No  part  of  said  claim  has  been  paid  except  the  sum 
of  $11,964.46.  It  is  conceded  that  there  remains  in  the  hands  of  the 
Superintendent  of  Banks  an  undistributed  amount  of  money,  assets 
of  said  Carnegie  Trust  Company,  more  than  sufficient  to  pay  plain- 
tiff's claim  in  full. 

It  is  conceded  by  the  agreed  statement  of  facts  tfiat  the  moneys  with 
respect  to  which  plaintiff  paid  the  state  as  surety  for  the  trust  com- 
pany were  "funds  deposited  pursuant  to  such  designation  (of  the  trust 
company  as  depositary),  representing  money  paid  into  court."  They 
were  therefore  what  is  known  to  the  law  as  court  funds.  Section  189 
of  the  Banking  Law  (Consolidated  Laws,  c.  2;   Laws  1909,  c.  10). 
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referring  to  depositaries  designated-  as  was  the  Carnegie  Trust  Com- 
pany, provides  as  follows: 

*'AH  moneys  bronght  into  conrt  by  order  or  judgment  of  any  conrt  of  rec- 
ord may  be  dei)osited  with  any  such  corporation,  that  has  been  designated  by 
the  Comptroller  of  the  State  of  New  York,  as  provided  by  the  Code  of  Civil 
Procedure." 

And  section  190  of  the  same  act  (as  and  by  Laws  1909,  c  240)  fur- 
ther provides : 

"  *  *  *  If  dissolved  by  the  Legislature  or  the  court,  or  otherwise,  the 
debts  due  from  the  corporation  as  snch  executor,  administrator,  guardian, 
trustee,  committee  or  depositary  shall  have  the  preference.  •  •  •  When- 
ever any  such  corporation  shall  be  designated  by  the  Comptroller  of  the  State 
of  New  Tork  as  a  depositary  for  funds  and  moneys  paid  Into  court,  before 
receiving  any  such  deposit.  It  sh^U  give  to  the  people  of  the  state  of  New  York 
a  bond  In  the  form  and  manner,  as  provided  by  section  forty-four  of  this  chap- 
ter." 

[1-3]  There  can  be  no  doubt  that  the  moneys  desposited  in  the  Car- 
negie Trust  Company  by  the  chamberlain  of  the  city  of  New  York, 
being  court  funds,  were  entitled  to  a  preference  and  priority  of  pay- 
ment out  of  the  assets  of  said  company.  The  plaintiff  therefore  when 
it  paid  this  indebtedness  paid  a  debt  for  which  the  creditor  would 
have  been  entitled  to  a  preference  if  there  had  been  no  surety,  or  if 
the  surety  had  defaulted  in  its  obligation.  Upon  plain  principles  of 
law  the  surety  thereupon  became  subrogated  to  all  the  rights,  liens, 
and  privileges  of  the  principal  creditor,  including  the  right  to  a  pref- 
erence in  the  distribution  of  the  assets  of  the  principal  debtor.  We 
have  taken  occasion  to  discuss  this  subject  at  some  length  in  a  deci- 
sion handed  down  at  the  same  time  as  the  present  in  a  case  in  which 
this  plaintiff  claims  a  similar  preference  for  having  paid,  as  surety 
for  the  same  trust  company,  an  indebtedness  due  to  the  state  for  state 
funds  deposited.  United  States  Fidelity  &  Guaranty  Co.  v.  Carnegie 
Trust  Co.,  146  N.  Y.  Supp.  804. 

For  the  same  reasons  which  led  us  to  hold  that  the  plaintiff  was 
entitled  to  a  preference  in  that  case,  we  are  of  opinion  that  it  is  en- 
titled to  a  like  preference  in  this. 

It  is  contended  by  the  defendants  that  payment  to  the  State  Comp- 
troller was  not  a  payment  to  one  who  was  entitled  to  a  priority  of  pay- 
ment as  to  the  funds  in  question.  We  can  find  no  sound  basis  for 
this  contention.  It  is  to  be  observed  that  the  preference  given  by  the 
statute  is  not  given  to  the  creditor  as  such,  but  it  is  the  debt  which  is 
preferred,  and  necessarily  whoever  is  entitled  to  claim  payment  of  the 
debt  is  also  entitled  to  claim  a  preference  in  payment.  That  the  state 
was  entitled  to  claim  payment  of  this  debt,  and  to  call  on  plaintiff  for 
the  fulfillment  of  its  obligation  as  surety  for  the  depositary  trust  com- 
pany, was  not  only  admitted  by  the  defendant  Superintendent  of  Banks 
when  he  allowed  plaintiff's  claim,  but  is  clearly  provided  by  statute. 
See  sections  1969  and  1974,  Code  Civil  Procedure;  People  v.  Shep- 
pard,  37  App.  Div.  119,  55  N.  Y.  Supp.  1130.  The  objection  that 
plaintiff  has  waived  Its  right  to  claim  a  preference  because  it  did 
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not  prefer  such  claim  at  the  outs<et  has  been  considered  in  the  case 
between  the  same  parties  above  referred  to. 

We  are  therefore  of  opinion  that  plaintiff  is  entitled  to  a  preference 
in  payment,  out  of  the  assets  of  the  trust  company,  of  the  amount  it 
paid  in  satisfaction  of  its  liability  as  surety  for  said  company  as  a 
designated  depositary  of  court  funds,  but  not  with  respect  to  the  ac- 
crued interest  on  said  sum  as  to  which  it  is  entitled  to  share  ratably 
with  the  unpreferred  creditors.  People  v.  Am.  Loiln  &  Trust  Co., 
172  N.  Y.  371,  65  N.  E.  200;  United  States  Fidelity  &  Guaranty  Co. 
V.  Carnegie  Trust  Co.,  supra. 

Judgment  is  therefore  ordered  in  favor  of  the  plaintiff  in  accord- 
ance with  the  foregoing  opinion,  with  costs.    All  concur. 


(161  App.  DiT.  435) 

UNITED  STATES  FIDBUTT  ft  GUARANTY  C».  V.  CARNEGIE  TRUST 

CX).  et  al. 

(Supreme  Ck>art,  Appellate  DlTlslon,  First  Department    HarCh  6,  1914.) 

1.  States  (|  110*) — Tbust  (^oupanies — Iksolvknct — Claims — Pbbfeberce. 

The  state  was  entitled  to  a  preference  apon  the  liquidation  of  an  in- 
aolvent  trust  company,  designated  as  a  state  depositary,  In  which  state 
fonds  were  deposited. 

[Ed.  Note.— For  other  cases,  see  States,  C^ent  Dig.  |  108;  Dec.  Dig.  i 
110.*] 

2.  Sttbbooation  (S  7*)— Rights  or  StraETT — Revkdiks  or  Cbeditob. 

In  such  case,  a  surety  by  virtue  of  its  payment  to  the  state  of  the 
amount  for  which  It  was  liable  became  subrogated  to  the  state's  right  to 
reimbursement  out  of  the  assets  of  the  depositary. 

[Ed.  Note.— For  other  cases,  see  Subrogation,  (3ent  Dig.  U  17,  18,  21- 
29,  58,  77,  83,  92;  Dec.  Dig.  f  7.*] 

3.  SUBKOOATIOR  (§  31*) — SUBETT — CbEDITOB's  RIOHTS  AND  PBIVII.E0E8. 

A  surety  paying  the  debt  of  his  principal  Is  subrogated  to  all  of  the 
creditor's  rights.  Hens,  judgments,  and  mortgages,  without  assignment 
from  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  H  70-91 :  Dec- 
Dig,  i  31.»] 

4.  SuBBoaATiOR  (i  38*) — StTBETT — Pbetebenoe. 

A  surety  which  on  liquidation  of  its  principal,  a  trust  company  desig- 
nated as  a  depositary  of  state  funds,  paid  the  amount  of  its  liability  to 
the  state,  was  thereby  subrogated  t»  the  state's  preference  In  the  dtstrlba- 
tion  of  Oxe  depositary's  funds. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  il  96-98 ;  Dec. 
Dig.  i  33.»] 

5.  SUBBOQATION   (8  35*) SURETY — WAIVEB   Or  PRKrEBENCB. 

In  such  case,  the  surety  filing  its  claim  for  reimbursement  immediately 
after  its  payment  of  Its  liability,  but  not  claiming  a  preference  until  after 
the  Court  of  Appeals  had  sustained  the  state's  claim  to  a  preference,  did 
not  thereby  waive  Its  right  to  be  subrogated  to  the  state's  preference. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  |{  107,  108; 
De&  Dig.  §  35.*] 

6.  SUBBOGATION   (|  33*) — ^LIQUIDATION — CLAIUS — ^InTBBEST. 

In  such  case,  the  surety  was  not  entitled  to  a  preference  for  the  a^ 
crued  Interest  upon  the  sum  paid  by  It  from  the  date  of  payment,  bnt  as 

*For  otber  cues  sea  same  topic  &  i  number  In  Dec.  ft  Am.  Dls*.  1907  to  date,  ft  Rap'r  Induw 
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against  tbe  trust  company  was  entitled,  If  the  assets  were  sufficient,  to 
Interest  ratably  with  the  claims  of  other  creditors. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  H  96-98;  Dec. 
Dig.  i  83.»] 

7.  SXECVTOVa  AND  ADHINISTBATOIIfi  ({  416*) — Administbation — ^Irtebcst. 

During  administration  of  an  insolvent  estate,  no  interest  should  be  al- 
lowed to  creditors  as  between  themselves. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  II  1662-16tS4 ;  Dec.  Dig.  |  416.*] 

Action  by  the  United  States  Fidelity  &  Guaranty  Company  against 
the  Carnegie  Trust  Company.  Submission  of  controversy  upon  an 
agreed  statement  of  facts  under  sections  1279-1281  of  the  Code  of 
Civil  Procedure.    Judgment  ordered  in  favor  of  the  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

H.  Snowden  Marshall,  of  New  York  City,  for  plaintiff. 
Frank  M.  Patterson,  of  New  York  City,  for  defendants. 

SCOTT,  J.  The  sole  question  to  be  determined  in  this  controversy 
is  whether  or  not  the  plaintiff,  as  a  surety  for  the  Carnegie  Trust  Com- 
pany, an  authorized  depositary  of  state  funds,  and  which  has  fulfilled 
the  condition  of  its  undertaking  by  paying  to  the  state  the  full  amount 
for  which  it  was  liable  thereunder,  is  entitled  to  be  subrogated  to  a 
preference  and  priority  of  payment  in  the  distribution  of  the  funds 
of  said  trust  company ;  it  having  been  decided  that  the  state  itself  is 
entitled  to  such  preference  and  priority.  Matter  of  Carnegie  Trust 
Co.,  151  App.  Div.  606,  136  N.  Y.  Supp.  466;  s.  c.,  206  N.  Y.  390, 
99  N.  E.  1096,  46  L.  R.  A.  (N.  S.)  260. 

The  Carnegie  Trust  Company,  a  domestic  banking  corporation,  was 
a  duly  designated  depositary  for  the  receipt  of  canal  funds  of  the 
state  of  New  York  under  die  provisions  of  section  62  of  the  State 
Finance  Law  (chapter  413,  Laws  1897,  as  amended  by  chapter  372, 
Laws  1905).  On  or  about  October  "3,  1910,  plaintiff,  a  foreign  cor- 
poration duly  authorized  to  transact  business  in  this  state,  executed  a 
bond  to  the  people  of  the  state  of  New  York  in  the  sum  of  $75,000 
conditioned  as  required  by  law  for  the  proper  security  of  funds  de- 
posited on  account  of  the  canal  fund  and  the  general  fund  of  the  state 
of  New  York,  and  more  particularly  guaranteeing  that  the  Carnegie 
Trust  Company  would  safely  keep,  and  well  and  truly  account  for  and 
pay  over,  all  moneys  which  were  then  and  should  thereafter  be  on 
deposit  with  or  held  by  said  trust  company,  or  that  were  due  or  should 
become  due  from  said  trust  company,  or  for  which  said  trust  company 
in  any  way  should  become  liable  to  the  state  of  New  York.  In  said 
bond  the  liability  of  plaintiff  was  conditioned  to  bie  such  proportion 
of  the  total  liability  of  the  Carnegie  Trust  Company  to  the  state  of 
New  York  as  the  amount  of  said  plaintiff's  obligation  as  surety  ($75,- 
000)  should  bear  to  the  total  amount  of  the  principal's  obligation 
($265,000). 

•ror  oUrar  oaiw  ■••  lame  topic  A  {  irniiBifB  In  Dm.  a  Am.  Dig*.  1S07  to  date,  ft  Rep'r  Indoxak 
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On  January  7,  1911,  under  the  provisions  of  the  Banking  Law  of 
the  state  of  New  York,  George  C.  Van  Tuyl,  Jr.,  as  Superintendent 
of  Banks  of  the  state  of  New  York,  took  possession  of  the  property 
and  business  of  the  said  Carnegie  Trust  Company,  and  has  ever  since 
retained  such  possession  and  is,  at  the  present  time,  engaged  in  the 
liquidation  of  the  affairs  of  said  trust  company. 

On  said  7th  day  of  January,  the  state  of  New  York  had  on  deposit 
with  the  Carnegie  Trust  Company  the  sum  of  $135,839.90  of  moneys 
belonging  to  the  canal  fund  and  the  general  fund  of  the  state  of  New 
York,  and  on  January  12,  1911,  the  plaintiff  paid  to  the  Treasurer  of 
the  State  of  New  York  the  sum  of  $37,471.12,  being  "/"•  of  the 
amount  so  on  deposit  with  said  Carnegie  Trust  Company  belonging 
to  the  canal  fund  and  the  general  fund  of  the  state  of  New  York. 
The  state  of  New  York  executed  an  assigtunent  to  plaintiff  in  an  in- 
strument which  acknowledged  pajrment  "in  accordance  with  the  provi- 
sions of  said  bond,"  and  which  recited  that  plaintiff  "is^  duly  sub- 
rogated to  any  and  all  of  the  rights  of  the  people  of  the  state  of  New 
York  thereunder,  and  any  and  all  rights  of  the  people  of  the  state  of 
New  York  in  the  premises  are  hereby  assigned"  to  the  plaintiff.  This 
assignment  was  executed  by  the  State  Comptroller.  Plaintiff  promptly 
and  duly  filed  a  claim  for  reimbursement  out  of  the  funds  of  the  Car- 
negie Trust  Company,  and  later  claimed  a  preference  and  priority  in 
the  payment  of  such  amount  in  subrogation  to  the  right  of  tiie  state 
of  New  York  to  such  preference  and  priority.  In  consequence  of  the 
default  of  another  surety  for  said  Carnegie  Trust  Company,  which 
had  given  a  bond  similar,  save  in  amount,  to  that  given  by  plainti£F, 
the  state  of  New  York  was  obliged  to  resort  to  the  assets  of  said 
trust  company  for  the  payment  of  so  much  of  the  indebtedness  to  it 
from  said  company  as  had  not  been  paid  by  this  plaintiff.  In  making 
its  claim  the  state  asserted  its  right  to  a  preference  and  priority  in  pay- 
ment out  of  said  assets,  and  its  claim  in  this  regard  was  upheld  by  this 
court  and  the  Court  of  Appeals.  Matter  of  Carnegie  Trust  Company, 
supra.  The  right  of  the  plaintiff  to  reimbursement  out  of  the  assets 
of  the  Carnegie  Trust  Company  is  not  questioned,  and  it  has  already 
been  paid,  in  common  with  other  general  and  unpreferred  creditors, 
35  per  cent,  of  its  claim.  It  is  conceded  that  there  remains  in  the 
hands  of  the  Superintendent  of  Banks  an  undistributed  amount  of 
money,  assets  of  said  Carnegie  Trust  Company,  more  than  sufiicient 
to  pay  plaintiff's  claim  in  full. 

[1,2]  We  find  therefore  as  a  starting  point  for  the  consideration 
of  the  question  submitted  the  following  propositions  either  conceded 
by  the  defendants,  or  firmly  established  by  law :  First,  that  the  claim 
of  the  state,  for  the  payment  of  which  plaintiff  was  the  surety,  was 
entitled  to  a  preference  and  priority  of  pa)mient  over  general  creditors. 
Second,  that  plaintiff,  by  virtue  of  its  payment  to  the  state  of  the 
amount  for. which  it  was  bound  as  surety,  has  become  entitled,  by 
subrogation,  to  the  reimbursement  out  of  the  assets  of  the  trust  com- 
pany, of  the  amount  paid  to  the  state  in  satisfaction  of  its  obligation 
as  surety. 


Digitized  by 


Google 


Sup.  Ct.)      UNITED  STATES  F.  A  O.  CO.  T.  CABNEGIE  TBUST  CO.        807 

[3, 4]  The  sole  question  remaining  is  whether  or  not  the  plaintiff 
is  also  subrogated  to  the  state's  right  to  a  preference  over  general 
creditors. 

Althou^  this  question  has  not  been  directly  passed  upon  in  this 
state,  it  has  been  the  subject  of  frequent  consideration  in  other 
jurisdictions,  and  it  appears  to  have  been  invariably  held,  save  in 
the  case  of  bail  given  for  a  person  charged  with  crime,  that  a  sure- 
ty, paying  a  debt  to  the  state  for  which  the  latter  would  have  been 
entitled  to  a  preference,  takes  by  subrogation  a  like  preferential  right 
against  his  principal.  Where  liie  right  to  such  subrogation  was  de- 
nied to  bail  for  an  alleged  criminal,  the  decision  was  put  upon  grounds 
of  public  policy  because  it  was  considered  that  the  general  rule 
should  not  be  extended  to  such  cases,  "for  this  would  be  to  aid 
the  bail  to  get  rid  of  their  obligation  and  to  release  them  from  the 
motives  to  exert  Aemselves  in  securing  the  appearance  of  the  prin- 
ciple." But  the  court  was  careful  to  show  that  it  considered  this  case 
to  be  an  exception  to  the  general  rule,  for,  speaking  of  that  rule,  it 
says :  "This  is  clearly  the  rule  where  the  principal  obligation  is  pay- 
ment of  money  or  the  performance  of  a  civil  duty."  United  States 
V.  Ryder,  110  U.  S.  729,  4  Sup.  Ct.  196,  28  L.  Ed.  306.  In  Manisty 
V.  Churchill,  58  L.  J.  Ch.  136,  39  Ch.  Div.  174-1889,  the  plaintiff  who 
had  been  surety  for  Lord  Churchill  for  the  payment  of  a  debt  due  the 
crown,  and  who  had  paid  the  debt,  claimed,  in  proceedings  to  admin- 
ister ihe  insolvent  estate  of  the  principal  debtor,  "to  stand  in  the 
place  of  the  crown  with  all  incidents  of  priority  to  other  creditors." 
It  was  held  that  he  was  so  entitled,  and  while  the  court  refers  to  the 
Mercantile  Law  Amendment  Act  of  1856  as  one  which  had  removed 
any  possible  obstacle  in  the  way  of  the  successful  assertion  of  such  a 
claim,  it  expressed  the  opinion  that,  without  that  act,  the  plaintiff 
would  have  been  entitled  to  the  priority  which  he  claimed.  The  plain- 
tiff calls  our  attention  to  a  number  of  other  cases  which,  under  one 
set  of  circumstances  or  another,  seem  to  sustain  its  contention.  Rex 
V.  Bennett,  Wrightwick,  1;  Am.  Bonding  Co.  v.  Reynolds  (D.  C.) 
203  Fed.  356;  Enders  v.  Brune,  4  Rand.  (Va.)  438;  Orem  v.  Wright- 
son,  51  Md.  41,  34  Am.  Rep.  286;  Am.  Bonding  Co.  v.  Mechanics' 
Bank,  97  Md.  598,  55  Atl.  395,  99  Am.  St  Rep.  466;  Myers  v.  Miller, 
45  W.  Va.  595,  31  S.  E.  976;  Watts  v.  Eufaula  Nat.  Bank,  76  Ala. 
478;  Lewis  v.  U.  S.  F.  &  G.  Co.,  144  Ky.  425,  138  S.  W.  305,  Ann. 
Cas.  1913A,  564.  The  defendant  criticises  some  of  these  authorities, 
but  it  is  significant  that  we  are  cited  to  no  case,  save  that  of  bail  for 
an  alleged  criminal,  that  supports  the  contention  of  defendant  that  the 
surety  paying  a  debt  due  from  his  principal  to  the  government  may 
not  avail  himself  of  all  the  rights  and  remedies  which  the  government 
had,  including  the  right  to  priority. 

But  apart  from  the  reported  decisions  we  consider  that  the  plain- 
tiff's contention  is  wholly  sound.  It  is  familiar  law  that  a  surety  pay- 
ing the  debt  of  his  principal  is  entitled  to  be  subrogated  to  all  of  the 
creditor's  rights,  privileges,  liens,  judgments,  and  mortgages,  and  that 
to  enjoy  the  benefit  of  these  no  assignment  from  the  creditor  is  neces- 
sary.   The  surety,  by  the  mere  fact  of  payment  is  put  into  the  shoes 
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of  the  creditor.  If,  in  the  case  at  bar,  the  state  had  had  a  lien,  in 
the  conventional  sense,  upon  the  assets  of  the  Carnegie  Trust  Com- 
pany, and  plaintiff  as  surety  had  paid  the  debt  of  the  trust  company, 
it  would  have  been  entitled  upon  the  plainest  principles  to  be  subro- 
gated to  the  state's  lien  and  to  enforce  the  same.  Memphis  R.  R.  v. 
Dow,  120  U.  S.  287,  7  Sup.  Ct.  482,  30  L.  Ed.  595;  Sgobel  v.  Cap- 
padonia,  8  App.  Div.  303,  40  N.  Y.  Supp.  946.  The  state's  absolute 
right  to  preference  in  the  distribution  of  the  assets  of  the  trust  com- 
pany, if  not  technically  a  first  lien  thereon,  was  equivalent  to  a  lien 
and  had  all  the  effect  which  a  specific  lien  would  have  had.  If,  as 
seems  to  be  undoubted,  the  plaintiff  would,  upon  payment,  have  suc- 
ceeded to  a  lien,  we  can  see  no  reason  why  it  should  not  be  held  to 
have  succeeded  to  the  equivalent.  No  injustice  will  be  done  to  the 
general  creditors  of  the  trust  company  by  allowing  plaintiff's  claim  to 
a  preference,  as  it  merely  continues  in  force  the  preferential  right  of 
the  state,  subject  to  which  all  creditors  become  such,  and  it  is  to  be 
borne  in  mind  that  plaintiff's  bond  was  not  given  for  the  benefit  of 
any  other  creditor  than  the  state. 

[5]  It  is  further  urged,  in  behalf  of  the  defendant,  that  plaintiff 
waived  its  right  to  a  preference  because,  while  it  filed  its  claim  for 
reimbursement  immediately  after  its  payment  of  the  trust  company's 
debt,  it  did  not  claim  a  preference  until  after  the  Court  of  Appeals 
had  decided  favorably  the  claim  of  the  state  to  a  preference.  We  do 
not  consider  that  this  constituted  a  waiver,  which  is  generally  a  ques- 
tion of  intention.  Bpr  filing  its  claim  generally,  without  then  claiming 
a  preference,  the  plamtiff  did  nothing  inconsistent  with  its  subsequent 
and  present  claim  that  it  was  entitled  to  priority  of  payment,  and  there 
is  no  claim  that  by  postponing  this  claim  the  plaintiff  has  put  the  trust 
company  or  its  creditors  at  a  disadvantage,  or  has  in  any  way  estopped 
itself. 

[8,  7]  We  do  not  think,  however,  that  the  plaintiff  is  entitled  to  a 
preference  for  the  accrued  interest  upon  the  sum  paid 'by  it,  since  the 
date  of  payment.  As  against  the  trust  company,  if  the  assets  be  suf- 
ficient, it  will  be  entitled  to  interest  ratably  with  the  claims  of  other 
creditors;  but  the  rule  is  in  the  administration  of  an  insolvent  estate 
that  as  between  the  creditors  themselves  no  interest  should  be  allowed 
during  the  process  of  administration.  People  v.  American  Loan  & 
Trust  Co..  172  N.  Y.  371.  65  N.  E.  200. 

Judgment  is  therefore  ordered  in  favor  of  the  plaintiff  in  accordance 
with  the  foregoing  opinion,  with  costs.    All  concur. 
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aei  App.  DiT.  280) 

In  re  CARNEQIE  TRUST  CO. 

In  re  SBCURITZ  BANK  OF  NBW  YORK. 

(Supreme  Court,  Appellate  DlTlsion,  First  Department.    Mardi  6,  1914.) 

1.  EZBCUTOBB  AND  ADiaNISTSATOBB  ({  263*) — Gi:.AnCS— COSTS. 

Costs  against  executors,  administrators,  assignees  for  the  benefit  ot 
creditors,  and  receivers,  are  payaWe  out  of  the  estate  and  have  priority 
over  the  claims  of  general  creditors. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  tl  976-1000 ;   Dec.  Dig.  |  263.*] 

2.  Banks  and  Banking  (i  817*) — Kegxtiationb — Statb  Supkbint«ndknt  as 

Reczzveb. 

The  State  Superintendent  of  Banks  taking  possession  of  the  assets  and 
property  of  a  trust  company  pursuant  to  Banking  Laws  (Consol.  Laws, 
c.  2)  1 19,  for  purposes  of  liqoidatlon  may  sue  and  be  sued  In  effect  as  a 
receiver. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {  1222 ; 
Dec.  Dig.  I  317.*] 

3.  Banks  and  Banking  (t  317*)— Liquidation — Ci.An« — Intibest  on  Costs. 

Under  Code  Civ.  Proc.  i  3246,  providing  that.  In  any  action  by  or  against 
a  trustee  or  a  person  authorized  by  statute  to  sue  or  be  sued,  costs  may 
be  awarded  as  in  an  action  by  or  against  a  person  suing  or  defending  in 
bis  own  right,  a  creditor  of  a  trust  company  in  liquidation  by  the  State 
Superintendent  of  Banks  as  receiver  was  entitled  to  Interest  on  costs  from 
the  date  when  the  court  directed  the  payment  of  a  dividend  on  Its  judg- 
ments against  such  receiver. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |  1222 ; 
Dec.  Dig.  I  817.*] 

4.  Banks  and  Banking  (i  817*) — Liquidation — Claims— Intebkst  on  Divi- 

dend. 

A  creditor  of  a  trust  company  in  liquidation  whose  dividend  was  de- 
ferred by  reason  of  an  unsuccessful  contest  of  the  claim  notwithstanding 
the  allowance  of  interast  in  computing  the  amount  of  the  judgment  was 
entitled  to  interest  on  the  dividend  to  put  it  on  an  equality  with  other 
creditors  who  had  received  their  dividends  and  had  the  use  of  their  mon- 
ey, and  who  had  presumably  been  credited  with  interest  in  the  computa- 
tion of  the  amount  of  their  claims;  such  Interest  being  at  the  legal  rate 
and  not  limited  to  the  amount  received  by  the  creditor  for  the  use  of 
money  In  the  meantime. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  I  iZSZ : 
Dec.  Dig.  i  817.*] 

0.   COBPOBATIONS  (|  668*) — INSOLVENCY — CLAIHS — InTEBEST. 

Creditors  of  an  Insolvent  corporation  as  between  themselves  are  only 
entitled  to  Interest  upon  their  claims  to  the  date  when  the  receiver  took 
possession  of  the  assets. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  H  2288,  2289 ; 
Dec.  Dig.  I  668.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  Carnegie  Trust  Company,  in  liquidation.  Ap- 
plication by  Security  Bank  of  New  York  for  order  directing  Superin- 
tendent of  Banks  to  pay  interest  on  dividends  due  applicant.  From 
the  order  the  Carnegie  Trust  Company  and  George  C.  Van  Tuyl,  Jr., 
Superintendent  of  Banks,  appeal.    Order  modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

*For  oUi«r  caMS  ne  tame  topic  ft  I  kumszb  in  Dec.  A  Am.  Dls*.  190T  to  date,  *  Rep'r  Indezet 
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Frank  M.  Patterson,  of  New  York  City  (Frederick  Mellor  and  Nor- 
man M.  Behr,  both  of  New  York  City,  on  the  brief),  for  appellants. 
Philip  W.  Russell,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  Pursuant  to  the  provisions  of  section  19  of  the 
Banking  Law,  appellant  Van  Tuyl,  as  Superintendent  of  Banks  of  the 
State  of  New  York,  took  possession  of  the  assets  and  property  of  the 
Carnegie  Trust  Company  on  the  7th  day  of  January,  1911,  and  has 
ever  since  been  in  charge  thereof  liquidating  the  same.  Thereafter 
and  prior  to  the  15th  day  of  April,  1911,  the  Nineteenth  Ward  Bank 
filed  with  him  proof  of  two  claims  against  the  Carnegie  Trust  Com- 
pany for  $2,066,  and  $20,439.98  respectively,  and  demanded  interest 
on  Uie  larger  claim  from  the  14th  day  of  July,  1910,  to  the  date  of  fil- 
ing, and  on  the  smaller  claim  to  the  date  of  filing.  He  rejected  both 
claims,  and  a  special  action  was  brought  on  each  against  the  Carnegie 
Trust  Company  and  said  Van  Tuyl  as  Superintendent  of  Banks.  Judg- 
ment was  recovered  against  both  on  the  28th  day  of  December,  1911, 
for  the  amount  of  the  large  claim  and  interest  to  said  7th  day  of  Jan- 
uary, 1911.  The  action  on  the  smaller  claim  was  not  tried;  but  pur- 
suant to  a  stipulation  between  the  attorneys  for  the  respective  parties, 
by  which  the  claimant  waived  interest  "from  January  7,  1911,"  judg- 
ment was  entered  in  favor  of  the  claimant  against  the  appellant  on 
the  1st  day  of  February,  1912,  for  the  amount  of  the  claim  and  inter- 
est to  said  7th  day  of  January,  1911.  It  thus  appears  that  with  re- 
spect to  interest  neither  claim  was  established  in  full  as  filed.  Counsel 
for  appellant  claims,  therefore,  that  the  respondent  was  not  entitled 
to  the  order  from  which  the  appeal  has  been  taken.  The  fact  that  the 
claims  were  not  recovered  in  full  might  have  justified  withholding 
costs,  but  that  matter  has  been  foreclosed  by  the  judgments  and  it  has 
no  bearing  on  the  point  now  before  the  court.  After  the  rejection  of 
the  two  claims  and  on  the  26th  day  of  May,  1911,  an  order  was  en- 
tered in  the  "Matter  of  the  Carnegie  Trust,  Company,  in  Liquidation," 
which,  among  other  things,  directed  the  Superintendent  of  Banks  to 
pay  a  dividend  of  25  per  cent,  upon  claims  filed  and  allowed  as  gen- 
eral claims,  and  on  the  1st  day  of  June,  1911,  the  dividend  was  paid. 
After  the  entry  of  the  judgments  in  favor  of  the  Nineteenth  Ward 
Bank,  the  Security  Bank  gave  due  notice  of  motion,  retumabl.e  on  the 
13th  day  of  February,  1912,  for  an  order  requiring  the  Carnegie  Trust 
Company  and  the  Superintendent  of  Banks  to  pay  to  it  out  of  the 
funds  of  the  Carnegie  Trust  Company  25  per  cent,  of  the  amounts  re- 
covered as  damages  in  the  two  judgments,  together  with  interest  there- 
on from  said  1st  day  of  June,  1911,  to  the  date  of  payment,  and  of 
the  entire  amount  recovered  as  costs  and  disbursements  in  and  by  said 
judgments  "and  for  such  other  and  further  relief  as  may  be  just  and 
proper."  On  that  motion  the  court  on  February  14,  1912,  duly  di- 
rected the  payment  of  25  per  cent,  of  the  amounts  recovered  as  dam- 
ages and  gave  the  petitioner  leave  to  submit  answering  memorandum 
and  additional  papers  with  respect  to  its  demand  for  the  pa)rment  of 
costs  and  interest.  The  dividend  of  25  per  cent  without  interest  was 
paid  as  authorized  by  said  order.    Thereafter  and  on  the  28th  day  of 
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February,  1913,  the  court  made  the  order  from  which  this  appeal  has 
been  taken,  and  in  and  by  that  order  confirmed  the  intermediate  order 
of  February  13,  1912,  and  authorized  and  directed  the  Superintendent 
of  Banks  to  pay  to  the  Security  Bank  on  or  before  March  6,  1913, 
out  of  the  funds  of  the  Carnegie  Trust  Company,  interest  at  the  rate 
of  6  per  cent,  from  June  1,  1911,  to  February  14,  1912,  upon  the  divi- 
dend paid  and  the  costs  and  disbursements  included  in  the  two  judg- 
ments, and  interest  thereon,  respectively,  from  the  dates  of  the  entry 
of  the  respective  judgments  to  the  date  of  payment. 

The  learned  counsel  for  the  respondent  claims,  in  support  of  the  or- 
der, that  the  claims  were  rejected  in  the  interests  of  the  other  creditors 
of  the  bank  in  liquidation,  and  that  the  Superintendent  of  Banks  is  a 
"trustee  of  an  express  trust,  or  a  person  expressly  authorized  by  stat- 
ute to  sue  or  to  be  sued,"  within  the  provisions  of  section  3236  of  the 
Code  of  Civil  Procedure,  and  that  therefore  by  virtue  of  the  express 
provisions  of  said  section  the  costs  "are  exclusively  chargeable  upon, 
and  collectible  from,  the  estate,  fund,  or  person  represented,  unless 
the  court  directs  them  to  be  paid,  by  the  party  personally,  for  misman- 
agement or  bad  faith  in  the  prosecution  or  defense  of  the  action." 

[1]  It  is  well  settled  that  costs  against  executors,  administrators, 
assignees  for  the  benefit  of  creditors,  and  receivers  are  payable  out  of 
the  estate  and  have  priority  over  the  claims  of  general  creditors.  In 
re  Albert  Friedlander,  Deceased,  145  N.  Y.  Supp.  678  (1st  Dept.  Jan- 
uary 23,  1914);  Cunningham  v.  McGregor,  12  How.  Prac.  305;  In 
re  Randall's  Estate  (Sur.)  8  N.  Y.  Supp.  652;  In  re  Mahoney's  Es- 
tate, 37  Misc.  Rep.  472,  75  N.  Y.  Supp.  1056;  Camp  v.  Receiver  J  of 
the  Niagara  Bank,  2  Paige,  283;  Columbian  Ins.  Co.  v.  Stevens,  37 
N.  Y.  536;  People  v.  John  D.  Locke  Co.,  42  Hun,  484. 

[2, 3]  The  learned  counsel  for  the  appellants  claims,  on  the  authori- 
ty of  Lafayette  Trust  Co.  v.  Higginbotham,  136  App.  Div.  747,  121  N. 
Y.  Supp.  489,  and  in  that  connection  draws  attention  to  the  concurring 
opinion  of  the  writer  in  Richardson  v.  Cheney,  146  App.  Div.  686,  131 
N.  Y.  Supp.  594,  that  the  Superintendent  of  Banks  was  not  a  neces- 
sary party  to  the  actions,  inasmuch  as  the  trust  company  retained  its 
corporate  existence,  and  that  therefore  the  provisions  of  said  section 
3246  of  the  Code  of  Civil  Procedure  are  not  applicable.  It  is  further 
argued,  in  support  of  that  contention,  that  this  case  is  distinguishable 
from  the  authorities  cited  on  the  ground  that  here  the  costs  were  re- 
covered against  the  trust  company  and  became  part  of  its  indebtedness. 
It  is  also  contended  that  the  relation  of  the  Superintendent  of  Banks 
to  a  state  bank  is  analogous  to  that  of  the  Comptroller  of  Currency  to 
a  national  bank,  in  which  case  interest  is  not  recoverable  in  the  ac- 
tions, and,  it  is  claimed,  costs  are  not  given  a  preference.  See  Ocean 
Nat.  Bank  v.  Carll,  7  Hun,  237;  White  v.  Knox,  111  U.  S.  784,  4  Sup. 
Ct.  686,  28  L.  Ed,  603;  Cook  County  Nat.  Bank  v.  United  States,  107 
U.  S.  445,  2  Sup.  Ct.  561,  27  L.  Ed.  537;  Nat.  Bank  v.  School  Dis- 
trict, 94  Fed.  705,  36  C.  C.  A.  432.  The  points  presented  by  this  ap- 
peal are  not  to  be  determined  by  federal  statutes  or  decisions,  but  by 
the  construction  of  the  statutes  of  our  own  state ;  and  the  right  of  the 
Superintendent  of  Banks  in  such  case  to  sue  and  to  be  sued,  in  effect 
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as  a  receiver,  mtist  now,  I  think,  be  deemed  settled  by  controlling  pre- 
cedents. Van  Tuyl  v.  Scharraann,  208  N.  Y.  S3,  101  N.  E.  779;  Mat- 
ter of  Union  Bank,  204  N.  Y.  313, 97  N.  E.  737.  See,  also.  Van  Tuyl 
V.  Robin,  145  N.  Y.  Supp.  121  (1st  Dept.  December  31,  1913). 

It  would  seem  therefore  that  said  section  3246  of  the  Code  of  Civil 
Procedure  is  applicable,  and  under  the  authorities  cited  costs  recovered 
by  the  Security  Bank  were  entitled  to  payment  as  preferred  claims.  It 
follows  logically,  I  think,  that  the  Security  Bank  is  entitled  to  inter- 
est on  the  costs,  at  least,  from  February  14,  1912,  the  date  when  the 
court  directed  the  payment  of  the  dividend.  The  notice  of  motion  did 
not  expressly  demand  interest  on  the  costs,  but  the  order  directs  pay- 
ment of  interest  from  the  date  of  the  recovery  of  the  costs.  The  re- 
spondent, however,  in  its  points  claims  interest  only  from  the  time  the 
dividend  was  ordered  paid. 

[4,  5]  The  remaining  question  relates  to  the  interest  on  the  divi- 
dend. The  judgments  conclusively  establish  that  the  claims,  as  to  the 
principal,  were  valid  in  toto.  Therefore  dividends  shi^iild  have  been 
paid  on  them  the  same  as  on  the  claims  allowed  by  the  Superintendent 
of  Banks.  The  rule  seems  to  be  well  settled  that,  when  the  payment  of 
a  dividend  is  deferred  "by  reason  of  an  unsuccessful  contest  of  the 
claim,  the  creditor  so  delayed  should  be  allowed  interest  on  the  divi- 
dend" in  order  to  be  put  on  an  equality  with  other  creditors  who  re- 
ceived the  dividend  and  had  the  use  of  the  money.  People  v.  E.  Rem- 
ington &  Sons,  59  Hun,  307,  12  N.  Y.  Supp.  829,  affirmed  126  N.  Y. 
672,  28  N.  E.  249;  Chenango  Valley  Savings  Bank  v.  Dunn,  40  App. 
Div.  552,  58  N.  Y.  Supp.  38;  Armstrong  v.  American  Exchange  Nat. 
Bank,  133  U.  S.  433,  10  Sup.  Ct.  450,  33  L.  Ed.  747;  Malcomson  v. 
Wappoo  Mills  (C.  C.)  99  Fed.  633.  The  rule  is,  however,  that  the 
creditors  of  an  insolvent  corporation,  as  between  themselves,  are  only 
entitled  to  interest  on  their  claims  to  the  date  when  the  receiver  took 
possession  of  the  assets.  People  v.  Merchants'  Trust  Co.,  187  N.  Y. 
293,  79  N.  E.  1004;  Attorney  General  v.  Nat.  American  Life  Co.,  89 
N.  Y.  94 ;  People  v.  American  Loan  &  Trust  Co.,  172  N.  Y.  371,  65 
N.  E.  200;  White  v.  Knox,  supra.  That  is  doubtless  the  theory  upon 
which  interest  was  recovered  by  the  judgments  only  until  the  7th  day 
of  January,  1911,  and  in  the  one  case  interest  after  that  date  was 
waived.  That  waiver  should  be  deemed  for  the  purposes  of  action 
only,  and  it  is  not  a  bar  to  any  part  of  the  claim  made  here. 

It  is  contended  by  the  learned  counsel  for  the  appellants  that  to  re- 
quire the  payment  of  interest  on  the  dividend  is  in  effect  giving  the  Se- 
curity Bank  interest  upon  the  interest  included  in  the  judgments  for 
damages,  and  that  therefore  the  order  requires  the  payment  of  com- 
pound interest.  I  think  that  contention  is  without  force,  for  the  rea- 
son that  by  the  judgments  with  respect  to  damages  the  Security  Bank 
was  placed  upon  the  same  footing  with  other  creditors,  and  presuma- 
bly their  dividends  were  based  on  the  amounts  of  their  claims  with  in- 
terest until  the  same  date  that  the  Security  Bank  was  allowed  interest 
by  the  judgments.  Therefore  the  Security  Bank  was  entitled  to  a  divi- 
dend on  the  face  of  its  claims  with  interest  to  the  date  on  which  the 
Superintendent  of  Banks  took  charge,  and,  under  the  rule  stated,  it  is 
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now  entitled  to  interest  on  the  dividends  from  the  date  when  it  should 
have  received  them,  and  that  interest  should  be  at  the  legal  rate  and  is 
not  limited  to  the  amount  received  by  the  appellants  for  the  use  of  the 
money  in  the  meantime. 

It  follows  that  the  order  should  be  modified  by  limiting  the  interest 
on  the  costs  to  the  period  from  February  14,  1912,  to^the  date  of  pay- 
ment thereof,  and  as  so  modified  affirmed,  with  $10  costs  and  disburse- 
ments to  the  respondent.   All  concur. 


DB  BAISMES  T.  UMITED  STATES  LITHOGRAPH  CO.  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    March  13,  1914.) 

1.  COBPOBATIONB  (f  640*) — FOSEIQN  COBPOBATIOKB — LlABILITT  OT  DlBECTOBS — 

AonOR  BT  COBPOIUTION. 

The  General  Corporation  Law  of  New  Jersey  (Act  April  21,  1896  [P. 
Sj.  p.  286])  I  30,  as  amended  by  Act  March  28, 1904  (P.  L.  p.  275),  provides 
that  the  directors  of  a  corporation  shall  not  make  dividends  except  from 
its  net  profits,  and  that,  in  case  of  violation  of  the  section,  the  directors, 
under  whose  administration  the  same  happened,  shall  be  liable  to  the 
stockholders  to  the  fuU  amount  of  any  loss  sustained  by  such  stockhold- 
ers, or.  In  case  of  insolvency,  to  the  corporation.  New  York  Stock  Cor- 
IMratlon  Law  (Consol.  Laws,  c.  69)  |  28,  provides  that  the  directors  of  a 
stock  corporation  shall  not  make  dividends  except  from  surplus  profits, 
and  upon  violation  of  the  section  the  directors,  under  whose  administra- 
tion the  same  happened,  shall  be  liable  "to  such  corporation  and  the  cred- 
itors thereof  Section  70  provides  that,  except  as  otherwise  provided  in 
the  chapter,  the  directors  and  stockholders  of  a  foreign  corporation  shall 
be  liable  under  the  chapter  to  the  same  extent  as  the  directors  of  a  domes- 
tic corporation  for  the  making  of  any  unauthorized  dividends,  and  such 
liabilities  may  be  enforced  In  the  same  manner  as  similar  liabilities  Im- 
IMsed  by  law  on  directors  of  domestic  corporations.  Held  that,  since  an 
action  could  not  be  maintained  in  New  Jersey  to  recover  a  Judgment  in 
the  name  of  the  corporation  against  directors  for  dividends  unlawfully  de- 
clared, an  action  cannot  be  maintained  In  New  Tork  by  a  stockholder  of  a 
New  Jersey  corporation  to  recover  a  judgment  in  the  corporate  name  for 
the  amount  of  unauthorized  dividends  declared  by  the  directors. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  U  2532,  2533 ; 
Dec.  Dig.  i  640.*] 

2.  COBFOBATIONS  (i  640*) — FOBEIGIT  COBPOBATIONB. 

The  internal  management  of  a  fordgn  corporation  should  be  left  en- 
tirely to  the  state  of  its  origin. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |i  2632,  2683 ; 
Dec.  Dig.  i  640.*] 

Ingraham,  P.  J.,  and  Scott,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County 

Action  by  Francis  J.  J.  De  Raismes,  for  himself  and  other  stockhold- 
ers of  the  United  States  Lithograph  Company,  against  the  United 
States  Lithograph  Company  and  others,  impleaded  with  another. 
From  an  order  granting  a  motion  for  judgment  on  the  pleadings,  the 
defendant  named  and  others  appeal.    Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS.  JJ. 

*For  oUiw  cues  sm  suns  topic  &  {  numbeb  1q  Dec.  &  Am.  Digs.  1907  to  data,  *  Rep'r  Indezm 
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Henry  L.  Stimson,  of  New  York  City,  for  appellants  United  States 
Lithograph  Co.  and  others. 
William  Travers  Jerome,  of  New  York  City,  for  appellant  Ryan. 
Harrison  Clark,  Jr.,  of  New  York  City,  for  respondent 

McLaughlin,  J.  Action  by  a  stockholder  of  the  United  States 
Lithograph  Company,  a  New  Jersey  corporation,  on  behalf  of  him- 
self and  other  stockholders  similarly  situated,  to  recover,  in  the  name 
of  the  corporation,  damages  for  the  payment  of  unauthorized  dividends. 
All  of  the  defendants  except  Sweasey  and  Ryan  demurred  to  the  com- 
plaint upon  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  court  did  not  have  jurisdiction  of  the 
subject-matter.  Ryan  demurred  only  upon  the  former  ground.  After 
the  demurrers  had  been  interposed,  the  plaintiff  moved,  under  section 
547  of  the  Code  of  Civil  Procedure,  for  judgment  on  the  pleadings. 
The  motion  was  granted  and  judgment  awarded  in  favor  of  the  cor- 
poration against  the  defendants,  except  Sweasey,  for  $300,000.  The 
order  awarding  judgment  against  Ryan  is  not  contained  in  the  record 
on  appeal,  but  by  stipulation  his  appeal  is  to  be  heard  upon  the  record 
before  us  with  the  same  effect  as  Uiough  such  order  had  been  set  forth 
therein. 

The  United  States  Lithograph  Company  was  organized  under  the 
statutes  of  New  Jersey  on  the  2d  day  of  May,  1901,  with  an  author- 
ized capital  of  $3,200,000  preferred  and  $3,300,000  common  stock,  of 
which  plaintiff  is  the  owner  of  49  shares  of  the  preferred  of  the  par 
value  of  $4,900.  On  April  27,  1908,  the  corporation  was  duly  au- 
thorized to  do  business  in  the  state  of  New  York,  where  it  has  since 
maintained  offices,  held  directors'  meetings,  and  performed  all  the  acts 
of  which  complaint  is  made. 

The  complaint  alleges  that  certain  dividends  were  declared  during 
the  years  1909,  1910,  and  1911  by  the  individual  defendants  acting  as 
directors,  and  the  same  were  paid  out  of  the  capital  stock  of  the  cor- 
poration, contrary  to  the  laws  and  statutes  of  the  state  of  New  Jersey 
and  sections  28  and  70  of  the  Stock  Corporation  Law  of  the  state  of 
New  York  (Consol.  Laws,  c.  59) ;  and  that  by  reason  thereof  the  cor- 
poration has  been  damaged  to  the  extent  of  $300,000,  for  which  judg- 
ment is  demanded  in  its  favor  against  the  defendants. 

Section  30  of  the  General  Corporation  Law  of  New  Jersey  is  set 
forth  as  it  existed  at  the  time  of  the  incorporation  of  the  Lithograph 
Company  and  as  amended  in  1904.  This  statute,  as  it  existed  at  the 
time  of  the  incorporation,  provided: 

"No  corporation  sball  make  dividends,  except  from  the  surplns  or  net  profits 
arising  from  Its  business,  *  •  »  and  In  case  of  any  violation  of  the  pro- 
visions of  this  section,  the  directors  under  whose  administration  the  same  may 
happen  shall  fce  Jointly  and  severally  liable,  •  ♦  •  to  the  corporation. 
•     •    •  "    Act  April  21,  1896  (P.  L.  p.  286). 

As  amended  in  1904,  it  provides : 

"The  directors  of  a  corporation  shall  not  make  dividends  except  from  Its 
snrplus^  or  from  the  net  profits  arising  from  the  business  of  such  corporation. 
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*  *  *  In  case  of  any  wHlfal  or  negligent  violation  of  the  provisions  of  this 
section,  the  directors  under  whose  administration  the  same  may  have  hap- 
pened, ♦  ♦  •  shall  Jointly  and  severally  be  liable,  •  •  •  to  the  stock- 
holders of  such  corporation,  severally  and  respectively,  to  the  full  amount  ol 
any  loss  sustained  by  such  stockholders,  or  In  case  of  Insolvency  to  the  cor- 
poration or  its  receiver.    •    •    •  "    Act  March  28,  1904  (P.  L.  p.  276). 

Section  28  of  the  New  York  Stock  Corporation  Law,  as  it  existed 
at  the  time  the  dividends  were  made  and  this  action  commenced,  pro- 
vided : 

"The  directors  of  a  stock  corporation  shall  not  make  dividends,  except  from 
the  surplus  profits  arising  from  the  business  of  such  corporation.  *  *  *  In 
case  of  any  violation  of  the  provisions  of  this  section,  the  directors  under 
whose  administration  the  same  may  have  happened,  •  •  •  shall  jointly 
and  severally  be  liable  to  such  corporation  and  to  the  creditors  there- 
of.   •    •    •" 

Section  70  provided : 

"Except  as  otherwise  provided  In  this  chapter  the  officers,  directors  and 
stockholders  of  a  foreign  stock  corporation  transacting  business  in  this  state, 
except  moneyed  and  railroad  corporations,  shall  be  liable  under  the  provisions 
of  this  chapter,  in  the  same  manner  and  to  the  same  extent  as  the  ofiScers,  di- 
rectors and  stockholders  of  a  domestic  corporation,  for:  (1)  The  making  of 
nnanthorlzed  dividends.  *  •  •  Such  liabilities  may  be  enforced  in  the 
courts  of  this  state,  in  the  same  manner  as  similar  liabilities  imposed  by  law 
upon  officers,  directors  and  stockholders  of  domestic  corporations." 

In  Hutchinson  v.  Stadler,  85  App.  Div.  424,  83  N.  Y.  Supp.  509,  ac- 
tion was  brought  by  a  stockholder  of  a  New  Jersey  corporation,  on 
behalf  of  himself  and  other  stockholders,  similarly  situated,  to  recover, 
as  here,  a  judgment  for  the  corporation  against  directors  who  had  paid 
dividends  out  of  capital  stock.  The  statute  of  New  Jersey  then  in 
force  was  the  one  which  existed  at  the  time  the  Lithograph  Company 
was  incorporated,  and,  upon  reference  to  its  provisions  above  quoted, 
it  will  be  seen  that  it  expressly  provided  such  an  action  might  be  main- 
tained for  the  benefit  of  the  corporation.  The  statutes  of  the  state  of 
New  York  then  in  force  were  sections  23  and  60,  which  were  substan- 
tially the  same  as  sections  now  28  and  70  of  the  Stock  Corporation 
Law.  The  court  held,  considering  the  provisions  of  the  statutes  of  the 
two  states,  the  action  could  be  maintained.  A  majority  of  the  court, 
however,  was  of  the  opinion  that,  in  the  absence  of  a  statutory  provi- 
sion, the  directors  of  a  corporation  were  not  liable  to  the  corporation 
for  a  distribution  as  dividend  to  the  stockholders  of  the  capital  of  the 
corporation  so  long  as  the  payment  of  such  dividend  did  not  impair  the 
power  of  the  corporation  to  pay  its  indebtedness.  This  was  upon  the 
ground  that  the  capital  of  a  corporation  belongs  to  its  stockholders 
after  its  indebtedness  is  paid.  Mr.  Justice  Ingraham,  who  delivered 
the  prevailing  opinion,  said : 

"In  the  absence  of  a  statutory  prohibition,  distribution  of  a  portion  of  the 
capital  of  the  corporation  to  the  stockholders  according  to  their  respective  In- 
terests, where  each  stockholder  received  his  proportionate  share  of  the  total 
amount  distributed,  would  not  give  to  the  corporation  a  cause  of  action  to  com- 
pel the  director  to  repay  into  the  treasury  of  the  corporation  the  amount  of 
money  thus  distributed." 
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This  decision  was  made  in  1903,  and  in  1904  the  New  Jersey  statute 
was  amended,  as  above  set  forth.  The  amended  statute  made  the  di- 
rectors making  unauthorized  dividends  liable,  not  to  the  corporation, 
but  to  the  stockholders  severally  and  respectively  for  the  full  amount 
of  any  loss  sustained  by  such  stockholders,  or,  in  case  of  insolvency,  to 
the  'corporation  or  its  receiver ;  in  other  words,  after  the  amendment 
of  the  New  Jersey  statute  in  1904,  an  action  in  the  form  in  which  this 
one  is  brought  could  not  be  maintained  in  that  state.  This  action  could 
not  be  maintained  in  the  state  of  New  Jersey,  and  this  was  practically 
conceded  by  respondent's  counsel  upon  the  argiunent  of  the  appeal. 

[1]  The  question  presented,  therefore,  is  whether,  in  view  of  our 
own  statutes  bearine  upon  the  subject  of  unauthorized  dividends,  a 
stockholder  of  a  foreign  corporation  can  maintain  an  action  in  the 
state  of  New  York  to  recover  a  judgment  in  the  name  of  the  corpo- 
ration for  the  amount  of  the  dividends  so  declared,  when  such  action 
could  not  be  maintained  in  the  state  where  the  corporation  had  its 
origin.' 

There  is  no  allegation  in  the  complaint  that  the  plaintiff  has  individ- 
ually been  damaged,  and  there  could  not  well  be,  because  he  does  not 
sue  in  the  right  of  any  individual  claim,  but  solely  in  the  alleged  right 
of  the  corporation  itself,  which  right  was  taken  from  the  stodcholders 
by  the  amendment  of  1904;  nor  is  there  any  all^^ation  that  the  cor- 
poration is  insolvent.  The  learned  justice  sitting  at  Special  Term  was 
of  the  opinion  that  the  action  could  be  maintained  because  plaintiff  was 
merely  seeking  to  enforce  a  right  created  by  the  statutes  of  New  Jersey 
by  means  of  a  remedy  to  enforce  the  same  by  the  state  of  New  York. 
This  view,  it  seems  to  me,  is  erroneous.  The  right  here  sought  to  be 
enforced  is  one  created,  not  by  the  statute  of  the  state  of  New  Jersey, 
but  by  the  statute  of  the  state  of  New  York.  The  right  given  by  the 
statute  of  New  Jersey  is  for  the  benefit  of  the  individual  stockholders, 
and  the  one  given  by  the  state  of  New  York  for  the  benefit  of  the 
corporation — ^different  causes  of  action,  requiring  different  evidence  to 
establish,  and  for  which  different  relief  must  be  givep.  Reading  sec- 
tion 28  in  connection  with  section  70,  it  seems  to  me  the  only  right 
intended  to  be  given,  or  liability  to  be  imposed  upon  the  directors  of 
a  foreign  corporation  for  making  unauthorized  dividends,  is  the  same 
liability  or  obligation  as  that  imposed  by  the  statute  of  the  state  from 
which  the  corporation  received  its  charter.  Force  is  given  to  this  view 
when  these  two  sections  are  read  in  connection  with  section  34,  relat- 
ing to  the  filing  of  reports,  and  sections  14  and  15,  relating  to  combina- 
tions and  mergers. 

[2]  The  state  of  New  York  has,  for  many  years,  recognized  that 
the  internal  management  of  a  foreign  corporation  should  be  left  en- 
tirely to  the  state  of  its  origin.  Marshall  v.  Sherman,  148  N.  Y.  9,  42 
N.  E.  419,  34  L.  R.  A.  757,  51  Am.  St.  Rep.  654;  Knickerbocker  Trust 
Co.  V.  Iselin,  185  N.  Y.  54,  77  N.  E.  877, 113  Am.  St.  Rep.  863;  South- 
worth  V.  Morgan,  205  N.  Y.  293,  98  N.  E.  490.  What  the  Legislature 
of  the  state  of  New  York  has  attempted  to  do  in  the  sections  of  the 
statute  to  which  reference  has  heretofore  been  made  is  to  give  a  rem- 
edy by  which  a  liability  imposed  by  the  statutes  of  another  state,  d- 
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ther  upon  stockholders  or  directors,  may  be  enforced  in  the  state  of 
New  York  in  precisely  the  same  way  and  to  the  same  extent,  and  no 
other,  that  it  could  in  the  state  where  such  foreign  corporation  ob- 
tained its  charter. 

The  complaint,  in  my  opinion,  does  not  state  a  cause,  of  action,  and 
for  that  reason  the  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs,  with 
leave  to  the  plaintiff  to  amend  within  20  days  on  payment  of  said  costs. 

CLARKE  and  HOTCHKISS,  JJ.,  concur. 

HOTCHKISS,  J_.  I  concur  in  the  conclusion  reached  by  Mr.  Jus- 
tice McLaughlin,  section  70  is  extremely  vague,  and  to  interpret 
its  meaning  is  little  better  than  guesswork.  In  this  situation  I  prefer 
to  construe  it  in  line  with  what  I  think  the  Legislature  should  have 
done  to  conform  our  statutes  to  what  I  conceive  to  be  the  better  pol- 
icy, •which  is  to  leave  the  liability  of  directors  and  stockholders  to  the 
organic  law  of  the  corporation  but  to  confine  the  remedy  to  the  law 
of  the  forum.  Such  a  construction  is  consistent  with  a  homogeneous 
system,  whereas  a  different  one  opens  the  door  to  as  many  kinds  of 
liability  as  tiiere  may  be  states  in  which  the  corporation  becomes  domi- 
ciled. I  express  no  doubt  as  to  the  power  of  the  Legislature  to  admit 
a  foreign  corporation  to  do  business  in  this  state  on  terms  which  affect 
the  liability  of  its  directors  and  stockholders  rather  than  such  as  relate 
to  the  mere  operations  of  the  corporation  itself,  but  an  intention  so  to 
do  should  be  plainly  expressed,  and  I  prefer  not  to  construe  vague 
expressions  as  producing  that  result. 

INGRAHAM,  P.  J.  (dissenting).  The  plaintiff,  suing  on  behalf  of 
himself  and  other  stockholders  of  the  defendant  the  United  States 
Lithograph  Company,  a  corporation  incorporated  under  the  laws  of 
the  state  of  New  York,  asked  for  judgment  in  favor  of  the  corpora- 
tion and  against  the  individual  defendants,  who  are  directors  of  the 
corporation,  to  compel  the  individual  defendants  to  return  to  the  cor- 
poration the  amotmt  of  certain  dividends,  which  the  directors  have 
declared  and  paid  not  out  of  net  earnings.  The  complaint  alleges  that 
this  corporation,  while  having  upon  its  books  an  alleged  surplus  of 
$600,000,  did  not  in  fact  have  or  make  any  surplus  or  net  profits; 
that  this  apparent  surplus  was  obtained  by  carrying  property  and  ac- 
counts receivable  as  assets  largely  in  excess  of  their  actual  value,  and 
in  fact  did  not  have  any  surplus  or  net  profits ;  that  the  said  individ- 
ual defendants  willfully  and  negligently  made  and  declared  dividends 
quarterly  at  the  rate  of  1%  per  cent,  on  the  outstanding  preferred 
stock  of  said  company,  payable  on  or  about  the  1st  day  of  March, 
June,  September,  and  December,  1910,  and  on  or  about  the  1st  days 
of  March,  June,  and  September,  1911 ;  that  such  dividends  in  the  ag- 
gregate amounted  to  $200,000;  that  the  said  individual  defendants 
paid  the  said  dividends  ostensibly  out  of  the  said  pretended  and  ficti- 
tious surplus,  but  did  in  fact  willfully  and  negligently  and  contrary 
to  the  laws  and  statutes  of  the  said  state  of  New  Jersey,  and  sections 
146N.T.S.— 52 
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28  and  70  of  the  Stock  Corporation  Law  of  the  state  of  New  York 
in  such  case  made  and  provided,  divide,  withdraw,  and  pay  to  the 
preferred  stockholders  of  said  corporation  the  capital  stock  of  said 
corporation,  and  wasted  and  impaired  the  capital  stock  of  and  damag- 
ed the  said  corporation  to  the  extent  of  about  $200,000 ;  that  the  pay- 
ment of  the  said  unauthorized  and  illegal  dividends  and  the  said  dissi- 
pation and  waste  of  the  capital  stodc  of  the  company  has  resulted  in 
the  impairment  of  its.  finances  and  credit,  which  forced  the  said  com- 
pany to  place  a  mortgage  of  $1,500,000  on  its  property  for  the  purpose 
of  borrowing  money  with  which  to  discharge  debts  for  the  payment  of 
which  creditors  were  pressing,  to  the  said  company's  special  damages 
in  the  sum  of  $100,000,  and  the  complaint  demands  judgment  against 
the  individual  defendants  jointly  and  severally  for  $300,000  and  for 
other  and  further  relief.  The  complaint  further  alleges  that  the  cor- 
poration was  organized  under  the  laws  of  the  state  of  New  Jersey 
and  had  an  authorized  capital  of  $3,200,000  preferred  and  $3,300,000 
common  stock;  that  on  April  27,  1908,  the  corporation  filed  in  the 
oflBce  of  the  secretary  of  the  state  of  New  York  a  sworn  copy  of  its 
charter  and  a  statement  under  its  corporate  seal  in  compliance  with 
and  as  required  by  section  16  of  the  General  Corporation  Law  of  the 
state  of  New  York,  in  order  to  enable  it  to  do  business  in  the  state  of 
iNew  York ;  that  on  or  about  April  27,  1908,  it  received  from  the  secre- 
tary of  the  state  of  New  York  a  certificate  under  section  15  of  the 
General  Corporation  Law  of  the  state;  that  since  April  27,  1908,  the 
corporation  has  continuously  done  business  and  is  now  doing  business 
in  the  state  of  New  York,  and  has  maintained  and  still  maintains  of- 
fices in  the  city  of  New  York ;  that  the  oflSces  of  the  executive  officers 
and  the  books  of  account  of  the  said  corporation  have  been  and  now 
are  in  the  city  of  New  York ;  that  the  board  of  directors  since  April 
27,  19C^,  have  held  and  now  hold  their  meetings  in  the  state  of  New 
York ;  and  that  these  dividends  were  actually  declared  in  the  state  of 
New  York.  The  complaint  further  alleges  that  section  30  of  the  Gen- 
eral Corporation  Law  of  the  state  of  New  Jersey,  as  amended  by 
chapter  143  of  the  Laws  of  1904,  provides : 

"The  directors  of  a  corporation  shall  not  make  dlrldends  except  from  Its 
surplus,  or  from  the  net  profits  arising  from  the  business  of  such  corporation, 
nor  shall  it  divide,  withdraw,  or  in  any  way  pay  to  the  stockholders,  or  any 
of  them,  any  part  of  the  capital  stock  of  such  coriwratlon,  or  reduce  Its  capital 
stock,  except  as  authorized  by  law." 

The  section  further  provides : 

"In  case  of  any  willful  or  negligent  violation  of  the  provlsiona  of  thla  sec- 
tion, the  directors  under  whose  administration  the  same  may  have  liapi)ened, 
except  those  who  may  have  caused  their  dissent  therefrom  to  be  entered  at 
large  upon  the  minutes  of  such  directors  at  the  time,  or  who  not  then  being 
present,  shall  have  caused  their  dissent  therefrom  to  be  so  entered  upon  learn- 
ing of  such  action,  shall  jointly  and  seyerally  be  liable  at  any  time  within  six 
years  after  paying  such  dividend,  to  the  stockholders  of  such  corporation,  sev- 
erally and  respectively,  to  the  full  amount  of  any  loss  sustained  by  such  stock- 
holders, or  in  case  of  insolvency  to  the  corporation  or  its  receiver  to  the  fall 
amount  of  any  loss  sustained  by  the  corjporation,  by  ceason  of  such  withdrawal, 
division  or  reduction." 
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The  demurrer  admitting  the  facts  alleged  in  the  ccmplaint,  the  dec- 
laration of  this  dividend  was  clearly  a  violation  of  the  provisions  of 
the  General  Corporation  Law  of  the  state  of  New  Jersey,  and  the  di- 
rectors of  the  corporation,  therefore,  were  not  authorized,  to  declare 
and  pay  such  dividend,  and  the  dividend  was  therefore  an  "unauthor- 
ized" dividend.  The  liability  imposed  by  the  statute  of  the  state  of 
New  Jersey  for  a  violation  of  its  statute  is  not  attempted  to  be  en- 
forced in  ibis  action.  The  complaint  does  not  all^e  damage  to  the 
plaintiff  as  stockholder,  as  distinct  from  the  corporation,  nor  does  the 
complaint  allege  that  the  corporation  is  insolvent.  Therefore,  as  long 
as  the  corporation  had  confined  its  operations  to  the  state  of  New 
Jersey,  its  directors,  for  a  violation  of  the  statutes  of  New  Jersey, 
could  be  held  liable  only  as  provided  in  the  statutes  of  the  state  of  New 
Jersey.  The  defendant  corporation,  however,  has  come  into  the  state 
of  New  York,  and,  as  provided  by  law,  has  obtained  authority  to  do 
business  within  this  state,  has  maintained  its  offices  here,  and  has 
transacted  its  business  in  this  state.  It  has  therefore  assumed  the  ob- 
ligation to  obey  the  laws  of  this  state,  and  has  subjected  itself  to  such 
liability  as  the  laws  of  this  state  impose  upon  foreign  corporations 
coming  into  this  state  and  transacting  business  here. 

To  sustain  this  action  the  plaintiff  must  allege  facts  to  show  that, 
under  the  laws  of  this  state,  its  directors  have  become  responsible 
to  the  corporation  to  the  amount  of  these  dividends  thus  illegally  de- 
clared in  violation  of  the  statutes  of  the  state  under  which  it  received 
its  right  to  exist  and  authority  to  do  business.  By  section  28  of  the 
Stock  Corporation  Law  of  New  York  (Laws  1890,  c.  564,  as  amended 
by  Laws  1892,  c.  688,  and  Laws  1901,  c.  354;  Laws  1909,  c.  61; 
Consol.  Laws,  c.  59)  it  is  provided  that : 

"Tbe  directors  of  a  stock  corporation  shall  not  make  dividends,  except  from 
the  surplus  profits  arising  from  the  business  of  such  corporation,  nor  divide, 
withdraw,  or  in  any  way  pay  to  the  stockholders,  or  any  of  them,  any  part  of 
tbe  capital  of  such  corporation  or  reduce  Its  capital  stock,  except  as  authorized 
by  law.  In  case  of  any  rlolatlon  of  the  provisions  of  the  section,  the  directors, 
under  whose  administration  the'  same  may  have  hapi)ened,  except  those  who 
may  have  caused  their  dissent  therefrom  to  be  entered  at  large  upon  the  min- 
utes of  such  directors,  at  any  time,  or  were  not  present  when  the  same  hap- 
pened, shall  Jointly  and  severally  be  liable  to  such  corporation  and  to  the  cred- 
itors thereof  to  the  full  amount  of  any  loss  sustained  by  such  corporation  or 
its  directors  respecttvely  by  reason  of  such  withdrawal,  division  or  reduction." 

This  provision  applies  solely  to  domestic  corporations.  It  directly 
prohibits  the  declaration  or  payment  of  dividends  except  from  the 
surplus  profits  arising  from  the  business  of  such  corporation  and  is 
substantially  the  same  as  the  provision  of  the  statute  of  New  Jersey, 
to  which  reference  has  been  made.  In  both  New  York  and  New  Jer- 
sey the  declaration  or  payment  of  dividend  out  of  the  capital  stock  of 
the  corporation,  and  not  out  of  surplus  or  net  profits  arising  from  the 
business  of  the  corporation,  is  illegal.  The  liability  imposed  for  the 
payment  of  such  a  dividend  upon  the  directors  of  the  corporation  is 
somewhat  different,  but  the  main  object  of  both  statutes  is  to  prohibit 
the  payment  of  dividends  out  of  capital  and  to  restrict  the  payment 
of  such  dividends  to  cases  where  the  corporation  actually  has  surplus 
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or  net  profits  over  and  above  its  capital  which  is  applicable  to  the  pay- 
ment of  dividends.  Section  70  of  the  Stodc  Corporation  Law  of  New 
York  (Laws  1890,  c  564,  as  amended  by  Laws  1897,  c.  384;  Laws 
1909,  c.  61 ;  Consol.  Laws,  c  59)  relates  to  corporations  organized 
under  the  laws  of  other  states,  which  have  come  into  this  state,  and 
which  are  transacting  business  herein.    That  section  provides: 

"The  officers,  directors  and  stockholders  of  a  foreign  stock  corporation  trans- 
acting buslneaei  In  this  state,  except  moneyed  and  railroad  corporations,  shall 
be  liable  under  the  provisions  of  this  chapter,  in  the  same  manner  and  to  the 
same  extent  as  the  officers,  directors  and  stockholders  of  a  domestic  corpora- 
tion, for  (1)  the  making  of  unauthorized  dividends.    •    •    •  " 

When  this  New  Jersey  corporation  came  into  this  state,  obtained 
permission  to  transact  its  business  here,  and  established  its  executive 
offices  here,  it  acquired  the  rights  of  a  domestic  corporation  to  the  pro- 
tection of  the  laws  of  this  state,  to  transact  its  business  here,  and  to 
the  substantial  benefits  that  accrue  to  a  domestic  corporation.  By  its 
voluntary  act,  and  to  secure  to  itself  the  benefits  of  recognition  herein 
as  a  corporation  duly  authorized  to  transact  its  business  here,  it  neces- 
sarily accepted  and  subjected  itself  to  the  provisions  of  the  laws  of 
this  state  in  relation  to  the  regulation  of  its  corporate  affairs  and  to 
the  obligations  imposed  upon  such  a  foreign  corporation  by  the  laws 
of  this  state.  It  subjected  itself  to  taxation,  in  accordance  with  the 
laws  of  this  state ;  it  subjected  itself  to  such  regulations  as  this  state 
prescribed  for  the  management  and  conduct  of  corporations  acquiring 
authority  to  transact  business  here  and  to  the  imposition  of  such  pen- 
alties or  liabilities  for  a  violation  of  the  laws  of  this  state  in  relation 
to  the  transaction  of  business  as  are  imposed  by  the  laws  of  this  state. 
It  was  under  no  obligation  to  come  here,  to  transact  its  business  here, 
or  to  subject  itself  to  the  laws  of  this  state.  But,  when  it  voluntarily 
acquired  the  right  to  transact  business  here,  it  necessarily  subjected 
itself  to  the  regulations  which  this  state  has  seen  fit  to  impose  upon 
corporations  acquiring  such  privileges,  and  its  officers,  directors,  and 
stockholders,  who  brought  this  corporation  here  and  performed  on 
behalf  of  the  corporation  the  duties  of  their  respective  offices,  also 
subjected  themselves  to  the  provisions  of  law  regulating  their  conduct 
as  such  directors  and  officers,  assumed  the  obligation  to  the  state  to 
obey  its  laws  in  relation  to  the  performance  of  their  duties,  and  sub- 
jected themselves  to  the  liabilities  imposed  for  a  violation  of  the  laws 
of  this  state  in  the  performance  of  their  duties  as  officers  and  directors. 

I  assume  that  it  could  not  be  disputed  that  if  the  laws  of  this  state 
provided  that  the  declaration  of  such  unauthorized  dividends  was  made 
a  crime,  and  the  officers  and  directors  had  met  and  declared  such  a 
dividend  in  this  state,  they  would  have  been  subject  to  the  penalty  pre- 
scribed, although  the  laws  of  New  Jersey  imposed  no  such  penalty  for 
a  violation  of  its  laws.  Whether  or  not  the  dividend  was  authorized 
or  unauthorized,  of  course,  must  be  determined  by  the  laws  of  New 
Jersey,  under  whose  authority  the  corporation  existed.  Whether  or 
not  tiiis  state  could  prohibit  foreign  corporations  from  declaring  a 
dividend  in  the  state  where  it  was  incorporated  is  not  the  question  here 
presented,  as  the  state  has  not  attempted  to  regulate  the  internal  affairs 
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of  foreign  corporations  so  far  as  to  r^;ulate  what  is  and  what  is  not 
an  unauthorized  dividend.  What  the  state  has  done  is  to  say  that  the 
officers  and  directors  of  a  foreign  corporation  shall  not  make  divi- 
dends, prohibited  by  the  laws  of  the  state  under  whose  laws  it  exists ; 
and  it  then  provides  that,'  if  the  directors  of  such  a  foreign  corporation 
shall  make  such  an  unauthorized  dividend,  such  directors,  under  whose 
administration  the  same  way  have  been  dedared  and  paid,  shall  jointly 
and  severally  be  liable  to  the  corporation  and  the  creditors  thereof  to 
the  full  amount  of  any  loss  to  such  corporation  or  creditors  by  reason 
of  such  withdrawal,  division,  or  reduction  of  the  capital  stock.  For 
the  purpose  of  enforcing  that  liability,  section  70  of  the  Stock  Corpo- 
ration Law  of  New  York  further  provides  that : 

"Such  *  •  •  liabilities  [1.  e.,  the  liability  prescribed  by  the  chapter  of 
the  Sto<^  Corporation  Law  contaiolng  sectton  70]  may  be  enforced  in  the 
courts  of  this  state  in  the  same  manner  as  similar  liabilities  imposed  by  law 
upon  the  officers,  directors  and  stockholders  of  a  domestic  corporation." 

Thus,  the  directors  of  a  foreign  corporation  doing  business  in  this 
state  shall  be  liable  to  the  corporation  in  the  same  manner  and  to  the 
same  extent  as  the  directors  of  a  domestic  corporation,  which  liability 
may  be  enforced  in  the  same  manner  as  a  similar  liability  imposed  by 
the  law  upon  the  directors  of  a  domestic  corporation.  The  liability 
for  the  declaration  of  an  unauthorized  dividend  depends  upon  the  law 
of  this  state  and  not  upon  the  law  of  the  state  of  New  Jersey.  As 
to  what  is  or  is  not  an  unauthorized  dividend  recourse  must  be  had  to 
the  powers  given  to  the  corporation  by  the  statutes  of  New  Jersey. 
If  the  dividend  declared  by  the  directors  of  a  foreign  corporation, 
organized  under  ttie  laws  of  the  state  of  New  Jersey,  doing  business 
in  this  state,  is  prohibited  by  the  statute  of  the  state  of  New  Jersey, 
it  is  an  unauthorized  dividend,  and  the  law  of  this  state  says  diat,  if 
the  directors  of  this  corporation  have  declared  an  unauthorized  divi- 
dend, they  shall  be  liable,  not  as  provided  by  the  laws  of  the  state  of 
New  Jersey,  but  in  the  same  manner  and  to  the  same  extent  as  the 
officers,  directors,  and  stockholders  of  a  domestic  corporation,  and 
such  liability  may  be  enforced  in  this  state  in  the  same  manner  as  a 
similar  liability  imposed  upon  the  directors  of  a  domestic  corporation. 
For  the  declaration  of  unauthorized  dividends,  the  directors  were 
jointly  and  severally  made  liable  to  such  corporation  and  the  creditors 
of  such  corporation  to  the  full  amount  of  any  loss  sustained  by  said 
corporation  or  creditors  by  reason  of  such  withdrawal,  division,  or 
reduction. 

It  is  to  be  noticed,  in  construing  the  New  Jersey  statute,  that  the 
prohibition  is  directed  against  the  directors  of  the  corporation  and  not 
against  the  corporation  itself.  The  New  Jersey  statute  provides  that 
the  directors  of  a  corporation  shall  not  make  dividends  except  from 
the  surplus  or  net  profits  arising  from  the  conduct  of  the  business  of 
such  corporation.  By  section  28  of  the  Stock  Corporation  Law  of 
New  York,  the  prohibition  is  also  directed  against  the  directors  of 
a  stock  corporation,  and  they  are  prohibited  from  making  any  such 
dividend.  So  the  action  of  these  individual  defendants,  acting  as  di- 
rectors of  said  corporation,  was  in  violation  of  the  laws  of  the  state 
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of  New  Jersey,  wherein  the  corporation  was  incorporated,  and  the 
laws  of  the  state  of  New  York,  where  it  had  been  domiciled  and  had 
applied  for  and  received  permission  of  the  authorities  of  New  York 
to  do  business  here.  Thus  it  seems  to  me  the  question  that  is  here 
presented  is  whether  the  state  of  New  York  has  distinctly  prohibited 
the  directors  of  a  foreign  corporation  from  declaring  a  dividend  in 
violation  of  the  laws  of  the  state  which  incorporated  it,  and  whether 
the  violation  of  such  a  statute  exposes  a  director  to  the  liability  which 
the  law  of  this  state  imposes  upon  the  directors  of  a  domestic  cor- 
poration for  a  violation  of  its  provisions,  and,  if  the  laws  of  this 
state  have  imposed  such  a  liability,  whether  there  is  any  reason  why 
such  a  law  should  not  be  enforced.  This  question  was  examined  in 
Hutchinson  v.  Stadler,  85  App.  Div.  424,  83  N.  Y.  Supp.  509,  and 
in  that  case  I  tried  to  establish  that  the  liability  of  directors  of  a  cor- 
poration neither  rested  upon  the  common-law  liability  of  directors, 
nor  could  liability  of  directors  of  corporations  incorporated  by  an-- 
other  state,  imposed  by  the  laws  of  the  state  of  their  incorporation, 
be  enforced  in  this  state.  But  I  came  to  the  conclusion  that  this  lia- 
bility could  be  enforced  under  section  60  of  the  Stock  Corporation 
Law  of  New  York  (Laws  1892,  c.  688,  as  amended  by  Laws  1897,  c. 
384),  which  is  now  the  provision  of  section  70  of  the  Stock  Corpora- 
tion Law  of  1909.  It  is  not  necessary  to  repeat  what  I  said  in  that 
case.  The  conclusion  at  which  I  then  arrived  has  been  confirmed  by 
subsequent  study,  as  follows: 

"Reading  these  two  sections  together,  it  would  seem  that  it  was  the  Inten- 
tion of  the  Legislature  to  Impose  upon  the  directors  of  a  foreign  corporation, 
transacting  business  in  this  state,  a  liability  to  the  corporation  for  the  amount 
of  its  capital  divided  among  stockholders,  when  such  dividend  was  prohibited 
by  ttie  state  from  which  the  corporation  had  received  its  charter." 

That  the  state  has  power  to  impose  upon  foreign  corporations  com- 
ing into  this  state  and  its  officers  and  directors  such  liability  for  a 
refusal  to  comply  with  the  laws  of  this  state  is,  I  think,  clear.  See 
Hovey  v.  De  Long  Hook  &  Eye  Co.,  147  App.  Div.  881,  133  N.  Y. 
Supp.  25. 

Therefore  I  think  there  is  a  good  cause  of  action  alleged,  and  that 
the  order  should  be  affirmed,  with  $10  costs  and  disbursements  to  the 
respondent. 

SCOTT,  J.,  concurs. 
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BOAKB  ▼.  pi  MASCO. 
(Supreme  Conrt,  Appellate  Division,  Second  Department    Mardh  ST,  1914.) 

OXTABANTT  (§  36*) — CONsfrBUCTION — ScOPE  AND  EXTBNT  OF  LlABIUTT. 

Defendant  executed  to  plaintiff  the  following  written  guaranty:  "I  un- 
derstand from  Sullivan  Parlsano  •  •  ♦  that  you  aire  to  supply  him 
with  building  material  to  the  amount  of  $270,001  of  which  you  have  re- 
ceived $50.00.  *  *  *  I  am  willing  to  secure  you  for  the  balance  which 
1»  $220.00,"  etc.  Held,  that  the  $220,  the  payment  of  which  defendant 
guarantied,  was  not  a  limit  for  a  standing  credit,  but  was  exhausted  when 
the  sales  amounted  to  $220. 

[Ed.  Note.— For  other  cases,  see  Guaranty,  Cent  Dig.  K  88-46;  Dec. 
Dig.  f  36.*] 

Appeal  from  Westchester  County  Court 

Action  by  Charles  G.  Roake  against  Antonio  Di  Marco.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  RICH,  STAPLETON, 
and  PUTNAM,  JJ. 

Solomon  Goodman,  of  New  York  City,  for  appellant  ' 
C.  C.  Fenno,  of  White  Plains,  for  respondent. 

PER  CURIAM.  On  April  16,  1912,  defendant  gave  this  written 
guaranty : 

"I  understand  from  Sullivan  Parlsano,  of  No.  6  Third  street  New  Bochelle, 
that  you  are  to  supply  him  with  building  material  to  the  amount  of  $270,  of 
which  you  have  received  $60.  That  the  balance  Is  to  be  paid  at  the  rate  of 
$50  per  month. 

"I  am  willing  to  secure  you  for  the  balance,  which  is  $220,  should  Sullivan 
Parlsano  fall  to  do  so,  by  sending  you  the  sum  of  $60,  my  personal  check  to 
your  order  on  the  16tb  days  of  each  and  every  month,  until  the  sum  of  $220 
Is  paid." 

Plaintiff  supplied  materials,  delivering  on  April  16th  lumber  and 
nails  to  the  amount  of  $86.55,  towards  which  the  principal  debtor  had 
already  paid  $50. 

By  April  26th,  plaintifiF  had  delivered  materials  up  to  $269.60,  but 
up  to  November,  the  total  sales  aggregated  $369.26,  against  which  the 
debtor's  part  payments  amounted  to  $185.  Plaintiff  testified  that  he 
had  always  ke^t  the  balance  due  him  under  $220.  Judgment  was  given 
for  the  balance  of  the  final  account — $206.26 — rwitii  costs. 

This  appeal  raised  the  question  of  the  intent  and  scope  of  the  guar- 
anty. Was  the  $220,  mentioned,  a  limit  for  a  standing  credit,  or  was 
that  sum  (plus  $50  then  paid)  the  limit  upon  the  entire  sales  ? 

The  first  sentence  of  the  above  letter  limits  its  scope.  It  contains  a 
recital,  very  precise  and  definite,  of  the  amount  of  material  to  be  fur- 
nished, namely,  $270,  on  which  $50  had  been  paid ;  the  $220  balance 
to  be  payable  $50  monthly.  The  trial  proofs  did  not  show  any  er- 
ror in  this  stunmary  of  the  ordinal  agreement  Thus  defendant 
showed  just  how  and  for  what  payments  he  was  "willing  to  secure" 
plaintiff,  and  confined  it  to  a  single  transaction  as  definitely  as  if  his 
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guaranty  had  been  indorsed  upon  a  written  contract  for  lumber  sales. 
After  furnishing  $270  worth  of  material,  there  are  no  words  looking 
to  further  supplies  or  carrying  the  dealing  beyond  the  first  sales,  as  in 
McShane  Co.  v.  Padian,  142  N.  Y.  207,  36  N.  E.  880.  Sales  to  that 
amount  reached  the  limit  imposed  by  defendant,  and  exhausted  his 
guaranty.  Fellows  v.  Prentiss,  3  Denio,  512,  45  Am.  Dec.  484;  JLam- 
port  V.  Greenberg,  48  Misc.  Rep.  513, 96  N.  Y.  Supp.  143 ;  Sherman  v. 
Mulloy,  174  Mass.  41,  54  N.  E.  345,  75  Am.  St.  Rep.  286. 

The  judgment  and  order  of  the  County  Court  of  Westchester  County 
must  therefore  be  reversed,  with  costs  of  appeal  to  defendant,  and 
judgment  for  the  plaintiff  for  $35,  with  appropriate  costs  to  defendant. 


In  re  PBNNDORF. 

(Snpreme  Court,  Appellate  DlTlslpn,  First  Department    April  3,  1914.) 

Appeal  and  Erbob  (f  1178*) — Disposition  or  Cause — Revebsal — Obdkbiro 
New  Tbial. 

Where,  in  a  proceeding  for  the  settlement  of  the  accounts  of  an  execu- 
trix, several  of  the  findings  of  the  referee  were  not  snstalned  by  the  evi- 
dence, and  incompetent  evidence  was  admitted,  the  decree  will  be  re- 
versed, with  orders  to  vacate  the  order  of  reference  and  order  a  new  ref- 
erence, so  that  the  facts  could  be  brought  out  with  greater  clearness  and 
the  incompetent  evidence  eliminated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ii  4604- 
4620;    Dec.  Dig.  |  1178.»] 

Appeal  from  Surrc^te's  Court,  New  York  County. 

Proceedings  for  the  settlement  of  the  account  of  Mary  Penndorf, 
executrix  of  Margarethe  Knaus,  deceased.  From  a  decree  denying 
a  motion  to  vacate  and  set  aside  the  referee's  report,  the  moving  party 
appeals.    Reversed,  with  directions. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  HOTCHKISS,  JJ.    , 

Gilbert  W.  Minor,  of  New  York  City,  for  appellant 
Henry  K.  Davis,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  evidence  was  insufficient  to  establish  a  gift 
to  Mrs.  Penndorf  of  the  check  for  $10,175  received  by  the  testatrix 
in  payment  of  the  Harris  mortgage.  The  refusal  of-  the  referee  to 
charge  the  executrix  with  the  $1,5(X)  drawn  frotn  the  Harlem  Saving* 
Bank  and  the  $478.70  reinaining  on  deposit  to  the  credit  of  the  ac- 
count in  that  bank  was  against  the  weight  of  evidence,  as  was  like- 
wise his  failure  to  charge  the  executrix  with  the  $1,451.21  drawn 
from  this  German  Savings  Bank  and  invested-  in  the  Messerschmidt 
mortgage,  all  of  the  moneys  to  make  up  which  seem  to  have  belonged 
to  the  deceased.  The  failure  of  the  referee  to  charge  the  executrix 
with  $1,060.45,  the  amount  of  the  deposit  in  the  Harlem  Savings 
Bank,  was  likewise  against  the  weight  of  evidence,  and  the  same  is 
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true  of  the  $1,058.60,  the  amount  of  the  deposit  in  the  Bowery  Sav- 
ings Bank. 

We  think  that  it  is  fairly  to  be  inferred  from  the  evidence  that  the 
deceased  commonly  used  Mrs.  Penndorf  as  the  medium  through  which 
she  transacted  her  business,  including  her  deposits  of  money  with 
banks  and  her  investments.  The  evidence  also  indicates  tiiat  there 
may  have  been  a  confusion  of  moneys  which  were  the  separate  prop- 
erty of  Mrs.  Penndorf,  and  which  were  not  derived  from  the  deceased, 
with  moneys  of  the  latter,  but  to  what  extent  it  is  impossible  to  say. 
It  may  also  be  inferred  that  a  portion  of  the  $10,175  check,  and  per- 
haps of  other  sums  which  came  into  the  hands  of  Mrs.  Penndorf,. 
were  reinvested  by  her  in  some  mortgage  or  other  security,  thus  creat- 
ing an  apparent  duplication  of  items.  The  referee  improperiy  ad- 
mitted much  evidence  of  a  hearsay  and  otherwise  improper  nattu-e. 
A  new  trial  will  afford  an  opportunity  to  bring  out  the  facts  with 
greater  clearness  and  to  avoid  the  admission  of  palpably  incompetent 
testimony. 

For  these  reasons,  the  decree  is  reversed,  with  costs  to  abide  event,, 
the  order  of  reference  vacated,  and  the  matter  referred  to  a  new  ref- 
eree, to  be  appointed  by  this  court. 


NATIONAL  SURETY  CO.  v.  WINSTON  «t  aL 
(Snpreme  Coart,  Appellate  Dirislon,  First  Department    April  8,  1914.) 

CONTKACTS    (I  310*) — TlBMINATION — IkBOLTINOT. 

Defendants,  upon  being  awarded  a  city  construction  contract,  gave  no 
undertaking  by  a  surety  company,  and  at  the  same  time  executed  an 
agreement  to  Indemnify  the  surety  company  and  pay  It  an  annual  pre- 
mium. Tbe  surety  afterwards  became  insolrent  and  rdnaured  its  risks 
with  plaintiff  soiety  company,  assigning  to  it  all  of  its  indemnity  agree- 
ments, etc.  The  original  surety  company  still  exists,  in  liquidation,  and 
apparently  its  bond  is  still  good,  notwithstanding  its  insolvency.  Held, 
that  plaintiff  surety  company  could  sue  for  a  premium  due  under  the- 
oilginal  indemnity  contract  executed  by  the  insolvent  company,  as  against 
an  objection  that  the  Insolvency  of  the  surety  company  necessarily  ter- 
minated the  indemnity  contract ; '  the  etty  having  accepted  the  substituted 
■  surety. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  {  1447 ;  Dec.  Dig. 
{  310.»J 

Appeal  from  Trial  Term,  New  Yorlc  County. 

Action  by  the  National  Surety  Company  against  James  O.  Winston 
and  Thomas.  S.  Winston,  partners  as  Winston  &  Co,,  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.     Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT„ 
DOWLING,  and  HOTCHKISS,  JJ. 

A.  T.  Clearwater,  of  Kingston,  for  appellants. 
William  R.  Page,  of  New  York  City,  for  respondent. 

SCOTT,  J.  Defendants  were  awarded  a  contract  to  construct  a 
portion  of  the  new  aqueduct  for  the  city  of  New  York.    They  gave 
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the  city  an  undertaking  of  the  Empire  State  Surety  Company  in  the 
sum  of  $80,000,  and  at  the  same  time  executed  an  agreement  to  in- 
demnify the  Surety  Company  and  to  pay  it  an  annual  premium  of 
$1,200,  payable  in  advance  on  the  20th  day  of  September,  afterwards 
changed  to  the  20th  day  of  February,  in  each  year.  The  ^npire 
State  Surety  Company  became  insolvent  and  is  now  in  process  of 
Uquidation. 

On  September  18,  1912,  the  Empire  State  Insurance  Company  re- 
insured all  of  its  risks  with  plaintiff  and  assigned  to  it  all  of  its  good 
will,  agreements  of  insurance  and  reinsurance,  indemnity  agreements, 
and  the  like;  plaintiff  agreeing  on  its  part  to  assume  and  fulfill  all 
the  outstanding  contracts  of  the  Empire  State  Surety  Company^ 
Neither  the  city  of  New  York  nor  defendants  were  parties  to  this 
agreement,  nor  so  far  as  appears  have  consented  to  it;  but,  on  the 
other  hand,  it  does  not  appear  that  the  city  has  called  on  defendants 
to  substitute  other  security.  This  action  is  for  the  premium  which 
fell  due  February  20,  1912,  which  defendants  refused  to  pay. 

The  appellant  argues  that  by  becoming  insolvent  the  Empire  State 
Company  .necessarily  broke  its  contract  with  the  city  of  New  York 
to  insure  defendant's  faithful  performance  of  its  contract,  and  con- 
sequently that  the  contract  of  indemnitor  failed  of  consideration  to 
support  it.  This  argument  is  supported  by  a  line  of  cases  holding 
that  an  insurer  or  casualty  company  upon  becoming  insolvent  or 
reinsuring  its  policies,  breaks  its  contract  with  its  policy  holders,  and 
that  they  are  not  required  to  go  on  paying  premiums  or  to  accept  the 
substitution  of  the  reinsuring  company. 

The  analogy  is  not  perfect,  however.  Defendants  are  not,  in  the 
usual  sense,  policy  holders  of  the  Empire  State  Company.  That  com- 
pany does  not  insure  defendants.  Its  agreement  with  them  is  that 
it  will  insure  the  city  of  New  York  against  any  default  on  the  part 
of  defendants.  If  the  city  is  content  to  accept  the  substituted  surety, 
as  it  appears  to  be,  defendants  get  all  that  they  contracted  for.  So 
long  as  the  city  is  satisfied,  it  can  make  no  difference  to  defendants 
who  the  city  accepts  as  surety.  If  it  accepts  any  one,  the  defendants 
have  received  consideration  for  their  indemnity  agreement. 

The  Empire  State  Company  still  exists  and  is  still  liable  upon  its 
bond,  and  for  all  that  appears  its  bond  is  perfectly  good,  notwitii- 
standing  its  insolvency.  It  has  simply  superadded  to  its  own  responsi- 
bility that  of  plaintiff,  and  it,  or  its  assignee,  are  entitled  to  enforce 
the  indemnity  agreement. 

Judgment  appealed  from  is  affirmed,  with  costs.    All  concur. 
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In  re  VAN  ALST  AVENUE  IN  CITY  OF  NEW  YORK,  BOEOUGH  OF 

QUEENS. 

(Supreme  Court,  Appellate  Division,  Second  Department    Mardi  20, 1914.) 

EiaNKiTT  DouAiR  (§  243*) — Judgment — Res  Judicata — Mattebs  Concluded. 
Where  the  question  whether  land  burdened  with  easements  was  entitled 
to  more  than  a  nominal  award  was  determined  against  the  city  In  a  for- 
mer proceeding,  its  contention  that  a  damage  parcel  so  burdened  should 
receive  only  a  nominal  award  could  not  be  considered  in  a  subsequent  pro- 
ceeding. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain^  Cent  Dig.  K  551, 
627-629,  700;  Dea  Dig.  I  243.*] 

Appeal  from  Special  Term,  Queens  County.    " 

Application  of  the  City  of  New  York  relative  to  acquiring  title,  etc., 
for  opening  and  extending  Van.Alst  Avenue  from  Nott  Avenue  to 
Hoyt  Avenue,  etc.,  Borou^  of  Queens,  City  of  New  York.  Report  of 
the  referee  confirmed,  and  Joseph  Wild  &  Co.  and  others  appeal.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  BURJR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Clarence  Edwards,  of  Elmhurst,  for  appellant  Payne. 

Arthur  C.  Bostwick,  of  New  York  City,  for  appellants  Joseph  Wild 
&Co. 

Nathan  A.  Smyth,  of  New  York  City,  for  petitioners  Gerard  and 
others. 

John  J.  Kearney,  of  New  York  City  (Joel  j.  Squier,  of  New  York 
City,  on  the  brief),  for  the  City  of  New  York. 

PER  CURIAM.  The  city's  contention  that  damage  parcel  No.  85 
had  been  burdened  with  easements  of  light  and  air,  and  therefore 
should  receive  only  a  nominal  award,  cannot  now  be  considered.  That 
ground  was  presented  upon  the  former  condemnation  proceedings,  both 
here  (143  App.  Div.  564,  128  N.  Y.  Supp.  371)  and  in  the  Court  of 
Appeals  (203  N.  Y,  570,  96  N.  E.  1133).  The  question  of  easements 
burdening  the  land  condemned,  having  been  determined  against  the 
city,  cannot  be  reopened  upon  the  present  record. 

A  further  review  of  the  testimony  confirms  the  conclusion  of  the 
learned  referee  that  a  title  in  Messrs.  Wild  8t  Co.  by  adverse  possession 
is  not  established. 

The  rights  of  Payne  under  the  conveyance  of  1898,  upon  the  record 
as  made  in  the  condemnation  proceedings,  are  not  materially  changed 
by  the  present  evidence  as  to  the  negotiations  leading  up  to  that  sale. 
With  some  transposition  of  clauses,  the  selling  contract  closely  follows 
the  terms  of  the  deed.  The  words  "all  portions  of  said  tract  are  not 
to  be  read  alone.  Such  a  general  expression  of  purpose  or  intent  or- 
dinarily does  not  have  the  broad  scope  to  embrace  and  grant  a  sepa- 
rate and  distinct  subject-matter,  but  the  language  is  rather  to  be  taken 
as  evidence  of  an  intent  to  pass  some  incidental  right  or  appurtenant 
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interest.  Such  a  purpose  is  certainly  the  more  reasonable  one  to  be 
applied  to  general  expressions,  where  the  existence  of  such  a  separate 
parcel  was  not  then  realized  by  either  party  to  the  conveyance-.  The 
further  proofs,  and  the  able  argument  in  support  of  the  claimant 
Payne,  do  not  lead  us  to  a  different  view  from  that  expressed  in  the 
former  opinion  in  the  condemnation  proceedings. 

The  order  qf  the  Special  Term  confirming  the  referee's  report  is 
therefore  affirmed,  with  $10  costs  and  disbursements  to  the  respond- 
ents. 


GILLERAN  v.  SPBINGFIELD,  L.  L,  CEMETERY  SOCIBTX  et  al 

(Supreme  Court,  Appellate  Division,  First  Department    April  8,  1914.) 

IirjTJNcnow  a  12») — RBSTBAimno  Cobfobate  Aoiior-^Rioht  to  Sub — Show- 
ino  OF  Davaoc. 

Where  one,  suing  to  restrain  tbe  boldlnt;  of  a  special  meeting  of  cor- 
porate directors  on  the  ground  that  the  call  tiierefor  was  not  properly  is- 
sued, merely  sues  individually,  and  alleges  that  he  is  president  of  the  as- 
Boclatlon  and  the  holder  of  some  of  its  certificates  of  indebtedness,  but 
does  not  show  that  anything  proposed  to  be  done  will  Injure  the  certificate 
holders  or  the  association,  he  cannot  maintain  tbe  action. 

[Ed.  Note.— For  other  cases,  see  In  junction,  Cent  Dig.  |  12;  Dea  Dig. 
112.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  Gilleran  against  the  Springfield,  L.  I.,  Cemetery 
Society  and  others.  From  an  interlocutory  judgment  overruling  de- 
murrer to  the  complaint,  defendants  appeal.  Reversed,  and  demur- 
rer sustained. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Antonio  Knauth,  of  New  York  City,  for  appellants. 
John  M.  Gardner,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  action  is  brought  to  restrain  the  holding  of  a 
special  meeting  of  the  directors  of  the  defendant  Cemetery  Society, 
upon  the  ground  that  the  call  for  such  meeting  was  not  issued  in  the 
manner  prescribed  by  the  by-laws.  The  ultimate  purpose  of  the  ac- 
tion is  to  prevent  the  adoption  of  certain  amendments  to  the  by-laws. 
We  do  not  consider  it  necessary  at  this  time  to  determine  whether 
or  not  the  amendments,  if  adopted  at  the  meeting  sought  to  be  re- 
strained, would  be  valid  or  not.  The  difficulty  we  find  with  the  pres- 
ent action  is  that  the  plaintiff  fails  to  show  that  the  proposed  meet- 
ing, if  held,  will  injure  him  in  any  legal  sense. 

He  sues  individually,  and  alleges  that  he  is  president  of  the  society 
and  the  holder  of  some  of  its  certificates  of  indebtedness.  He  does 
not  sue  in  behalf  of  the  society,  or  in  behalf  of  other  certificate  hold- 
ers situated  similarly  to  himself.  Nor  does  he  show  that  anything 
proposed  to  be  done  at  the  meeting  will  be  injurious  to  the  interests 
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of  the  society  or  its  certificate  holders,  or  specially  injurious  to  him 
as  the  holder  of  a  certificate.  If  the  meeting  be  held,  and  the  proposed 
amendments  adopted,  and  any  action  be  threatened  or  attempted  un- 
der them  in  derogation  of  plaintiff's  legal  rights  as  president  or  cer- 
tificate holder,  it  will  be  open  to  him  to  take  appropriate  legal  meas- 
ures to  protect  those  rights..  Even  if  the  call  for  llie  meeting  be  ir- 
regular, it  by  no  means  follows,  of  necessity,  that  the  action  taken 
at  the  meeting  will  be  invalid. 

The  judgment  appealed  from  must  be  reversed,  and  the  demurrer 
sustained,  with  costs  to  defendants  in  this  court  and  in  the  court  be- 
low.  All  concur. 


PEOPLE  ex  lel.  LESNIAK  v.  MIKULSKI. 

(City  Magistrates'  Court  of  New  York  City.    March,  1914.) 

L  Threats  (f  1*) — Offinbks — Statute. 

Under  Penal  Law  (Consol.  Laws,  c.  40)  {  551,  making  any  person  know- 
ingly sending,  or  dellTering  or  making,  and,  for  the  purpose  of  delivering 
or  aending,  parting  with  possession  of  any  letter  or  writing  with  or  with- 
out a  name  subscribed  thereto,  with  Intent  to  annoy  any  person,  guilty  of 
a  misdemeanor.  It  Is  not  necessary  to  the  offense  to  prove  that  the  author 
of  the  writing  addressed  or  caused  It  to  be  directly  delivered  to  the  per- 
son affected  thereby  if  he  Intended  that  It  should  reach  snch  person ;  and 
the  offense  may  be  also  committed  by  sending  a  letter  containing  a  threat 
of  some  other  person,  provided  It  Is  sent  to  annoy ;  and  hence  defendant's 
anonymous  letters  to  the  police  department,  complaining  of  the  illegal  con- 
duct of  complainant's  saloon,  not  communicated  to  or  Intended  for  com- 
plainant, who  had  no  knowledge  until  he  obtained  them  from  the  depart- 
ment. In  the  absence  of  privilege  constituted  an  offense. 

[Ed.  Note. — For  other  cases,  see  Threats,  Cent.  Dig.  H  1-6;  Dec.  Dig. 
II.*) 

2.  Threats  (§  1*) — Competency — Pbivileoe. 

It  is  against  public  policy  for  police  officers  to  disclose  their  source  of 
Information  of  the  commission  of  crime. 

[Ed.  Note. — For  other  cases,  see  Threats,  Cent  Dig.  !|  1-6;   Dec.  Dig. 

II.*] 

3.  Threats  (S  1*) — OFFSifSES — Arnotancb. 

Under  Penal  Law  (ConsoL  Laws,  c.  40)  {  551,  making  it  a  misdemeanor 
to  knowingly  send  or  deliver  any  letter  or  writing,  with  or  without  a  name 
sabscribed  thereto,  with  Intent  to  annoy,  the  writing  must  be  calculated 
to  cause  real  annoyance  and  disturbance  In  the  mind  of  the  person  af- 
fected, and  not  merely  a  whimsical  or  caprldons  annoyance,  although  no 
precise  words  are  required  to  convey  a  threat  or  cause  annoyance.  But 
the  statute  does  not  prevent  bona  fide  complaint  of  the  commission  or  sus- 
picion of  crime. 

[Ed.  Note.— For  other  cases,  see  Threats,  Cent  Dig.  i{  1-6;  Dec.  Dig. 
I  1.*] 

4.  Threats  (f  !•) — Strict  Constbuotion — Penal  Statute. 

Under  snch  statute,  one  charged  with  an  offense  Is  entitled  to  a  strict 
construction. 

[Ed.  Note. — For  other  cases,  see  Threats,  Cent  Dig.  H  1-6;  Dea  Dig. 
I  1.*] 
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5.  THSBAH  a  1*) — OmnsEB— COUPLAINT  TO  POLIOB. 

Under  such  statute  anonymons  commnnlcatlons  io  writing,  addressed  to 
the  police  department,  and  complaining  of  complainant's  Illegal  conduct 
of  his  saloon,  wlthont  any  unlawful  intent,  or  any  intent,  that  they  should 
be  communicated  to  complainant,  were  pHvlleged  so  as  to  oonstitate  an 
<^ense. 

[Ed.  Note. — ^For  ptber  cases,  see  Threats,  Ceqt  Dig.  H  1-6;  Dec.  XMs. 
|1.«1 

6.  THBEATS  (I    8*>— QiraSTlON  FOR  JUBT — PbOBABUS'CAUSC. 

Where  a  person.  Interested  In  the  maintenance  of  law  and  good  order. 
In  good  faith  furnishes  the  administrative  authorities  with  Information  as 
to  a  crime,  or  a  supposed  crime,  the  question  of  qualified  privilege,  Is  one 
of  law  for  the  court,  while  malice,  good  faith,  etc.,  are  questions  of  tact 

[Ed.  Note. — For  other  caaes,  see  Threats,  Cent  Dig.  |  13;  Dec.  Dig. 
18.*] 

7.  Thbeats  (J  7*) — BuBDEir  of  Pboof — Maliois. 

In  such  case  the  people,  charging  that  the  informer  acted  with  actual 
malice,  have  the  burden  of  proving  such  malice. 

[Ed.  Note. — For  other  cases,  see  Threats,  Cent  Dig.  f  12;  Dec  Dig. 
17.*] 

8.  Thbbats  (S  7*) — Intent — Bvidbkot. 

Under  Penal  Law  (Consol.  Laws,  c.  40)  {  551,  making  it  a  misdemeanor 
to  send  or  deliver  a  letter  or  writing  with  intent  to  annoy,  such  intent 
may  be  Inferred  from  all  the  circumstances  of  the  case,  the  law  only  pre- 
suming an  unlawful  Intent  from  the  Intentional  commission  of  an  act  In 
itself  unlawful. 

[Ed.  Note. — For  other  cases,  see  Threats,  Cent  Dig.  {  12;  Dec.  Dig. 
I  7.*] 

Prosecution  by  the  People  of  the  state  of  New  York,  on  the  com- 
plaint of  Adam  Lesniak  against  Walter  Mikulski.  Complaint  dis- 
missed, and  defendant  ordered  discharged. 

Louis  Bleier,  Deputy  Asst  Dist  Atty.,  of  New  York  City,  for  the 
People. 
John  A.  O'Rourke,  of  New  York  City,  for  defendant 

FRESCHI,  City  Magistrate.  The  prosecution  here  charges  a  vio- 
lation of  section  551  of  the  Penal  Law,  which  makes  it  a  misdemeanor 
to  send  threatening  or  annoying  letters  under  circumstances  and  in  a 
manner  not  amounting  to  blaclanail.  The  exact  language  of  the  stat- 
ute under  consideration  is  as  follows: 

"A  person  who,  knowing  the  contents  thereof,  aeade,  delivers,  or  in  any 
manner  causes  to  be  sent  or  received  any  letter  or  other  writing  threatening 
to  do  any  unlawful  Injury  to  the  person  or  property  of  another,  or  any  per- 
son who  shall  knowingly  send  or  deliver  or  shall  make  and,  for  the  purpose 
of  being  delivered  or  sent  shall  part  with  the  possession  of  any  letter,  postal 
card  or  writing,  with  or  without  a  name  subscribed  thereto  or  signed  with  a 
fictitious  name  or  any  letter,  mark  or  other  designation,  with  Intent  thereby 
to  cause  annoyance  to  any  person,  is  guilty  of  a  misdemeanor." 

The  principal  witness  for  the  people  conducts  a  poolroom  and  a 
saloon,  regularly  licensed  for  the  retail  traffic  of  liquor  at  the  premises 
No.  523  Sixth  avenue,  in  the  city  and  county  of  New  York.  During 
the  year  1913  it  seems  that  the  defendant  complained,  in  writing,  con- 
cerning alleged  unlawful  acts  committed  by  the  complainant  at  his 
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place  of  business.  All  these  letters  were  anonymous  and,  in  my  ojrin- 
ion,  were  written  by  the  defendant  and  by  hjm  addressed,  sealed,  and 
sent  to  the  mayor  and  the  police  commissioner.  These  communica- 
tions charged,  in  substance,  violations  of  the  Liquor  Tax  Law,  gam- 
bling, and  other  unlawful  acts  on  the  premises.  Without  setting  forth 
verbatim  the  subject-matter  of  these  letters,  a  mere  summary  of  them 
suffices  to  a  discussion  of  the  law  points  in  the  case.  The  first  letter, 
dated  March  11,  1913,  states  that  "all  kinds  of  games  of  chance"  are 
permitted  and  "that  the  place  is  open  at  all  hours  of  the  night  and 
fighting  is  a  daily  occurrence."  The  next  letter  bears  date  September 
8,  1913,  and  repeats  the  gambling  charge,  and  that  the  place  is  a  "hang- 
out for  persons  of  bad  repute."  The  third  letter  of  September  26, 
1913,  is  practically  to  the  same  effect  and  the  letter  to  the  mayor,  dated 
October  20,  1913,  says  that  the  place  runs  as  a  "poolroom  without  a 
license."  The  defense  claims  that  no  crime  has  been  committed,  and 
moves  at  the  close  of  the  people's  case  for  a  dismissial  of  the  com^aint 
and  for  the  discharge  of  the  defendant  on  this  ground. 

This  section  in  its  present  amended  form  has  not  been  construed  by 
the  courts,  so  far  as  my  research  has  gone,  except  in  one  instance  by 
Mr.  Justice  Mayer  in  People  v.  Loveless,  84  N.  Y.  Supp.  1114.  That 
case,  however,  is  not  analogous  to  the  facts  in  the  case  under  consid- 
eration. In  the  Loveless  Case  the  defendant  addressed  a  letter  that 
was  the  basis  of  the  charge  there,  directly  to  the  complainant,  demand- 
ing payment  of  an  account  held  for  collection,  and  stating  that  if  it 
was  not  paid  without  its  being  placed  in  the  hands  of  an  attorney, 
various  members  of  an  association  of  which  he  was  a  member  would 
be  notified  that  the  claim  against  him  had  been  unpaid  and  placed  in 
the  hands  of  an  attorney  for  collection,  which  communication  evi- 
dently had  no  other  purpose  than  to  annoy  and  substantially  embarrass 
the  complainant  by  affecting  his  credit,  and  to  compel  tihe  payment 
by  him  of  a  disputed  claim. 

[1]  Two  points  are  urged  by  defendant's  counsel.  He  contends: 
First,  that  because  the  letters  in  question  were  not  addressed  to  the 
complainant,  and  received  by  him,  the  statute  does  not  apply ;  and, 
secondly,  that,  assuming  the  disputed  letters  to  have  been  written  by 
the  defendant,  they  are  prima  facie  privileged  communications. 

As  to  the  first  contention,  I  must  hold  against  the  defendant.  It  is 
perfectly  clear  that  the  legislative  intent,  as  expressed  in  the  Penal 
Law,  supra,  is  to  prohibit  any  person  from  making  or  knowingly  de- 
•  livering  written  threats  to  do  an  unlawful  injury  to  person  or  prop- 
erty, or,  by  a  writing,  willfully  to  cause  annoyance  to  another.  Obvi- 
ously the  plain  object  of  the  law  is  to  safeguard  the  person  and  to  pre- 
serve and  secure  property  rights  inviolate  and  to  guard  against  injury 
and  annoyance. 

Although  there  is  no  threat  involved  here,  the  same  principle  ap- 
plies to  this  class  of  cases  which  come  under  the  second  subdivision  of 
the  statute,  that  is,  the  amendment  (chapter  120,  p.  288,  Laws  1891)  of 
the  above-stated  Penal  Law,  which  deals  with  letters  of  an  annoying 
nature. 
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Nothing  in  the  letter  or  the  spirit  of  this  law,  I  think,  liiakes  it  nec- 
essary, as  a  condition  precedent  to  a  conviction,  to  prove  that  the 
author  of  the  writing  addressed,  or  its  messenger,  with  knowledge  of 
its  nature  delivered  the  communication  directly  to  the  person  to  be 
affected  by  it.  I  take  it  that  if  a  threatening  or  annoying  letter  is 
meant  for  him,  and  it  ultimately  reaches  the  person  to  be  Sireatened 
or  annoyed,  even  though  the  writing  be  addressed  or  delivered  to  an- 
other, the  crime  is  committed,  provided  that  the  author  or  messenger, 
or  both,  intend  that  the  subject-matter  should  reach  the  person  for 
whom  it  is  intended  directly  or  indirectly;  but  it  must  be  so  made, 
and  under  such  circumstances,  as  to  operate,  to  some  extent  at  least, 
on  the  mind  of  the  one  whom  it  is  expected  to  influence.  State  v. 
Brownlee,  84  Iowa,  473,  51  N.  W.  25.  Like  a  threat,  so  the  annoyance 
must  come  from  the  author  or  his  messenger  with  guilty  knowledge; 
but  the  proof  is  not  necessary  to  show  that  the  threat  was  against  the 
person  to  whom  the  letter  was  directed.  The  offense  may  be  commit- 
ted by  sending  a  letter  conveying  a  threat  of  some  other  person,  pro- 
vided it  is  sent  for  the  unlawful  purpose  mentioned.  People  v.  Bra- 
man,  30  Mich.  460. 

The  English  and  American  Encyclopedia  of  Law  (volume  28,  p. 
145  [2d  Ed.])  states  it  as  a  rule  that  the  communication,  whether  oral, 
written,  or  printed,  must  be  intended  for  the  person  threatened,  and 
must  actually  come  to  his  knowledge,  even  though  the  statute  does 
not  in  terms  say  so. 

Brownlee  Case,  supra,  presented  a  charge  against  the  defendant 
therein  with  having  unlawfully  threatened  to  kill  another  in  order  to 
procure  his  signature  to  a  promissory  note,  seeking  thereby  to  obtain 
remuneration  in  that  way  for  a  grievance  of  a  financial  nature,  and  to 
that  end  communicated  his  plans  to  an  accomplice,  who,  in  turn,  told 
the  complainant  of  them.  The  court  said  (84  Iowa,  477,  51  N.  W.  27), 
in  writing  for  a  reversal  of  the  conviction  for  extortion ; 

"It  Is  dear  that  In  this  case  the  threats  were  not  made  to  or  In  the  pres- 
ence of  Wright  [complainant],  and  it  is  certain  it  was  understood  that  they 
should  not  be  communicated  to  him,  and  that  the  defendant,  until  after  his 
arrest,  had  no  knowledge  that  they  had  been  so  communicated." 

I  would  infer  from  all  the  circumstances  of  the  case  at  bar  that  the 
defendant  understood  that  the  contents  of  his  letters  should  not  be 
communicated  to,  nor  were  they  intended  for,  the  complainant,  and  it 
seems  to  be  the  fact  that  the  complainant  had  no  knowledge  that  these 
matters  had  been  stated  about  him  until  after  his*  own  waiter's  arrest- 
for  a  violation  of  the  Liquor  Tax  Law  (Consol.  Laws,  c.  34)  in  selling 
whisky  on  Sunday,  November  9,  1913,  for  which  he  has  been  held  for 
trial  in  the  Court  of  Special  Sessions.  And  in  this  connection  it  may 
be  stated  as  a  significant  fact  that  it  appears  from  the  police  report  that 
a  license  for  complainant's  poolroom  was  not  procured  until  October 
30,  1913,  the  day  following  defendant's  last  letter. 

How  the  complainant  procured  the  original  letters  from  the  author- 
ities has  not  been  shown  by  competent  evidence,  and  this  phase  of  the 
case  is  left  entirely  to  conjecture.  Attached  to  the  deposition  before 
me  are  the  anonymous  letters,  report  of  the  police  department,  affidavit 
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of  a  liandwritingf  expert,  reports  of  police  officials;  and  thecorrfespon- 
dence  between  the  mayor  and  the  police  commissioner,  all  being  the 
original  records  of  the  police  department  in  this  case. 

[2]  There  is  no  express  evidence  that  the  letters  were  ever  sent  or 
shown,  or  their  contents  in  any  other  manner  made  known,  to  the  com- 
plainant at  the  request  of  or  with  the  knowledge  and  consent  of  the 
defendant.  From  the  standpoint  of  the  defendant,  it  is  improbable  that 
the  letters  were  ever  intended  for  the  perusal  of  the  complainant,  and 
surely  the  police  were  not  required  to  make  known  to  him  the  source 
of  their  information  that  led  to  action  on  their  part.  It  is  against  pub- 
lic policy  for  police  officials  to  disclose  their  source  of  information. 
Aside-  from  any  legal  obligations,  there  is  certainly  a  moral  obligation 
to  keep  all  such  communications  secret.  I  question  the  right  of  the 
officials  to  divulge  them  to  others.  See  Shinglemeyer  v.  Wright,  124 
Mich.  230, 82  N.  W.  887,  50  L.  R.  A.  129.     . 

The  New  York  police  are  empowered  to  enter  and  inspect  to  a  rea- 
sonable extent  all  places  of  business  having  excise  or  other. licenses  to 
carry  on  business,  all  houses  of  ill-fame  or  prostitution,  and  all  gam- 
bling houses.    Greater  New  York  Charter,  §  315  (Laws  1901,  c.  466). 

[3,  4],  It  is  fair  to  assume  from  the  record  here  that  the  defendant 
intended  that  the  officers  charged  with  the  duty  to  suppress  crime 
should  make  an  investigation  on  police  lines,  with  the  least  possible 
publicity  and  annoyance  to  the  person  accused,  in. the  matter  of  the 
charges,  and  then  take  only  such  police  action  as  was  warranted  by 
the  evidence  that  developed.  The  defendant,  I  am  satisfied,  acted  "up- 
on a  proper  occasion,  from  a  proper  motive,  in  a  proper  manner,  and 
upon  reasonable  and  probable  cause." 

True  it  is  that  annoyance  may  result,  no  doubt,  from  the  means  em- 
ployed by  the  city  officials,  and  not  from  the  written  complaint  itself. 
But  is  such  "annoyance"  within  the  contemplation  of  this  law? 

A  broad  construction  of  the  statute  in  question  might,  however,  in- 
clude every  form  of  writing  which  may,  in  the  relation  of  things  under 
the  rule  of  cause  and  effect,  actually  annoy  any  person,  whether  he  be 
the  person  addressed  or  intended.  Such  a  rule  of  law  could  be  carried 
to  extremes  and  work  considerable  injustice. 

The  writing  must  be  calculated  to  cause  real  annoyance  and  disturb- 
ance in  the  mind  of  the  person  affected,  and  not  be  merely  a  whimsical 
or  capricious  annoyance.  Trivial  annoyance  and  idle  threats  are  out- 
side tiie  pale  of  the  law.  Serious  and  malicious  cases  come  within  its 
inhibition.  If  the  operation  of  the  mind  of  such  person  were  the  sole 
test,  then  I  fear  that  almost  any  letter  might  be  held  to  cause  annoy- 
ance. While  no  precise  words  are  required  to  convey  a  threat  or  cause 
annoyance,  still  the  inhibition  deals  with  such  cases  only  as  have  a 
substantial  basis  for  the  fear  or  annoyance  caused  another. 

To  hold  that  the  Legislature  intended  by  the  use  of  the  words  "cause 
annoyance"  that  any  person  would  be  prevented  from  complaining  of 
the  commission  of  a  crime,  or  the  suspicion  of  a  crime,  would  be  to 
defeat  the  very  purpose  of  this  law,  which  is  to  prevent  groundless  and 
vicious  annoyance.  Every  person  has  a  right  to  make  a  complaint  to 
the  authorities,  if  made  bona  fide,  and  with  the  purpose  of  aiding  in 
146N.T.S.— 63 


Digitized  by  VjOOQ  IC 


88i'  146  NBW  YOBK  BCPPLBM BNT  (Mag.  Ct. 

the  detection  and  prosecution  of  offenses  against  the  law  (Pierce  v. 
Oard,  23  Neb.  833, 37  N.  W.  677 ;  Eames  v.  Whittaker,  123  Mass.  342 ; 
Garn  v.  Lackhard,  108  Mich.  196,  65  N.  W.  764),  and  such  complaints 
may  cause  anno}rance,  at  times,  more  particularly  when  they  result  in 
an  arrest  and  conviction.  Annoyance  of  that  kind  is  not  within  the 
purview  of  this  statute.  The  defendant  is  entitled  to  a  strict  construc- 
tion, which,  in  my  judgment,  limits  the  eflfect  of  this  law  to  the  cases 
that  I  have  above  indicated. 

[5-8]  As  to  the  second  contention,  I  hold  that  the  communications 
are  privileged. 

If  a  crime  or  supposed  crime  has  been  c(»nmitted,  and  a  person  in- 
terested in  the  general  welfare,  and  concerned  in  the  maintenance  of 
law  and  good  order,  and  charged  with  a  duty  to  uphold  them,  furnishes 
the  authorities  upon  whom  rests  the  duty  to  administer  the  law  with 
information  concerning  it,  and  the  communication  is  made  in  good 
faith,  with  honest  motives,  and  for  justifiable  ends  and  in  a  prop- 
er manner,  there  arises  at  once  that  question  of  qualified  privilege, 
which  is  one  of  law  for  the  court ;  and,  if  the  party  seeking  to  hold 
the  defendant  liable  criminally  charges  that  he  acted  with  actual  malice, 
the  burden  of  proving  it  rests  upon  the  party  seeking  to  hold  the  ac- 
cused, and  if  such  evidence  is  adduced,  the  questions  of  malice,  good 
faith,  etc.,  are  questions  of  fact  to  be  submitted  to  a  trial  court  or  the 
jury,  although  it  contained  defamatory  matter  which  without  such 
privilege  would  be  actionable  and  slanderous.  1  Cooley  on  Torts  (3d 
Ed.)  p.  436;  Byam  v.  CoUins,  111  N.  Y.  143,  150,  19  N.  E.  75,  2  L. 
R.  A.  129,  7  Am.  St.  Rep.  726;  Coloney  v.  Farrow,  5  App.  Div.  607, 
608,  39  N.  Y.  Supp.  460;  Decker  v.  Gaylord,  35  Hun,  584;  Dale  v. 
Harris,  109  Mass.  193;  Hamilton  v.  Eno,  81  N.  Y.  116;  Mattice  v. 
Wilcox,  147  N.  Y.  624, 42  N.  E.  270;  Klinck  v.  Colby,  46  N.  Y.  427; 
Sickles  V.  Kling,  60  App.  Div.  515,  69  N.  Y.  Supp.  944;  Lovell  Co.  v. 
Houghton,  116  N.  Y.  520,  22  N.  E.  1066,  6  L.  R.  A.  363;  Payne  v. 
Rouss,  46  App.  Div.  315,  61  N,  Y.  Supp.  705;  Annotated  Penal  Law» 
§  1350,  and  cases  there  cited. 

The  whole  case  resolves  itself  into  one  of  intent.  This  statutory 
offense  must  have  the  necessary  ingredient  of  intent  to  cause  annoy- 
ance that  seems  to  be  lacking  here.  I  appreciate  that  letters  charging 
the  commission  of  unlawful  acts  without  any  justification  therefor 
may  be  sent  to  the  police  authorities  with  the  deliberate  design  of  an- 
noying a  business  rival,  for  instance ;  nevertheless  in  such  cases  it  be- 
comes a  question  of  law  and  fact  on  the  evidence  as  to  whether  such 
was  the  real  purpose  of  the  writer  in  respect  to  the  person  to  be  af- 
fected. The  statute  requires  proof  of  the  existence  of  intent.  While 
the  acts  chargi^d  must  be  accompanied  by  a  criminal  intent,  which  may 
be  inferred  from  all  the  circumstances  of  the  case  (Gardner  v.  People, 
62  N.  Y.  299),  the  law  will  only  presume  an  unlawful  intent  from  the 
intentional  commission  of  an  act  in  itself  unlawful  (People  v.  Herrick, 
13  Wend.  87).  This  case  presents  no  suggestion  or  innuendo  from 
anything  written  or  spoken,  or  from  the  relations  of  the  parties  them- 
selves, indicating  rivalry  or  animus  by  the  defendant  to  injure  or  an- 
noy the  complainant. 
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It  is  not  a  reasonable  inference  that  the  defendant  had  any  unlawful 
design  or  motive,  or  tfiat  he  acted  arbitrarily.  The  presumption  of 
good  faith  which  privilege  supplies  repels  the  idea  of  niialice.  The  po- 
lice were  entitled  to  the  information,  and  it  is  quite  clear  that  the  de- 
fendant did  not  make  the  statements  for  repetition,  but,  on  the  other 
hand,  made  them  -for  the  exclusive  use  of  the  authorities.  One  of  the 
charges  culminated  in  a  criminal  prosecution  against  the  complainant's 
employe. 

The  oflfense  is,  in  my  judgment,  incomplete  and  the  prosecution  has 
failed  to  sustain  the  burden  of  proof.  The  complaint  is  dismissed,  and 
the  defendant  is  ordered  discharged. 


(83  Misc.  Rep.  W&) 

IN  RB  AFFLECK  et  aL 

(Surrogate's  Court,  Westchester  County.    January,  1914.) 

1.  Wills  (J  682*) — Oowstbuction — Tbubtees. 

In  determining  the  persons  entitled  to  a  dividend  on  stock  held  In  trust 
pursuant  to  a  will,  the  testator's  intention,  when  clear,  must  be  carried  out 
so  far  as  It  does  not  result  In  any  unlawful  accumulation  of  Income. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  1602,  1607-16U; 
Dec  Dig.  §  682.*] 

9.  Wills  (S  684*) — Obdinabt  Stook  Dividends — To  WHoit  Patablb. 

Ordinary  dividends  on  stock  held  under  a  testamentary  trust  for  a  life 
tenant  and  remaindermen  should  be  paid  to  the  life  benefldary  regardless 
of  when  the  surplus  out  of  which  they  are  payable  was  accumulated. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  j;  1614-1628;  Dec. 
Dig.  f  684.'] 

S.  Wills  (S  684*)— Extbaordinabt  Stock  Dividends — ^To  Whou  Payable. 
Extraordinary  dividends  on  stock,  held  under  a  testamentary  trust, 
when  payable  from  the  accumulated  earnings  of  the  company,  either  in 
casli  or  stock,  belong  to  the  life  beneficiary,  unless  they  intrench  in  whole 
or  in  part  on  the  capital  of  the  trust  fund,  In  which  case  they  should  be 
returned  to  the  trust  fund,  or  apportioned  between  it  and  the  life  bene- 
fldary, In  accordance  with  the  amount  thereof  accumulated  before  and 
after  creation  of  the  trust  or  purchase  of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  1614-1628;  Dec. 
Dig.  f  e84.»] 

4.  Wills  (I  684*) — Stock  Dividends — Apportionment — Lira  Tenants  and 
Remainderuen. 

The  residue  of  an  estate,  including  certain  corporate  stock,  was  be- 
queathed to  testator's  widow  and  a  nephew,  in  trust  to  pay  the  income  to 
her  for  life,  with  remainder  to  others,  including  such  nephew.  The  cor- 
poration later  apportioned  Its  accumulated  earnings  and  profits  among  its 
stockholders  by  an  issue  of  additional  stock.  Held,  that  the  stock  Increase 
IMdd  to  the  trustees  under  the  will  should  be  treated  as  an  extraordinary 
Stock  dividend,  and  apportioned  between  the  life  tenant  and  remaindermen 
so  as  to  award  to  the  remaindermen  the  earnings  and  profits  accumulated 
prior  to  the  creation  of  the  trust  and  to  the  life  beneficiary  or  her  suc- 
cessors the  portion  accumulated  and  earned  subsequently. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  1614-1^8;  Dec. 
Dig.  I  684.*] 

■For  otber  cases  see  same  topic  A  i  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Bep'r  Indezea 
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6.  Appeal  and  Ebbob  Q  1195*) — Law  or  the  Case — ConcLusrvxinas  or  JrT>a- 

MKNT. 

A  decree  of  the  Appellate  DivlBion,  on  appeal  from  tbe  decree  of  the  sur- 
rogate, that  the  life  tenant  by  algnliig  certain  Touchers  was  not  estopped 
from  claiming  an  extraordinary  stock  dividend  was  conclnsiTe  in  a  reulal. 
In  proceedings  on  the  Judicial  settlement  of  the  acconntB  of  the  tmstees, 
where  there  were  no  further  facts  shown. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Ug.  H  4661- 
4665;  Dec.  Dig.  {1195.*} 

Accounting  by  Lizzie  D.  Affleck  and  another,  as  trustees  under  the 
will  of  James  Affleck,  deceased,  and  by  James  G.  Affleck,  as  sole  trus- 
tee under  said  will  since  the  death  of  Lizzie  D.  Affleck.  Decreed  ac- 
cording to  opinion. 

See,  also,  155  App.  Div.  339,  140  N.  Y.  Supp.  345. 

Michel  Kirtland,  of  New  York  City,  for  trustee. 

David  F.  Toumey,  of  New  York  City,  for  executor  Barlow. 

SAWYER,  S.  James  Affleck  died  November  24,  1900,  leaving  a 
last  will  and  testament,  which  was  duly  admitted  to  probate  by  the 
Surrogate's  Court  of  Westchester  county  on  February  9,  1901. 

By  the  "Eighth"  paragraph  of  said  will  a  trust  was  created,  as  fol- 
lows: 

"Eighth:  After  the  satisfaction  of  the  foregoing  provisions  of  my  will,  I 
give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of  my  estate, 
both  real  and  personal,  to  my  executors,  to  lease  or  sell  my  real  estate  and  to 
invest  and  keep  invested  the  proceeds  of  sudi  sales  and  also  my  personal 
estate,  and  to  collect  and  pay  the  net  rents,  interest  and  income  thereof, 
remaining  after  paying  taxes,  insurance  and  all  oUier  necessary  and  proper 
expenses,  to  my  said  wife  during  her  life,  and  in  case  such  net  rents,  inter- 
est and  income  shall  not  amount  to  the  sum  of  six  thousand  dollars  in  any 
one  year,  then  to  pay  my  said  wife  in  addition  thereto  so  much  of  the  prin- 
cipal of  my  estate  as  may  be  necessary  to  make  up  the  deficiency;  it  being 
my  wish  and  intention  that  my  said  wife  shall  not  receive  less  than  six  thou- 
sand dollars  per  annum  under  this  clause  of  my  will  for  her  support  and 
maintenance ;  the  amoimt  so  taken  from  the  principal  of  my  estate  to  inake 
up  such  deficiency  not  to  be  returned  by  my  execntors  to  said  principal." 

After  the  death  of  his  wife  all  the  rest,  residue,  and  remainder  of 
his  estate  was  devised  and  bequeathed  by  the  testator,  as  follows : 

"Ninth :  At  and  after  the  death  of  my  wife  I  direct  my  executors  to  con- 
vert Into  personalty,  as  soon  as  practicable,  all  my  estate  not  then  so  con- 
verted out  of  which  I  do  give  and  bequeath  the  sum  of  five  thousand  dollars 
to  my  two  nieces,  Jennie  and  Mary,  the  daughters  of  my  deceased  sister 
Mary  Burgess,  that  is  to  say :  the  sum  of  twenty-five  hundred  dollars  to  each, 
but  in  case  said  Jennie  and  Mary,  or  either  of  them,  shall  not  then  be  living, 
the  share  the  one  so  deceased  would  otherwise  have  received  shall  revert  to 
and  become  a  part  of  my  residuary  estate  to  be  disposed  of  as  hereinafter  men- 
tioned. 

"Tenth:  I  do  give  and  bequeath  after  the  death  of  my  wlf^  the  sum  of 
two  thousand  dollars  to  each  of  the  children  of  my  brother  David  who  may 
then  be  living. 

"Eleventh :  I  do  give  and  bequeath  to  my  brother-in-law,  James  A.  Halley, 
after  the  death  of  my  wife,  the  sum  of  five  thousand  dollars,  but  in  the 
event  of  his  death  before  the  death  of  my  wife,  the  said  sum  shall  be  paid  to 

•For  other  coses  see  same  topic  &  {  nvmbeb  In  Dec.  A  Am.  Diss.  1S07  to  daiit,  *  Rep'r  Ind«x«i 
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bis  widow  and  lii  case  his  widow  also  sball  be  dead,  then  I  give  and  bequeatli 
the  sum  of  twenty-five  hundred  dollars  to  bis  daughter. 

"Twelfth:  I  do  give  and  bequeath,  after  the  death  of  my  wife,  to  the 
Young  Men's  Christian  Association  of  the  dty  of  Tonkers,  the  sum  of  one 
tbousand  dollars. 

"Thirteenth:  I  do  give  and  bequeath,  after  the  death  of  my  wife,  to  the 
Homeopathic  and  Maternity  Hospital  of  the  city  of  Yonkers,  the  sum  of  one 
thousand  dollars. 

"Fourteenth:  All  the  rest,  residue  and  remainder  of  my  estate  and  prop- 
erty, remaining  after  the  death  of  my  wife  and  after  satisfying  the  foregoing 
proTlsIons  of  this  my  will,  I  direct  my  executors  to  divide  into  six  (6)  equal 
parts,  which  I  do  give  and  bequeath  to  the  following  persons,  that  is  to  say : 

"To  my  nephew,  William  B.  Affleck,  if  he  shall  then  be  living,  one  of  such 
sixth  parts,  and  if  the  said  WiUiam  R.  Affleck  shall  not  then  be  Uvlng,  the 
same  shall  go  to  his  lawful  issue  who  may  then  be  living  in  equal  shares. 

"To  my  executor,  hereinafter  named,  one  of  such  sixth  parts,  in  trust,  to 
invest  the  same  and  keep  the  same  invested  during  the  life  of  Mary  S. 
AlBeek,  wife  of  my  said  nephew,  William  R.  Affleck,  and  to  pay  the  Interest 
and  income  therefrom  to  the  said  Mary  S.  Affleck,  during  her  life,  and  after 
her  death  I  give  and  bequeath  said  sixth  part  to  the  lawful  issue  of  my  said 
nephew,  William  B.  Affleck,  who  may  then  be  living,  in  equal  shares. 

"To  my  nephew,  James  G.  Affleck,  if  he  shall  then  be  living,  two  of  such 
sixth  parts,  and  if  the  said  James  O.  Affleck  shall  not  then  be  living,  the 
sam«  to  be  divided  among  his  lawful  issue  In  equal  shares. 

"To  my  nephew,  Frank  B.  Affleck,  if  he  shall  then  be  living,  one  of  such 
sixth  parts,  and  if  the  said  Frank  B.  Affleck  shall  not  then  ,be  living,  the 
same  to  go  to  his  lawful  issue,  in  equal  shares,  and  la  case  of  the  death  of 
the  said  Frank  B.  Affleck  before  the  death  of  my  wife,  without  leaving  lawful 
issue,  the  said  sixth  part  shall  be  divided  between  the  children  of  my  neph- 
ews, WUllam  B.  Affleck  and  James  6.  Affleck,  per  capita  and  not  i>er  stirpes; 

"The  remaining  sixth  part  I  do  give  and  bequeath  to  my  brother  William 
AfBeck,  if  be  sltall  then  be  living,  and  In  case  of  his  death  before  the  death 
of  my  wife,  then  I  give  and  bequeath  the  remaining  sixth  part  to  Emma  M. 
Affleck,  the  widow  of  my  said  brother  William  Affleck,  and  in  case  of  her' 
death  before  the  death  of  my  wife,  then  said  remaining  sixth  part  shall  be 
paid  to  the  lawful  issue  of  my  brother  William  Affleck,  then  living,  in  equal 
shares. 

"Fifteenth :  I  do  hereby  authorize  and  empower  my  executors,  or  such  one 
or  more  of  them  as  may  qualify,  and  undertake  the  execution  of  tills  my  will 
and  the  survivor,  to  sell  any  and  all  real  estate  whereof  I  may  die  seised, 
at  any  time  and  from  time  to  time  and  In  such  manner  and  at  such  prices 
as  they  may  deem  proper  and  give  necessary  deeds  to  carry  such  sales  into 
effect,  except,  however,  that  no  sale  shall  be  made  during  the  life  of  my  wif» 
of  the  premises  the  use  of  which  I  have  devised  to  my  wife  wlthoat  her  oon- 
sent. 

"My  executors  may,  in  their  discretion,  dbange  or  retain  the  investments 
in  which  my  personal  estate  may,  at  the  time  of  my  death,  be  invested,  and  I 
leave  it  discretionary  with  them  in  what  securities  the  estate  which  may 
come  to  them  may  from  time  to  time  be  Invested,  except  that  any  promissory 
notes  held  by  me  at  the  time  of  my  death  payable  on  demand  shall  not  be 
called  in  daring  the  life  of  my  wife,  provided  the  interest  on  such  notes  is 
regularly  paid,  but  the  amount  of  any  such  promissory  note  or  notes  made 
by  any  person  named  as  a  legatee  in  this  my  will  shall  be  deducted  from  the 
amount  herein  bequeathed  to  the  makers  of  said  notes  respectively. 

"My  executors  are  authorized  to  invest  any  funds  belonging  to  my  estate 
In  such  securities  as  ordinarily  prudent  men  would  purchase  for  investment 
of  their  own  funds. 

"If  any  securities  should  come  to  my  executors  or  should  afterwards  be 
purchased  by  them  which  commanded  a  premium  but  which  will  depreciate 
in  value  as  they  approach  maturity,  my  executors  are  authorized  and  di- 
rected to  apply  the  whole  income  derived  from  such  securities,  in  the  man- 
ner In  which  the  income  of  my  estate  la  to  be  applied,  without  deducting 
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therefrom  any  portion  of  such  Income  to  provide  against  radi  depredation 
In  value. 

"Sixteenth:  I  wUI  and  direct  and  declare  that  the  provlsloiia  which  I  have 
made  In  thla  my  wUl  for  my  wife  Bhall  be  accepted  by  her  In  lieu  and  bar 
of  dower  and  all  other  interest  In  my  estate. 

"Laotly:  I  do  hereby  appoint  my  wife,  Lizzie  D.  Affledc,  and  my  nephew, 
James  O.  Affleck,  execntors  and  trustees  of  this  my  last  will  and  testament 
and  In  case  of  the  death  of  both  my  said  executors  and  trustees,  I  do  hereby 
appoint  the  E^ckerbocker  Trust  Company  of  New  York  City  to  be  executor 
and  trustee  In  their  place  and  stead,  and  my  executors  and  trustees  shall 
not  be  required  to  give  any  security  for  the  faithful  iterformance  of  their 
duties. 

"All  the  powers  and  trusts  hereby  conferred  on  my  executors  and  trus- 
tees, herein  named,  may  be  exercised  by  them  or  such  of  them  as  qualU^  and 
assume  the  trusts  and  by  the  survivor  of  them." 

The  death  of  Frank  B.  AfBeck,  unmarried,  vests  his  interest  in  the 
remainder  of  the  estate  in  his  brother,  William  R.  A£9eck,  as  admin- 
istrator. 

The  wife  of  the  testator  died  on  February  25,  1908,  leaving  a  last 
will  and  testament,  which  was  duly  admitted  to  probate  by  the  Surro- 
gate's Court  of  Westchester  county.  Her  nepnew,  E.  Dudley  Bar- 
low, was  appointed  as  executor  of  her  estate,  and  is  the  objectant  in 
this  proceeding. 

James  G.  Affleck,  the  surviving  trustee,  on  or  about  April  14,  1908, 
conhimenced  this  proceeding  for  tiie  judicial  settlement  of  his  account 

A  portion  of  the  estate  of  the  testator  consisted  of  150  shares  of 
the  capital  stock  of  the  Pullman  Company.  The  capitalization  of  the 
Pullman  Company  at  the  time  of  the  death  of  the  testator  was  $74,- 
000,000.  At  a  meeting  of  the  directors  of  the  Pullman  Company,  held 
at  Chicago  on  the  14th  day  of  November,  1906,  the  following  resolu- 
tions were  adopted : 

"Resolved,  that  the  president  be  requested  to  present  to  the  stockholders 
at  their  annual  meeting  to  be  held  this  afternoon,  the  following  statement, 
namely: 

"The  directors  desire  to  call  the  attention  of  the  stockholders  to  the  an- 
nual statement  for  the  fiscal  year,  ending  July  31,  1906,  which  shows  that 
after  writing  off  various  amounts  for  depredation,  the  value  of  the  assets 
was  $27,122,020.57  In  excess  of  the  par  value  of  the  capital  stock  of  the 
company.  This  excess  has  not  bem  diminished  since  the  date  of  that  state- 
ment. 

"The  directors  are  of  opinion  that,  in  view  of  the  prevailing  conditions, 
and  the  exlgendes  of  the  company's  business,  a  distribution  of  any  part  of 
its  assets  would  not  be  for  the  Interest  of  the  company  or  its  stockholders. 

."The  growth  of  the  business  of  the  company  has  rendered  necessary  a 
very  large  Increase  of  Its  equipment,  and  notwithstanding  the  construction 
of  new  cars  constantly  going  on  to  replace  old  and  worn-out  cars,  as  well  as 
to  meet  the  added  demands  of  Increasing  travel,  there  is  now  a  necessi^  for 
additional  equipment  calling  for  a  very  large  ext)endlture,  and  employing 
all  the  company's  existing  capadty  for  sleeping  car  building  for  the  con- 
struction of  such  equipmmt 

"The  manufacturing  business  of  the  company  developed  during  the  last 
year  to  a  higher  degree  than  it  ever  before  attained,  and  It  gives  satisfactory 
evidence  of  further  development  in  the  near  future.  This  development  re- 
quires and  will  continue  to  require  Increased  tadlities  and  Improved  and  en- 
larged instrumentalities  of  construction.  The  unprecedented  demand  for  cars 
has  demonstrated  the  necessity  of  improving  and  enlarging  the  company's 
manufacturing  plant  to  enable  it  to  be  in  a  position  to  obtain  its  share  of 
the  business  which  such  demand  will  create. 
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"The  tendency,  of  greater  or  lees  octent,  toward  tbe  snbstltatlon  of  steel 
for  wood  In  the  construction  of  the  whole  or  a  part  of  cars,  particularly  of 
freight  cars,  has  deterndned  your  board  to  direct  the  construction  for  tbe 
manufacture  of  such*  cars  or  parts  of  cars,  of  a  plant  of  the  most  Improred 
and  therefore  necessarily  of  a  somewhat  expensive  character. 

"The  stockholders  of  the  company  are  entitled  to  the  immediate  benefit 
of  the  investments  and  Improvements  thus  made  and  contemplated  to  be  made. 
The  directors  therefore  recompiend,  to  the  end  that  the  capital  stock  may 
bear  a  Just  and  proi>er  relation  to  the  actual  assets  of  the  Qompany,  that  tbe 
surplus  assets  to  the  extent  of  twenty-six  million  dollars  ($26,000,000)  be 
capitalized,  and  that  for  such  purpose  the  capital  stock  of  the  company  be 
Increased  to  one  hundred  million  dollars  (1100,000,000)  by  the  issue  of  addi- 
tional stock  to  the  amount  of  twenty-six  million  dollars  ($26,000,000);  and 
that  said  additional  stock,  with  a  necessary  additional  amount  from  the  stock 
held  in  the  treasury  of  the  company,  be  distributed  pro  rata  to  stockholders 
of  tbe  company  in  the  ratio  of  thirty-six  (S6)  shares  to  each  one  hundred 
(100)  shares  held  by  stockholders  of  record  at  the  close  of  business  on  tbe 
30th  day  of  November,  A.  D.  1906." 

"Whereas,  the  value  of  the  assets  of  this  company  exceeds  the  par  value  of 
the  capital  stodt  by  more  than  twenty-six  million  dollars  ($26,000,000):  Re- 
solved, that  for  the  purpose  of  representtng  in  the  capitalization  of  this  com- 
I>any  existing  surplus  assets  to  the  extent  of  twenty-six  million  dollars  ($28,- 
000,000),  the  capital  stock  of  the  company  is  hereby  increased  to  one  hundred 
million  dollars  ($100,000,000);  and  the  proper  officen  of  &e  company  are 
hereby  directed  to  issue  additional  stock  to  the  amount  of  twenty-six  mil- 
lion dollars  ($26,000,000),  and  resolved,  that  the  directors  be  authorized  to 
distribute  said  twenty-six  million  dollars  ($26,000,000)  capital  stock  with  a 
necessary  additional  amount  from  the  stock  held  in  the  treasury  of  the  com- 
pany, pro  rata,  to  stockholders  of  the  company  in  the  ratio  of  thirty-six  (36) 
shares  to  each  one  hundred  (100)  shares  held  by  stockholders  of  record  at 
the  close  of  business  on  the  30th  day  of  November,  A.  D.  190ft." 

"Whereas,  the  capital  stock  of  this  company  has  been  Increased  by  twen- 
ty-slz  million  ($26,000,000)  dollars;  and  whereas,  certain  stock  of  the  com- 
pany is  held  in  the  treasury  from  which  properly  a  distribution  may  be 
made  to  the  stockholders  of  the  company:  Resolved,  that  said  Increase  of 
twenty-six  million  dollars  ($26,000,000)  capital  stock,  with  the  necessary  ad- 
ditional amount  from  the  stock  held  in  the  treasury  of  the  company,  be  dis- 
tributed pro  rata  to  the  stockholders  of  the  comiwny  in  the  ratio  of  tblrty- 
slz  (36)  shares  to  each  one  hundred  (100)  shares  held  by  the  stockholders  of 
record  at  the  close  of  business  on  the  80th  day  of  November,  A.  D.  1906,  and 
the  proper  officers  of  the  company  are  hereby  directed  to  carry  this  resolu- 
tion into  effect" 

Pursuant  to  said  resolutions  54  shares  of  stock  were  allotted  to  the 
trustee  in  this  proceeding.  The  question  arises  as  to  who  is  entitled 
to  these  54  shares  of  stock  as  between  the  life  beneficiary  under  the 
trust  and  the  remaindermen. 

It  seems  to  me  that  nearly  all,  if  not  all,  of  the  stock  increase  may 
be  treated  as  a  stock  dividend.  It  was  issued  out  of  the  existing  sur- 
plus assets  of  the  corporation  pursuant  to  the  resolutions  of  the  com- 
pany as  above  set  forth.  The  testimony  shows  very  clearly  that  nearly 
all  of  the  surplus  arose  from  the  carrying  out  of  the  business  of  the 
corporation,  and  constituted  a  part  of  the  profits  earned  by  the  com- 
pany after  tiie  payment  of  the  current  charges,  maintenance,  operation, 
and  regular  cash  dividend.  In  other  words,  it  was  the  accumulated 
earnings  and  profits  of  the  company. 

In  Cook  on  Corporations  (6th  Ed.,  chapter  33,  §  552)  it  is  said: 

"Where  shares  of  stock  are  held  by  an  estate,  and  the  income  of  the  estate 
Ja  to  go  to  a  life  tenant  for  life,  and  the  remainder  to  another  party,  the 
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question 'of  irhetber  tb»  life  tenant  or  tlie  ranalnderman  Is  uititled  to  a  stock 
dividend  or  extraordinary  cash  dividend  is  a  perplexing  one.  The  stock 
dividend  or  extraordinary  cash '  dividend  may  represent  profits  which  were 
earned  or  accnmulated  before  the  life  tenancy  began.  Ill  that  cas*  it  is  cleat 
that  in  Justice  the  remainderman  shonid  receive  it  If,  hotrev^,  it  was 
earned  after  the  life  tenancy  began,  it  is  clear  that  the  life  tenant  should 
have  it  If  it  was  earned  partly  before  and  partly  after  the  life  tenancy 
began,  then  it  is  apparent  that  in  Justice  some  apportionment  should  be 
made,  if  possible." 

The  troublesome  question  herewith  presented  has  been  considered 
by  the  courts  in  this  and  other  states  and  countries  in  many  and  vari- 
ous forms  from  time  to  time  since  the  decisions  and  opinions  of  the 
courts  have  been  published.  It  has  been  said  that  no  question  before 
the  courts  has  been  more  troublesome.  Certainly  none  has  resulted  in 
greater  contrariety  of  views.  Decisions  that  are  apparently  contra- 
dictory either  in  the  same  court  or  in  the  courts  of  different  states  and 
countries  have,  however,  been  caused  in  part  by  different'  facts  and 
circumstances  existing  in  the  cases  decided  and  the  effect  necessarily 
given  to  the  language  of  the  will  or  instrument  creating  the  trust  in 
the  particulai"  cases  in  which  the  decisions  have  been  rendered. 

[1-3]  In  determining  who.  is  entitled  to  a  dividend  upon  stock  held 
in  trust  the  intention  of  the  testator  or  the  maker  of  the  trust  must  be 
carried  out  When  sUch  intention  is  dear,  so  far  as  stich  intent  does 
not  result  in  an  unlawful  accumulation  of  income.  Very  many  cases 
arise,  however,  where  the  testator  or  maker  of  the  trust  had  not  con- 
sidered the  possibility  of  enormous  dividends  being  declared  by  cor- 
porations to  effectuate  their  reorganization,  or  in  the  division  of  ac- 
cumulated profits  made  necessary  by  new  statutes,  changed  circum- 
stances, and  modem  rules  and  conditions,  or,  if  such  testator  or  maker 
of  the  trust  had  considered  such  possibility,  he  fafled  to  express  him- 
self in  the  instrument  creating  the  trust  so  as  to  show  any  clear  inten- 
tion regarding  the  same.  See  Matter  of  Osborne,  209  N.  Y.  450,  103 
N.  E.  723,  823. 

There  seems  to  be,  however,  no  doubt  now  as  to  the  law  in  this  state. 
The  recent  case  in  Matter  of  Osborne,  supra,  has  fixed  the  rule  in 
cases  similar  to  the  one  under  consideration.  Judge  Chase  in  writing 
the  opinion  in  the  Osborne  Case  lays  down  the  following  rule : 

"It  is  manifest  that  any  apportionment  of  a  dividend  Is  more  or  less 
troublesome' In  the  practical  handling  of  trust  estates.  It  may  be  necessary 
in  many  cases  to  make  the  apportionment  of  dividends  in  an  accounting  by 
the  trustee  where  all  the  parties  interested  are  bound  thereby.  The  divi- 
dends usually  'declared  by  corporations  are  the  ordinary  dividends  sndi  as 
are  declared  from  year  to  year  or  other  regular  dividend  periods.  Ex- 
traordinary dividends  are  the  exception.  In  all  cases  of  ordinary  dividends 
the  courts  uniformly  hold  that  they  should  be  paid  to  the  life  beneficiary  of 
the  trust  in  conformity  with  the  general  rule  that  dividends  are  deemed  to 
have  been  earned  as  of  the  date  of  their  declaration.  In  cases  of  extraordi- 
nary and  unusual  dividends,  declared  in  whole  or  In  part  from  earnings  ac- 
tually accumulated  prior  to  the  creation  of  the  trust  or  the  purchase  of 
the  stock,  an  adherence  to  the  rule  that  dividends  are  deemed  to  have  been 
earned  as  of  the  date  of  thdr  declaration  in  many  cases  shocks  the  sense  of 
Justice. 

"Notwithstanding  the  difficulty  in  many  cases  of  apportioning  dividends, 
it  is  wiser  and  better  to  leave  an  apportionment  to  courts  of  equity,  in  pref- 
erence to  adhering  to  a  rule  that  depends  more  upon  Its  simplicity  and  con- 
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▼enlence  of  enforcemrait  tban  upon  jnstice  and  right  The  diatinctlon  be- 
tween ordinary  and  extraordinary  dividends  ts  necessary  to  make  a  work- 
able nQe  and  at  the  same  time  preserve  the  Integrity  of  the  trust  fond.  The 
integrity  of  the  trust  fond  and  rights  of  the  life  benefldary  under  the  trust 
sbould  each  be  considered,  determined,  and  preserved  by  a  court  of  equity. 
As  far  as  the  courts  In  this  state  have  made  statements  to  the  contrary,  It 
bas  been  In  opinions  where  such  statements  have  been  unnecessary  to  the 
determination  of  the  case  then  under  consideration,  and  such  statements  are 
disapproved.  It  should  be  held:  (1)  Ordinary  dividends,  regardless  of  the 
time  when  the  surplus  out  of  which  they  are  payable  was  accumulated, 
sbould  be  paid  to  the  life  benefldary  of  the  trust.  (2)  Extraordinary  divi- 
dends, payable  from  the  accumulated  earnings  of  the  company,  whether  pay- 
able In  cash  or  stock,  belong  to  the  life  benefldary,  unless  they  Intrench  tn 
vrhole  or  in  i>art  upon  the  capital  of  the  trust  fund  as  received  from  the  tes- 
tator or  maker  of  the  trust  or  invested  In  the  stock  in  which  case  such  ex- 
traordinary dividends  should  be  returned  to  the  trust  fund  or  apportioned 
between  the  trust  fund  and  the  life  benefldary" — 

in  accordance  with  the  amount  thereof  acctunulated  before  and  after 
the  creation  of  the  trust  or  purchase  of  the  stock. 

[4]  The  dividend  in  this  case  is  an  extraordinary  one  composed 
wholly  of  stock,  and  should  be  apportioned  between  the  life  beneficiary 
and  the  remaindermen. 

The  portion  of  the  earnings  and  profits  accumulated  prior  to  the 
creation  of  the  trust  should  be  awarded  to  the  remaindermen,  and  the 
portion  thereof  which  was  accumulated  and  earned  subsequently  to  the 
creation  of  the  trust  should  be  awarded  to  the  life  beneficiary  or  her 
successors  in  interest 

There  is  nothing  in  this  case  to  show  the  sotirce  of  the  issue  of  the 
$640,000  worth  of  treasury  stock,  and  there  is  nothing  to  show  whether 
or  not  the  same  was  issued  from  the  surplus  earnings  and  profits  of 
the  Pullman  Company.  This  being  so,  I  am  of  the  opinion,  therefore, 
that  the  issue  of  said  treasury  stock  should  not  be  included  in  the  dis- 
tribution of  the  stock  apportionable  to  the  life  tenant.  The  result 
would  be  that  •*•'•••/»•••••'•••  of  the  54  shares  distributed  or  allotted 
should  be  deducted  from  the  amount  of  the  distribution  to  the  said 
trustee,  predicated  upon  surplus  earnings  and  profits.  The  testimony 
shows  that  there  were  upward  of  $20,000,000  of  earnings  and  profits 
accumulated  subsequently  to  the  death  of  the  testator,  and  that  about 
$6,000,000  of  the  earnings  and  profits  were  accumulated  prior  to  the 
creation  of  the  trust  The  figures  given  above  are  only  approximate 
and  same  may  be  corrected  and  adjusted  upon  the  settlement  of  the 
findings  and  decree: 

The  method  of  apportioning  the  extraordinary  stock  dividend  is  ex- 
plained in  a  motion  made  for  that  purpose  in  Matter  of  Osborne,  209 
N.  Y.  485,  103  N.  E.  823,  and  is  as  follows: 

"The  intrinsic  value  of  the  trust  investment  ia  to  be  ascertained  by  di- 
viding the  capital  and  the  surplus  of  the  corporation  existing  at  the  time 
of  the  creation  of  the  trust  by  the  number  of  shares  of  ttie  ooriwration  then 
outstanding,  which  gives  the  value  of  each  share,  and  that  amount  must  be 
multiplied  by  the  number  of  shares  held  In  the  trust  The  value  of  the  in- 
vestment represented  by  the  original  shares  after  the  dividend  has  been  made 
is  ascertained  by  exactly  the  same  method.  The  difference  between  the  two 
shows  the  impairment  of  the  corpus  of  the  trust  If  the  dividend  Is  of  money, 
the  amount  of  that  difference  is  to  be  retained  by  the  trustee  as  capital,  and 
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the  remainder  ptdd  to  the  life  beneficiary.  If  the  dividend  te  tn  stix^  tilie 
amount  of  .Impairment  In  money  most  be  divided  by  the  intrinsic  value  of  a 
share  of  the  new  stock,  and  the  quotient  gives  the  nnmber  of  shares  to  be 
retained  to  make  the  Impairment  good — the  remaining  shares  going  to  the 
life  beneficiary.  Market  value,  good  will,  and  like  considerations  cannot  be 
considered  in  apportioning  a  dividend." 

[B]  The  attorney  for  the  accounting  trustee  urges  rather  strenu- 
ously that  the  life  tenant  by  signing  certain  vouchers  has  estopped  her- 
self or  her  representatives  from  claiming  any  portion  of  the  54  shares 
of  stock  in  question.  The  vouchers  referred  to  and  the  question  of 
estoppel  in  this  case  were  before  the  Appellate  Division  in  Matter  of 
AfHeck,  155  App.  Div.  339, 140  N.  Y.  Supp.  345,  an  appeal  having  been 
taken  from  the  decree  of  the  former  surrogate.  That  court  held  that 
the  introduction  in  evidence  of  the  vouchers  signed  by  Mrs.  Aifleck 
did  not  estop  her  representatives  from  claiming  the  stock  in  question. 
As  there  is  nothing  further  before  the  court  upon  the  retrial  of  this 
case,  I  must  be  controlled  by  the  decision  of  the  Appellate  Division.  I, 
therefore,  decide  that  the  vouchers  signed  by  Mrs.  Affleck  do  not  estop 
her  rqsresentatives  from  claiming  the  54  shares  of  stock  in  question. 
Submit  findings  and  decree  on  notice. 

Decreed  accordingly. 


In  re  BASSETTS  WILL. 
(Surrogate's  Court,  Lewis  Ck>nnty.    Mardi  26,  1914.) 

1.  Wills  (|  802*) — Pbobate — Suffioienct  op  Evioerck. 

Evidence  on  the  probate  of  a  will  held  sufficient  to  show  that  testator 
told  the  witnesses  that  it  was  his  will  and  asked  tiiem  to  sign  as  wit- 
nesses thereto,  and  that  when  the  will  was  presented  to  them  testator's 
subscription  thereto  was  in  plain  sight 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent  Dig.  {|  675,  681,  700-710 : 
Dec.  Dig.  i  302.*] 

2.  WiLU  (i  303*) — Pbobatk — SurncntnoT  of  Evidekob. 

If  the  circumstances  surrounding  the  execution  of  a  paper  show  that  it 
was  executed  as  a  will,  It  may  be  probated  against  the  testimony  of  the 
subscribing  witnesses,  or  on  the  testimony  of  one  contrary  to  that  of  the 
other. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  U  711-723 ;  Dec  Dig. 
i  SOUM 

8.  Wills  (i  119*) — ExEOimoN — ^PuBUOAXioir  and  AOKROWLBDauEirr. 

Where  a  testator  produces  a  paper  personally  drawn  and  subscribed 
by  him  with  the  subscription  In  plain  sight  declares  to  the  witnesses  that 
it  is  his  will,  and  asks  them  to  sign  as  witnesses,  there  is  a  sufficient  pub- 
lication of  the  will  and  acknowledgment  of  his  subscription. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ii  305-313;  Dec 
Dig.  i  119.*] 

4.  CouBTs  (J  87*) — Pbkckdents — Affibuancb  Without  Opinion. 

An  affirmance  of  a  judgment  by  the  Court  of  Appeals  without  an  opin- 
ion Is  not  necessarily  an  approval  of  the  opinion  of  the  court  below,  but 
only  of  the  point  decided. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {{  306-310;  Dec 
Dig,  i  87.*] 

*Por  other  casei  see  same  topic  ft  t  numbkb  In  Dee.  A  Am.  Diss.  UOT  to  data,  *  Rop'r  ladeze: 
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Proceeding  to  prove  the  will  of  James  P.  Bassett,  deceased.  Will 
admitted  to  probate. 

Edward  J.  Boshart,  of  Lowville,  for  proponent. 
Frank  Bowman,  of  Lowville,  for  contestant 

CARTER,  S.  The  paper  propounded  for  probate  as  the  last  will 
and  testament  of  James  F.  Bassett,  deceased,  is  written  and  subscribed 
by  testator  in  his  own  handwriting  on  an  ordinary  blank  form  of  will. 
and  has  a  full  attestation  clause  subscribed  by  two  witnesses,  viz.,  A. 
H.  Ljnstruth  and  Jay  E.  Reed. 

The  only  question  to  be  determined  is  whether  said  paper  was  exe- 
cuted according  to  law. 

[1]  It  appears  from  the  testimony  of  the  witness  Reed:  That  he 
and  tiie  witness  Ljnsjruth  went  to  the  house  where  the  testator  resided, 
and,  the  two  witnesses  and  testator  being  together  alone  in  the  same 
room  in  said  house,  that  testator  laid  the  will  on  a  secretary  or  desk 
in  such  manner  that  the  whole  of  the  last  page  of  the  will,  including 
the  clause  appointing  an  executor,  date  of  wiU,  signature  of  testator, 
and  the  attestation  clause  were  all  exposed  to  view,  and  testator  then 
said: 

"I  made  out  a  will  thirteen  or  foarteen  yean  ago  In  favor  of  my  wife,  bat 
she  has  gone  and  I  bad  to  make  out  a  new  one  and  I  want  you  two  to  sign 
as  wltneaaes." 

That  said  testator  then  pointed  out  to  him  (Reed)  where  to  sign,  and 
he  signed  his  name  under  the  attestation  clause  of  the  will.  That  at 
the  time  he  signed  his  name  he  saw  the  signature  of  the  testator  at  the 
end  of  the  wiU.  That  he  had  seen  the  testator's  writing  and  knew  his 
signature,  and  that  the  signature,  "James  F.  Bassett,"  at  the  end  of  the 
will,  was  the  signature  of  said  testator.  That  the  will  was  not  Wck- 
ed  up.  That  the  witness  Linstruth  signed  the  attestation  clause.  That 
before  Linstruth  signed  he  hesitated  and  asked  testator,  whether  the 
witnesses  weren't  supposed  to  know  what  was  on  the  other  side  before 
they  signed,  and  testator  told  him  no,  and  then  Linstruth  signed  the  at- 
testation clause  of  the  will. 

The  witness  Linstruth  testified  (referring  to  the  occasion  when  the 
will  was  executed) :  That  he.  Reed,  and  testator  were  together.  That 
testator  handed  hun  (Linstruth)  the  will.  That  he  read  the  words,  "I 
hereby  appoint  W.  S.  Goutremout  executor,"  and  no  more.  That 
while  he  held  the  paper  in  his  hand  he  said  to  testator,  "Hadn't  we 
ought  to  know  what  was  on  the  other  side  of  the  paper?"  Testator 
replied,  "No,  I  have  looked  it  up  and  you  don't  need  to  know."  That 
he  signed  the  attestation  clause.  That  the  testator  did  not  tdl  him  it 
was  his  will.  That  testator  did  not  ask  him  to  sign  as  a  witness.  That 
he  could  not  remember  that  any  one  asked  him  to  sign.  That  he  did 
not  see  testator's  name  subscribed  to  the  will  and  did  not  know  wheth- 
er it  was  there.  That  when  he  held  the  instrument  in  his  hand  he  un- 
derstood it  was  a  will.  That  the  written  part  of  the  will  is  in  the  hand- 
writing of  testator,  and  the  name,  "James  F.  Bassett,"  at  the  end  of 
the  will,  is  the  signature  of  the  testator.    That  he  never  before  wit- 
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nessed  a  will.    That  testator's  wife  died  a  short  time  before  the  exe- 
cution of  the  will. 

The  words,  "I  hereby  appoint  W.  S.  Goutremout  executor,"  which 
Linstruth  says  he  read,  are  less  than  two  inches  above  the  signature, 
"James  F.  Bassett,"  at  the  end  of  the  will,  and  said  name  is  approxi- 
mately three  inches  above  where  Linstruth  signed  bis  name  to  tiie  at- 
testation clause.  There  is  no  intimation  by  any  one  that  the  paper 
was  folded  at  any  time  so  as  to  prevent  the  witnesses  seeing  the  whole 
of  the  last  page  of  the  will,  and  it  could  not  have  been  so  folded  that 
Linstruth  could  read  what  he  says  he  did,  and  signed  where  he  signed, 
without  being  in  a  position  to  see  testator's  signature. 

It  would  seem  that  the  inquiry  of  Linstruth,  "Hadn't  we  ought  to 
know  what  is  on  the  other  side  of  the  paper?"  must  have  been  made 
in  response  to  some  request  of  testator  to  sign  the  will.  It  is  not  likely 
that  Linstruth  made  the  above  inquiry,  hunted  up  the  place  to  sign, 
and  signed  the  will  without  amr  one  telling  him  what  the  instrument 
was  nor  asking  him  to  sign.  'Ae  evidence  of  Linstruth  is  not  reason- 
able nor  probable ;  and  I  am  satisfied  that  he  has  forgotten  the  trans- 
action, that  his  statement  does  not  correctly  express  what  occurred  at 
the  time  the  will  was  executed,  and  that  the  signature  of  the  testator 
was  at  that  time  subscribed  to  the  will  and  could  and  must  have  been 
seen  by  the  witnesses.  It  has  lieen  held  if  the  witness  could  see  then 
legally  he  did  see.  Matter  of  Carll,  38  Misc.  Rep.  471,  474,  71  N.  Y. 
Supp.  1036 ;  and  see  Matter  of  Laudy,  161  N.  Y.  429,  433,  55  N.  E. 
914,  and  Matter  of  Stockwell,  17  Misc.  Rep.  108,  40  N.  Y.  Supp.  734. 

After  a  careful  consideration  of  all  the  evidence,  I  am  convinced 
that  the  witness  Reed  gave  a  substantially  correct  statement  of  what 
occurred  at  the  time  the  will  was  executed,  and  that  the  testator  pre- 
sented the  will,  which  had  been  previously  and  personally  drawn  and 
subscribed  by  him  to  said  two  witnesses,  with  the  subscription  in  plain 
sight  of  them,  and  in  substance  and  effect  told  the  witnesses  that  it 
was  his  will  and  asked  them  to  sign  as  witnesses  thereto,  and  that  in 
obedience  to 'this  request  they  did  sign  the  attestation  clause  to  said 
will  in  his  presence  and  in  the  presence  of  each  other. 

[2]  If  the  circumstances  surrounding  the  execution  of  a  paper  show 
that  it  was  executed  as  a  last  will  and  testament,  it  may  be  admitted 
to  probate  against  the  testimony  of  all  the  subscribing  witnesses,  or 
on  the  testimony  of  one  contrary  to  the  testimony  of  the  other.  Matter 
of  Cottrell,  95  N.  Y.  329 ;  Trustees  of  Auburn  Seminary  v.  Calhoun, 
25  N.  Y.  422,  425,  426;  Matter  of  Marley,  140  App,  Div.  823,  125 
N.  Y.  Supp.  886. 

[3]  Where  a  testator  produces  a  paper  personally  drawn  and  sub- 
scribed by  him,  with  the  subscription  in  plain  sight,  and  declares  to  the 
witnesses  that  it  is  his  last  will  and  testament  and  asks  them  to  sign  as 
witnesses,  he  does  all  that  is  required,  and  it  is  a  sufficient  publication 
of  the  will  and  acknowledgment  of  his  subscription.  Baskin  v.  Baskin, 
36  N.  Y.  416;  Matter  of  Laudy,  161  N.  Y.  429,  55  N.  E.  914;  Matter 
of  Marley,  140  App.  Div.  823,  826,  125  N.  Y.  Supp.  886;  Matter  of 
Akers,  74  App.  Div.  461,  464,  77  N.  Y.  Supp.  643,  affirmed  on  opinion 
below  in  173  N.  Y.  620,  66  N.  E.  1103. 
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In  Matter  of  Akers,  supra,  the  court  said: 

"In  the  present  case  we  have  the  tact  that  the  snbscriptlon  was  actually 
made  by  the  testator;  that  one  of  the  witnesses  saw  and  knew  It;  that  the 
testator  declared  It  to  be  his  will ;  that  he  requested  the  witnesses  to  witness 
it  as  such.  This  •  •  *  constituted  a  substantial  compliance  with  the  stat- 
ute as  to  subscription,  acknowledgment,  and  publication." 

In  Matter  of  Marley,  supra,  the  evidence  of  one  of  the  witnesses 
vras  rejected  as  untruthful. 

"The  other  witness  (Bnchman)  and  the  deceased  had  long  been  intimate 
friends.  Some  time  before  the  attempted  execution  of  the  paper  by  the  de- 
ceased, Bnchman  had  made  his  will  and  had  asked  the  deceased  to  subscribe 
It  as  a  witness,  wliich  he  did,  and  the  occurrence  was  clearly  remembered  by 
both.  After  the  deceased  (Marley)  had  prepared  and  signed  the  paper  in  ques- 
tion, he  presented  it  to  Buchman  and  said :  'I  would  like  you  to  sign  this  pa- 
per. This  is  the  same  kind  of  a  paper  that  you  asked  me  to  sign  for  you.' 
The  witness  (Buchman)  testified  that  he  understood  the  deceased  to  ask  him 
to  sign  his  last  will  and  testament  as  a  subscribing  witness,  and  that  be  did 
sign  the  paper  directly  under  the  attestation  clause  in  testator's  presence,  and 
saw  and  recognized  the  testator's  signature,  with  which  be  was  perfectly  fa- 
miliar, at  the  time  of  so  doing." 

The  court  said: 

"We  are  of  the  opinion  that  what  took  place  was  a  sufficient  publication,  ac- 
knowledgment of  signature,  and  request  to  sign  as  a  witness  to  meet  ttie  re- 
quirements of  the  statute,"  and  the  will  was  admitted  to  probate. 

In  Matter  of  Levengston,  158  App.  Div.  69,  142  N.  Y.  Supp.  829, 
the  will  was  written  t^  the  testator,  a  layman,  upon  a  sheet  of  letter 
paper.  After  writing  the  will  and  signing  it,  the  testator  called  wit- 
ness Mayhee  over  to  the  desk- where  he  mid  written  it,  and,  showing 
him  the  instrument,  asked  him  to  sign  it,  saying  it  was  his  last  will 
and  testament  Maybee  saw  the  signature  of  the  testator  thereon,  and 
in  testator's  presence  signed  his  name  as  a  witness  thereto.  The  same 
day  testator  requested  die  witness  A'Hearn  to  sign  the  will  as  a  wit- 
ness, which  he  did  in  the  testator's  presence,  after  reading  it  over. 
Held,  that  the  evidence  above  referred  to  was  sufficient  to  establish 
the  execution  and  the  attestation  of  the  will  as  required  by  law. 

In  Matter  of  Nussbaum,  144  N.  Y.  Supp,  443,  the  court  said : 

"Wliere  a  will  Is  not  signed  by  testator  before  an  attesting  witness,  but  it  is 
produced  by  testator  with  testator's  signature  visible  thereon,  and  testator 
thai  acknowledges  to  the  witness  that  the  instrument  is  testator's  wlU,  a  dis- 
tinct acknowledgment  of  the  testator's  signature  is  necessarily  involved  in  the 
testator's  acknowledgment  of  the  wUl  and  the  request  to  witness  same." 

And  to  the  same  effect.  Matter  of  Holmberg,  83  Misc.  Rep.  245, 
145  N.  Y.  Supp.  846. 

[4]  Mitchell  v.  Mitchell,  16  Hun,  97,  affirmed  without  opinion  in 
77  N.  Y.  596,  and  Matter  of  Keeffe,  155  App.  Div.  575,  141  N.  Y. 
Supp.  5,  affirmed  without  opinion  in  209  N.  Y.  535,  102  N.  E.  1104, 
relied  upon  by  contestant,  are  not  in  point  for  the  reason  that  in  each 
of  said  cases  when  the  testator  presented  the  will  to  one  of  the  wit- 
nesses it  was  so  folded  that  the  signature  of  the  testator  to  the  instru- 
ment cotild  not  be  seen.    True,  the  court  in  the  Mitchell  Case  said : 
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"He  (testator)  never  acknowledged  or  stated  to  either  of  them  (witnesses) 
that  the  subscription  which  appears  at  the  end  of  the  paper  was  made  by  blm. 
He  did,  It  is  true,  declare  that  the  whole  instniment  was  his  wllL  But  that  Is 
not  enough." 

'  This  was  not  necessary  to  the  determination  of  the  case,  and,  while 
this  decision  was  affirmed  in  the  Court  of  Appeals,  it  was  without 
opinion.  An  affirmance  without  opinion  does  not  necessarily  mean  ap- 
proval of  the  opinion  by  the  court  below^  but  makes  the  Court  of  Ap- 
peals responsible  only  for  the  point  decided  (which  in  that  case  was 
that  the  will  should  not  be  admitted  to  probate).  Rogers  v.  Decker, 
131  N.  Y.  490,  30  N.  E.  571. 

But  if  said  Mitchell  v.  Mitchell  be  considered  as  holding  that  where 
a  testator  presents  an  instrument,  previously  written  and  subscribed 
by  him,  to  the  witnesses,  with  his  subscription  in  plain  sight,  and  de- 
clares the  instrument  to  be  his  will,  is  not  a  sufficient  acknowledgment 
of  the  subscription,  then  it  (Mitchell  v.  Mitchell)  is  in  direct  conflict 
with  Baskin  v.  Baskin,  Matter  of  Laudy,  Matter  of  Akers,  Matter  of 
Marley,  Matter  of  Levengston,  Matter  of  Nussbaum,  and  Matter  of 
Holmberg,  all  of  which  are  cited  above. 

I  am  satisfied  that  the  will  was  executed  as  required  by  law,  and  a 
decree  may  be  entered  admitting  same  to  probate. 


In  re  EICHLER  et  al. 
(Surrogates'  Court,  New  York  County.    March,  1914.) 

1.  DivoBCB  (I  320*) — Operation  and  Effsct — Right  to  Bbiiasbt. 

A  decree  of  divorce  following  2  Bev.  St  (1st  Ed.)  pt  2,  c.  8,  tit  1,  |  4», 
prohibiting  the  marriage  of  a  defendant  divorced  for  adultery,  prior  to 
the  complainant's  death,  prevented  the  remarriage  of  the  same  parties 
before  the  enactment  In  1880  of  Code  Civ.  Proc.  (  1761  (Domestic  Rela- 
tions Law  [Consol.  Laws,  c.  14]  g  8),  authorizing  the  remarriage  of  sudi 
parties,  which  Indicated  that  the  Legislature  regarded  such  marriages  aa 
forbidden. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  {{  818,  819,  844; 
Dec.  Dig.  i  320.»] 

2.  Mabbiaqk  (S  40*) — Pbesuiiftions— Cohabitation. 

Cohabitation  between  persons  divorced  and  without  right  to  remarry  la 
presumed  to  be  Illicit  and.  being  llUdt  In  its  inception,  will  be  presumed 
to  so  continue  unless  a  remarriage  be  shown  by  direct  proof,  or  by  circiun- 
Btantial  evidence  which  Is  strong,  positive,  and  convincing. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  U  68-69,  79;  Dec. 
Dig.  i  40.*] 

3.  Mabbiaqb  (I  50*) — Cohabitation  ob  Refutation — Sufucucnot  or  Evi- 

DKNOK. 

Mere  circumstances  of  cohabitation  or  common  reputation  of  marriage, 
etc.,  do  not  constitute  a  valid  marriage,  but  are  only  evidence  of  a  mar- 
riage contract 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  ||  79-89;  Dec. 
Dig.  §  50.*] 

*For  otber  cases  see  same  topic  A  {  ndmbsb  in  Dec.  ft  Am.  Digs.  UOT  to  data,  A  tlep'r  Inderas 
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1.  Maxbiaok  (I  B0*)^^OHABrrAnon — SumoicnoT  or  Evidknob. 

Where  a  woman  divorced  for  adultery  cohabited  with  her  former  hus- 
band while  their  mail^age  was  prohibited,  the  continuance  thereof  after 
the  removal  of  the  prohibition  was  not  sufficient  to  show  a  remarriage, 
though  they  held  themselves  ont  as  husband  and  wife,  and  executed  con< 
veyances  as  such,  especially  In  view  of  her  subsequent  marriage  to  one 
who  boarded  with  them. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  t|  79-88;  Dec. 
Dig.  {  60.»] 

S.  MaRBIAOE  (I  60*) STTFFICIEftCT  Ot  EVIDENCE — OhABAOTEB  OF  FaBTIKS. 

In  determining  the  existence  of  a  marriage  between  persons  cohabiting 
together,  the  character  of  the  parties  is  of  much  importance ;  stronger  evi- 
dence being  required  to  eetabUsh  a  marriage  circumstantially  where  the 
woman  Is  of  a  loose  and  immoral  character. 

[Ed.  Nota— For  other  cases,  see  Marriage,  Cent  Dig.  ii  79-S9;  Dec. 
Dig.  I  CO.*] 

A.  MaBBIAQK  (S  00*)— SUFflOiEWOT  OF  ClBCTTMBTARTIAL  EVIDENCE. 

In  establishing  a  marriage  by  circumstantial  evidence,  all  the  circum- 
stances should  be  considered,  and  the  decision  should  follow  the  line  of 
the  greatest  probability. 

[Ed.  Note. — ^For  other  cases,  see  Marriage,  Cent  Dig.  H  7&-€9;  Dec. 
Dig.  I  60.*] 

7.  Cbiuinai.  Law  ((  328*) — Eviderob — Oontuctino  Psesuhftions. 

Where  there  are  conflicting  presampttons,  one  of  which  will  impute  a 
felony,  and  the  other  a  crime  of  lesser  degree,  the  presumption  for  the 
lesser  offense  will  be  followed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  i  729;  Dec. 
Dig.  {  826.*] 

8.  BiABBiAOK  (J  40*)— Evidence — Conitjctiho  Pbesumptions. 

While  in  order  to  legitimatize  issue,  or  in  the  interest  of  order  and 
decency,  a  marriage  will,  in  a  proper  case,  be  presumed  from  cohabita- 
tion and  reputation  alone,  where  one  party  has  married  another,  and 
would  stand  convicted  of  bigamy  if  a  marriage  were  presumed,  the  pre- 
sumption of  innocence  will  prevail  over  the  presumption  of  marriage. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent  Dig.  IS  68-69,  79 ;  Dec 
Dig.  S  40.*] 

9.  Mabbiaoe  (f  3*)-^Wbat  Law  Oovebnb. 

The  marriage  in  New  Jersey  of  one  prohibited  from  marrying  in  New 
Tork,  because' of  having  been  divorced  for  adultery,  will  be  recognized 
by  the  courts  of  New  York;  a  marriage,  valid  where  performed,  being 
Talid  everywhere. 

[Ed.  Note. — ^For  other  cases,  see  Marriage,  Cent  Dig.  {§  8,  23;  Dec. 
Dig.  I  8.*] 

Judicial  settlement  of  the  account  ol  Auguste  Eichler  and  Paul  C. 
Schnitzler,  as  administrators  of  Clara  Koschinsky,  also  known  as 
Clara  Koshinsky  or  Keutel,  nee  Clara  Weber,  deceased.  I^w  govern- 
ing distribution  of  estate  determined. 

Paul  C.  Schnitzler  and  Harold  W.  Hastings,  both  ol  New  York 
City,  for  sisters  of  decedent 

Carl  L.  Schurz,  of  New  York  City  (W.  B.  Devoe,  of  New  York  City, 
of  counsel),  for  Clara  Schwarz,  nee  Koschinsky. 

FOWLER,  S.  This  inatter,  for  the  distribution  of  the  estate  of 
Clara  Koshinsky,  or  Keutel,  comes  before  the  surrogate  upon  the  ju- 

•For  other  cases  see  sune  topic  &  i  numbsb  Id  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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dicial  settlement  of  die  account  of  her  administrators.  It  is  submitted 
for  decision  upon  an  agreed  statement  of  facts.  It  appears  that  Clara 
Weber  was  married  in  the  city  of  Berlin,  Germany,  in  the  year  1868 
to  one  Julius  KeuteL  Thereafter  she  and  her  husband  came  to  this 
country,  and  they  resided  in  the  city  of  New  York  until  the  year  1873, 
when  Julius  Keutel  obtained  an  absolute  divorce  from  the  deceased 
by  decree  of  the  Supreme  Court  of  this  state,  made  at  the  regular  ses- 
sions held  in  and  for  the  county  of  New  York,  by  reason  of  the  adul- 
tery of  the  now  deceased  woman.    The  judgment  is  dated  June  27, 

1873.  Subsequently,  and  about  the  year  1874,  the  deceased  and  Julius 
Keutel,  her  former  husband,  as  it  appears,  again  lived  tc^ether,  in 
the  same  house  in  the  city  of  New  York,  and  were  known  as  husband 
and  wife,  going  under  the  name  of  Keutel  continuously  for  a  period 
of  18  years  or  thereabouts.  It  is  conceded  that  during  this  period 
of  18  years  in  which  they  so  lived  together  and  cohabited  in  this  city, 
they  held  themselves  out  as  husband  and  wife.  On  December  3,  1893, 
the  deceased,  notwithstanding  such  intercourse,  contracted  a  ceremo- 
nial marriage  in  Jersey  City,  New  Jersey,  with  one  F^-anz  Koshinsky, 
who  was  at  that  time  boarding  with  the  deceased  and  the  said  Julius 
Keutel,  as  he  had  for  a  number  of  years  prior  thereto.  At  the  time 
of  this  last  ceremonial  marriage  of  Clara  Koschinsky  or  Keutel  said 
Julius  Keutel  was  still  living,  and  no  second  judgment  of  divorce  from 
him  was  obtained.  Subsequently  the  deceased  and  the  said  Franz 
Koshinsky  left  this  country  and  went  to  Germany,  becoming  residents 
of  the  ci^  of  Berlin,  where  they  continued  to  reside  as  husband  and 
wife  until  the  death  of  said  Clara,  intestate,  in  Berlin,  on  December 
16,  1910.  The  said  Julius  Keutel  died  in  New  York  county  on  or 
about  February  12,  1909,  and  Franz  Koschinsky  died  in  the  city  of 
Berlin,  Germany,  on  January  12,  1912,  intestate.  The  deceased  wo- 
man left  her  surviving  as  next  of  kin  three  sisters,  Augusta  Eichler, 
Louise  Westphal,  and  Marie  Zschau. 

[1]  The  sole  question  involved  in  this  proceeding,  the  determina- 
tion of  which  will  control  the  method  of  distribution  of  the  estate, 
presents  for  our  consideration  the  vaKdity  of  the  alleged  common-law 
or  unceremonial  marriage  which  it  is  claimed  took  place  between  the 
deceased,  Clara  Koshinsky,  and  Julius  Keutel  after  their  said  divorce 
and  the  dissolution  of  their  ceremonial  marriage,  such  alleged  tm- 
ceremonial  marriage  being  claimed  to  have  taken  place  in  the  year 

1874.  The  decree  of  divorce  contained  the  usual  provision,  in  effect, 
that  Julius  Keutel,  the  plaintiff  in  the  action  for  divorce,  was  at  lib- 
erty and  had  full  power  to  marry  again  during  the  lifetime  of  Clara 
Keutel,  the  defendant,  but  that : 

"Tbe  said  defendant,  Clara  Keutel,  shall  not  be  and  she  Is  not  at  liberty  to 
marry  again  until  tbe  plaintiff,  Jallus  Keutel,  shall  be  and  is  actually  dead." 

At  the  time  of  the  inception  of  the  alleged  common-law  marriage, 
the  statute  in  force  regarding  the  remarriage  of  divorced  persons  was 
section  49,  pt.  2,  c  8,  tit.  1,  art.  3,  Revised  Statutes,  which  provided 
that: 

"Whenever  a  marriage  shall  be  dissolved,  pursuant  to  the  provisionB  of  this 
article,  tbe  complainant  may  marry  again  during  the  Ufetlmtt  of  the  defend- 
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ant,  but  no  defendant  oonvleted  of  adultery  shall  aiarry  again  until  the  death 
of  the  complainant" 

It  has  never  been  directly  decided  by  the  courts  of  this  state,  ex- 
cept in  one  case  in  a  court  of  first  instance,  whether  or  not  the  stat- 
ute, or  the  pn^ibition  contained  in  a  decree  of  divorce  pursuant  to 
the  statute,  against  remarrying  applied  only  to  marriages  with  a  per- 
son other  than  the  complainant,  and  did  not  prevent  the  remarriage 
of  the  parties  to  the  action.  Whether  the  innocent  party  who  has 
the  right  to  marry  again  may,  under  the  circtmistances,  again  enter 
into  a  new  marriage  relation  with  the  same  party  against  whom  the 
divorce  was  obtained,  and  who  by  the  decree  was  prohibited  from 
marrying  again,  and  such  remarriage  be  legal  and  valid  in  this  state, 
is  the  question  now  before  me. 

In  Colvin  v.  Colvin,  2  Paige,  385,  22  Am.  Dec.  644,  where  an  ap- 
plication was  made  by  a  husband  to  vacate  a  decree  of  divorce  ob- 
tained by  him  on  the  ground  that  he  did  not  believe  his  wife  to  have 
been  guilty  of  the  adultery  charged,  the  chancellor  said,  by  way  of 
dictum  (which,  of  course,  cannot  be  controlling  authority,  the  ques- 
tion not  being  directly  before  the  chancellor),  that  as  long  as  the  de- 
cree of  divorce  remained  in  force,  the  party  prohibited  from  marry- 
ing again  cannot  marry  even  her  former  husband,  and  the  chancellor 
said  that  if  they  cohabited  without  first  applying  to  the  court  to  have 
the  decree  of  divorce  vacated,  the  intercourse  between  them  would  be 
illicit  and  their  issue  illegitimate. 

In  Moore  v.  Moore,  8  Abb.  N.  C.  171,  the  court  followed  the  dictum 
in  Colvin  v.  Colvin,  supra,  and  held  that  no  exception  was  created  by 
the  statute  in  favor  of  the  remarriage  of  the  parties  to  the  action.  I 
say  it  with  deference  that  I  am  of  the  opinion  that  this  construction 
so  placed  upon  the  statute  may  be  the  correct  one,  as  thought  the 
Legislature,  for  in  1880,  section  1761,  C.  C.  P.,  was  enacted,  removing 
any  statutory  bar  to  the  remarriage  between  the  prior  parties  to  a  di- 
vorce.   The  amendment  provided  as  follows : 

"This  section  does  not  preyent  the  remarriage  of  the  parties  to  the  action." 

Section  1761,  C.  C.  P.,  is  now  embodied  in  section  8  of  the  Domes- 
tic Relations  Law.  It  is  apparent  that  this  amendment  assumed  that 
the  section  of  the  Revised.  Statutes  prohibited  a  remarriage  between 
divorced  persons,  for  the  amendment  must  be  assiuned  to  have  been 
enacted  in  contemplation  of  the  terms  of  the  original  statute. 

[2,3]  Thus  it  is  that  until  the  year  1880,  when  section  1761,  C. 
C.  P.,  was  adopted  (now  section  8,  Domestic  Relations  Law),  per- 
mitting the  remarriage  of  the  parties  to  a  divorce  action,  Clara  Ko- 
shinsl^  and  JuUus  Keutel  could  not  have  remarried  in  this  state 
without  first  procuring  the  vacatur  of  the  decree  of  divorce  and  the 
prohibition  contained  therein  against  remarriage.  This  they  did  not 
do.  Being  legally  unable  to  remarry,  their  relationship  and  cohabita- 
tion, commencing  in  about  the  year  1874,  is  to  be  presumed  illicit  in 
its  inception.  A  cohabitation,  meretricious  in  its  inception  or  origin, 
is  presumed  to  continue  such  throughout  its  whole  extent  (Clayton 
146N.Y.S.- 
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V.  Warden,  4  N.  Y.  230;  Gall  v.  GaU,  114  N.  Y.  109,  21  N.  E.  106; 
Hynes  v.  McDermott,  91  N.  Y.  451,  43  Am.  Rep.  677),  unless  a 
change  in  the  character  of  the  relationship  at  scmie  time  during  the 
cohabitation  is  affirmatively  shown  by  direct  proof  or  circumstantial 
evidence  of  the  highest  quality.  When  the  evidence  is  circumstantial 
it  must  be  very  strong,  positive,  and  convincing  in  order  to  establish 
that  the  meretricious  relation  has  been  changed  by  mutual  consent  to 
one  lawful  and  matrimonial.  Foster  v.  Hawley,  8  Hun,  68;  Gall 
v.  Gall,  supra.  Mere  circumstances  of  cohabitation  or  common  rep- 
utation of  remarriage,  etc.,  do  not  of  themselves  constitute  a  valid 
msuriage;  they  are  but  presumptive  evidence  of  a  marriage  contract 
Clayton  v.  Wardell,  4  N.  Y.  235 ;  Hynes  v.  McDermott,  supra. 

[4-8]  But  it  is  argued  that,  even  if  the  parties  were  prohibited  from 
marrying  prior  to  1880,  their  living  together  after  that  year  for  up- 
wards of  12  years  raises  a  presumption  of  their  remarriage  after 
1880,  for  in  1880,  as  already  indicated,  the  ban  against  such  remar- 
riage had  been  removed  by  an  amendment  to  the  statute.  Unfor- 
tunately for  this  contention,  in  Clayton  v.  Wardell,  supra,  the  Court 
of  Appeals  has  said  that  when  the  intercourse  between  parties  was  in 
its  commencement  meretricious,  there  is  as  much  reason  to  presume 
that  their  subsequent  connection  continues  of  the  same  character,  as 
there  is  to  presume  that  a  marriage  had  in  fact  taken  place. 

There  is  no  fact  submitted  in  the  agreed  statement  of  facts  tend- 
ing to  show  that  there  was  ever  any  change  of  the  illicit  relationship 
denoted,  and  I  would  not  be  justified  in  assuming  that  a  remarriage 
had  taken  place  from  mere  cohabitation.  A  state  of  concubinage  ex- 
isting for  a  long  period  between  two  persons  cannot  be  converted  into 
a  state  of  lawful  matrimony  without  some  evidence,  circumstantial 
or  otherwise,  establishing  an  actual  marriage  between  them.  In  cases 
of  this  kind  the  character  of  the  parties  to  the  alleged  marriage  is 
of  much  importance.  Chamberlain  v.  Chamberlain,  71  N.  Y.  423; 
Matter  of  Brush,  25  App.  Div.  610,  49  N.  Y.  Supp.  803.  It  requires  • 
stronger  evidence  to  establish  a  marriage  circumstantially  when  the 
woman  is  shown  to  be  of  a  loose  and  immoral  character  than  it  does 
in  a  case  where  the  female  is  shown  to  be  chaste,  virtuous,  and  moral. 
The  decedent  was  divorced  on  account  of  her  adultery,  and  this  is  a 
matter  of  record  in  the  Supreme  Court.  It  is  not  harsh,  therefore,  to 
infer  that  she  would  be  willing  to  cohabit  again  without  the  sanction 
of  matrimony.  I  am  of  the  opinion  that  no  change  of  the  illicit  re- 
lationship is  to  be  inferred  in  or  after  1880.  There  is  no  evidence  of 
a  contract  of  marriage  from  or  after  that  date.  It  is  quite  true  that 
the  decedent  and  Julius  Keutel  executed  several  conveyances  and 
mortgages  of  real  estate  in  which  they  styled  themselves  husband  and 
wife.  This,  as  is  argued,  is  of  considerable  weight,  but  certainly  it  i» 
not  of  great  weight  in  this  case.  In  establishing  the  validity  of  such 
a  marriage  as  this,  now  claimed  to  be  shown  wholly  by  circumstantial 
evidence,  all  the  circumstances  ought  to  be"  considered  by  the  court, 
and  the  decision  should  follow  the  line  of  the  greatest  probability. 
This  is  a  rule  of  inference  as  well  as  of  law.    In  the  case  of  Clayton 
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V.  Warden,  supra,  it  appeared  that  the  parties  had  executed  articles 
of  separation  in  which  they  described  themselves  as  husband  and  wife. 
Nevertheless,  it  was  there  held  that  this  was  insufficient  to  justify  the 
inference  of  their  marriage,  because  of  other  circumstances  shown 
which  detracted  from  that  inference  and  overrode  it 

[7,1]  Any  mere  presumption  of  the  validity  of  a  common-law 
marriage  in  this  case  after  1880  is  affected  by  the  fact  that  the  dece- 
dent herself  contracted  a  ceremonial  marriage  in  New  Jersey  in  1893 
with  said  Franz  Koshinsky,  who  was  a  boarder  in  the  home  of  Julius 
Keutel  and  Clara  Koshinsl^  for  several  years  previous  to  such  mar- 
riage of  Koshinsky  with  the  decedent.  Certainly  Koshinsky  must 
have  had  a  somewhat  intimate  knowledge  of  the  relationship  existing 
between  Mr.  and  Mrs.  Keutel  after  their  divorce.  If  one  boarding 
in  the  home  of  the  decedent  for  several  years  did  not  believe  her  to 
be  a  married  woman,  it  cannot  be  said  that  her  reputation  as  a  woman 
then  married  to  Keutel  was  general.  If  she  was  in  fact  in  1893  mar- 
ried to  Julius  Keutel,  she  committed  a  felony  by  marrying  Koshinsky 
in  1893,  and  thus  we  have  here  a  conflict  of  presumptions,  or  the  pre- 
sumption of  the  validity  of  the  common-law  marriage  as  against  a 
presumption  of  innocence.  As  was  said  by  the  jurist  Alciatus,  "Alia 
praesumptio  aliam  tollit."  So  in  our  law  where  there  are  conflicting 
presumptions  and  one  will  impute  a  felony  and  the  other  will  impute 
a  crime  of  lesser  degree,  the  common  law  will  presume  for  the  lesser 
offense.  R.  v.  Twyning,  2  B.  &  A.  386;  and  see  cases  cited,  section 
101,  Jones  on  Ev,    This  is  but  a  qualification  of  common  justice. 

It  is  quite  true  that  in  order  to  legitimatize  issue,  or  in  the  interest 
of  order  and  decency,  the  court  will,  in  a  proper  case,  presume  mar- 
riage from  cohabitation  and  reputation  alone,  but  in  a  case  where  to 
presume  such  marriage  one  party  will  necessarily  stand  convicted  of 
bigamy,  the  presumption  of  innocence  prevails  over  the  presumption 
of  marriage.  Foster  v.  Hawley,  8  Hun,  68,  and  cases  cited;  Jones, 
Ev.,  §  101. 

I  am  convinced,  irrespective  of  presumptions,  that  the  decedent's 
conduct  and  declarations  rebut  the  idea  that  any  marriage  existed 
between  Keutel  and  herself  after  their  divorce.  The  decedent  went 
out  of  this  state  to  New  Jersey  to  contract  the  ceremonial  marriage 
with  Koshinsky,  and  in  the  certificate  of  marriage,  a  copy  of  which 
is  before  me,  she  stated  that  she  had  been  divorced,  and  that  this  was 
her  second  marriage.  If  she  then  believed  she  had  been  validly  re- 
married to  Keutel,  she  is  chargeable  with  the  knowledge  that  she  could 
no  more  validly  marry  another  man  in  the  state  of  New  Jersey  than 
elsewhere.  In  the  Matter  of  Smith,  74  Misc.  Rep.  11,  133  N.  Y.  Supp. 
730,  the  court  said: 

"A  man  and  a  woman  may  deceive  their  relatives,  friends,  and  neighbors 
and  the  public  generally  Into  the  belief  that  they  are  husband  and  wife, 
*  *  *  and  the  force  of  declarations  and  conduct  from  which  a  marriage 
might  be  Inferred  is  entirely  destroyed  by  proof  that  the  man  and  woman,  in 
the  privacy  of  their  own  hearts,  did  not  consider  that  a  marriage  had  been 
had." 
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[I]  In  view  of  all  the  facts  and  circumstances  disclosed  I  am  of 
the  opinion  that  there  was  no  valid  marriage  existing  between  Julius 
Keutel  and  the  decedent  after  the  entering  of  the  judgment  of  their 
divorce  in  1873.  While  the  decedent  was  forbidden  to  marry  again 
in  this  state,  she  could  contract  a  marriage  in  New  Jersey,  which,  if 
valid  there,  would  be  recognized  by  the  courts  of  this  state.  Van 
Voorhis  v.  Brintnall,  86  N.  Y.  18,  40  Am.  Rep.  505 ;  Thorp  v.  Thorp, 
90  N.  Y.  602,  43  Am.  Rep.  189.  Marriage  valid  under  the  laws  of  the 
state  where  it  is  performed  is  valid  everywhere.  I  take  it  that  there 
is  no  questi<Mi  concerning  the  validity  of  the  New  Jers^  marriage  to 
Koshinsky,  provided  the  deceased  woman  was  then  not  remarried  to 
Keutel,  and  I  hold  that  she  was  not. 

The  distribution  of  the  estate  should  be  made  accordingly. 


PEOPLB  ▼.  STEIN. 

(Ooort  of  Special  Sessions.    New  York  County.    Marcb,  1013.) 

Oakino  (I  88*) — OmNSEB — Gaues  Pbohibited — S1.0T  MACHiins. 

A  machine  for  dispensing  gum,  whereby  the  player  In  return  for  a 
penny  Inserted  in  the  slot  receives  one  cent's  wor^  of  gum  and  baa  a 
chance  of  rec^rlng  more  gum  or  candy,  depending  on  the  channel  In 
which  the  penny  falls,  is  a  gambling  device  which  renders  one  who  per- 
mits its  operation  in  his  place  of  business  guilty  of  keeping  a  room  to 
be  used  for  gambling  contrary  to  Penal  Law  (Consol.  Laws,  c.  40)  |  9^ 
and  who  permits  a  boy  under  16  to  operate  the  machine  guilty  of  per- 
mitting him  to  be  in  a  situation  likely  to  Impair  bis  morals  under  section 
48S. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent  Dig.  ||  140-162,  164, 

Information  s^inst  Benjamin  Stein  for  permitting  a  boy  under  16 
to  be  in  a  place  likely  to  impair  his  morals  and  for  keeping  a  room  used 
for  gamblmg.    Defendant  found  guilty. 

Charles  S.  Whitman,  Dist.  Atty.,  and  Floyd  H.  Wihnot,  Asst  Dist 
Atty.,  both  of  New  York  City,  for  the  People. 
Nathan  Folk,  of  New  York  City,  for  defendant. 

DEUEL,  J.  The  defendant  was  tried  on  an  information  containing 
two  counts,  one  for  permitting  a  boy  under  16  years  of  age  to  be 
placed  in  a  situation  likely  to  impair  his  morals  (section  483,  P.  L.) 
and  the  other  for  keeping  a  room  to  be  used  for  gambling  (section  973, 
P.  L,.).  As  a  retail  vendor  of  candy,  stationery,  and  cigars,  he  permit- 
ted the  installation,  in  his  business  premises,  of  a  contrivance  for  dis- 
pensing gum  by  chance.  It  can  scarcely  be  called  a  slot  machine,  be- 
cause there  is  no  machinery  to  be  set  in  motion.  A  penny  inserted  in 
a  convenient  slot  or  opening  falls  by  gravity  and  is  guided  by  channels 
marked  off  by  metal  pegs  into  one  of  several  receiving  places  designat- 
ed,  respectively,  "G,"  "5,"  "10,"  "15."    If  it  falls  into  "G,"  the  player 

^For  other  gum  «m  mud*  topic  a  |  nvmbu  In  Dee.  A  Am.  Digt.  1$07  to  date,  a  Rop'r  Imdezw 
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gets  one  package  of  gum,  into  "S"  five,  into  "10"  ten,  into  "15"  fifteen 
cents  worth  of  gum.  Assuming  each  padcage  of  gum  to  be  worth  one 
cent,  the  device  held  out  as  an  inducement  to  every  one,  child  or  adult, 
the  possibility  of  getting  5,  10,  or  15  cents  worth  of  gum  for  each' 
cent  dropped  through  the  slot. 

Another  case  (People  v.  Nahmias,  146  N.  Y.  Supp.  856)  came  up  for 
trial  almost  coincidently  with  this  case.  Nahmias  was  similarly  charg- 
ed in  two  counts  with  impairing  morals  and  keeping  a  room  for  gam- 
bling, by  maintaining  in  his  store  an  actual  slot  machine,  which,  be- 
ing set  in  motion  by  dropping  a  cent  in  the  slot,  delivered  a  package 
of  gum  to  the  player,  but  it  was  represented  that  some  of  the  packages 
contained  a  coupon  which,  depending  on  its  number,  entitled  the  play- 
er, in  addition  to  the  gum,  to  from  one  to  ten  cents  worth  of  chocolate 
candy.  In  all  legal  essentials  the  facts  are  the  same,  and  a  determina- 
tion in  either  case  must  be  controlling  in  the  other. 

Slot  machine  devices  like  those  in  question  come  into  competition 
with  the  ordinary  automatic  vending  machines,  which  are  a  great  con- 
venience to  many  people,  and  differ  from  them  in  that  into  the  latter 
mechanical  genius  has  inserted  various  complicated  devices  which 
promise  the  purchasing  operator,  not  only  a  definite  return  for  the  coin 
needed  to  set  the  machinery  in  operation,  but  an  alluring  opportunity 
to  get  some  multiple  thereof,  5,  10,  and  15  in  the  Stein  case,  and  not 
exceeding  10  in  the  Nahmias  case.  And  these  multiple  recurrences, 
sometimes  if  not  always,  are  within  the  control  of  the  party  interested 
in  the  profits,  as  shown  in  the  Yale  Wonder  Clock,  to  which  reference 
will  later  be  made. 

Even  if  the  present  contrivance  were  hot  subject  to  like  manipula- 
tion, ordinary  intelligence  should  convince  any  player  that  the  ingenu- 
ity of  the  inventor  was  equal  to  the  problem  of  insuring  a  profit  to  the 
machine  during  a  given  series  of  plays.  This,  however,  would  have 
slight  weight  with  k)ys  and  girls,  for  whose  patronage  the  devices  now 
in  question  were  specially  constructed,  for  the  tempting  character  of 
the  bait  with  which  each  was  set,  the  possibility  of  getting  10  or  15 
times  the  amount  hazarded,  would  entrap  every  penny  an  average  boy 
possessed.  The  inducing  cause  to  operate  either  device  is  not  to  get  a 
penny's  worth  of  gum  for  present  enjoyment,  but  the  chance  of  getting 
10  or  15  times  as  much  as  the  price  of  the  play. 

This  seemingly  stamps  the  operation  as  "gambling"  under  the  rea- 
soning of  the  Court  of  Appeals  in  Lyman  v.  Kurtz,  166  N.  Y.  274, 
59  N.  E.  903,  and  would  do  so  fully  but  for  differences  in  the  respective 
slot  machines.  In  that  case  the  player  stood  to  lose  the  amount  hazard- 
ed if  he  did  not  win  one  of  the  money  prizes  offered.  Here  he  gets 
a  pa.ck2igt  of  gum  with  every  play.  The  court  said  (166  N.  Y.  279,  59 
N.  E.905): 

"The  evidence  shows  the  machine  to  be  a  contrivance,  or  apparatns,  by 
which  it  is  determined  who,  as  between  the  player  and  the  proprietor,  is  the 
winner,  or  loser,  of  the  money  hazarded.  The  player  stakes,  or  hazards,  Iiis 
money  on  a  chance,  and  that  Is  sufficient  to  make  out  the  gambling.  Within 
the  general  imderstanding,  such  a  machine  is  a  gambling  deTlce." 

This  reasoning,  however,  did  not  suffice  in  Cullinan  v.  Hosmer,  100 
App.  Div.  148,  91  N.  Y.  Supp.  607,  to  forfeit  a  liquor  tax  certificate 
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for  having  a  slot  machine  on  licensed  premises  which,  bein^  operated 
by  deposit  of  a  nickel,  gave  out  one  five-cent  cigar  and  possibly  three, 
because  the  operators  "could  not  lose  anything  and  might  *  *  * 
l^in  two  cigars.  There  was  absent  any  element  of  chance  and  result- 
mg  loss  so  far  as  he  was  concerned."  This  was  in  1905,  and  one  Jus- 
tice dissented. 

The  following  year  that  court,  in  the  case  of  Matter  of  Cullinan, 
114  App.  Div.  654,  99  N.  Y.  Supp.  1097,  reversed  itself,  largely  on  the 
ruling  of  the  Court  of  Appeals  in  People  v.  Lavin,  179  N.  Y.  164,  71 
N.  E.  753,  66  L.  R.  A.  601,  1  Ann.  Cas.  165.  Besides  the  dissenting 
justice,  there  were  two  others  who  had  participated  in  the  Hosmer 
decision.  The  Peck  Case  was  another  application  to  revoke  a  liquor 
tax  certificate  for  b^ving  a  slot  machine  on  licensed  premises,  the 
Yale  Wonder  Clock,  to  which  reference  previously  has  been  made, 
and  was  described  by  the  court  as  follows : 

"Tbis  machine  •  •  •  contained  •  *  •  foor  tubes  in  which  ttdcets 
were  placed  to  be  rang  up  upon  putOng  a  nickel  In  the  slot  on  the  side  of 
the  machine.  The  tickets  were  placed  in  the  tubes  by  the  proprietor,  and 
erery  time  the  machine  was  operated  a  metal  disc  or  ticket  was  discharged. 
On  the  face  of  the  machine  arranged  horizontally  were  four  glass  discs  col- 
ored white,  blue,  green,  and  red,  respectively,  and  whenever  the  metal  ticket 
or  disc  was  ejected  from  the  machine  one  of  the  glass  discs  was  illuminated. 
The  white  entitled  the  player  to  6  cents  in  trade,  the  blue  10  cents,  the  green 
15  cents,  and  the  red  26  cents.  The  discs  were  inscribed  oonespondlngly, 
'Oood  for  five  cents  in  trade^'  and  so  on." 

In  all  essentials  this  machine  corresponds  to  the  one  now  in  question 
and  in  like  respects  differs  from  the  one  involved  in  the  case  of  Lyman 
v.  Kurtz.  In  reversing  its  former  position  and  in  determining  that 
the  presence  of  this  machine  on  licensed  premises  was  sufficient  justi- 
fication for  a  forfeiture  of  the  liquor  tax  certificate,  the  court  was 
unanimous.  As  reasons  for  its  decision  and  as  a  judicial  guide  for 
ascertaining  the  obnoxious  character  of  all  similar  devices,  Mr.  Justice 
Spring  said : 

"The  chief  element  of  gambling  is  the  chance  of  uncertainty  of  the  hasard. 
The  chance  may  be  in  winning  at  all,  or  in  the  amount  to  be  won  or  losL  In 
using  the  present  machine,  we  may  assume  the  player  cannot  lose.  By  far 
the  greater  majority  of  the  checks  called  in  trade  for  the  precise  sum  de- 
posited in  the  slot  If  every  ticket  represented  five  cents,  the  machine  would 
not  be  patronized.  The  bait  or  inducement  Is  that  the  player  may  get  one 
of  the  checks  for  a  sum  in  excess  of  the  nickel  he  ventures,  and  that  Is  the  vice 
of  the  scheme..  If  he  wins  more  than  he  pays,  the  proprietor  must  lose  on 
that'dlscharge'of  the  ticket  To  constitute  gambling  it  is  not  important  who 
may  be  the  loser." 

The  most  recently  reported  decision  on  the  subject  is  People  ex  rel. 
V.  Jenkins,  153  App.  Div.  512, 138  N.  Y.  Supp.  449. 

This  slot  machine  was  located  in  a  cigar  store.  For  the  first  nickel 
the  machine  indicated  the  precise  results  that  would  follow — a  package 
of  gum  and  a  specified  number  of  trade  checks  to  be  liquidated  in  the 
store..  These  were  delivered  to  the  player,  and  then  the  machine  indi- 
cated that  the  next  play  would  produce  a  package  of  gum  with  or 
without  trade  checks,  which  presented  an  uncertain  option  and  "has 
ih  it  such  ah  element  of  chance  as  constitutes  gambling.    *    *    *  " 
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In  fact,  this  element  of  chance  only  g^ves  the  machine  its  value,  and 
that  its  use  is  within  the  direct  prohibition  of  the  Penal  Law,  §  973, 
seems  clear. 

In  the  light  of  the  foregoing  decisions,  which  are  controlling,  all 
doubt,  if  such  at  any  time  existed  in  the  mind  of  the  court  as  to  the 
legal  character  of  the  vending  device  which  the  defendant  per- 
mitted to  be  installed  in  his  store  for  the  indiscriminate  use  of  adults 
and  children,  must  disappear,  and  the  contrivance  itself  must  be  de- 
clared to  be  a  gambling  device. 

The  questions  presented  have  been  argued  ably  and  instructively  by 
respective  counsel  in  the  briefs  submitted.  Aside  from  being  a  men- 
ace to  the  morals  of  childhood,  the  presence  in  the  city  of  slot  machines 
possessing  similar  characteristics  endanger  large  capital  invested  in 
legitimate  business  and  are  stimulative  of  both  civil  and  criminal  prose- 
cutions. The  justices  of  this  court,  by  the  prosecutions  instituted,  are 
in  a  position  to  know  that  such  devices  are  on  the  increase.  Some  are 
specially  adapted  to  childhood,  and  the  favorite  location  for  them  is  in 
a  candy  store  near  a  public  school.  Others  are  constructed  so  as  to 
appeal  to  adults,  and  cniefly  are  to  be  found  in  cigar  and  liquor  stores. 
Some  are  cheaply  -made  and  of  simple  construction,  like  the  exhibit 
in  this  case,  and  others  are  of  elaborate  outside  encasement  and  intri- 
cate internal  construction.  To  the  ordinary  unthinking  business  man 
they  appear  as  an  innocent  or  harmless  novelty  that  may  amuse  cus- 
tomers and  stimulate  trade;  hence  they  can  be  easily  placed  by  owners 
wtK>  share  in  the  profits. 

Section  970  of  the  Penal  Law  makes  ownership,  agency,  or  super- 
intendency  of  "a  place,  or  of  any  device,- or  apparatus,  for  gambling" 
a  felony;  section  973  declares  that  "any  corporation  •  *  ♦  .or 
individual,  who  keeps  a  room  *  •  *  or  any  part  thereof"  for 
gambling  is  guilty  of  a  misdemeanor.  In  addition  to  the  criminal  pen- 
alty, the  Liquor  Tax  Law  declares  a  forfeiture  of  the  tax  certificate, 
ipso  facto,  upon  conviction  for  having  such  a  gambling  device  on  li- 
censed premises,  and  independent  thereof  permits  a  forfeiture  of  the 
certificate  through  a  civil  proceeding.  These  facts  and  circumstances 
seemingly  present  a  condition  that  may  be  dealt  with  more  advan- 
tageously to  the  public  by  a  formal  discussion  than  by  a  perfunctory 
decision. 

All  the  motions  of  counsel  should  be  denied,  and  the  defendant 
should  be  found  guilty.    All  concur. 
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PEOPLE  ▼.  NAHMIAS. 

(Court  of  Special  Seasions,  New  Yotk  County.    Mardi,  ISIS.) 

Information  against  Abraham  Nalimlaa  for  permitting  a  boy  under  16  to 
be  In  a  place  likely  to  Impair  his  morals  and  for  keeping  a  room  used  for 
gambling.    Defendant  found  guilty. 

Charles  S.  Whitman,  Dist  Atty.,  and  Floyd  H.  Wllmot,  Asst  Dist  Atty., 
both  of  New  York  City,  for  the  People. 
Frank  WolfBon,  for  defendant. 

PEB  CURIAM.  There  are  no  legal  questions  presoited  by  this  case  differ- 
ing from  those  discussed  and  decided  in  the  case  against  Stdn,  146  ^.  T. 
Supp.  852.  The  slot  devices  differ  In  construction,  but  not  In  practical  re- 
sults. In'  this  case  the  child  gets  a  package  of  gum  for  each  penny  used, 
bat  certain  iMCkages  contained  numbered  coupons  which  entitled  the  player 
to  chocolate  candy  ranging  in  value  from  one  to  ten  cents;  stated  in  the 
vernacular  of  the  gambling  firatemlty,  the  player  bets  one  cent  that  he  will 
get,  not  only  one  piece  of  gum,  but  from  one  to  ten  cents  worth  of  candy ; 
the  proprietor  takes  the  opposite  side,  and  the  apparatus  determines  whiidi 
is  the  winner.  Under  the  ruling  In  the  case  against  Stein,  this  slot  machine 
is  a  gambling  device,  its  use  forbidden  by  the  Penal  I^w  (Consol.  Laws,  c. 
40),  and  permitting  its  use  by  children  under  16  years  of  age  contravenes  the 
inhibitions  of  section  483  thereof. 

The  motions  of  counsel  are  denied,  and  the  defendant  is  found  guilty. 


PEOPLE  T.  DB.  KELLT  MEDICAL  CO. 
(Court  of  Special  Session)  of  City  of  New  York.    April  24,  IdlS.) 

IllDICTMENT  AND  INFOBICATIOM  (t  121*)— REQUISITES — BiLI,  OF  PABnCCI.AB8. 

Penal  Law  (Consol.  Laws,  c.  40)  i  421,  makes  it  a  misdemeanor  to  know> 
Ingly  advertise  any  statement  as  to  the  quality,  value,  method  of  produc- 
tion, etc.,  of  merchandise  intended  to  present  an  offer  advantageous  to  the 
purchaser  which  is  untrue  or  calculated  to  mislead.  An  information  there- 
under set  forth  an  advertisement  of  a  discovery  by  defendant  commercially 
known  as  a  "Form  Developer,"  concluding  with  a  physician's  testimonial 
that  it  was  "a  valuable  formula  for  the  purpose  Intended,  *  *  *  a 
•cientiac  combination  of  remedies  that  will  enrich  the  blood,  *  *  *  is 
absolutely  harmless,  *  *  *  is  admltably  designed  to  build  up  the  gte- 
eral  health  as  well  as  Increase  the  development,"  and  averred  ''which  said 
statement  of  facts"  was  calculated  and  Intended  to  mislead  the  purchaser 
into  believing  that  the  offer  was  advantageous,  in  that  he  would  acquire  a 
scientific  combination  of  remedies  beneficial  and  harmless,  although  it  was 
not  a  harmless  product  Eeld,  that  the  averment  liberally  construed  raised 
the  questions  whether  the  developer  was  a  scientific  combination  of  bene- 
ficial remedies  and  whether  it  was  harmless,  either  or  both  of  which  the 
district  attorney  might  elect  to  prove;  but  that,  in  view  of  defendant's 
knowledge  of  its  Ingredients,  he  was  not  entitled  to  a  bill  of  particulars  on 
the  ground  that  a  plea  of  not  guilty  did  not  present  Issues  sufficiently  defi- 
nite to  enable  him  to  prepare  for  trial  or  to  avoid  unreasonable  surprises. 

(Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
U  316-320;  Dec.  Dig.  f  121.*] 

Information  by  the  People  against  the  Dr.  Kelly  Medical  Company. 
Motion  by  defendant  for  a  bill  of  particulars.    Motion  denied. 

•For  otber  cum  im  tame  topic  A  i  miiiuisb  in  Dec.  a  Am.  Digi.  1907  to  data,  *  Rap'r  Indaxta 
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Charles  S.  Whitman,  Dist.  Atty.,  and  Floyd  H.  Wilmot  and  Fred- 
erick Sullivan,  Asst.  Dist  Attys.,  all  of  New  York  City,  for  the  Peo- 
ple. 

Whiteside  &  Stryker,  of  New  York  City,  for  defendant 

DEUEL,  J.  The  defendant  moves  for  a  bill  of  particulars  on  the 
ground  that  a  plea  of  not  guilty  to  the  information  does  not  frame 
issues  sufficiently  definite  to  enable  counsel  to  prepare  for  trial,  or 
thereat  to  avoid  unreasonable  surprises. 

The  prosecution  is  under  section  421  of  the  Penal  Law,  the  subhead 
of  which  is  "untrue  and  misleading  advertisements." 

The  information  sets  forth  the  entire  advertisement — a  sixteen-page 
pamphlet — of  a  discovery  by  Dr.  Kelly  during  a  period  of  "specialized 
study"  in  quest  of  a  specific  for  physical  imperfections  in  herself 
wherein  she  claims  to  have  succeeded.  She  also  states  that  the  rem- 
edy has  proven  equally  efficacious  with  female  patients  similarly  af- 
flicted. It  is  a  medicine  to  be  taken  internally,  and  it  has  been  given 
the  commercial  name  of  "Form  Developer." 

The  law  in  question  denounces  as  a  misdemeanor  the  act  of  any 
person,  firm,  corporation,  or  association,  who,  by  any  means  of  ad^ 
vertising,  "knowingly  makes  or  disseminates  any  statement  or  asser- 
tion of  fact  concerning  the  quantity,  the  quality,  the  value,  the  method 
of  production,  or  manufacture,  or  the  reason  for  the  price  of  his  or 
their  merchandise  *  *  *  intended  to  give  the  appearance  of  an 
offer  advantageous  to  the  purchaser  which  is  untrue  or  calculated  to 
mislead."    Section  421,  P.  L. 

The  advertisement  concludes  with  a  professional  testimonial  by  a 
physician,  who  declares  it  to  be  "a  valuable  formula  for  the  purpose 
intended,  *  *  *  a  scientific  combination  of  remedies  that  will  en- 
rich the  blood,  ♦  *  *  is  absolutely  harmless,  *  *  *  is  admit- 
ably  designed  td  build  up  the  general  health  as  well  as  increase  the 
development"  These  representations  are  negatived  in  the  informa- 
tion by  its  concluding  averment,  as  follows: 

"Wldcb  said  statement  of  fact  was  calculated  and  intended  to  mislead  the 
purchaser  into  believing  that  said  offer  was  an  offer  advantageous  to  the  pur- 
chaser, in  that  by  means  of  a  purchase  of  the  said  product  such  purchaser 
wonld  acquire  a  scientiflc  combination  of  remedies  beneflclal  in  the  manner 
aforesaid,  and  harmless.  Although  the  said  Dr.  Kelly's  Form  Developer  was 
not  a  haimless  product  as  the  said  defendant  then  well  knew." 

In  deciding  the  motion,  the  first  step  is  to  determine  what  specific 
question  is  presented  by  a  plea  of  not  guilty.  And  this  depends  upon 
whether  the  district  attorney's  pleading  is  construed  strictly  or  lib- 
erally. If  the  former,  the  sole  question  is:  Is  the  advertised  devel- 
oper absolutely  harmless  ?  This,,  seemingly,  is  the  view  of  defendant's 
counsel,  who  insisted  that  the  people  should  be  required  to  designate 
wfierein  or  whereby  the  product  is  harmful,  and  on  the  orsJ  argument 
the  court  was  inclined  to  take  his  view. 

Liberally  construed,  the  district  attorney's  "which  said  statement  of 
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fact"  is  resolvable  into  two  representations,  at  least:  (1)  Is  the  "De- 
veloper" a  scientiiic  combination  of  remedies  beneficial  in  the  manner 
claimed  for  it?    (2)  Is  it  harmless? 

It  may  not  be  a  scientific  combination  of  remedies,  but  a  compound 
of  harmless  ingredients  incapable  of  producing  any  noticeable  effect 
on  the  human  system,  and  therefore  a  fraud,  beyond  which  the  district 
attorney,  doubtless,  would  not  proceed.  On  the  other  hand,  it  may  be 
a  scientific  combination  of  remedies,  but  publicly  prudent  only  when 
administered  on  the  advice  and  sanction  of  a  skilled  physician ;  a  prob- 
able menace  to  health  when  used  indiscriminately.  "Harmless"  means 
incapable  of  doing  harm.  Thus  these  are  two  possible  issues  of  fact, 
and  the  burden  is  on  the  people  to  prove  either  or  both  as  the  district 
attorney  may  select 

Under  all  the  circumstances,  it  is  dif&cult  to  see  how  the  defendant 
can  be  embarrassed  in  preparing  for  trial  or,  at  it,  be  subjected  to  any 
unreasonaUe  surprise.  When  it  put  the  representations  complained 
of  before  the  world,  thereon  seductively  appealing  to  credulity  and 
giddiness  and  inviting  indiscriminate  use  of  its  product,  it  must  be 
assutned  that  it  was  fully  prepared  to  maintain  each  and  every  "state- 
ment or  assertion  of  fact  *  *  *  intended  to  give  the  appearance 
of  an  offer  advantageous  to  the  purchaser."  Its  officers  then  knew 
what  medicative  ingredients  entered  into  the  "combination,"  and  the 
exact  proportions  of  each.  It  is  alleged  to  have  been  discovered  by 
one  physician  while  prosecuting  a  specialized  study.  It  is  certified  to 
contain  all  the  virtues  claimed  for  it  by  another  physician,  who  must 
have  been  minutely  informed  of  each  constituent  part,  or  ascertained 
them  by  quantitative  analysis,  for  he  certifies  it  to  be  "a  valuable 
formula  for  the  purpose  intended";  formula  as  used  being  "an  ex- 
pression by  means  of  symbols  and  figures  of  the  constituents  of  a 
compound." 

The  court  must  assume  that,  if  there  be  a  single  vulnerable  point  in 
any  of  the  representations  made  for  the  purpose  of  stimulating  trade, 
no  one  can  know  it  quite  so  well  as  the  defendant.  If  there  be  more 
than  one,  the  defendant  must  be  likewise  informed.  It  should  be  ready, 
upon  any  reasonable  notice,  to  defend  before  the  courts  what  it  has 
so  profusely  and  seductively  placed  before  the  world. 

The  court  has  approached  the  subject  from  two  viewpoints — protec- 
tion of  the  defendant  from  any  technical  disadvantage,  and  economy  of 
judicial  time  in  the  matter  of  a  needlessly  protracted  trial.  At  best  it 
promises  to  be  a  battle  between  chemical  and  medical  experts,  and  to 
narrow  the  issues  down  to  the  most  reasonable  and  rational  limit  is  a 
proper  incentive.  The  law  involved  is  comparatively  new,  and  the  ap- 
plication for  a  bill  of  particulars  in  a  criminal  action  is  somewhat  novel. 
The  omniverous  editors  of  Cyc.  were  able  to  find  but  one  successful  ap- 
plication in  this  state.  People  v.  Bellows,  2  N.  Y.  Cr.  R.  12.  Possibly 
one  reason  why  citations  are  so  few  is  that  the  question  is  addressed 
wholly  to  the  discretion  of  the  court,  and  is  not  appealable. 

I  find  nothing  before  us  to  bring  this  case  within  the  reasoning  of 
Judge  Brady  in  the  case  against  Bellows.    He  said: 
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"The  defendant  shonld  be  advised  of  the  accusation  against  him,  with  suffi- 
cient certainty  to  enable  Mm  to  prepare  for  his  defense.  There  la  no  good 
reason  why  such  a  requirement  should  not  be  enforced.  Each  person  accused 
of  crime  shonld  be  given  the  benefit  of  every  reasonable  opportunity  to  pre- 
pare for  hlB  defense,  and  to  prove  his  innocence." 

The  accusation  in  the  present  case  is  that  the  defendant  publicly  ad- 
vertised its  compound  to  be  "a  scientific  cotnbination  of  remedies  and 
harmless";  the  district  attorney  says  it  is  not.  This  gives  a  reasona- 
ble opportunity  to  prepare  for  any  attack  on  such  public  representa- 
tion, and  trial  surprises  are  scarcely  conceivable. 

The  defendant,  reliant  upon  its  publicly  advertised  representations, 
should  welcome  this  prosecution  as  its  most  remunerative  advertise- 
ment 

I  am  in  favor  of  denying  the  motion.   All  concur. 


(M  Ulaa  Bep.  96) 

In  r«  KOBPOUNSSX 

(ilANFRANCESCHI  ▼.  EORPOLINSEI. 

(Niagara  County  Court    February,  1914.) 

1.  COUBTS  (i  189*) — JUOOHERT  Of  MUNICIPAL  CoUBI — SETTINa  AODC— JUUS- 

DicnoN. 

While  the  Judgment  of  a  City  Court  must  under  Code  Civ.  Proc.  g  3017, 
be  deemed  a  Judgment  of  the  County  Court  after  being  docketed  therein, 
the  latter  court  cannot  set  It  aside. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  ||  409,  412,  413,  429, 
4B8;  Dec  Dig.  i  189.*] 

2.  EZXCimoN  (i  360*) — SUPFIAIERTABT  PbOCEEOIKOS — ^VALIDITT — ^VOID  JUDO- 

laCNT. 

Proceedings  supplementary  to  execution  under  a  void  Judgment  are 
themselves  void. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  1 1093 ;  Dec.  Dig. 
1,360.*]    . 

3.  Pabtiks  (I  67*) — ^Dksiqnatiow — Pbocess. 

Where  a  Judgment  debtor  whose  given  name  was  "Marylan"  was  named 
in  the  summons  and  complaint  as  "Mike,"  which  name  he  gave  to  the 
Judgment  creditor  and  was  the  one  by  which  he  was  generally  known,  the 
court  acquired  Jurisdiction  of  his  person. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent  Dig.  |  109;  Dec.  Dig. 
I  67.*] 

4.  CODBTS  (I  189*) — MUNIOIPAL  COVm — JUDOUENT — ^VaUDITT — PaBTIES — ^Ml8- 

nOMEB. 

Under  Code  Civ.  Proc.  g  721,  providing  that  Judgments  of  courts  of  rec- 
ord are  not  to  be  Impaired  by  a  mistake  In  the  name  of  a  party,  a  Judg- 
ment granted  in  a  City  Court  and  docketed  in  County  Court,  being  then 
deemed  a  Judgment  of  the  County  Court  could  not  be  impaired  on  ac- 
count of  a  mistake  In  the  name  of  the  defendant 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  U  409,  412,  413,  429, 
458;    Dec  Dig.  i  189.*] 

B.  Pabties  (I  66*) — ^Designation — Defendant. 

Where  a  debtor  uses  two  given  names,  he  may  be  sued  by  either. 
[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  ||  108,  110;  Dec. 
Dig.  I  66.*J 

•For  otIi«r  esMs  ■••  wm*  topic  *  {  hdmjub  In  Dae.  *  Am.  Dlgi- 1907  to  dat*.  *  Rap'r  ladexm 
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In  the  matter  of  the  examination  of  Mike  Korpolinski,  judgment 
debtor,  in  proceedings  supplementary  to  execution,  on  amplication  of 
Joseph  Gianfranceschi,  judgment  creditor,  under  a  judgment  recover- 
ed in  City  Court  by  Joseph  Gianfranceschi  against  Mike  Korpolinski. 
Motion  to  punish  judgment  debtor  for  contempt.  Motion  to  dismiss 
denied,  and  motion  to  punish  deferred. 

Angelo  F.  Scalzo,  of  Niagara  Falls,  for  judgment  creditor. 
Carl  £.  Tucker,  of  Niagara  Falls,  appearing  specially  for  judgment 
debtor. 

FISH,  J.  This  is  a  motion  to  punish  the  judgment  debtor  for  con- 
tempt on  account  of  his  failure  to  appear  and  be  examined  before  a 
referee  in  supplementary  proceedings  on  an  adjourned  day.  On  the 
return  of  the  order  to  show  cause  herein,  the  judgment  debtor  appear- 
ed specially  by  his  counsel,  read  his  affidavit  that  his  correct  name  was 
Maryian  Korpolinski,  and  moved  to  dismiss  the  proceedings  because 
the  judgment  was  against  Mike  Korpolinski.  The  judgment  upon 
which  these  proceedings  are  based  was  rendered  in  the  City  Court  of 
Niagara  Falls  on  the  4th  day  of  November,  1912,  and  a  transcript 
thereof  was  filed  and  the  judgment  docketed  in  the  Niagara  county 
clerk's  office-November  27,  1912.  An  execution  thereon  was  thereafter 
duly  issued,  returned  unsatisfied,  and  these  proceedings  instituted. 
The  judgment  debtor  appeared  on  the  return  day  of  the  order  for  his 
examination  and  was  examined  to  some  extent,  whereupon  the  examin- 
ation was,  with  his  consent,  duly  adjourned ;  but  he  failed  to  appear  on 
the  adjourned  day.  The  judgment  creditor  reads  affidavits  showing 
that  the  judgment  debtor  was  known  by  the  name  of  Mike  Korpolin- 
ski, that  he  was  registered  at  a  hospital  by  that  name,  was  generally 
known  by  that  name,  and  the  party  who  served  on  the  judgment  debt- 
or the  order  for  his  examination  herein  swears  that  when  he  served 
such  order  he  asked  the  judgment  debtor  if  his  name  was  Mike  Kor- 
polinski, to  which  the  judgment  debtor  replied,  "Yes,  what  is  the  'mat- 
ter now  ?"  And  the  judgment  creditor  swears  that  the  juc^^ent  debt- 
or gave  him  the  name  of  Mike  Korpolinski  as  his  true  name. 

Section  723  of  the  Code  of  Civil  Procedure  provides  as  follows : 

"The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the  action,  before 
or  after  judgment,  In  furtherance  of  Justice,  and  on  such  terms  as  It  deems 
Just,  amend  any  process,  pleading,  or  other  proceeding,  •  •  •  by  correct- 
ing a  mistake  In  the  name  of  a  party." 

This  section  applies  to  all  courts,  including  the  City  Court  of  Niag- 
ara Falls.  Code  Civ.  Pro.  §§  1,  3347,  subd.  6;  Judiciary  I,aw  (Con- 
sol.  Laws,  c.  30)  §§  2,  3 ;  L,aws  of  1904,  c.  300,  art.  10. 

Section  721  of  the  Code  of  Civil  Procedure  provides  as  follows :  . 

"Nor  shall  any  Judgment  of  a  court  of  record  be  impaired  or  aftected,  by  rea- 
son of  either  of  the  following  Imperfections,  omissions,  defects,  matters,  or 
things,  In  the  process,  pleadings  or  other  proceedings :  *  *  *  (9)  For  a  mis- 
take In  the  name  of  a  party  or  other  person." 

Section  722  of  the  Code  provides  that  the  omissions,  etc.,  specified 
in  section  721,  not  being  against  the  right  and  justice  of  the  matter. 
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and  not  altering  the  issue  between  the  parties,  or  the  trial,  shall  be  sup- 
plied and  the  proceedings  amended  by  the  court  wherein  the  judgment 
was  rendered  or  by  an  appellate  court. 

[1]  A  transcript  of  this  judgment  having  been  filed  and  the  judg- 
ment docketed  in  the  Niagara' county  clerk's  office,  it  is  thenceforth 
deemed  a  judgment  of  this  court  and  must  be  enforced  accordingly. 
Code  Civ.  Pro.  §  3017. 

[2, 3]  While  the  judgment  in  question  is  now  to  be  deemed  a  judg- 
ment of  this  court,  it  has  been  distinctly  held  that  this  court  cannot 
set  the  same  aside.  Johnson  v.  Manning,  75  App.  Div.  285,  78  N.  Y. 
Supp.  96.  There  is,  however,  ample  provision,  as  above  seen,  for  the 
amendment  of  Hie  judgment  and  the  proceedings  upon  which  it  is 
founded,  provided  a  proper  cause  for  the  amendment  is  shown,  and  the 
question  arises  as  to  what  court,  whether  this,  or  the  City  Court  of 
Niagara  Falls,  has  the  power  and  is  vested  with  the  authority  to  grant 
the  amendment ;  it  is,  however,  unnecessary  to  determine  whether  this 
court  can  amend  ihe  judgment  as  these  proceedii^s  are  founded  on 
the  judgment,  and  this  court  has  unquestioned  jurisdiction  thereof, 
and  it  is  only -necessary  to  determine  whether  the  judgment  as  it  stands 
is  void  or  valid.  Of  course,  if  it  is  void  these  proceedings  necessarily 
fall.  Prior  to  the  decision  of  the  Court  of  Appeals  (Stuyvesant  v. 
Weil,  167  N.  Y.  421,  60  N.  E.  738,  53  L.  R.  A.  562),  it  had  been  held 
in  a  number  of  cases  that  a  mistake  in  the  name  of  a  party  defendant 
was  jurisdictional,  and  that  neither  the  judgment  nor  the  papers  upon 
which  it  was  founded  could  be  amended  unless  the  defendant  appear- 
ed in  the  action ;  but  in  the  Stuyvesant  Case  Chief  Judge  Parker  re- 
ferred to  these  various  decisions  stating  that  they  had  their  founda- 
tions laid  long  before  sections  721  and  /23  of  the  Code  came  into  ex- 
istence "as  marking  features  of  a  distinct  legislative  policy  to  stop  the 
sacrifice  of  things  of  real  substance  upon  the  altar  of  mere  technical- 
ity." And  the  court  held  that,  where  a  party  was  named  in  the  sum- 
mons and  complaint  as  "Emma  J.  Stodcton"  whose  true  name  was 
"Mary  J.  Stockton,"  the  mistake  was  not  jurisdictional,  and  the  papers 
could  be  amended  to  state  the  true  name  of  the  defendant,  provided 
the  court  found  that  she  was  fairly  apprised  that  she  was  the  party  the 
action  was  intended  to  affect ;  Judge  Parker  saying : 

"It  may  happen,  as  In  this  case,  that  the  defendant's  name  is  not  correctly 
stated  in  the  summons,  and  in  such  case  it  is  the  duty  of  the  court,  when 
properly  moved,  to  determine  whether,  notwithstanding  the  error,  the  defend- 
ant was  fairly  apprised  whether  he  was  the  party  the  action  was  Intended  to 
affect,  and,  if  the  answer  of  the  court  be  in  the  affirmative,  its  determination 
must  be  that  the  court  acquired  JuriBdiction." 

[4]  I  am  satisfied  that  in  this  case  the  defendant  was  fairly  appris- 
ed that  he  was  the  party  to  be  sued ;  in  fact,  he  does  not  make  any  claim 
to  the  coiitrary.  He  was  generally  known  in  the  community  under  the 
name  of  Mike  Korpolinski  and  gave  that  as  his  true  name  to  the  judg- 
ment creditor.  The  City  Court  therefore  acquired  jurisdiction  of  his 
person,  and  the  judgment  is  valid.  The  only  difference  between  this 
case  and  tlie  Stu)rvesant  Case  is  that  the  judgment  in  the  latter  case 
was  rendered  in  a  court  of  record;  but  section  723  of  the  Code,  on 
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which  the  decision  in  the  StU3rvesant  Case  was  based,  applies  to  all 
courts,  and  furthermore  this  judgment  is  now  deemed  a  judgment  of 
the  County  Court  and  judgments  of  courts  of  record  are  not  to  be  af- 
fected or  impaired  on  account  of  a  mistake  in  the  name  of  a  party. 
Code  Civ.  Pro.  §  721.  The  judgment  debtor  has  neither  been  misled 
nor  injured  by  the  failure  to  use  his  true  first  name.  He  has  indeed 
invited  the  use  of  the  name  "Mike"  as  his  first  name.  He  must  have 
known  that  he  was  the  party  intended  to  be  sued  and  against  whom  the 
judgment  was  rendered,  because  he  appeared  and  submitted  to  exam- 
ination in  these  proceedings.  Justice  does  not  lie  between  a  scylla 
any  charybdis  of  technicalities  to  be  reached  only  by  the  most  skillful 
navigators,  and  to  permit  any  mistake  or  omission,  not  affecting  the 
substantial  rights  of  the  judgment  debtor,  to  destroy  this  judgment, 
would  be  in  utter  disr^ard  of  the  beneficial  purpose  of  the  above- 
quoted  provisions  of  the  Code  and  against  the  modem  conception  of 
court  procedure. 

[5]  Besides,  the  judgment  debtor  used  two  names,  one  of  which 
was  Mike,  and  he  could  be  sued  by  either.  People  ex  rel.  Aldhouse  v. 
McCarthy,  41  Misc.  Rep.  430,  84  N,  Y.  Supp.  1062;  Simon  v.  Under- 
wood, 61  Misc.  Rep.  390,  115  N.  Y.  Supp.  65. 

The  motion  to  dismiss  the  proceedings  is  denied,  with dol- 
lars costs,  and  the  motion  to  punish  the  judgment  debtor  for  contempt 
is  held  to  February  18,  1914,  at  10  a.  m.,  at  common  council  chambers 
in  the  city  of  Niagara  Falls,  to  give  the  judgment  debtor  an  oppor- 
tunity to  explain  his  failure  to  appear  on  the  adjourned  day. 

Ordered  accordingly. 


(84  Misc.  Rep.  101) 

PEOPLE  T.  STANTON. 

(Oneida  County  Court    February,  1914J 

Cbiminai.  Law  (g  173*) — Motion  to  Dismiss — Grounds — Former  Jeofabdt— 
Plea  of  Not  Guiltt. 

That  defendant  has  pleaded  not  gnllty  to  an  Indictment  Is  not  cause  for 
dismissal  under  Const  art  1,  t  6,  relative  to  former  Jeopardy,  of  a  second 
indictment  fonnd  against  him  for  the  same  offense. 

IKd.  Note. — For  other  cases,  see  Criminal  Law,  Ont  Dig.  f  289;  Dea 
Dig.  i  173.*] 

Thomas  Stanton  moves  to  dismiss  an  indictment  found  against  him. 
Motion  denied. 

Lee  &  Dowling,  of  Utica,  for  the  motion. 

W.  R.  Lee,  Asst  Dist.  Atty.,  of  Utica,  opposed. 

HAZARD,  J.  It  is  the  contention  of  the  defendant  that,  by  reason 
of  his  plea  of  not  guilty  to  a  former  indictment,  he  has  been  "put  in 
jeopardy"  thereunder;  and  that  therefore  this  indictment  must  be  set 
aside.  He  cites  two  cases  claimed  to  support  that  theory.  The  first 
is  People  v.  Bissert,  71  App.  Div.  118,  75  N.  Y.  Supp.  630.    The  ex- 
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act  purport  of  that  case  is  somewhat  in  doubt.  The  first  headnote 
states  that  the  decision  is  to  the  effect  that  in  a  case  like  this  a  grand 
jury  has  power  pending  the  decision  of  a  demurrer  to  an  indictment 
found  by  it  to  find  a  second  indictment  against  the  same  defendant, 
upon  the  same  evidence,  which  second  indictment  will  supersede  the 
first  indictment.  The  prevailing  opinion  as  rendered  by  Judge  Mc- 
Laughlin, however,  is  contra,  and  is  to  the  effect  that: 

"The  grand  lury  had  no  jurisdiction  to  find  tbe  second  indictment,  and  for 
that  reason  the  motion  to  dismiss  should  hare  been  granted."  71  App.  Civ.  at 
page  124,  75  N.  T.  Supp.  at  page  63& 

Judge  Laughlin  seems  to  have  concurred  in  the  granting  of  a  new 
trial,  but  he  starts  his  concurring  c^inion  with  a  statement  that  the 
"second  indictment  was  regularly  found  and  is  valid";  in  that  re- 
spect apparently  differing  from  Justice  McLaughlin.  Justice  Patter- 
son in  a  dissenting  opinion  holds  that  even  the  interposition  of  a  de- 
murrer does  not  prevent  the  finding  of  a  second  indictment.  71  App. 
Div.  137,  75  N.  Y.  Supp.  643.  Even  if,  however,  we  may  assume 
that  the  reasoning  of  Justice  McLaughlin  represents  the  majority  de- 
cision in  the  case,  it  seems  clear  to  me  upon  reflection  that  it  is  not, 
as  claimed  by  the  moving  party  here,  an  authority  for  the  proposition 
which  is  here  advanced.  The  case  deals  wholly  with  a  demurrer,  and 
is  therefore  to  be  differentiated  from  a  plea  of  not  guilty.  '  The  en- 
tire reasoning  and  argument  of  Justice  McLaughlin  is  to  that  effect. 
He  deals  with  the  meaning,  purport,  and  effect  of  chapters  3  and  4 
of  the  Code  of  Criminal  Procedure.  This  is  made  manifest  by  the 
reading  of  71  App.  Div.  page  122,  75  N.  Y.  Supp.  page  633,  in  Which 
the  effect  of  a  motion  to  set  aside  an  indictment,  or  of  a  demurrer,  is 
considered  at  length.  He  says  the  sections  comprising  the  second 
article  named  cover  the  entire  subject  of  the  practice  where  a  de- 
fendant has  been  arrested  under  an  indictment,  "and  has  challenged 
its  sufficiency  by  demurrer."    He  holds  that: 

"After  the  court  has  obtained  the  Jurisdiction  to  determine  this  question, 
there  is  no  provision  In  the  law  which  permits  the  same  or  any  future  grand 
Jury  to  deprive  the  court  of  the  Jurisdiction."  And  that  "the  defendant  has 
obtained  a  vested  right  to  the  Judgment  of  that  tribunal,  precisely  as  he  would 
have  if  he  had  been  put  on  trial  upon  a  plea  of  not  guilty." 

It  seems  very  clear  to  me  that  the  Bissert  Case,  even  assuming  that 
the  decision  of  Justice  McLaughlin  represents  the  law  as  decided  by 
a  majority  of  tiie  court  (which  apparently  is  not  the  case),  cannot 
either  upon  principle  or  as  a  precedent  be  extended  to  include  a  case 
like  the  one  at  bar,  because,  as  previously  stated,  it.  only  deals  with 
cases  arising  under  chapters  3  and  4  of  the  Code. 

The  other  case  cited  in  support  of  the  motion  is  that  of  People  v. 
Rosenthal,  197  N.  Y.  394,  90  N.  E.  991,  46  L.  R.  A.  (N.  S.)  31.  There 
is  nothing  about  that  case  which  is  authority  in  support  of  this  motion, 
except  possibly  the  language  used  on  page  401  of  197  N.  Y.,  page  994 
of  90  N.  E.  (46  L.  R  A.  [N.  S.]  31).    The  court  said : 

"No  order  to  resubmit,  however,  was  necessary,  for  the  grand  Jury  had  Ju- 
risdiction to  re-lndlct  without  one.    The  defendant  was  not  put  in  Jeopardy  by 
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the  first  Indictment,  as  he  was  not  arraigned  therenndsr,  nor  did  he  demur 
or  plead  thereto." 

The  moving  party  here  claims  that  the  last  sentence  above  quoted 
inferentially  establishes  as  the  dictum  of  the  Court  of  Appeals  that  if 
the  defendant  had  pleaded  to  the  first  indictment  it  would  have 
amounted  to  his  having  been  put  in  jeopardy  thereunder.  The  deci- 
sion is  certainly  not  to  that  effect,  nor  do  I  think  the  languj^e  quoted 
can  possibly  be  distorted  to  amount  to  an  adjudication  or  even  a  state-  ' 
ment  by  the  Court  of  Appeals  that  a  plea  to  an  indictment  amounts 
to  putting  a  defendant  in  jeopardy  thereunder. 

I  do  not  find  any  case  which  holds  to  that  effect  By  the  so-called 
"Bill  of  Rights,"  section  6  of  article  1  of  the  Constitution  of  the  state 
of  New  York,  it  is  provided  that  "no  person  shall  be  subject  to  be 
twice  put  in  Jeopardy  for  the  same  offense."  The  contention  of  the 
moving  party  here  se6ms  to  amount  to  the  proposition  that  a  mere 
plea  of  not  gvalty  to  an  indictment  amounts  to  putting  the  defendant 
m  jeopardy  under  it  I  cannot  agree  with  this  a>ntention.  Cases 
have  proceeded  much  further  than  a  plea,  and  for  some  reason  have 
not  been  completed,  in  which  it  has  been  held  that  the  defendant  was 
not  "put  in  jeopardy."  People  v.  McCormack,  68  Misc.  Rep.  430, 
433,  125  N.  Y.  Supp.  68;  People  v.  Smith,  172  N.  Y.  210,  64  N. 
E.  814;  -Hartung  v.  People,  26  N.  Y.  167;  People  v.  Goodwin,  18 
Johns.  187,  9  Am.  Dec.  203;  Canter  v.  People,  1  Abb.  Dec.  305; 
People  v.  Cignarale.  110  N.  Y.  23,  17  N.  E.  135. 

The  motion  is  therefore  denied. 

Motion  denied. 
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ORBENPIELD  v.  GREENFIELD. 
(Supreme  Court,  Appellate  DMsion,  First  Department.    April  3,  1914.) 

Husband  and  Wife  (|  278*) — Aobeeuent  roB  Separation — Vauditt. 

An  agreement  In  settlement  of  an  action  for  separation,  whereby  the 
wife,  in  consideration  of  $2,600  paid  by  her  husband's  mother,  released 
him  forever  from  all  claims  for  support  and  any  claims  for  alimony  and 
counsel  fees  In  any  action  theretofore  or  thereafter  commenced,  was  not 
violative  of  Domestic  Relations  Law  (Consol.  Laws,  c.  14)  i  51,  providing 
that  a  husband  and  wiit  cannot  contract  to  relieve  the  husband  from  lia- 
bility to  support  his  wife,  where  It  did  not  appear  that  the  arrangement 
was  not  fair  and  adequate  or  that  the  release  was  procured  by  unfair 
means;  and  an  order  requir^g  the  husband  to  pay  alimony  and  counsel 
fees  In  a  suit  for  separation  thereafter  commenced  by  the  wife  was  un- 
authorized. 

[Ed.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  H  1046- 
1053;   Dec.  Dig.  {  278.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  for  separation  by  Sarah  A.  Greenfield  against  George  S. 
Greenfield.  From  an  order  granting  motion  for  alimony  and  counsel 
fees,  defendant  appeals.    Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  BOW- 
LING, and  HOTCHKISS,  JJ. 

George  M.  Pinney,  of  New  York  City,  for  appellant. 
George  A.  Hopkins,  of  New  York  City,  for  respondent. 

DOWLING,  J.  Plaintiff  and  defendant  were  married  in  the  city 
of  New  York,  December  27,  1907.  There  is  no  issue  of  the  marriage. 
On  January  14,  1911,  plaintiff  commenced  an  action  against  defendant 
in  the  Supreme  Court,  New  York  County,  for  a  separation  on  the 
ground  of  cruel  and  inhuman  treatment  of  her  by  defendant,  and  con- 
duct on  his  part  rendering  it  unsafe  and  improper  for  her  to  live  with 
him,  and  upon  the  further  ground  of  his  failure  to  support  and  provide 
for  her.  Defendant  appeared  and  answered  in  that  action.  On  March 
30,  1911,  a  motion  for  alimony  and  counsel  fee  therein  was  denied. 
While  it  was  pending,  an  agreement  was  reached  under  which  plaintiff 
received  the  sum  of  $2,500  from  defendant's  mother ;  he  then  being 
a  patient  in  a  sanitarium  at  Kingston,  N.  Y.,  suffering  from  the  effects 
of  his  indulgence  in  drugs  and  other  excesses.  Plaintiff  executed  and 
delivered  an  instrument  acknowledging  the  receipt  of  $2,500  paid  by 
defendant's  mother,  and  in  consideration  thereof  releasing  and  dis- 
charging her  said  husband  from  all  claims  and  causes  of  action  of  ev- 
ery description,  from  every  claim  and  right  of  dower,  from  every  in- 
terest in  her  husband's  personal  estate,  and  further  for  the  same  con- 
sideration remising,  releasing,  and  forever  discharging  her  said  hus- 
band "of  and  from  any  and  all  claim  and  right  of  support  and  main- 
tenance by  him  during  the  rest  of  my  life."  The  release  recited  that 
she  had  taken  the  advice  of  her  attorney  in  the  separation  action  then 
pending  in  relation  to  the  execution  of  the  release ;  that  insurmounta- 
ble differences  had  arisen  and  still  existed  between  her  husband  and  her- 
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self,  rendering  it  impossible  for  them  to  live  together ;  and  that  he  was 
utterly  unable  to  make  any  provision  for  her  support  and  was  likely  to 
continue  in  that  condition  indefinitely ;  as  the  result  of  which  differ- 
ences and  inability  to  furnish  support,  the  parties  had  not  "lived  to- 
gether as  husband  and  wife  for  more  than  a  year  last  past."  The 
plaintiff  further  agreed  that  the  said  sum  was  accepted  and  received  by 
her  "in  full  settlement  of  any  claim  for  alimony  and  counsel  fee  in  any 
action  either  for  a  divorce  or  for  a  separation  heretofore  begun  or 
which  I  may  hereafter  bring  against  the  said  George  Sidney  Greenfield 
in  any  state  of  the  United  States  or  in  any  foreign  country."  After  the 
execution  of  this  release  the  separation  action  then  pending  was  dis- 
continued on  consent. 

The  present  action  was  commenced  on  May  23,  1913,  and  is  for  a 
separation,  based  on  defendant's  cruel  and  inhiunan  treatment  and  con- 
duct on  his  part  rendering  it  unsafe  for  her  to  live  with  him ;  the  acts 
complained  of  all  having  occurred  prior  to  the  commencement  of  the 
former  action,. save  an  alleged  refusal  to  converse  with  her  in  1913. 
There  are  also  allegations  of  his  refusal  to  provide  for  and  support 
plaintiff.  The  answer  of  the  defendant  sets  up,  among  other  things, 
the  release  before  referred  to.  The  present  appeal  is  from  an  order 
granting  alimony  and  counsel  fees. 

We  are  of  opinion  that  the  release  executed  by  the  plaintiff  in  1911  is 
valid  and  binding,  and  constitutes  a  bar  to  any  rig^t  on  the  part  of 
plaintiff  to,  demand  or  receive  support  from  the  defendant.  It  does  not 
contravene  the  provision  in  section  51  (formerly  21)  of  the  Domestic 
Relations  Law  that  a  husband  and  wife  cannot  contract  to  relieve  the 
husband  from  his  liability  to  support  his  wife.  As  was  said  by  Judge 
Vann  in  Winter  v.  Winter,  191  N.  Y.  462,  84  N.  E.  382,  16  L.  R.  A. 
(N.  S.)710: 

"The  clause  In  question  was  not  Intended  to  change,  but  to  preserve,  the 
law  as  It  previously  existed  and  to  prevent  the  broad  powers  committed  to 
the  wife  by  the  fore  part  of  the  section  to  make  any  contract  'with  any  per- 
son, including  her  husband,'  from  opening  the  door  so  wide  that  she  could 
release  her  husband  from  his  liability  without  any  adequate  provision  for 
her  support  being  made  by  him.  She  does  not  relieve  him  of  his  obligation 
when  she  accepts  bis  promise  to  perform  it,  and  he  does  not  forsake  his  duty 
when  he  agrees  to  discbarge  it  to  her  satisfaction.  She  is  the  blest  Judge  of 
what  she  needs  for  her  support,  and  the  amount  may  be  fixed  and  settled  by 
an  agreement  made  after  actual  separation  without  violating  any  principle 
of  law  or  statute  now  in  existence." 

While  in  that  case  the  agreement  was  to  pay  a  stipulated  sum  week- 
ly, the  principle  is  the  same,  and  the  reasoning  equally  applies  where 
the  husband  pays  a  gross  sum  which  the  wife,  after  having  been  duly 
advised,  accepts  in  satisfaction  of  her  claim  for  support,  past  and  fu- 
ture, and  where  the  parties  have  been  actually  living  separate  and  apart 
for  some  time  preceding  the  payment  of  the  agreed  sum.  The  validity 
of  the  payment  of  a  fixed  sum,  instead  of  a  weekly  or  monthly  con- 
tribution, was  recognized  in  Dower  v.  Dower,  36  Misc.  Rep.  559,  73  N. 
Y.  Supp.  1080.  There  is  no  proof  that  the  arrangement  made  was  not 
fair  and  adequate,  nor  is  it  sought  to  set  aside  the  release  for  any  rea- 
soQ.    Upon  the  facts  shown,  the  plaintiff  has  no  right  to  alimony  or 
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counsel  fee  from  the  defendant,  and  the  motion  therefore  should  have 
been  denied. 

The  order  appealed  frcnn  will  therefore  be  reversed,  and  the  motion 
denied.    All  concur. 


1160  App.  Dlv.  858) 

SHEHMAN  V.  BROWN. 

(Sapreme  Conrt,  Appellate  Division,  Third  Department.    March  4,  1914.) 

1.  BOUNDABIES  (I  14*) — DKSCBIPTIOn  IR  DEED — ^LAND  UnDEB  WaTEB. 

Where  a  deed  under  which  plaintiff  claimed  title  described  a  division 
line  In  dispute  as  running  along  the  westerly  side  of  the  pond  and  be- 
ginning at  the  southeast  corner  of  the  lot  at  a  chestnut  stump  on  the  west 
side  of  the  pond,  thence  up  the  said  pond  north  43^4  degrees,  etc.,  which 
line  ran  along  the  westerly  bank  of  the  pond  In  places  30  feet  or  more  from 
the  water  and  In  places  nearer,  plaintiff's  record  title  did  not  extend  to 
the  thread  of  the  pond. 

[Ed.  Note.— For  other  cases,  see  Boundaries,  Cent  Dig.  §|  102-107 ;  Dec. 
Dig.  1 14.*] 

2.  BouNDABiES  (8  48*) — Pond — Right  of  Ownership — Recognitiow. 

Where  part  of  the  east  line  of  plaintiff's  land  extended  for  a  part  of 
the  distance  along  the  bank  of  the  upper  portion  of  a  pond  some  distance 
from  the  water,  the  acts  of  defendant's  grantors,  In  extending  the  south 
line  fence  to  and  Into  the  water  to  keep  plaintiff's  cattle  off  defendant's 
land  to  the  south  witSbut  being  required  to  build  the  fence  along  the  whole 
division  line  between  plaintitTs  land  and  the  lands  of  defendant  along  the 
westerly  bank  of  the  pond,  did  not  constitute  recognition  of  plaintiff's  own- 
ership of  the  bank  and  shore  of  the  pond  opposite  his  land. 

[Ed.  Note.— For  other  cases,  see  Boundaries,  Cent  Dig.  K  232-242;  Dec. 
Dig.  t  48.»1 

Appeal  from  Trial  Term,  Columbia  County. 

Action  by  Frank  Sherman  against  Ernest  C.  Brown.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  and 
WOODWARD,  JJ. 

Crandell  &  Graf,  of  Hudson,  for  appellant. 

Charles  E.  Lydecker,  of  New  York  City,  for  respondent, 

LYON,  J.  This  action  was  brought  to  restrain  defendant  from 
trespassing  upon  land  claimed  by  plaintiff  to  belong  to  him  situated 
in  the  town  of  Copake,  Columbia  county;  the  plaintiff  alleging  that 
in  June,  1912,  the  defendant  entered  upon  plaintiff's  lands  and  erected 
a  fence  which  prevented  plaintiff's  cattle  from  obtaining  water  at 
Robinson  Pond.  The  defense  was  that  the  fence  erected  by  defend- 
ant was  upon  the  division  line  between  the  properties  of  the  plaintiff 
and  defendant. 

[  1  ]  The  common  source  of  title  was  John  Swift  Livingston,  who  in 
1810  was  the  owner  of  a  large  tract  of  land  through  which  ran  Roe- 
leff  Jansen's  Kill.  This  stream  had  been  dammed  where  the  road 
crossed  it,  and  the  water  setting  back  upon  the  land  known  as  the 
Unity  Mill,  or  Griffin  Farm,  had  created  the  pond.  At  the  dam  a  saw 
and  grist  mill  had  been  erected  which  is  still  being  operated.     In 
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October,  1810,  Livingston  caused  his  said  lands  to  be  surveyed  by 
Augustus  Treman  and  laid  out  into  farms.  The  farm  west  of  the 
northerly  three-fourths  of  the  pond  was  known  as  the  "Marks  Drom," 
and  has  for  some  years  been  owned  hy  the  plaintiff.  .The  farm  ad- 
joining it  on  the  south  and  east,  which  included  the  land  covered 
by  said  pond,  and  a  margin  around  the  same,  was  known  as  the  Unity 
Mill  Farm,  and  has  for  some  years  been  owned  by  the  defendant.  In 
1821,  John  Swift  Livingston  mortgaged  the  Marks  Drom,  the  Rachel 
Robinson  Farm  at  the  north  end  of  the  pond,  and  the  Unity  Mill 
Farm  to  one  William  Edgar,  describing  said  farms  by  their  metes  and 
bounds  in  accordance  with  the  Treman  survey.  In  1830,  the  Rachel 
Robinson  Farm  and  Marks  Drom  were  released  from  the  lien  of  said 
mortgage  by  metes  and  bounds  in  accordance  with  the  description 
contained  in  the  mortgage,  leaving  the  Unity  Mill  Farm  still  cov- 
ered by  the  mortgage.  In  1830,  John  Swift  Livingston  conveyed  the 
Marks  Drom  to  Rowland  Sweet,  who  was  the  grandfather  and  the 
remote  grantor  of  the  plaintiff,  describing  the  same  by  courses  and 
distances  in  accordance  with  the  Treman  survey ;  the  dividing  line  in 
dispute  between  the  Marks  Drom  and  the  Unity  Mill  Farm  running 
along  the  westerly  side  of  Robinson  Pond  being  described  as  "begin- 
ning at  the  southeast  comer  of  said  lot  at  a  tall  chestnut  stump  on 
the  west  side  of  the  mill  pond,  thence  up  the  said  pond  north  forty- 
three  and  a  quarter  degrees,  east  two  chains  and  ninety  links,  north 
nineteen  degrees,  east  four  chains  and  sixty  links,  north  twenty-six 
degrees,  four  chains,"  etc.,  particularly  stating  the  courses  and  dis- 
tances of  the  division  line  between  the  lands  now  owned  by  the  par- 
ties. Such  line  ran  along  the  westerly  bank  of  the  pond  in  places 
30  feet  or  more  from  the  water  and  in  places  much  nearer.  In  1841, 
Rowland  Sweet  conveyed  the  Marks  Drom  to  his  son,  Fyler  D.  Sweet, 
by  metes  and  bounds  practically  identical  with  the  conveyance  to  him 
so  far  as  related  to  the  division  line  between  that  farm  and  the  Unity 
Mill  Farm.  In  1879,  Fyler  D.  Sweet  conveyed  that  farm  to  his  daugh- 
ter, Betsy  Sherman,  the  mother  of  the  plaintiff,  by  a  general  descrip- 
tion of  the  lands  bounding  it  easterly  by  the  millpond,  which  descrip- 
tion was  followed  in  all  subsequent  conveyances  of  the  Marks  Drom. 
In  1833,  John  Swift  Livingston  conveyed  to  Isaiah  and  Isaac  Grif- 
fin, who  were  the  remote  grantors  of  the  defendant,  the  Unity  Mill 
Farm,  describing  the  division  line  between  that  farm  and  the  Marks 
Drom  as  stated  in  the  above-mentioned  conveyance  of  that  farm  to 
Rowland  Sweet.  This  description  was  followed  as  to  this  division 
line  between  the  lands  of  the  respective  parties  in  deeds  and  mortgages 
until  the  year  1873,  since  which  time  the  description  has  been  gen- 
eral, describing  the  Unity  Mill  Farm  as  bounded  by  the  lands  of  the 
adjoining  owners.  In  1909,  the  Unity  Mill  Farm  was  conveyed  to 
the  defendant  by  deed  describing  the  westerly  boundary  as  by  lands 
of  the  plaintiff.  It  plainly  seems  to  have  been  the  intention  of  John 
Swift  Livingston  that  the  Unity  Mill  Farm  should  contain  all  the 
lands  covered  by  the  waters  of  the  pond,  including  its  banks,  for  the 
benefit  of  the  mill  and  its  privilege. 
The  evidence  establishes  that  the  fence  erected  by  the  defendant,  of 
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which  the  plaintiff  complains,  was  upon  the  line  of  the  survey  of 
1810.  It  is  the  claim  of  the  plaintiff  that  his  land  extends  to  the 
thread  of  the  stream  in  the  pond,  and  he  bases  such  claim  upon  the 
general  description  in  the  deed  to  him  and  his  predecessors  in  title, 
following  Fyler  D.  Sweet,  and  upon  adverse  possession  by  inclosing 
and  cultivating  the  land  for  fully  30  years.  The  court  vacated  the 
temporary  injunction  and  denied  the  plaintiff  the  relief  sought,  and 
from  the  judgment  entered  thereon  this  appeal  has  been  taken. 

The  trial  justice  found  that  a  stone  wall  separated  the  land  of  the 
plaintiff  on  the  south  from  the  land  of  the  defendant  and  is  a  divi- 
sion fence,  which  has  existed  for  over  50  years,  and  that  the  easterly 
portion  extends  from  the  top  of  the  hill  into  the  water  and  has  been 
kept  and  maintained  by  the  owners  of  the  Unity  Mill  Farm  duHng 
all  that  time.  Concededly,  prior  to  June,  1912,  no  fence  had  ever 
been  erected  between  the  east  line  of  the  Marks  Drom,  as  described  in 
the  survey  of  1810,  and  the  waters  of  the  pond ;  but  the  same  has  re- 
mained open,  and  trees,  brush,  and  vegetation  have  grown  thereon, 
and  the  cattle  on  plaintiff's  farm  have  pastured  on  some  parts  there- 
of, and  watered  at  the  pond.  While  some  portions  of  said  strip  have 
been  cultivated  by  the  owners  of  the  Marks  Drom,  the  extent  thereof, 
although  probably  not  large,  does  not  appear.  At  all  times  since  the 
survey  of  1810  the  owner  of  the  Unity  Mill  Farm  has  been  in  pos- 
session thereof,  and  the  acts  of  the  plaintiff  and  his  predecessors  in 
title  have  not  been  such  as  would  give  notice  that  they  claimed  to 
own  the  land. 

[2]  The  act  of  the  defendant's  grantors  in  extending  the  fence  on 
the  south  line  of  plaintiff's  farm  to  and  into  the  water  was  not  a 
recognition  of  plaintiff's  ownership  of  the  bank  and  shores  of  the 
pond,  but  was  for  the  purpose  of  keeping  plaintiff's  cattle  off  defend- 
ant's land  without  defendant  being  required  to  build  a  fence  upon  the 
whole  division  line  between  the  lands  of  the  plaintiff  and  defendant 
along  the  westerly  bank  of  the  pond. 

The  appellant  complains  of  finding  No.  16,  to  the  effect  that  plain- 
tiff waived  the  question  of  damages,  and  says  the  finding  was  not  war- 
ranted. This  is  hardly  the  fact,  as  at  the  opening  of  the  trial  the 
counsel  for  the  plaintiff  stated,  "Now  the  issue  will  be  as  to  the  title 
to  this  land  and  the  right  of  Mr.  Brown  to  build  this  fence,"  and 
later,  "We  concluded  not  to  go  over  the  question  of  damages,  but  to 
try  the  question  of  title."  Also,  the  appellant  claims  that  the  court 
granted  certain  of  plaintiff's  requests  to  find,  and  thereby  made  find- 
ings inconsistent  with  those  constituting  the  decision,  referring  to 
plaintiff's  requests  to  find  first,  second,  seventh,  eighth,  ninth,  tenth, 
and  eleventh.  The  inconsistency  consists  in  applying  the  statements 
contained  in  requests  to  find  1  to  13,  inclusive,  to  "the  premises  de- 
scribed in  the  complaint,"  stated  in  the  first  request  to  find.  The 
complaint  described  plaintiff's  premises  as  bounded  east  by  the  Robin- 
son Millpond.  Had  these  requests  applied  simply  to  the  premises 
bounded  east  by  the  line  of  the  Treman  survey,  or  in  terms  by  the 
lands  of  fhe  defendant,  as  it  was  plainly  intended  by  the  trial  justice 
that  they  should  apply,  each  would  have  been  entirely  consistent  with 
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the  findings  contained  in  the  decision.  The  refusals  to  find  plaintiffs 
requests  14  to  18  inclusive,  20,  24,  27,  35,  and  36  are  consistent 
with  the  decision  and  indicate  that  the  trial  justice  intended  that  the 
requests  to  find  1  to  13. should  apply  to  the  land  of  plaintiff  to  the 
Treman  line.  The  decision  of  the  case  by  tiie  trial  court  was  right 
and  should  be  affirmed,  but  with  the  statement  that  we  disapprove  of 
the  findings  of  the  trial  court  in  response  to  plaintiff's  requests  to 
find  No.  1  to  13,  inclusive,  so  far  as  such  findings  may  be  held  to  ap- 
ply to  any  lands  east  of  the  easterly  line  of  the  lands  described  in 
the  said  deed  from  John  Swift  Livingston  to  Rowland  Sweet  of  date 
June  7,  1830,  recorded  in  the  office  of  the  clerk  of  Columbia  county 
in  Book  V  of  Deeds,  p.  132.    AH  concur. 


(161  App.  Dlv.  479) 

UNITED  STATES  FIDELITX  &  GUARANTY  CO.  T.  BOROUGH  BANK  OF 

BBOOKIiXN  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    Marcb  13, 1914.) 

1.  SxJBBOGATioN  (8  33*) — Pbbfebence  Right  of  State. 

A  subrogee  of  tlie  state  is  entitled  to  assert  the  state's  prefer«toe  in  tbe 
payment  of  a  debt  due  it  from  an  insolvent  over  otber  creditors  witliout 
prior  speclQc  Hens. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  Sf  96-98 ;  Dec. 
Dig.  §  33.*] 

2.  Common  Law  (5  3*) — Common  Law  of  Neutbal  States. 

There  is  no  common  law  of  tbe  United  States  in  the  sense  of  a  national 
customary  law,  distinct  from  the  English  common  law  as  adopted  by  the 
several  states  each  for  itself,  applied  as  its  local  law. 

[Ed.  Note. — For  other  cases,  see  Common  Law,  Cent  Dig.  §|  4-8 ;  Dec. 
Dig.  §  3.*] 

3.  States  (§  110*) — Pbefebenck  Right  of  State. 

The  state's  common-law  right  of  preference  as  a  creditor  is  not  so  in- 
herent or  exclusive  in  the  state  as  a  sovereignty  that  it  cannot  be  assigned. 

[Ed.  Note. — For  other  cases,  see  States,  Cent  Dig.  |  108;  Dec.  Dig.  { 
110.*] 

4.  SuBBooATioN  (§  S3*) — Pbefebence  Right  of  State. 

Neither  is  it  so  inherent  or  exclusive  that  it  cannot  be  a  matter  of  subro- 
gation. 

[Ed.  Note. — ^For  other  cases,  see  Subrogation,  Cent  Dig.  {§  96-98;  Dec 
Dig.  i  33.*] 

6.  Insolvkhct  (§  118*) — Pbeeebence  Right  as  Cbeditob — Waivee. 

A  preference  right  as  a  creditor  Is  not  waived  by  flliqg  a  claim  as  a 
creditor  and  acceptance  of  a  dividend  thereon  without  complaint  or  protest 

[Ed.  Note.— For  other  cases,  see  Insolvency,  Cent  Dig.  il  180,  186,  187, 
190-192;   Dec.  Dig.  I  118.*] 

6.  Insolvency  (i  118*) — Filing  Claim — "Genebal  CBEnrroR." 

Stating  that  a  party  filed  a  claim  against  an  insolvent  as  "a  general 
creditor"  means  merely  that  It  filed  its  claim  as  a  creditor,  not  that  the 
claim  affirmatively  shows  that  it  thus  described  itself  or  was  thus  denom- 
inated or  thus  described. 

[Ed.  Note. — For  other  cases,  see  Insolvency,  Cent  Dig.  K  ISO,  186,  187, 
190-192 ;  Dec.  Dig.  {  118.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3058, '3059.] 

*For  oUier  cases  see  uaxat  topic  ft  {  numbbb  In  Dec.  &  Am.  Digs.  190T  to  date,  A  Rep'r  Indexo 
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7.  Banks  amd  Bankino   (|  80*)  —  Inbolvehot  —  Clahi — QoNsniuoiioir  r- 

"BlOHT,  TrtUC,  AND  Intebest." 

An  allegation  in  a  claim  against  an  insolvent  bank  that  the  claimant 
has  by  virtue  of  a  demand  become  entitled  to  all  the  "right,  title,  and  in- 
terest" of  the  people  of  the  state'  to  the  money  deposited  therein,  repre- 
senting the  canal  funds  of  the  state,  indicated  that  it  stood  in  the  shoes 
of  the  state. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §S  184- 
196;  Dec.  Dig.  »  80.*] 

&   WOBDS  AND  PhBASES — "BiGHT." 

A  "right'.'  is  said  to  be  the  legal  consequence  which  attaches  to  certain 
facts;  that  which  one  person  ought  to  have  or  receive  from  another,  it 
being  withheld  from  him,  or  not  in  his  possession. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  voL  7,  pp. 
6220-6223;  TdL  8,  p.  7790.] 

8.  WOKDS  AND  PhBASXS — CONSTBTTCTION — "KlQHT  AND  iNTEBEST." 

The  words  "right  and  interest"  relate  to  the  extent  of  the  ownership  of 
property,  and  an  assignee  using  them  nndertakes  to  transfer  whatever  of 
value  he  owns  or  holds. 

10.    WOBDB  AND    PHBASES "RiOHTB." 

The  word  "rights"  is  generic,  common;  embracing  whatever  may  be 
lawfully  claimed. 

[Ed.  Note. — For  other  deflnltions,  see  Words  and  Phrases,  voL  7,  pp. 
6220-6223;  vol.  8,  p.  7790.] 

Submission  of  controversy  under  Code  Civ.  Proc.  §§  1279-1281,  by 
the  United  States  Fidelity  &  Guaranty  Company  against  the  Borough 
Bank  of  Brooklyn  and  another.    Judgment  for  plaintiff. 

Submission  of  controversy  pursuant  to  sections  1279-1281  of  the  Ckide  of 
Civil  Procedure.  The  parties  agreed  upon  the  following  facts :  The  plalntift 
was  and  still  is  a  foreign  corporation,  duly  authorized  to  transact  business  In 
the  state  of  New  York.  The  defendant  Borough  Bank  of  Brooklyn  was  and 
still  is  a  domestic  money  corporation,  being  a  banking  corporation.  George 
C.  Van  Tnyl,  Jr.,  was,  prior  to  the  commencement  of  this  action,  duly  ap- 
pointed Superintendent  of  Banks  of  the  State  of  New  York,  entered  upon  the 
discharge  of  bis  duties,  and  still  continues  in  said  office.  On  or  about  April 
24,  1907,  said  Borough  Bank  of  Brooklyn  was  duly  designated  as  a  depository 
for  the  receipt  of  canal  funds  pursuant  to  the  provisions  of  law.  On  or  about 
April  16,  1909,  the  United  States  Fidelity  &  Guaranty  Ck)mpany  executed  a 
t>ond  to  the  state  of  New  York  for  the  proper  security  of  funds  deposited  on 
account  of  the  canal  fund  of  the  state  of  New  York,  and  more  particularly 
gaaranteeing  that  said  Borough  Bank  of  Brooklyn  would  safely  keep  and  well 
and  faithfully  account  for  and  pay  over  all  moneys  which  were  then  and 
shonld  thereafter  be  on  deposit  in,  or  held  by  said  bank,  or  that  were  due  or 
sbould  become  due  from  said  bank,  or  for  which  said  bank  in  any  way  should 
become  liable  to  the  said  state.  On  or  about  April  7,  1910,  under  the  provi- 
sions of  the  Banking  Law  of  the  state  of  New  York,  the  Superintendent  of 
Banks  of  the  State  of  New  York  took  possession  of  the  property  and  business 
of  said  defendant  corporation.  Borough  Bank  of  Brooklyn,  and  has  ever  since 
retained  such  possession,  and  at  the  present  time  is  engaged  in  the  final  liqui- 
dation of  its  afiFairs.  On  or  about  April  7, 1910,  the  state  of  New  York  had  on 
deposit  with  the  said  Borough  Bank  ^1,814.79  belonging  to  the  canal  funds 
of  the  state  of  New  York. 

Thereafter,  and  on  or  about  April  7,  1910,  demand  was  duly  made  upon 
the  United  States  Fidelity  &  Guaranty  Company  by  the  state  of  New  York  by 
reason  of  its  said  bond  for  the  payment  of  the  amount  on  deposit  with  the 
Borough  Bank  of  Brooklyn  at  the  time  of  the  failure  of  said  institution,  to  ^^-it, 
the  sum  of  $50,000,  with  interest  at  the  rate  of  3  per  cent,  from  July  1,  1909. 

•For  otliar  caaM  B«e  lamt  topic  ft  S  nttubbr  !a  pec.  ft  Am.  Diss.  1M7  to  date,,  ft  Rep'i;  IndexM 
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Thereafter  and  pursuant  to  said  demand,  aud  by  reason  of  the  execntlon  of 
said  bond,  the  plaintiff  herein  was  compelled  to  and  did  on  April  7,  1910,  pay 
to  the  Treasurer  of  the  State  of  New  York  the  sum  of  $51,814.79,  representing 
the  amount  of  the  said  deposit  Therefifter  the  state  of  New  Tork  duly  ex- 
ecuted and  delivered  to  the  United  States  Fidelity  &  Onaranty  Company  its 
assignment  in  writing  wherein  there  was  assigned  to  the  plalntifF  herein,  by 
reason  of  the  aforementioned  payment,  all  and  every  claim,  demand,  and  right 
of  action  which  the  people  of  the  state  of  New  Tork,  or  the  Comptroller  of 
the  State  of  New  York,  or  the  Treasurer  of  the  State  of  New  York,  or  any  of 
them,  or  the  Commissioners  of  the  Canal  Fund,  then  had  prior  to  said  pay- 
ment against  the  Borough  Bank  of  Brooklyn,  by  reason  of  there  being  on  de- 
posit with  said  Borough  Bank  of  Brooklyn  the  sum  of  $51,814.79  belonging 
to  said  canal  fund,  and  by  reason  of  said  Borough  Bank  of  Brooklyn  having 
failed  to  pay  the  same.  The  original  of  this  assignment  was  duly  filed  with 
the  Superintendent  of  Banks  on  April  29,  1910.  On  or  about  September  SO. 
1910,  the  Superintendent  of  Banks  wrote  to  the  attorney  for  the  plaintiff 
berdn  that  the  assignment  of  the  state  moneys  to  the  United  States  Fidelity 
&  Guaranty  Company  Bad  been  placed  on  file  in  his  office,  and  that  the  form 
of  said  assignment  had  been  approved  by  the  attorney  for  the  Banking  De- 
partment. The  Superintendent  of  Banks  in  said  communication  requested  the 
plaintiff  herein  to  file  with  him  a  proof  of  claim. 

Pursuant  to  such  request,  the  plaintiff,  on  or  about  October  3,  1910,  duly 
filed  with  the  Special  Deputy  Superintendent  of  Banks  In  charge  of  the  Bor- 
ough Bank  of  Brooklyn  a  verified  proof  of  claim,  wherein  it  was  alleged  that 
the  plaintiff  herein  had  by  virtue  of  the  aforementioned  payment  become  en- 
titled to  all  the  right,  title,  and  interest  of  the  people  of  the  state  of  New 
York  to  the  money  deposited  in  said  Borough  Bank  of  Brooklyn  representing 
the  canal  funds  of  the  state  of  New  York.  On  October  4,  1910,  the  Superin- 
tendent of  Banks  duly  acknowledged  receipt  of  said  proof  of  claim,  and  there- 
after, and  on  or  about  November  28,  1910,  said  Superintendent  of  Banks  in 
further  acknowledgment  of  said  proof  of  claim  set  forth  that  the  same  had 
been  duly  approved  as  to  form,  and  the  amount  verified.  On  or  about  Oc- 
tober 2,  1911,  plaintiff,  without  complaint' or  protest,  received  from  the  Deputy 
Superintendent  of  Banks  In  charge  of  said  Borough  Bank  of  Brooklyn  a  divi- 
dend of  $5,181.47,  representing  10  per  cent,  of  the  aforementioned  claim.  At 
the  time  such  dividend  was  received,  a  notice  was  attached  thereto  that  read 
as  follows :  "New  York,  N.  Y.,  October  2,  1911. 

"State  of  New  York,  Banking  Department 
"The  Inclosed  check  represents  a  first  dividend  of  10%  of  your  claim  agalnist 
the  Borough  Bank  of  Brooklyn. 
"No  receipt  is  necessary. 

"Horace  S.  Andrews,  Special  Deputy  Superintendent" 

Thereafter  and  on  or  about  January  30,  1913,  the  plaintiff  wrote  to  the 
Superintendent  of  Banks  as  follows: 

"On  or  about  April  16th,  1909,  the  United  States  Fidelity  and  Guaranty 
Company  executed  a  bond  on  behalf  of  the  Borough  Bank  of  Brooklyn,  to  the 
state  of  New  York,  conditioned  as  required  by  law  for  the  proper  security  of 
funds  deposited  in  said  Institution  on  account  of  the  canal  fund  of  the  state 
of  New  York. 

"On  or  about  April  7th,  1910,  the  U.  S.  Fidelity  and  Guaranty  Company, 
as  surety,  duly  paid  to  the  Treasurer  of  the  State  of  New  York  the  sum  of 
$51,814.79,  which  amount  represented  the  sum  on  deposit  in  the  Borough  Bank 
of  Brooklyn  belonging  to  the  canal  fund  of  the  state  of  New  York  at  the  time 
you  took  ptossession  of  said  institution. 

"At  or  about  the  date  when  such  payment  was  made,  the  Treasurer  of  the 
State  of  New  Yor^,  and  the  Comptroller  of  the  State  of  New  York  duly  as- 
signed, to  the  U.  S.  Fidelity  and  Guaranty  Company  all  their  right,  title  and 
Interest  of  the  state  of  New  York  to  make  claim  or  demand  against  the  Bor- 
ough Bank  by  reason  of  such  deposit.  The  original  of  this  assignment  has 
already  been  filed  with  you,  and  a  claim  has  been  filed  with  you  by  reason  of 
8u<di  payment  having  been  made,  and  by  reason  of  the  U.  S.  Bidellty  and  Guar- 
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antr  Company  having  become  entitled  to  all  the  rights  of  the  state  of  Nen 
York  by  virtue  of  such  deposit 

"By  reason  of  the  aforesaid  this  company  became  entitled  to  every  right, 
claim  or  demand  of  the  people  of  the  state  of  New  York,  or  of  the  Ck>ramis- 
sioners  of  the  Canal  Fund  against  the  Borough  Bank  of  Brooklyn,  which 
against  the  said  Borough  Bank  they  or  anybody  on  their  behalf  had  by  virtue 
of  such  deposit 

"The  claim  so  filed  with  you  is,  according  to  the  law  and  the  statutes  of 
this  state,  entitled  to  a  preference  over  the  claims  and  demands  of  all  other 
creditors  of  the  said  Borough  Bank. 

"We  wish  to  call  your  attention  to  the  foregoing  in  order  that  your  action 
in  regard  to  said  claim  may  be  governed  accordingly. 

"The  United  States  Fidelity  &  Guaranty  Company  demands  that  you  recog- 
nize Its  claim  as  a  preferred  claim,  and  that  payment  thereof  be  made  out 
of  the  first  available  funds  which  come  into  your  hands.  Upon  such  recogni- 
tion by  you  of  such  claim  as  a  preferred  claim,  you  may  deduct  the  sum  of 
$5,181.14  heretofore  paid." 

No  demand  that  the  said  claim  should  be  a  preferred  claim  had  been  made 
by  the  plaintUT  before  January  30,  1913,  unless  the  filing  of  said  assignment 
can  be  construed  in  law  to  constitute  such  a  demand.  After  reciting  the  bond 
of  the  surety  and  payment  of  the  debt,  the  assignment  proceeds: 

"Now  therefore,  in  consideration  of  the  said  payment  by  the  United  States 
Fidelity  &  Guaranty  Company  of  New  York,  N.  Y.,  to  the  state  of  New  York, 
as  herein  alx)ve  stated,  of  the  said  sum  of  $51,814.79,  the  receipt  whereof  is 
hereby  duly  acknowledged. 

"We,  Clark  Williams,  as  Comptroller  of  the  State  of  New  York,  and  Thomas 
B.  Dunn,  as  Treasurer  of  the  State  of  New  York,  do  hereby  transfer,  assign 
and  set  over  to  the  said  United  States  Fidelity  &  Guaranty  Comiiany,  all  and 
every  claim,  demand  and  right  of  action  which  the  people  of  the  state  of  New 
York,  or  we  or  either  of  us,  or  the  Commissioners  of  the  Canal  Fund,  has  or 
had  prior  to  said  pajonent  against  the  said  Borough  Bank  of  Brooklyn,  aris- 
ing out  of  said  deposit  of  said  moneys  belonging  to  said  fund  with  said  bank 
and  the  failure  of  said  bank  to  pay  same." 

Thereafter  and  on  or  about  February  5,  1913,  the  said  Superintendent  of 
Banks  notified  the  plaintiff  herein  in  writing  that  he  doubted  the  Justice  and 
validity  of  said  claim  for  preference  made  by  the  plaintiff  against  the  Borough 
Bank  of  Brooklyn,  and  that  he  therefore  rejected  the  same.  Prior  to  Feb- 
ruary 5,  1918,  there  had  been  no  rejection  by  the  said  Superintendent  ol 
Banks  of  the  claim  of  the  plaintiff  herein.  No  part  of  said  claim  of  $51,814.79 
has  been  paid,  except  the  sum  of  $5,181.47,  and  there  is  now  due  and  owing 
to  the  plaintiff  herein  the  sum  of  $46,633.32,  with  interest  thereon  from  the 
7tb  day  of  April,  1910.  Liquidation  of  the  said  Borough  Bank  of  Brooklyn 
by  the  Superintendent  of  Banks  is  still  in  progress,  and  the  assets  of  the  s^d 
Borongh  Bank  of  Brooklyn  have  not  yet  been  distributed,  and  there  are  in 
the  hands  of  the  Superintendent  of  Banks  assets  applicable  to  the  payment 
of  claims  amounting  to  more  than  the  sum  of  $45,000. 

The  controversy  hereby  submitted  for  decision  is  whether  or  not  upon  the 
foregoing  facts  the  plaintiff  Is  entitled  to  Judgment  declaring  that  it  is  en- 
titled to  the  same  priority  against  the  assets  which  were  of  the  Borough  Bank 
of  Brooklyn  and  which  are  now  in  the  hands  of  the  Superintendent  of  Banks 
which  the  state  would  have  had,  bad  the  state  attempted  to  collect  said  sum 
of  $51,814.79  which  was  paid  as  aforesaid  by  the  plaintiff  to  the  state  under 
the  circumstances  hereinbefore  stated.  The  plaintiff  claims  upon  the  forego- 
ing facts  that  it  is  entitled  to  Judgment  establishing  its  right,  both  by  reason 
of  the  assignment  from  the  state  and  the  law  applicable  to  subrogation,  that 
its  claim  have  priority  and  is  entitled  to  be  allowed  as  a  preferred  claim  and 
to  be  paid  out  of  the  assets  in  the  hands  of  the  defendant  the  Superintendent 
of  Banks,  before  the  payment  of  other  and  general  claims.  The  defendants 
claim  that  the  plaintiff  is  not  entitled  to  priority  and  is  entitled  only  to  have 
its  claim  allowed  as  a  general  claim  and  to  continue  to  receive  dividends  pari 
passu  with  the  other  general  creditors. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  PUTNAM,  JJ. 
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H.  Snowden  Marshall,  of  New  York  City  (James  A.  O'Gorman, 
Leonidas  Dennis,  and  Isaac  H.  Levy,  all  of  New  York  City,  on  the 
brief),  for  plaintiff. 

Jeremiah  T.  Mahoney,  of  New  York  City  (Warren  C.  Fielding,  of 
New  York  City,  on  the  brief),  for  defendants. ' 

JENKS,  P.  J.  [1]  This  submission  presents  the  question  whether 
the  plaintiff  as  subrogee  of  the  state  is  entitled  to  assert  the  preference 
of  the  state  in  payment  of  a  debt  due  the  state  f  rcrni  an  insolvent,  over 
other  depositors  and  creditors  who  have  not  prior  specific  liens.  The 
preference  of  the  state  was  determined  in  Matter  of  Carnegie  Trust 
Co.,  206  N.  Y.  390,  99  N.  E.  1096,  46  L.  R.  A.  (N.  S.)  1260.  The 
opinion  in  that  case  relieves  me  from  discussion  of  that  preference. 
I  may  note  that  this  subject  was  examined  also  by  many  English  judges 
in  Giles  v.  Grover,  1  Clarke  &  Finn.  72.  The  equitable  doctrine  of 
subrogation  contemplates  full  substitution.  Thus  in  Lidderdale  v. 
Robinson,  2  Brock.  159-168,  Fed.  Cas.  No.  8,337,  affirmed  12  Wheat. 
594,  6  L.  Ed.  740,  Marshall,  C.  J.,  at  circuit,  says  that  the  claim  of  the 
surety  is  clothed  in  equity  with  the  legal  garb  with  which  the  original 
contract  is  invested  (cited  and  approved  in  Pease  v.  Egan,  131  N.  Y. 
at  page  272,  30  N.  E.  102,  and  in  Hays  v.  Ward,  4  Johns.  Ch.  123,  8 
Am.  Dec.  554,  Kent,  C,  says : 

"It  Is  equally  a  settled  principle  In  the  BngUsb  chancery  that  a  surety 
will  be  entitled  to  every  remedy  which  the  credlt6r  has  against  the  principal 
debtor,  to  enforce  every  security,  and  to  stand  in  the  place  of  the  creditor, 
and  have  his  securities  transferred  to  him,  and  to  avail  himself  of  those  se- 
curities against  the  debtor.  This  right  of  the  surety  stands  not  upon  contract, 
but  upon  the  same  principle  of  natural  Justice,  upon  which  pne  surety  is  en- 
titled to  contribution  from  another." 

See,  too,  Townsend  v,  Whitney,  75  N.  Y.  425-432 ;  United  States 
V.  Ryder,  110  U.  S.  729-732,  4  Sup.  Ct.  196,  28  L.  Ed.  308;  Lumpkin 
v.  Mills,  4  Ga.  at  page  354;  Pomeroy's  Equitable  Remedies,  §§  920, 
924.  I  think  that  this  right  of  preference  should  be  afforded  this  sub- 
rogee, in  conformity  to  this  general  rule,  and  not  in  derogation  of  that 
rule  be  withheld  from  it.  This  preference  was  inherent  in  the  debt. 
The  character  of  the  debt  is  not  affected  by  the  circumstance  that  it 
must  now  be  paid  to  .the  substitute  of  the  state  and  not  to  the  state 
itself.  If  the  debt  merely  from  this  circumstance  loses  this  attribute, 
then  he  who  stands  in  the  shoes  of  the  state  loses  of  the  essence  of  the 
debt,  and  he  who  should  in  no  way  be  affected  by  the  fact  to  whom  the 
debt  is  paid  gains  from  the  essence  of  the  debt.  There  is  no  equity  in 
such  loss  or  in  such  gain.  Practically  adopting  the  question  of  John- 
son, J.,  in  12  Wheat.,  supra,  I  ask :  What  have  the  other  creditors  to 
complain  of?  See,  too,  Lidderdale  v.  Robinson,  supra;  Mathews  v. 
Aikin,  1  N.  Y.  595;  Lumpkin  v.  Mills,  supra;  Jackson  v.  Davis,  IS 
App.  D.  C.  194-202.  There  are  numerous  decisions  which  recognize 
the  application  of  this  general  principle.  King  v.  Bennett,  1  Wight- 
wick,  1;  Regina  v.  Salter,  1  H.  &  N.  274;  Regina  v.  Robinson,  Id. 
275;  Manisty  v.  Churchill,  39  Ch.  Div.  174;  United  States  v.  Ryder, 
.'upra;  Orem  v.  Wrightson,  51  Md.  34,  34  Am.  Rep.  286;  Lidderdale 
v.  Robinson,  supra;   Hayes  v.  Ward,  supra;   Sgobel  v.  Cappadonia, 
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8  App.  IMv.  303,  40  N.  Y.  Supp.  946;  Hunter  v.  United  States,  5 
Pet.  180,  8  L.  Ed.  86;  Richeson  v.  Crawford,  94  111.  165;  Stokes  v. 
Little,  65  111.  App.  255 ;  Jackson  v.  Davis,  supra ;  Lester  v.  Richard- 
son, 69  Ark.  198,  62  S.  W.  62;  Robertson  v.  Trigg's  Adm'r,  32  Grat. 
(Va.)  at  page  86;  Turner  v.  Teague,  73  Ala.  554;  and  American 
Bonding  Co.  v.  Reynolds  (D.  C.)  203  Fed.  356— where  practically  the 
exact  question  in  this  case  was  decided. 

I  may  note  here  that  the  defendant's  effort  to  weaken  the  authority 
of  United  States  v.  Ryder,  supra,  by  the  statement  that  the  court  on 
page  734  of  110  U.  S.,  page  196  of  4  Sup.  Ct.  (28  L.  Ed.  308),  limited 
the  rule  to  certain  specified  cases,  is  met  by  pointing  out  that  the  court. 
was  not  expressing  a  limitation  but  drawing  the  distinction  between 
crown  debtors  in  civil  matters  and  in  criminal  bail ;  that  the  purview 
of  the  principle  is  as  stated  by  the  court  on  page  733  of  110  U.  S., 
page  196  of  4  Sup.  Ct  (28  L.  Ed.  308) ;  and  that  it  seems  to  me  that 
the  subrogee  in  this  case  is  within  it. 

[1]  The  contention  that  such  right  of  the  subrogee  must  rest  upon 
statute,  based  upon  the  fact  that  there  are  such  statutes  in  the  proce- 
dure of  the  United  States  court,  may  be  disposed  of  by  reminder  that : 

"There  Is  no  common  law  of  the  United  States,  in  the  sense  of  a  national 
customary  law,  distinct  from  the  common  law  of  England  as  adopted  by  the 
several  states  each  for  Itself,  applied  as  Its  local  law."  Smith  v.  Alabama,  124 
U.  S.  at  page  478,  8  Sup.  Ct  569,  31  L.  Ed.  608,  citing  Wheaton  v.  Peters,  8 
Pet  581,  8  L.  Ed.  1055. 

[3,4]  The  contention  of  the  learned  counsel  for  the  defendant  is 
that  the  state's  common-law  right  of  preference  is  so  inherent  and  ex- 
clusive in  the  state  as  a  sovereignty  that  it  can  be  a  matter  neither  of 
assignment  nor  of  subrogation.  But  this  contention  mistakes,  what 
Blackstone  calls  the  "incidental,"  for  the  "direct  prerogative  of  the 
king,  as  is  apparent  in  the  illustration  given  in  Book  1,  chapter  7,  of 
the  Commentaries  (Cooley's  [4th  Ed.]  top  star  paging  240),  where  it 
is  said : 

"Prerogatives  are  either  direct  or  incidental.  The  direct  are  such  positive 
substantial  parts  of  the  royal  character  and  authority  as  are  rooted  In  and 
spring  from  the  king's  political  person,  considered  merely  by  Itself,  without 
reference  to  any  other  extrinsic  circumstance;  as,  the  right  of  sending  am- 
bassadors, of  creating  peers,  and  of  making  war  or  peace  But  such  pre- 
rogatives as  are  Incidental  bear  always  a  relation  to  something  else,  distinct 
from  the  king's  person;  and  are  Indeed  only  exceptions,  in  favour  of  the 
crown,  to  those  general  rules  that  are  estabUsbed  for  the  rest  of  the  com- 
munity; such  as,  that  no  costs  shall  be  recovered  against  the  king ;  that  the 
king  can  never  be  a  Joint  tenant ;  and  that  his  debt  shall  be  preferred  before 
a  debt  to  any  of  bis  subjects.  These,  and  an  infinite  number  of  other  in- 
stances, will  better  -be  understood,  when  we  come  regularly  to  consider  the 
mles  themselves,  to  which  these  Incidental  prerogatives  are  exceptions.  And 
ther^ore  we  will  at  present  only  dwell  upon  the  king's  substantive  or  direct 
prerogatives." 

See,  also,  Holdsworth's  History  of  English  Law,  vol.  3,  pp.  350, 
351. 

[B]  It  is  also  contended  that  the  plaintiff  waived  any  right  of  pref- 
erence by  filing  a  claim  as  a  general  creditor  and  by  acceptance  of  a 
dividend  on  said  claim  without  complaint  or  protest.  We  have  to  deal 
with  an  implied  waiver;  that  is,  the  defendants  must  establish. (Gib- 
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son  El.  Co.  V.  Liverpool  &  L.  &  G.  Ins.  Co.,  159  N.  Y.  at  page  426, 
54  N.  E.  23)  that  such  circumstances  justify  the  inference  of  an  inten- 
tion to  waive,  or  that  from  them  a  waiver  followed  as  a  1^1  result 
(Titus  V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  41CM19;  Kieman  v.  Dutchess 
Co.  Mut.  Ins.  Co.,  150  N.  Y.  190,  195, 44  N.  E.  698).  It  appears  that, 
after  the  plaintiff  had  filed  with  the  State  Superintendent  of  Banks  an 
assignment  to  it  of  all  and  every  claim,  demand,  and  right  of  action 
which  the  people  of  the  state.  Comptroller,  State  Treasurer,  or  the 
Commissioners  of  the  Canal  Fund  then  had  prior  to  the  payment 
against  the  Borough  Bank  by  reason  of  the  deposit,  the  Deputy  Su- 
perintendent of  Banks  in  charge  of  the  liquidation  of  said  bank  re- 
quested the  plaintiflf  to  file  a  proof  of  claim  "on  the  regular  forms 
■which  had  been  drawn  up"  by  the  departmental  attorneys  and  which 
theretofore  had  been  forwarded  to  the  plaintiff,  and  that  on  October 
3,  1910,  the  plaintiff  did  as  it  was  asked. 

[6]  The  learned  counsel  says  that  the  plaintiff  filed  its  claim  as  "a 
general  creditor."  By  this  expression  he  can  but  mean  that  it  filed  its 
claim  as  a  creditor,  not  that  the  claim  afl&rmatively  shows  that  the 
plaintiff  thus  described  itself  or  was  thus  denominated  or  thus  describ- 
ed. Thus  the  plaintiff,  upon  invitation  of  the  defendant,  took  a  pre- 
scribed step  towards  the  collection  of  its  debt.  Inherently  that  debt 
was  entitled  to  preference  in  payment  out  of  the  fund.  But  the  plain- 
tiff was  neither  specifically  required  nor  invited  to  assert  the  preference 
at  that  time,  and  its  omission  to  do  so  in  specific  terms  Was  not  to  my 
mind  so  inconsistent  with  a  subsequent  assertion  of  preference  as  to 
say  that  it  was  "clearly  to  be  inferred"  (Kiernan  v.  Dutchess  Mut.  Ins. 
Co.,  supra)  that  it  waived  such  right. 

[7]   Moreover,  the  plaintiff  alleged  in  the  claim: 

"That  the  plaintiff  herein  had  by  virtue  of  the  aforementioned  payment  be- 
come entitled  to  all  the  right,  title,  and  interest  of  the  people  of  the  state  of 
New  York  to  the  money  deposited  In  said  Borough  Bank  of  Brooklyn  repre- 
senting the  canal  funds  of  the  state  of  New  Tork." 

So  far,  at  least,  as  the  question  of  intention  is  concerned,  I  think 
that  the  plaintiff  thus  indicated  that  it  stood  in  the  shoes  of  the  state. 

[8,  9]  A  right  is  said  to  be  "the  legal  consequence  which  attaches  to 
certain  facts"  (O.  W.  Holmes,  Jr.,  The  Common  Law,  214,  quoted  in 
White  v.  County,  13  Or.  317, 10  Pac.  486,  57  Am.  Rep.  20).  The  words 
"right  and  interest"  relate  to  the  extent  of  the  ownership  of  propertj', 
and  an  assignee  using  them  undertakes  to  transfer  whatever  of  value 
he  owned  or  held  in  the  judgment  assigned.  Scofield  v.  Moore,  31 
Iowa,  at  page  245.    In  Black's  Law  Dictionary  it  is  said : 

"That  which  one  person  ought  to  have  or  receive  from  another.  It  being  with- 
held from  him,  or  not  In  his  possession.  In  this  sense  'right'  has  the  force 
of  'claim,*  and  is  properly  expressed  by  the  Latin  'jus.' " 

[10]  The  word  "rights"  is  generic,  common;  embracing  whatever 
may  be  lawfully  claimed.    Lonas  v.  State,  3  Heisk.  (Tenn.)  306. 

Not  only  did  the  plaintiff  thus  indicate  its  status,  but  that  status  also 
appeared  both  in  the  agreement  of  the  defendant  bank,  filed  with  the 
claim,  and  in  the  assignment  from  the  state  to  the  plaintiff,  theretofore 
filed  with  the  Department  of  Banks. 
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The  partial  payment  was  made  through  a  communication  from  the 
Special  Deputy  Superintendent  of  Banks,  in  which  was  inclosed  a 
check  representing  a  first  dividend  of  10  per  cent.,  with  the  statement, 
"No  receipt  is  necessary."  I  fail  to  find  any  clear  intention  of  waiver 
of  the  right  of  preference  inferable  from  the  plaintiff's  acceptance  of 
the  check  "without  complaint  or  protest."  This  was  apparently  a 
part  payment  from  the  fund,  to  which  alone  the  plaintiff  must  look 
even  with  its  right  of  preference.  To  accept  a  part  payment  of  a 
claim  out  of  a  fund  is,  to  my  mind,  not  inconsistent  wHh  the  subse- 
quent assertion  of  a  preference  to  payment  out  of  that  fund. 

Nor  do  I  perceive  that  from  these  two  circumstances  relied  upon  by 
the  defendants  a  waiver  of  this  right  of  preference  followed  as  a  legal 
result.  It  does  not  appear  that  the  defendants  were  upon  any  reason- 
able belief  misled  by  either  of  these  circumstances  to  their  detriment 
or  disadvantage.  As  I  have  said,  the  preference  was  inherent  in  the 
■debt  itself;  the  very  existence  of  the  debt  established  its  priority  of 
payment  out  of  the  same  fund.  Therefore  the  plaintiff's  omission,  at 
the  time  it  filed  its  claim,  to  assert  specifically  the  preference,  or  the 
plaintiff's  acceptance  of  the  voluntary  part  payment  without  objection 
or  protest,  did  not  operate  "as  a  trap  to  the  other  party,"  to  use  the 
words  of  Doe,  J.,  in  Lyman  v.  Littleton,  SO  N.  H.  42,  45.  Decisions 
in  point  are  Hunt  v.  Smart,  8  Tex.  Civ.  App.  425,  28  S.  W.  63 ;  Re 
Ashland  Steel  Co.,  168  Fed.  679,  94  C.  C.  A.  165 ;  In  re  Scott  (D.  C.) 
96  Fed.  607. 

Since  the  writing  of  this  opinion,  my  attention  has  been  called  to 
the  decisions  of  this  court  in  its  first  department  in  the  cases  of  United 
States  Fidelity  &  Guaranty  Co.  v.  Carnegie  Trust  Co.,  146  N.  Y.  Supp. 
801,  and  United  States  Fidelity  &  Guaranty  Co.  v.  Carnegie  Trust 
Co.  et  al.,  146  N.  Y.  Supp.  804.  I  now  cite  them  in  support  of  my 
conclusion  upon  the  question  of  preference. 

In  fine,  whatever  the  plaintiff  did,  either  in  filing  its  claim,  in  ac- 
cepting the  part  payment,  and  in  asserting  its  preference,  were  all 
consistent  steps  towards  the  collection  of  the  debt  out  of  this  particu- 
lar fund.  There  is,  of  course,  no  question  but  that  the  plaintiff  did 
specifically  assert  its  preference  in  formal  fashion  on  January  13,  1910. 

Finally,  I  think  that  the  plaintiff  is  not  entitled  to  interest.  People 
v.  American  Loan  &  Trust  Co.,  172  N.  Y.  371,  65  N.  E.  200;  People 
v.  Merchants'  Trust  Co.,  116  App.  Div.  41,  101  N.  Y.  Supp.  255. 

There  must  be  judgment  for  the  plaintiff  upon  the  submission  in  ac 
■cord  with  this  opinion.    All  concur. 


Digitized  by 


Google 


878  146  NBW  XOBK  StlPPLEHENI  (Sup.  Ct. 

a«0  App.  Div.  856) 

PACKARD  et  al.  r.  NEW  YORK,  O.  &  W.  RY.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    Marcb  4,  1914.) 

Railboads  (I  350*) — CBoasiRG  Accidents — ^AonoNS — Questions  fob  Jubt. 

In  an  action  for  damages  to  an  automobile  wblcli  became  stalled  on  a 
railroad  crossing  and  was  struck  by  a  train,  evidence  held  to  make  ques- 
tions for  the  Jury  as  to  the  negligence  of  the  railroad  company,  and  of 
the  driver  of  the  automobile. 

[Ed.  Note.— For  other  cases,  see  Raihroads,  Cent  Dig.  {|  1152-1192; 
Dec.  Dig.  I  350.*] 

Appeal  from  Trial  Term,  Chenango  County. 

Action  by  Joseph  E.  Packard  and  others  against  the  New  York,  On- 
tario &  Western  Railway  Company.  From  a  judgment  for  plaintiffs, 
and  from  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Howard  D.  Newton,  of  Norwich,  for  appellant. 
Hubert  C.  Stratton,  of  Norwich,  for  respondents. 

LYON,  J.  The  judgment  from  which  this  appeal  has  been  taken 
was  founded  upon  a  verdict  awarding  damages  for  the  practical  de- 
struction, by  one  of  defendant's  trains,  of  plaintiffs'  automobile,  which 
had  become  stalled  on  the  East  Main  street  crossing  of  defendant's 
railroad  in  the  village  of  Norwich,  N.  Y.,  between  8  and  9  o'clock  on 
the  evening  of  "July  6,  1912.  East  Main  street  ran  east  and  west, 
crossing  the  defendant's  three  tracks  at  grade,  and  at  right  angles,  and 
was  one  of  the  most  traveled  thoroughfares  of  the  village.  The  issues 
involved  were  as  to  the  negligence  of  the  defendant,  and  the  contribu- 
tory negligence  of  the  plaintiffs,  and  both  were  sharply  contested  upon 
the  trial. 

Upon  the  question  of  the  negligence  of  the  defendant,  several  wit- 
nesses testified  on  behalf  of  the  plaintiffs  that  as  plaintiffs'  automobile 
approached  and  passed  over  the  crossing  it  was  traveling  at  the  rate  of 
eight  or  ten  miles  per  hour,  with  its  headlight  burning ;  that  the  cross- 
ing gates  were  up,  and  there  was  no  flagman  upon  the  crossing ;  that 
the  six  occupants  of  the  car  were  on  the  lookout  both  up  and  down 
the  tracks  for  any  signs  of  danger;  that,  although  a  long  line  of 
cars  was  standing  norfii  of  the  north  sidewalk  of  the  street,  the  rear 
car  of  which  was  a  gondola  loaded  with  coal,  there  was  no  light  or 
brakeman  upon  the  car ;  that  no  signal  was  given  by  whistle,  t«ll,  or 
otherwise  indicating  that  the  cars  were  about  to  be  backed  over  the 
crossing;  and  that  the  automobile  thereupon  proceeded  to  cross  the 
tracks  and  had  crossed  two  of  them,  when  it  became  stalled  upon  the 
third  track  and  was  struck  by  the  backing  gondola  and  shoved  nearly 
three  hundred  feet  down  the  track,  and  was  practically  ruined. 

Upon  the  part  of  the  defendant,  several  witnesses  testified  that  near 
the  southeast  crossing  gate  was  a  sign  with  the  letters  two  or  three 
inches  in  height,  giving  notice  that  there  was  no  flagman  on  duty  at  the 
crossing  after  7:10  p.  m. ;  that  as  plaintiffs'  automobile  was  approach- 
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ing,  and  while  it  was  passing  over  the  crossing,  the  conductor  stood 
near  the  middle  of  the  crossing  waving  his  lantern  as  a  warning  both 
to  the  driver  of  a  horse  and  wagon  which  had  preceded  the  plaintiffs' 
car,  and  to  the  occupants  of  the  automobile,  of  the  danger  of  attempt- 
ing to  pass  over  the  crossing ;  and  that,  after  the  automobile  had  be- 
come stalled,  every  effort  was  made  to  stop  the  cars;  but  that  the 
downgrade  and  the  weight  of  the  train  made  it  impossible. 

Thus  a  clear  issue  of  fact  was  presented  for  the  determination  of 
the  jury  as  to  the  negligence  of  the  defendant.  Upon  the  question  of 
contributory  negligence,  it  appears  from  the  testimony  of  plaintiffs' 
witnesses  that,  as  plaintiffs'  automobile  reached  the  westerly  track,  a 
man  suddenly  stepped  in  front  of  the  car  and  but  a  few  feet  distant 
therefrom,  whereupon  the  driver,  in  order  to  meet  the  emergency,  and 
in  response  to  an  outcry  from  one  of  the  plaintiffs,  who  sat  beside  the 
driver,  immediately  applied  the  brakes  with  one  foot,  and  taking  the 
other  foot  from  off  the  foot  pedal  or  accelerator,  by  means  of  which 
alone  gasoline  was  being  supplied  to  the  engine,  placed  his  foot  upon 
the  clutch  pedal,  thereby  disconnecting  the  engine  from  the  transmis- 
sion and  stopping  the  car  within  two  or  three  feet  of  the  man,  as  one 
of  the  witnesses  testified,  but  stalling  the  engine.  The  driver  testified 
that  prior  to  that  time  he  had  observed  no  indication  that  the  train 
was  about  to  be  moved,  but  that  then  hearing  the  bumpers  coming  to- 
gether he  realized  that  the  line  of  cars  was  being  moved  backwards. 
As  his  car  was  not  supplied  with  a  self-starter,  he  hurriedly  changed 
the  gears,  and,  turning  the  switch,  ran  to  the  front  of  the  car,  cranked 
the  engine,  returned  to  his  seat  in  the  car,  and,  although  the  engine 
was  then  in  operation,  the  gondola  had  struck  it  so  squarely  that  it 
could  not  be  moved.  It  appears  from  the  evidence  that  there  were  two 
methods  of  supplying  the  gasoline  mixture  to  the  engine,  one  by  means 
of  the  hand  throttle,  located  on  the  steering  wheel,  and  the  other  by 
means  of  the  foot  throttle  or  accelerator,  and  that  it  was  practical  to 
use  both  methods  in  conjunction,  and  that,  had  both  been  in  use  upon 
this  occasion,  releasing  the  accelerator  pedal  would  not  have  wholly 
cut  off  the  supply  of  gasoline  from  the  engine,  and  hence  stalling  the 
car  would  have  been  avoided,  and  that,  as  soon  as  the  emergency  had 
piassed,  the  driver  by  releasing  the  brake  and  re-engaging  the  clutch 
could  have  moved  the  car  from  the  track  before  the  gondola  reached  it. 

The  defendant  claims  that,  in  view  of  this  evidence,  plaintiffs,  as 
matter  of  law,  were  guilty  of  contributory  negligence,  and  hence  are 
precluded  from  a  recovery  herein.  With  this  conclusion  of  defend- 
ant's counsel  we  cannot  agree.  The  driver  of  the  car  who  was  appar- 
ently competent,  having  been  licensed  as  required  by  law,  and  with 
2%  years'  experience  in  operating  automobiles,  was  required,  in  prac- 
ticing his  occupation,  to  use  the  care  of  a  reasonably  prudent  man, 
and  we  do  not  think  it  can  be  said  that,  under  the  circumstances,  his 
failure  to  use  both  throttles  in  running  his  car  constituted  such  neg- 
ligence as  matter  of  law  as  precluded  recovery  by  the  plaintiffs.  The 
driver,  in  operating  the  car,  had  the  right  to  rely  upon  the  defendant 
exercising  reasonable  care,  by  giving  necessary  signals,  to  warn  any 
person  attempting  to  cross  its  tracks  that  the  line  of  freight  cars  was 
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about  to  be  backed  down  over  the  crossit^.  It  can  hardly  be  said  that 
it  was  reasonably  to  be  apprehended  by  a  prudent  man  that  the  defend- 
ant would  not  exercise  such  degree  of  care  in  the  conduct  of  its  busi- 
ness as  the  law  required,  and  that  a  necessity  would  arise  for  the  im- 
mediate stoppage  of  his  car  upon  the  track.  We  think  the  question  of 
contributory  negligence  was  fairly  one  for  determination  by  the  jury. 
The  questions  as  to  the  negligence  of  the  defendant  and  the  contrib- 
utory negligence  of  plaintiffs  were  submitted  in  clear  and  impartial  in- 
structions by  the  trial  court.  There  are  no  exceptions  calling  for  a  re- 
versal of  the  judgment,  and  the  damages  awarded  cannot  be  said  to 
have  been  excessive. 

We  think,  therefore,  that  the  verdict  of  the  jury  should  not  be  dis- 
turbed but  that  the  judgment  and  order  appealed  from  shotdd  be  af- 
firmed. 

Judgment  and  order  unaDimously  aflSrmed,  with  costs. 


PEOPTvE  ex  rel.  SHENFIELD  r.  WALDO,  Police  Com'r. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  3,  1914.) 

Municipal  Cobpobations   (8  185*) — Policemen — Removal — Sufticiewct  of 
Chaboe. 

A  specification  of  a  charge  of  neglect  of  duty  by  a  policeman,  which 
alleged  that,  having  been  informed  that  certain  property  bad  been  stolen 
or  lost,  and  was  now  iu  the  possession  of  another,  he  failed  to  take  proper 
police  action  In  the  matter,  does  not  show  what  constituted  the  neglect 
of  duty,  and  Is  not  sufficient  to  warrant  a  dismissal  of  the  patrolman. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  ff 
492-509 ;    Dec.  Dig.  |  185.*] 

Certiorari  by  the  People,  on  the  relation  of  Leo  Shenfield,  against 
Rhinelander  Waldo,  as  Police  Commissioner  of  the  City  of  New  York, 
to  review  an  order  dismissing  the  relator  from  the  police  force.  Or- 
der annulled,  and  relator  reinstated. 

Argued"  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
STAPLETON,  JJ. 

Jacob  Rouss,  of  New  York  City,  for  relator. 

James  D.  Bell,  of  Brooklyn  (Frank  Julian  Price,  of  Brooklyn,  on 
the  brief),  for  respondent. 

PER  CURIAM.  The  relator,  a  patrolman  in  the  police  department 
of  the  city  of  New  York,  was  dismissed  from  the  uniformed  force.  The 
charge  was  "neglect  of  duty,  conduct  unbecoming  an  officer,  and  vio- 
lation of  the  rules."  There  were  three  written  specifications  of  these 
charges.  After  a  hearing,  the  police  commissioner  determined  that 
the  relator  was  not  guilty  of  the  second  and  third  specifications,  but 
that  he  was  guilty  of  the  first,  which  reads : 

"Said  Patrolman  Leo  Shenfield,  shield  No.  1249,  having  been  informed  that 
the  carcass  of  a  hog,  the  property  of  Richard  Webber,  120th  street  and  Third 
avenue,  had  been  lo.st  or  stolen  from  a  wagon  on  the  morning  of  September  6, 
1912,  on  Central   Park  W^e.st,   somewhere  between  BV)rty-Second  street  and 

•For  other  cum  see  same  topic  &  S  huubsb  In  Dec.  A  Am.  Dig*.  1907  to  date,  ft  Rep'r  Indezei 
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North  Rlrer  a&d  laoth  street  and  Third  aTenne^  and  that  the  same  was  lii  the 
possesalon  of  one  Herman  Peters,  No.  951  Columbus  avenue,  failed  to  take 
proper  police  action  In  the  matter." 

The  commissioner  determined,  also,  that  the  relator  was  guilty  of 
the  charge,  except  as  to  the  words  "conduct  unbecoming  an  officer," 
which  doubtless  means  he  made  a  finding  of  neglect  of  duty  and  viola- 
tion of  the  rules.  No  rule,  of  a  violation  of  which  there  is  any  evi- 
dence, is  returned  in  the  record.  The  charge  of  neglect  of  duty  re- 
mains as  the  sole  basis  of  the  order  of  dismissal.  Of  what  constituted 
the  neglect  of  duty  we  have  not  been  advised,  and  we  cannot  conceive 
of  any  legal  duty  that  the  relator  neglected  to  perform. 

The  determination  should  be  annuUed,  with  $50  costs  and  disburse- 
ments, and  the  relator  reinstated. 


In  re  ZIBQI/ER. 
(Snpreme  Court,  Appellate  Division,  First  Department    April  8,  1914.) 

1.  CouBTS  (}  20(H4*) — Jurisdiction — Subbooate's  Coubt. 

The  Surrogate's  Court  la  one  of  strictly  limited  statutory  jurisdiction 
and  has  no  general  equity  powers. 

[Ed.  Notek — ^For  other  cases,  see  Courts,  Cent  Dig.  U  476,  477:  Dec. 
Dig.  {  200%.*] 

2.  Adoption  (i  16*) — Abbooation — Coixatbbai.  Attack. 

Since  proceedings  for  the  abrogation  of  adoption  are  ministerial  and 
not  Judicial  In  character,  the  surrogate's  order  of  abrogation,  if  Insuffi- 
cient xmder  the  statute,  may  be  attacked  collaterally  In  any  proceeding. 

[Ed.  Note.— For  other  cases,  see  Adoption,  Cent  Dig.  H  27,  28:  Dec. 
Dig.  i  16.*]  -^  -      > 

8.  Adoption  (|  19*) — ^Abbooation  —  Rbtooation  —  Jubisdiotion  ov  Bubbo- 
oatb's  Coubt. 

The  abrogation  of  an  adoption  by  the  surrogate  can  be  revoked  only 
by  a  Judicial  proceeding  in  a  court  of  equity  and  not  by  a  proceeding  in 
the  Surrogate's  Court 

[Ed.  Note.— For  other  cases,  see  Adoption,  Cent  Dig.  |i  27,  28:  Dec. 
Dig.  {  18.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

Petition  by  Florence  Louise  Ziegler,  lately  and  usually  known  as 
Florence  Louise  Brandt,  to  set  aside  a  certain  proceeding  for  the  ab- 
rogation of  her  adoption  by  William  Ziegler  and  wife.  From  a  de- 
cree (82  Misc.  Rep.  346,  143  N.  Y.  Supp.  562)  denying  the  applica- 
tion, petitioner  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT. 
DOWLING,  and  HOTCHKISS,  JJ. 

Harry  Mecartney,  for  appellant. 

John  M.  Bowers,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  matters  at  issue  and  the  questions  of  law  involved 
are  so  fully  and  satisfactorily  dealt  with  in  the  opinion  of  Mr.  Surro- 
gate Fowler  (82  Misc.  Rep.  346,  143  N.  Y.  Supp.  562),  which  we 
adopt,  that  any  further  discussion  at  the  present  time  is  unnecessary. 

•For  otlier  cmm  sm  tun*  topto  A I  inniaaB  In  Dee.  *  Am.  Digs.  UOT  to  dste,  *  Rep'r  IndexM 
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[1-S]  We  entertain  some  doubt,  however,  whether  the  Surrogate's 
Gsurt  has  jurisdiction  to  entertain  the  proceeding  and  to  grant  the 
relief  desired.  That  court  is  one  of  strictly  limited  statutory  jurisdic- 
tion and  has  no  general  equity  powers.  The  proceedings,  under  the 
statute,  for  the  abrogation  of  an  act  of  adoption,  consist  of  an  agree^ 
ment  executed  by  the  parties  interested,  and  the  consent  of  the  surro- 
gate. They  are  not  judicial  in  their  character,  and  the  surrogate  in 
giving  his  consent  acts  in  his  administrative  and  not  in  his  judicial 
capacity ;  nor  is  the  consent  signed  by  him  in  any  sense  a  decree-  or 
order  of  the  Surrogate's  Court.  If  the  attempted  act  of  abrogation 
is  insufficient  under  the  statute,  it  may  be  attacked  even  collaterally,  in 
any  proceeding,  and,  if  for  any  reason  it  be  deemed  necessary  that  it 
be  revoked  in  a  judicial  proceeding,  only  a  court  of  equity  would  have 
jurisdiction  so  to  revoke  it. 

For  this  reason  as  well  as  for  those  so  well  stated  by  Mr.  Surro- 
gate Fowler,  the  order  appealed  from  must  be  affirmed,  with  costs. 
AH  concur. 


PEOPLE  T.  RUBIN. 
(Snpreme  Court,  Appellate  Division,  Flret  Department.    April  3,  1914.) 

Afpeai.  and  Ebbob  (S  11T0*)'-Affidatit — Habuuess  Ebbob. 

Technical  errors  not  affecting  substantial  rights  will  be  disregarded  on 
appeal  nnder  Code  Cr.  Proc.  §  542. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error.  Cent  Dig.  H  4032, 
4066,  4076,  4098,  4101,  4454,  4540-4545;   Dec  Dig.  i  1170.*] 

Appeal  from  Trial  Term,  New  York  County. 

Robert  T.  Rubin  was  convicted  of  arson  in  the  second  degree,  and 
appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Robert  H.  Elder,  of  New  York  City,  for  appellant. 
Robert  S.  Johnstonej  of  New  York  City,  for  the  People. 

DOWLING,  J.  A  careful  examination  of  the  record  herein  con- 
vinces us  of  the  defendant's  guilt  of  the  crime  of  which  he  was  con- 
victed, and  that  no  other  conclusion  could  properly  have  been  arrived 
at  by  the  jury.  There  was,  in  our  opinion,  sufficient  corroboration  of 
the  testimony  of  the  accomplice  Stein  by  other  evidence  tending  to 
connect  the  defendant  with  the  commission  of  the  crime,  and  satisfy- 
ing the  requirements  of  section  399,  Code  of  Criminal  Procedure. 
VVhile  we  find  some  technical  errors  in  the  course  of  the  trial  pre- 
sented for  our  consideration  by  exceptions  properly  taken,  we  do  not 
believe  that  they  affect  the  substantial  rights  of  Uie  defendant,  and 
therefore  we  feel  justified  in  disregarding  them,  pursuant  to  the  pro- 
visions of  section  542,  Code  of  Criminal  Procedure. 

The  judgment  of  conviction  will  therefore  be  affirmed.    All  concur. 

•For  other  cases  see  uine  topic  ft  I  nvmbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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VIIXANO  T.  NEW  YORK  TIMES  CO. 

(Supreme  Court,  Appellate  DlTlslon,  First  Department.    April  8,  1914.) 

Affeai.  and  Ebrob  (I  1177*) — Disposition  or  Gattsb — ^Rkvxbsal — Obdebino 
Mkw  Tbial. 

In  a  negligence  case  where  there  is  no  competent  evidence  to  support 
the  findings  of  negligence  and  contributory  negligence,  the  case  will  be 
reversed  and  a  new  trial  ordered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4507- 
4604,  4606-4610;  Dec.  Dig.  i  1177.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Raffaele  Villano,  as  administrator,  against  the  New  York 
Times  Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  I^UGH- 
UN,  SCOTT,  and  HOTCHKISS,  JJ. 

William  A.  Jones,  Jr.,  of  New  York  City,  for  appellant 
Rosario  Maggio,  of  New  York  City,  for  respmdent. 

PER  CURIAM.  The  verdict  of  the  jury  that  the  defendant  was 
negligent  and  that  plaintiff  was  free  from  contributory  negligence  was 
without  competent  evidence  to  support  it. 

It  is  also  clear  that  the  declarations  of  the  deceased  and  Dunlap 
were  incompetent,  and  were  improperly  received  in  evidence. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  event. 


KINGSWAT  CONST.  CO.  v.  METROPOLITAN  LIFE  INS.  CO. 
(Supreme  Court,  Ap];>ellate  Division,  First  Department    April  S,  1914.) 

Appeal  and  Ebbob  (S  74*) — Decisions  AppEAi.ABts — ^Dibection  of  Vbbdict. 

A  ruling  of  the  trial  court  upon  the  trial  of  an  action  before  a  Jury  de< 
nylng  defendant's  motion  for  direction  of  verdict  could  be  reviewed  only 
on  an  appeal  from  the  Judgment  rendered  after  the  trial,  under  the  ex- 
press provisions  of  Code  Civ.  Proc.  §  996,  and  not  where  there  was  no 
final  Judgment  because  of  the  disagreement  of  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §i  415, 
417-425;   Dec.  Dig.  {  74,*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by.  the  Kingsway  Construction  Company  against  the  Metro- 
politan Life  Insurance  Company.  From  an  order  denying  its  motion 
for  direction  of  verdict,  defendant  appeals.    Appeal  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT.  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Frederick  C.  Tanner,  of  New  York  City,  for  appellant. 
George  E.  Joseph,  of  New  York  City,  for  respondent. 

•For  other  cases  see  same  topic  A  i  mumbbb  In  Dec.  A  Am.  Digs.  19ff7  to  date,  A  Rep'r  Indexes 
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INGRAHAM,  P.  J.  This  action  was  at  law;  the  plaintiff  demand- 
ing judgment  for  the  sum  of  $10,000  for  a  breach  of  a  contract  to  make 
a  loan  to  be  secured  by  a  mortgage  on  real  property.  The  case  came  on 
for  trial  at  Trial  Term  before  the  court  and  a  jury.  At  the  end  of  the 
testimony  the  defendant  moved  for  the  direction  of  a  verdict,  which 
motion  the  court  reserved  without  deciding  it  and  submitted  the  case 
to  the  jury  ordering  a  sealed  verdict  on  the  following  morning,  April  9, 
1913.  When  the  court  convened  on  the  following  morning,  the  jury 
was  present,  but,  before  the  announcement  was  made  as  to  their  con- 
clusion, the  defendant  asked  that  its  motion  for  the  direction  of  a  ver- 
dict be  disposed  of  by  the  court  before  the  action  of  the  jury  was  an- 
nounced. The  court  said  that  he  would  reserve  a  determination  of  the 
motion  until  after  the  jury  had  reported,  and  in  that  counsel  for  both 
parties  acquiesced.  The  jury  then  announced  that  they  were  unable  to 
agree  upon  a  verdict;  the  court  took  the  motion  under  advisement  and 
subsequently  denied  it,  entering  an  order  denying  the  motion,  from 
w;hich  order  the  defendant  appealed. 

The  first  question  presented  is  whether  any  provision  of  law  justi- 
fied the  entry  of  an  order  upon  such  a  motion,  and  whether,  on  the 
appeal  from  such  order,  any  question  is  presented  to  the  Appellate  Di- 
vision. The  ruling  of  the  court  was  one  upon  the  trial  of  the  action 
before  a  jury.  If  the  jury  had  agreed  upon  a  verdict  and  judgment 
had  been  entered  thereon,  on  an  appeal  from  that  judgment  this  court 
could  have  reviewed  any  ruling  of  the  court  at  Trial  Term,  and,  if  the 
defendant  was  entitled  to  have  the  jury  directed  to  find  a  verdict  in  his 
favor  which  had  been  denied,  the  court  could  have  reversed  the  judg- 
ment entered  upon  the  verdict  of  the  jury,  and  upon  such  a  motion  di- 
rect a  verdict  under  section  1317  of  the  Code  of  Civil  Procedure.  The 
power  of  this  court  to  act  under  that  section  is  restricted  to  an  appeal 
from  a  judgment.  The  jury  having  failed  to  agree  upon  a  verdict,  no 
judgment  was  entered,  and  there  was  therefore  no  appeal  from  the 
judgment  before  the  court 

Section  994  of  the  Code  of  Civil  Procedure  provides  how  and  when 
an  exception  taxy  be  taken  after  the  close  of  the  trial  by  the  court  and 
referee,  and  section  995  provides  for  the  taking  of  an  exception  upon 
the  trial  by  a  jury.  Section  996  provides  that  a  ruling  to  which  an  ex- 
ception is  taken,  as  prescribed  in  the  preceding  sections  of  the  article, 
can  be  reviewed  only  upon  an  appeal  from  the  judgment  rendered  after 
the  trial,  except  in  a  case  where  it  is  expressly  prescribed  by  law  that 
a  motion  for  a  new  trial  may  be  made  thereupon,  and  these  are  the 
only  provisions  of  law  which  justify  a  review  of  a  ruling  made  upon  a 
trial  with  or  without  a  jury.  An  order  may  be  entered  upon  the  grant- 
ing or  refusal  to  grant  an  application  to  the  court,  and  ftom  such  an 
order  an  appeal  will  lie  if  the  order  affects  the  substantial  rights ;  but 
there  was  here  no  application  to  the  court  for  an  order,  simply  a  ruling 
made  during  the  trial  of  the  action  to  which  an  exception  could  be 
taken,  and  such  ruling  could  be  reviewed  only  on  an  appeal  from  a 
judgment  as  a  result  of  the  trial  upon  which  the  ruling  was  made. 

No  case  is  cited  which  recognizes  the  practice  adopted  in  this  case, 
and  it  is  contrary  to  the  views  expressed  in  Brauer  v.  Oceanic  Steam 
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Navigation  Co.,  77  App.  Div.  407,  79  N.  Y.  Supp.  299,  and  Monaco  v. 
Lange,  146  App.  Div.  18, 130  N.  Y.  Supp.  581. 

As  the  question  as  to  whether  or  not  the  court  should  direct  a  ver- 
dict for  the  defendant  is  not  before  us  for  decision,  we  express  no 
opinion  thereon.  .  .  ,  ^,-^  .  j- 

It  follows  that  the  appeal  must  be  dismissed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


(84  Misc.  Rep.  476) 

In  re  KOLBEIi. 

(Supreme  CV>nrt,  Special  Term,  Erie  County.    March  4,  1914.) 

Az-ncNB  (S  e8*j — Nattjbalization — Pttition — Requibite8. 

An  aUen  who  flies  his  petition  for  naturalization  must  file  therewith, 
as  required  by  NaturaUzatlon  Act  (Act  Cong.  June  29,  1906,  c.  3692,  {  4, 
34  Stat  696  [17.  S.  Comp.  St  Supp.  1911,  p.  631]),  a  certificate  from  the 
Department  of  Commerce  and  Labor  of  his  arrival  In  the  United  States, 
and  the  fact  that  his  declaration  is  about  to  explt«  by  the  seven-year 
limitation  does  not  authorize  the  co'nrt  to  disregard  the  statutory  requlre- 

[Sd.  Note.— For  other  cases,  see  Aliens,  Gent  Dig.  H  138-146;  Dec. 
Dig.  \  e8.»J 

Petition  by  Alfred  Heinrich  Kolbel  for  naturalization.    Denied. 
C.  A.  Bernhard,  of  Pittsburgh,  Pa.,  for  the  United  States. 

POUND,  J.  The  above  applicant  for  naturalization  came  to  the 
United  States  September  25,  1906,  from  Germany. 

On  October  11,  1906,  he  made  his  declaration  of  intention  to  become 
a  citizen  of  the  United  States,  in  this  court,  which  declaration  of  in- 
tention bore  on  its  face  the  following  words : 

"Invalid  for  all  purposes  seven  years  after  the  date  hereof." 

On  October  10,  1913,  he  filed  his  petition  for  naturalization  in  this 
court,  but  did  not  file  with  said  petition  a  certificate  of  his  arrival  in 
the  United  States  as  required  by  section  4  of  the  Naturalization  Act  of 
June  29,  1906,  c.  3592,  34  Stat.  596  (U.  S.  Comp.  St  Supp.  1911,  p. 
531),  which  reads,  in  part,  as  follows: 

"At  the  time  of  flUng  bis  petition  there  shall  be  filed  with  the  clerk  of  the 
court  a  certificate  from  the  Department  of  Commerce  and  Labor,  If  the  peti- 
tioner arrives  in  the  United  States  after  the  passage  of  this  act  stating  the 
date,  place,  and  manner  of  his  arrival  In  the  United  States." 

The  case^  came  on  for  hearing  March  4,  1914.  The  government's 
representative  objected  to  the  admission  of  the  applicant  on  the  ground 
that  he  had  not  cc«nplied  with  the  law  in  the  filing  of  his  petition.  The 
government's  representative  then  had  in  his  possession  a  certificate  of 
arrival  from  the  department  relating  to  this  applicant,  and  offered  to 
deliver  it  to  the  court  for  filing  with  the  petition,  if  the  court  should 
hold,  against  the  government's  contention,  that  such  certificate  could 
then  be  filed  with  the  petition  as  of  the  date  the  petition  was  actually 

*For  oUier  casM  ■••  laa*  topic  a  i  mvubu  In  Dm.  a  Am.  Dig*.  IMT  to  data,  A  Rap'r  Indaw 
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filed.  In  my  opinion  this  would  not  be  a  sufficient  compliance  with  the 
law.  The  law  is  plain  in  its  terms  that  the  certificate  shall  be  filed  "at 
the  time  of  filing  his  petition."  To  hold  otherwise,  and  allow  him  to 
file  his  petition  on  one  day  and  the  certificate  of  arrival  on  some  sub- 
sequent day,  would  be  one  step  in  the  direction  of  frittering  away  the 
provisions  of  a  very  wholesome  and  useful  law. 

In  U.  S.  V.  Spohrer  (C.  C.)  175  Fed.  440,  the  following  language  was 
used: 

"An  alien  friend  Is  offered,  under  certain  condltlona,  the  prfrlleKe  of  dtl- 
Eenshlp.  He  may  accept  the  offer  and  become  a  citizen  upon  compliance  with 
the  prescribed  conditions,  but  not  otherwise:  His  claim  Is  of  favor,  not  of 
right  He  can  only  become  a  citizen  upon  and  after  a  strict  compliance  with 
the  acts  of  Congress.  An  applicant  for  this  high  privilege  is  bound,  there- 
fore, to  conform  to  the  terms  upon  which  alone  the  right  he  seeks  can  be  con- 
ferred. It  is  his  province,  and  he  is  bound,  to  see  that  the  Jurisdictional  facts 
apon  which  the  grant  is  predicated  actually  exist,  and  if  they  do  not  he  takes 
nothing  by  his  paper  grant" 

This  language,  from  the  Spohrer  Case,  is  quoted  at  length,  with  ap- 
proval, by  the  Supreme  Court  of  the  United  States  in  the  case  of  Jo- 
hannessen  v.  United  States,  225  U.  S.  227,  32  Sup.  Ct.  613,  56  L.  Ed. 
1066.    See,  also,  the  case  of  In  re  Liberman  (D.  C.)  193  Fed.  301. 

The  fact  that  the  applicant's  declaration  was  about  to  expire  by  rea- 
son of  the  seven-year  limitation  at  the  time  he  filed  his  petition  is  in- 
sufficient to  move  the  court  to  disregard  the  conditions  with  respect  to 
the  certificate  of  arrival  which  Congress  has  taken  the  pains  to  stip- 
ulate. Aliens  are  on  notice  as  to  the  requirements  of  the  naturalization 
law,  and  if  they  neglect  to  take  the  necessary  steps  toward  citizenship, 
including  the  procuring  of  a  certificate  of  arrival,  until  the  last  minute, 
when  it  is  too  late,  they  must  bear  the  consequences. 

The  petition  must  therefore  be  denied. 


PEOPLE  ex  rel.  WEISS  ▼.  PHILIP  BERNSTEIN  SICK  &  BENEFIT 

SOCIETY. 

(Supreme  Court,  Appellate  Division,  First  Department    April  3, 1914.) 

1.  JoDOMBinc  (§  585») — Mesoex  awd  Bab — Maitebs  CoircLrrDED — Idestitt  ot 

Subject-  Mattel. 

Where  a  member  of  a  benefit  society  had  been  suspended  from  attend- 
ing meetings  but  not  otherwise  deprived  of  his  rights  as  member,  the 
refusal  of  mandamus  to  compel  his  reinstatement  from  such  suspension 
does  not  bar  an  application  to  compel  his  reinstatement  from  a  subse- 
quent complete  expulsion  from  the  society. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Cent  Dig.  §{  1062-1064. 
1067,  1073,  1084,  1065,  1092-1095,  1132;   Dec  Dig.  i  585.*] 

2.  Bbiteficiai.  Associations  (i  12*)  —  Ezfulsioic  of  Meubebs  —  Resobt  to 

CouBTs — Condition  Pbecedbnt. 

A  by-law  giving  a  member  of  a  benefit  society  the  right  to  appeal  to  a 
meeting  thereof  from  any  decision  of  the  society  does  not  apply  to  an  ex- 
pulsion for  nonpayment  of  dues  which  results  without  any  formal  action 

*For  other  cuss  see  same  topic  ft  i  nvmbbb  in  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indcze* 
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by  the  society,  ietnd  the  pursuit  of  svich  remedy  Is  not  a  condition  precedent 
to  mandamus  to  review  the  expulsion. 

[Ed.  Note. — For  other  cases,  see  Benefldal  Associations,  Cent.  Dig.  {  21 ; 
Dec.  Dig.  i  12.*] 

8.  JuboMZNT  (i  569*) — Meboeb  and  Bab — DiauiasAi,  Without  Pbejudick. 

Where  the  Trial  Term,  through  an  oversight,  tried  only  a  part  of  the 
Issues  of  fact  in  mandamus  proceedings,  and  the  Special  Term  for  that 
reason  directed  that  the  proceeding  be  dismissed  without  prejudice,  the 
dismissal  was  not  a  bar  to  a  subsequent  application  for  the  same  relief. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  1 1018;  Dec.  Dig. 
1665.*] 
4.  Mandamiis  (S  143*)— Laches. 

While  the  court.  In  exercising  Its  discretion  to  grant  mandamus  to  com- 
pel reinstatement  In  the  public  service,  will  not  ordinarily  grant  it  with- 
out four  months,  by  analogy  to  the  statutory  limitation  for  certiorari,  that 
rule  does  not  apply  to  an  application  to  compel  the  payment  of  money,  in 
which  case  the  right  may  be  granted  within  the  time  limited  for  the  com- 
mencement of  an  action  to  recover  the  money. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  gi  282-286;  Dec. 
Dig.  !  143.*] 

0.  llAifDAiruB  (I  160*) — Application — SVTTtciLVcr. 

An  application  for  mandamus  to  compel  reinstatement  after  expulsion 
from  a  benefit  society  for  nonpayment  of  dues,  whidi  alleged  timt  the 
dues  were  tendered  before  and  when  they  became  due  but  were  refused 
because  they  were  not  accompanied  by  an  additional  sum  for  picnic  tick- 
ets, which  were  not  authorized  by  the  constitution  or  the  by-laws  of  the 
association,  and  tliat  the  applicant  had  no  notice  of  a  meeting  at  which 
such  tickets  were  authorized  and  had  never  received  any  tickets,  presents 
a  prima  fade  case  of  illegal  expulsion,  even  though  the  allegations  are 
denied,  and  an  alternative  writ  should  Issue. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent  Dig.  |$  326-335 ;  Dec. 
Dig.  I  160.*] 

Appeal  from  Special  Term,  New  York  County. 

Application  by  the  People,  on  the  relation  of  Isidor  Weiss,  for  man- 
damus against  the  Philip  Bernstein  Sick  &  Benefit  Society.  From  an 
order  granting  an  alternative  writ,  the  defendant  appeals.    Affirmed. 

See,  also,  145  N.  Y.  Supp.  1141. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 

Joseph  P.  Segal,  of  New  York  City,  for  appellant. 
Benjamin  Berger,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  respondent  is  a  domestic  membership  cor- 
poration, consisting  of  more  than  seven  members,  having  been  incor- 
porated on  or  about  the  12th  day  of  November,  1893.  The  moving 
papers  show  that  the  relator  has  been  a  member  of  the  society  for 
more  than  nine  years ;  that  on  the  8th  day  of  July,  1912,  he  was  ex- 
pelled on  the  ground  that  he  had  failed  to  pay  his  dues ;  that,  pursuant 
to  the  constitution  and  by-laws  as  they  existed  at  the  times  in  ques- 
tion, each  member  was  required  to  pay  quarterly  dues  of  $3,  and  the 
last  day  for  the  payment  of  his  current  dues  was  June  24,  1912,  and 
the  time  when,  by  virtue  of  the  constitution  and  by-laws,  a  member 
might  be  expelled  for  nonpayment  of  those  dues  was  the  8th  of  July, 
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1912;  that  on  or  about  the  20th  day  of  May,  1912,  he  recdved  a  no- 
tice from  the  society  calling  for  the  payment  of  his  said  quarterly 
dues  of  $3  and  $2  for  "picnic  tickets" ;  and  that  on  or  about  that  day 
he  caused  to  be  tendered  to  the  financial  secretary  of  the  society,  who 
was  authorized  by  the  constitution  and  by-laws  to  receive  dues,  the 
amount  of  his  dues  in  cash,  and  again  at  the  meeting  of  the  society 
on  the  8th  day  of  July,  1912,  before  his  expulsion,  he  caused  the 
amount  of  his  dues,  together  with  12  cents  in  addition  for  the  cost  of 
notice  to  him  by  registered  mail,  to  be  tefndered  to  said  secretary,  and 
the  tender  was  refused  on  the  ground  that  the  amount  vras  insuffi- 
cient and  that  he  should  have  tendered  ff2  more  for  picnic  tickets; 
that  there  was  no  provision  of  the  constitution  or  by-laws  authorizing 
the  assessment  on  members  for  picnic  tickets ;  that  he  had  no  notice 
of  any  meeting  of  the  society  at  which  action  was  taken  purporting  to 
authorize  the  same,  nor  did  he  receive  any  picnic  tickets  for  which 
the  $2  was  charged ;  and  that  the  members  of  the  respondent  society 
are  entitled  to  financial  ajd  in  a  fixed  amount  in  case  of  illness ;  and 
that  it  pays  a  fixed  endowment  on  the  death  of  a  member. 

[  1  ]  It  appears  by  the  papers  read  in  opposition  to  the  motion  that 
pursuant  to  charges  of  misconduct  filed  against  the  relator  on  the  13th 
day  of  November,  1911,  he  was  suspended  from  attending  meetings 
of  the  organization  for  the  period  of  three  years,  but  not  otherwise 
deprived  of  the  benefits  of  his  membership  in  the  organization ;  and 
that  an  application  for  a  writ  of  mandamus  to  compel  his  reinstate- 
ment on  account  of  such  suspension  was  refused  on  the  6th  day  of 
May,  1912.  Manifestly  that  is  no  bar  to  this  proceeding,  which  is 
for  restoration  from  the  complete  expulsion  under  which  all  his  rights 
as  a  member  would  be  forfeited.  If  he  should  succeed  in  this  proceed- 
ing, his  reinstatement  would  be  subject  to  the  suspension  which  is  not 
$ought  to  be  reviewed. 

[2]  The  claim  is  also  made  that  he  had  a  complete  remedy  within 
the  society,  which  he  did  not  invoke.  This  is  based  upon  a  by-law, 
which  reads  as  follows : 

"That  when  a  member  Is  against  tlie  decision  of  the  society  and  desires  to 
appeal  he  mnst  so  annomice  at  the  same  meeting,  and  at  the  next  meeting  file 
a  written  appeal  which  the  president  shall  cause  to  be  read  before  the  meet- 
ing, and  If  the  majority  are  of  the  opinion  that  an  injustice  was  done  to  the 
member,  or  that  the  decision  is  contrary  to  the  constitution  the  matter  shall 
be  taken  up  de  novo." 

I  am  of  opinion  that  that  by-law  is  not  applicable  to  an  expulsion 
for  nonpayment  of  dues,  which  under  the  constitution  results  from  the 
nonpayment  of  such  dues  without  a  formal  vote  of  the  society. 

[3]  It  is  further  claimed  that  this  proceeding  is  barred  by  a  fo.rmer 
proceeding  for  a  writ  of  mandamus  for  the  same  relief.  The  relator 
applied  for  a  writ  of  mandamus  on  the  23d  day  of  August,  1912,  and 
an  alternative  writ  was  issued  thereon  October  8,  1912,  and  the  re- 
spondent filed  a  return  thereto.  The  matter  came  on  for  a  hearing  in 
Trial  Term  part  2,  on  the  3d  day  of  February,  1913 ;  and  through  an 
oversight  only  part  of  the  issues  of  fact  were  tried.  When  applica- 
tion was  made  to  the  Special  Term  on  the  findings  made  on  the  trial 
before  the  court  and  jury,  and  it  was  brought  to  the  attention  of  the 
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court  that  the  issues  of  fact  had  not  all  been  determined,  the  court, 
instead  of  ordering  the  proceeding  back  to  the  Trial  Term  as  it  might 
have  done,  and  as  we  think  would  have  been  the  better  practice,  di- 
rected that  the  proceeding  be  dismissed  "without  prejudice,"  and  a 
formal  order  to  that  effect  was  entered  on  the  12th  day  of  May,  1913. 
This  proceeding  was  not  instituted  until  the  14th  day  of  October,  1913. 
The  first  proceeding  was  not  decided  upon  the  merits,  and  is  no  bar  to 
the  relief  now  sought. 

[4]  It  is  finally  claimed  that  the  relator  is  guilty  of  laches  in  not 
having  promptly  renewed  his  application  after  the  termination  of  the 
former  proceeding.  In  applications  for  reinstatement  in  the  public 
service,  where  if  the  relief  be  granted  the  public  will  sustain  a  financial 
loss  incident  to  the  payment  of  salary  for  which  no  services  were  ren- 
dered, or  for  services  for  which  compensation  has  been  paid  to  an- 
other, the  courts,  having  discretion  to  grant  or  refuse  relief  by  man- 
damus, by  analogy  to  the  statutory  rule  of  limitation  with  respect  to 
instituting  a  certiorari  proceeding,  refuse  to  grant  relief  by  mandamus 
after  the  lapse  of  four  months,  unless  the  delay  has  been  satisfactorily 
explained.  People  ex  rel.  Gaslight  Co.  v.  Common  Council,  78  N.  Y. 
56;  People  ex  rel.  Miller  v.  Justices,  etc.,  78  Hun,  334,  29  N.  Y.  Supp. 
157;  People  ex  rel.  Collins  v.  Ahem,  120  App.  Div.  95,  104  N.  Y. 
Supp.  860;  People  ex  rel.  McDonald  v.  Lantry,  48  App.  Div.  131,  62 
N.  Y.  Supp.  630;  People  ex  rel.  Young  v.  Collis,  6  App.  Div.  467,  39 
N.  Y.  Supp.  698.  But,  where  the  application  for  a  mandamus  is  to 
compel  the  payment  of  salary  or  money,  this  rule  has  not  been  strict- 
ly applied,  but  the  writ  may  be  gfranted  if  in  the  discretion  of  the  court 
the  facts  justify  the  application  within  the  time  limited  for  the  com- 
mencement of  an  action  to  recover  the  money.  People  ex  rel.  Byrne 
V.  French,  12  Abb.  N.  C.  156;  People  ex  rel.  Sheridan  v.  French,  31 
Hun,  617;  People  ex  rel.  MiUard  v.  Chapm,  104  N.  Y.  96,  10  N.  E. 
141 ;  People  ex  rel.  Gaslight  Co.  v.  Common  Council,  supra. 

[5]  The  relator  presents  a  prima  facie  case  of  illegal  removal  for 
nonpayment  of  dues  duly  tendered.  It  appears  presumptively  that  he 
was  under  no  legal  obligation  to  pay  for  the  picnic  tickets,  and  that 
he  could  not  lawfully  be  assessed  therefor  or  expelled  for  the  non- 
payment thereof,  as  for  the  nonpayment  of  an  assessment.  These 
matters  having  been  put  in  issue  but  not  conclusively  met  by  the  an- 
swering affidavit,  a  proper  case  is  presented  for  an  alternative  writ. 

It  follows  therefore  that  the  order  should  be  affirmed,  with  $10 
costs  and  disbursements.   All  concur. 
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In  re  STANTON. 
(Snpreme  Conrt,  Appellate  Division,  First  Department    April  3,  1914.) 

AlTOBNKT    AND  CLOENT   (t  64*)  —  DlSBABKEHT    PBOCBKDINOS  —  INVESTIGATING 

Chabok  or  Cbhu:. 

Under  Judiciary  Law  (Laws  1909,  c.  35  [Consol.  Laws,  c.  30])  {  88, 
subd.  2,  as  amended  by  Laws  1913,  c.  720,  authorizing  the  Appellate  Di- 
vision of  the  Supreme  Conrt  to  disbar  an  attorney  who  is  guilty  of  crime, 
his  disbarment  is  not  dependent  on  his  conviction,  as  It  is  under  subdivi- 
sion 3,  providing  for  the  striking  from  the  roll  of  attorneys  of  the  name 
of  an  attorney  convicted  of  felony;  so  that  the  bar  association  having 
presented  to  the  Appellate  Division  a  charge  of  perjury  against  an  at- 
torney, who  has  not  been  indicted,  the  referee  to  whom  the  matter  is  re- 
ferred should  take  and  report  the  testimony  of  respondent  as  well  as  of 
petitioner,  with  his  opinion  thereon. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  i  73 ; 
Dec.  Dig.  {  54.*] 

In  the  matter  of  Willard  G.  Stanton,  an  attorney,  on  charges  prefer- 
red by  the  bar  association.  Report  of  referee  set  aside,  and  case  re- 
mitted to  him. 

See,  also,  156  App.  Div.  944,  141  N.  Y.  Supp.  1147. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE.  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Henry  S.  Hooker,  of  New  York  City,  for  petitioner. 

J.  Quintus  Cohen,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  association  of  the  bar  of  the  city  of  New  York 
presented  charges  that  the  respondent  had  committed  perjury  on  the 
trial  of  an  action  in  the  Municipal  Court  of  the  City  of  New  York, 
wherein  he  was  the  defendant,  in  the  defense  of  that  action.  The  re- 
spondent seems  to  have  interposed  an  answer  denying  the  charges. 
Whereupon  this  court  referred  the  matter  to  one  of  the  official  referees 
"to  take  testimony  in  regard  to  the  said  charges  and  to  report  the  same 
with  his  opinion  thereon  to  this  court."  The  matter  came  on  before  the 
official  referee  to  whom  it  had  been  referred,  and  the  petitioner  sub- 
mitted testimony  to  prove  the  charges.  Thereupon  the  official  referee, 
without  calling  on  the  respondent  to  submit  any  testimony  on  his  part, 
filed  his  report,  in  which  he  said : 

"It  is  conceded,  however,  that  the  perjury,  if  any,  was  not  committed  in  his 
character  as  attorney,  but  as  defendant  litigant  in  a  dvil  action.  Should 
he  be  tried  for  that  offense  in  this  proceeding,  in  no  sense  a  criminal  proceed- 
ing, •  •  •  he  would  not  only  lose  the  right  of  trial  by  jury,  but  might 
be  convicted  on  evidence  not  conclusive  beyond  a  reasonable  doubt  In  my 
judgment  the  respondent  should  not  be  burdened  with  this  Imputation  in  ad- 
vance of  his  trial  for  the  crime  of  which  he  Is  accused.  Let  him  be  tried  for 
that  felony,  and  convictlou  would  ipso  jure  operate  his  disbarment    *    •    •  " 

The  learned  official  referee  has  misunderstood  the  duty  that  devolved 
upon  him.  The  matter  was  referred  to  him  to  take  the  testimony.  He 
has  taken  the  testimony  of  the  petitioner,  and  he  does  not  report  that 
on  the  testimony  presented  the  charges  have  not  been  sustained.  It 
does  not  appear  from  the  record  that  criminal  proceedings  have  been 

*For  other  casM  see  same  topic  &  I  number  in  Dec.  A  Am.  Digs.  1907  io  dato,  ft  Rep'r  Indexes 
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instituted,  nor  that  the  respondent  has  been  indicted,  nor  did  the  re- 
spondent ask  to  have  the  proceedings  suspended  while  criminal  charges" 
were  investigated.  By  subdivision  2,  §  88,  Judiciary  Law  (chapter  35, 
Laws  of  19(&  [Consol.  Laws,  c.  30],  as  amended  by  chapter  720,  Laws 
1913): 

"The  Appellate  Division  of  the  Supreme  Court  in  each  department  Is  an- 
thorlzed  to  censure,  suspend  from  practice  or  remove  from  oflJce  any  attor- 
ney and  counselor  at  law  admitted  to  practice  as  such  who  is  guilty  of  pro- 
fessional misconduct,  malpractice,  fraud,  deceit,  crime  or  misdemeanor,  or 
any  conduct  prejudicial  to  the  administration  of  Justice." 

And  by  subdivision  3  of  section  88 : 

"Whenever  any  attorney  and  counselor  at  law  shall  be  convicted  of  a  felony, 
there  may  be  presented  to  the  Appellate  Division  of  the  Supreme  Court  a 
certified  or  exemplified  copy  of  the  Judgment  of  such  conviction,  and  there- 
upon the  name  of  the  person  so  convicted  dull,  by  order  of  the  court,  be 
stricken  from  the  roll  of  attorneys." 

Under  subdivision  2  of  section  88,  the  disbarment  of  an  attorney  who 
has  committed  a  crime  would  not  be  dependent  upon  his  conviction  for 
that  offense  as  it  is  under  subdivision  3,  and  when  an  attorney  is 
charged  with  the  commission  di  a  crime  it  is  the  duty  of  the  Appellate 
Division  to  investigate  and,  if  the  charge  is  proved,  disbar  him.  The 
fact  that  he  has  not  been  indicted  or  convicted  is  not  a  defense  in  pro- 
ceedings of  this  character,  as  then,  no  matter  what  crime  an  attorney 
had  committed,  if  he  was  not  prosecuted  criminally,  he  could  still  re- 
main a  member  of  the  bar.  This  court  has  no  control  over  criminal 
prosecutions,  but  it  is  charged  with  the  duty  of  preventing  criminals 
from  continuing  members  of  the  bar.  While  this  court,  when  an  at- 
torney has  been  indicted,  may  suspend  the  proceedings  until  after  the 
trial  on  the  indictment,  yet,  when  an  attorney  has  not  been  indicted, 
the  fact  that  he  could  be  if  the  charge  is  true,  is  no  reason  why  the 
court  should  not  investigate  the  charge. 

This  court  has  referred  the  matter  to  the  official  referee  to  take  tes- 
timony in  regard  to  the  charges  against  the  respondent.  He  has  taken 
the  testimony  of  the  petitioner,  but  apparently  of  his  own  motion  has 
reported  that  the  charji^es  should  be  dismissed  without  giving  the  re- 
spondent an  opportimity  to  present  his  testimony.  He  should  have 
that  opportunity. 

The  report  is  therefore  set  aside,  and  the  case  sent  back  to  the  offi- 
cial referee  to  take  whatever  testimony  the  respondent  may  offer,  and 
then  report  back  all  the  testimony  with  his  opinion  thereon  to  the  court. 


DORNHOEFEB  v.  FARLEY,  State  Excise  Com'r,  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  27,  1914.) 

1.  Intoxicating  Liquobs  (J  242*)— Fobfeitube  of  License — Conviction. 

The  state  may  prescribe  as  a  condition  of  the  right  to  sell  liquor  that 
such  right  shall  be  forfeited  by  a  conviction  for  the  violation  of  the  liquor 
tax  law,  even  though  sentence  Is  suspended,  and  thereby  the  right  of  ap- 

•For  oUier  cum  see  same  topic  A  i  humbbb  in  Dee.  &  Am.  Diss.  1907  to  date,  ft  Rap'r  ladexes 
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peal  be  denied,  alnce  a  person  may  8^1  Uqnor  only  under  sach  conditions 
as  the  state  may  Impose. 

[Ed.  Note.— For  other  cases,  aee  Intoxicating  liqnors.  Cent  Dig.  H  356- 
861;  Dec.  Dig.  |  242.*] 

2.  CoNSTimxiONAi.  Law  (f |  280,  271*) — ^Due  Pbockbs  of  Law — EqxjAi.  Paotsc- 
TioN  OF  Law — Intoxicatinq   Liquobs — Statutbb — ^Diffebkrt  Bcoiji.a- 

TlOnS  FOB  DiFFBBENT  LOCAUTISS "CONVICTION." 

liquor  Tax  Law  (ConsoL  Laws,  c.  34)  t  2,  defines  "convtction"  to  mean 
guilt  resulting  from  a  plea  of  guilty,  the  decision  of  a  court  or  magis- 
trate, or  the  verdict  of  a  Jury,  regardless  of  the  pronouncing  of  judgment 
or  the  suspension  thereof,  and  no  right  of  appeal  from  such  conviction 
exists  In  greater  New  York  If  the  sentence  Is  suspended,  but  the  liquor  li- 
cense may  nevertheless  be  forfeited  for  such  conviction.  Code  Cr.  Proc. 
I  750,  as  amended  by  Laws  1907,  c.  685,  gives  to  liquor  dealers  outside  of 
greater  New  York  the  right  to  appeal  from  a  conviction  where  sentence 
is  suspended.  Held,  that  a  liquor  dealer  In  greater  New  York  Is  not 
thereby  deprived  of  his  property  without  due  process  of  law,  or  unjustly 
discriminated  against,  since  It  is  permissible  that  liquor  dealers  may  be 
subject  to  diverse  regulations  In  different  localities,  and  since  the  right 
of  appeal  Is  not  a  constitutional  guaranty,  but  may  be  granted  to  one  class 
of  litigants  and  denied  to  another. 

[Ed.  Note. — ^For  other  cases,  see  Constitutional  Law,  Coit  Dig.  ff  711- 
713,  760;   Dec.  Dig.  |i  260,  271.» 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1584-1591.1 

8.  IKTOHOATING  LlQnOBS  (8  19*) — OoNSnTUnONAUTT  OF  STATTTXTC — DiFFEBENT 
BEOUXATIONB  fob  DiFFEBENT  LOCAI/ITIES. 

No  rights  of  the  liquor  dealer  preserved  by  the  federal  Conatitntlmi 
were  thereby  impaired. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  i  25 ; 
Dec.  Dig.  1 1».*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  George  Dornhoefer  against  William  W.  Farley,  as  State 
Commissioner  of  Excise,  and  anotner.  From  an  order  denying  an  in- 
junction pending  trial,  the  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Marcus  E.  JofFe,  of  New  York  City,  for  appellant. 
Charles  R.  O'Connor,  of  Hobart  (Paul  Kahan,  of  Brooklyn,  on  the 
brief),  for  respondents. 

THOMAS,  J.  The  appeal  is  from  an  order  denying  a  motion  to  en- 
join, pending  trial,  the  commissioner  of  excise  and  his-  si>ecial  deputy 
from  enforcmg  the  civil  penalties  entailed  by  the  defendant's  convic- 
tion in  Special  Sessions  for  selling  beer  on  Sunday  to  policemen. 

The  appellant's  argument  is  this :  The  defendant  was  found  guilty ; 
sentence  was  without  his  consent  suspended ;  section  2  of  the  Liquor 
Tax  Law  (Consol.  Laws,  c  34)  defines  conviction  to  mean  guilt  re- 
sulting from  plea  of  guilty,  the  decision  of  a  court  or  magistrate,  or 
the  verdict  of  a  jury,  "irrespective  of  the  pronouncing  of  judgment  or 
the  suspension  thereof" ;  the  person  so  convicted  cannot  appeal  to  the 
Supreme  Court  (People  v.  Flaherty,  126  App.  Div.  65,  110  N.  Y.  Supp. 

*For  other  caMi  sm  mdm  toplo  4k  { innuBB  In  Dee.  A  Am.  Digs.  1907  to  date,  tc  Rep'r  Indexes 
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699) ;  persons  similarly  situated  outside  greater  New  York  under  sec- 
tion 750  of  the  Code  of  Criminal  Procedure,  amended  by  chapter  685 
of  the  Laws  of  1907,  can  appeal,  or  within  greater  New  York  persons 
convicted  and  sentenced  can  appeal.  Therefore,  if  the  liquor  certificate 
be  seized  pursuant  to  the  present  conviction,  the  defendant  will  be  de- 
prived of  his  property  without  due  process  of  law  and  denied  equal 
protection  of  the  law.    Such  is  appellant's  contention. 

{1  ]  Consideration  of  simple  principles  disposes  of  the  appeal.  The 
endant  may  sell  liquor  only  under  such  conditions  as  the  state  may 
impose  on  his  occupation.  Metropolitan  Board  of  Excise  v.  Barrie,  34 
N.  Y.  657;  People  v.  Meyers,  95  N.  Y.  223,  225.  The  condition  im- 
posed is  that,  if  he  be  found  guilty  of  violating  the  Liquor  Tax  Law 
in  certain  particulars,  he  shall,  even  if  sentence  be  suspended,  whereby 
appeal  is  denied,  forfeit  his  right  to  sell  liquor.  This  law  within  great- 
er New  York  prevails  with  uniformity.  So  the  appellant's  right  to  sell 
liquor  was  among  other  things,  conditioned  upon  forfeiture  following 
conviction  without  appeal. 

[2]  The  question,  then,  is  whether  the  condition  was  beyond  the 
power  of  the  state.  The  license  to  sell  liquor  is  subject  to  burdens  cast 
upon  it  by  the  statute.  Matter  of  Livingston,  24  App.  Div.  51,  48  N. 
Y.  Supp.  989.  It  has  become  a  recognized  status  of  the  law  that  the 
several  divisions  of  the  state  may  be  governed  by  widely  diverse  stat- 
utes relating  to  traffic  in  liquor.  Such  statutes  have  conunonly  placed 
limitations  upon  the  city  of  New  York  that  do  not  exist  elsewhere. 
Metropolitan  Board  of  Excise  v.  Barrie,  supra.  Indeed,  in  localities 
the  right  to  sell  liquor  often  is  denied,  if  the  voters  of  the  community 
so  direct,  and  the  exercise  of  even  the  delegated  power  is  valid.  Vil- 
lage of  Glpversville  v.  Howell,  70  N.  Y.  287,  291.  So  a  political  divi- 
sion is,  or  may  be  made,  a  unit  for  the  adaptation  of  special  provisions 
and  conditions.  It  seems  a  somewhat  mild  exercise  of  the  police  power 
to  provide  that  in  the  city  of  New  York  the  convicted  holder  of  the 
license  may  escape  punishment  by  suspension  of  sentence,  but  that  in 
such  case  he  may  not  appeal,  although  the  right  to  appeal  be  extended 
to  those  in  other  municipalities.  The  right  to  appeal  is  not  a  constitu- 
tional guaranty  (People  v.  Rutherford,  47  App.  Div.  209,  62  N.  Y. 
Supp.  224),  and  the  denial  of  it  to  a  class  of  litigants  and  the  g^ranting 
of  it  to  other  classes  is  a  legislative  prerogative. 

It  does  not  appear  that  the  appellant  at  the  time  his  sentence  was 
suspended  expressed  disapproval  of  his  escape  from  penalty.  Had  he 
been  sentenced,  he  could  have  appealed;  but  the  forfeiture  would 
have  resulted.  Liquor  Tax  Law,  §  36,  subd.  2.  It  is  unnecessary  to 
consider  the  possibility  of  his  staying,  pending  appeal,  the  enforcement 
of  the  forfeiture  and  a  reversal  of  the  juc^^ent.  That  is  entirely 
problematical.  But  the  exact  question  is :  Must  an  appeal  lie  in  the 
city  of  New  York,  if  it  is  given  in  other  parts  of  the  state,  or  otherwise 
tiie  suspension  fail  to  have  the  force  of  a  conviction  whereon  the  for- 
feiture of  the  license  can  be  based?  The  history  of  the  regulation  of 
the  liquor  traffic  compels  a  negative  answer. 

[8]  It  is  hardly  necessary  to  add  that  there  is  no  impairment  of  any 
rignt  preserved  by  the  federal  Constitution.  Beer  Co.  v.  Massachusetts, 
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97  U.  S.  25, 33, 24  L.  Ed.  989 ;  Kidd  v.  Pearson,  128  U.  S.  1, 9  Sup.  Ct. 
6, 32  L.  Ed.  346. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements.    All 
concur. 


BOUKEai   CONTKACTING   CO.   v.    NEA.LE  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  S,  1014.) 

JuooiiENT  (J  153*)  —  Vacation  —  Wawt  of  Jubisdiction  —  Ibbeoulakitt  — 
Statutes. 

Code  Civ.  Proc.  |  1282,  provides  that  a  motion  to  set  aside  a  Judgment 
for  irregularity  shall  not  be  beard  more  tban  one  year  after  the  filing 
of  the  Judgment  roll.  Section  420  provides  that  Judgment  may  be  taken 
without  application  to  the  court  where  the  complaint  sets  forth  one  or 
more  causes  of  action,  each  consisting  of  the  breach  of  an  express  con- 
tract to  pay  money  or  an  express  or  implied  contract  to  pay  money  re- 
ceived or  disbursed,  and  demands  Judgment  for  a  sum  of  money  only, 
and  sections  1212  and  1213  provide  for  the  clerk's  entry  of  Judgment  in 
such  actions  for  default  in  appearance  or  pleading,  and  that  in  other 
cases  plaintlfT  must  apply  to  tiie  court.  Fending  an  action  upon  a  com- 
plaint embracing  a  cause  of  action  on  contract  for  money  and  one  in  tort 
arising  out  of  the  same  transaction  for  damages  and  after  appearance  by 
defendants,  plalntUT  without  defendants'  knowledge  or  application  to 
the  court  entered  Judgment  for  the  amount  claimed.  Held  that,  as  one 
cause  of  action  was  within  the  statute  and  one  withont  It,  Judgment  en- 
tered by  the  clerk  was  a  nullity  and  would  be  vacated  after  the  expira- 
tion of  a  year ;  the  distinction  being  that  error  in  a  proceeding  prescribed 
by  the  practice  of  the  court  is  an  irregularity,  but  that  where  the  pro- 
ceeding itself  is  unwarranted  it  is  a  nullity. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  (J  300-304 ;  Dec. 
Dig.  I  153.»] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  the  Bouker  Contracting  Company  against  Herbert  H. 
Neale  and  another,  etc.  There  was  an  order  denying  the  defendants' 
motion  to  vacate  judgment  and  they  appeal.  Reversed,  and  motion 
granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
STAPLETON,  JJ. 

William  G.  Cooke,  of  New  York  City,  for  appellants. 
William  H.  Wurts,  of  New  York  City,  for  respondent. 

STAPLETON,  J.  The  order  as  amended  denied  the  defendants' 
motion  to  vacate  a  judgment. 

On  the  28th  day  of  May,  1909,  the  Bouker  Contracting  Company, 
the  respondent  herein,  began  an  action  against  defendants-appellants  by 
the  service  of  a  summons  and  verified  complaint  upon  the  defendant 
Hailey.  The  complaint  embraced  two  causes  of  action — one  in  con- 
tract for  $330,  and  one  in  tort,  arising  out  of  the  same  transaction, 
for  $100.  The  contract  was  in  connection  with  the  hiring  of  a  scow; 
the  cause  of  action  in  tort  alleged  careless,  negligent,  and  improper 
use  of  the  scow.  The  prayer  was  for  judgment  in  the  sum  of  $430, 
with  interest  and  costs.    Notice  of  appearance  and  demand  was  served 
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on  plaintiff's  attorney  on  Jnne  3  or  4,  1909.  On  June  19,  1909,  the 
plaintiff,  by  its  attorney,  without  the  knowledge  of  the  defendants, 
and  without  application  to  the  court,  entered  judgment  for  $466.95, 
damages  and  costs. 

Defendants  claim  that  they  had  no  knowledge  of  the  entry  of  this 
judgment  until  December  3,  1913.  On  December  4,  1913,  they  ob- 
tained an  order  to  show  cause  why  the  judgment  so  entered  should 
not  be  vacated.  The  motion  to  vacate  was  denied.  The  ground  of  the 
decision  was  that  a  year  having  expired  since  the  filing  of  the  judg- 
ment roll,  and  an  irregularity  simply  being  involved,  the  statute  pre- 
sented an  insuperable  barrier  to  the  application.  Section  1282,  Code 
Civil  Procedure. 

The  question  arises  whether  the  entry  was  such  an  irregularity  as 
is  contemplated  in  section  1282  of  the  Code,  and  therefore  incurable 
after  the  expiration  of  a  year  from  the  filing  of  the  judgment  roll,  or 
whether  there  was  such  lack  of  power  on  the  part  of  the  clerk  as  ren- 
dered the  judgment  absolutely  void  and  unavailable  for  any  purpose. 

The  distinction  is  given  in  4  Wait's  Practice  (1st  Ed.)  430: 

"Wbere  tbe  proceeding  adopted  is  that  prescribed  by  the  practice  of  the 
conrt,  and  tbe  error  is  merely  in  the  manner  of  conducting  it,  such  an  error  is 
an  irregnlarlty  and  may  be  waived  by  the  laches  or  subsequent  acts  of  the 
opposite  party;  but  where  the  proceeding  itself  is  altogether  unwarranted, 
totally  dissimilar  to  that  which  the  law  authorizes,  then  the  proceeding  is  a 
nnlli^  and  cannot  be  made  regular  by  any  act  of  either  party." 

The  term  "irregularity"  is  sometimes  used  in  contradistinction  to 
jurisdictional  defects,  which  courts  have  no  authority  to  authorize  or 
approve. 

Appellants  place  reliance  on  Matter  of  Cartier  v.  Spooner,  118  App. 
Div.  342,  103  N.  Y.  Supp.  505.  In  that  case  a  referee  had  power  to 
hear  and  report.  He  heard  and  determined  and  judgment  was  entered 
without  confirmation  and  leave  to  enter.  In  determining  the  appeal 
the  court  said : 

"It  is  insisted,  however,  that  the  appellant  is  too  late  in  making  her  motion 
to  set  aside  the  judgment,  in  that  she  did  not  move  within  one  year  from  Its 
entry  as  prescribed  by  section  1282  of  the  Code.  That  section  relates  to  the 
setting  aside  of  Judgments  for  irregularity,  and  provides  that  such  motions 
shall  not  be  made  after  the  expiration  of  one  year  from  the  filing  of  the  Judg- 
ment rolL  The  entry  of  Judgment  herein  was  not  an  irregularity.  It  wa» 
a  nullity  t>ecause  there  was  no  authority  for  its  entry." 

The  respondent  relies  on  the  authority  of  C.  E.  Bank  v.  Blye,  119 
N.  Y.  414,  23  N.  E.  805.  That  was  a  case  where,  in  an  action  for  re- 
plevin, the  jury  awarded  damages  for  the  value  and  damages  for  de- 
tention in  one  sum,  and  the  clerk,  in  entering  judgment,  divided  that 
sum  into  two  separate  amounts.  The  court  held  tliat  this  was  an  ir- 
regularity merely,  and  that  section  1282  applied. 

I  think  the  case  at  bar  comes  within  the  authority  of  Matter  of 
Cartier  v.  Spooner,  supra.  Section  420  names  the  only  cases  where 
judgment  may  be  entered  without  appHcation  to  the  court.    It  reads: 

"Judgment  may  be  taken  without  application  to  the  court,  where  the  com- 
plaint sets  forth  one  or  more  causes  of  action,  each  consisting  of  tbe  breach 
of  an  express  contract  to  pay,  absolutely  or  upon  a  contingency,  a  sum  or  sums 
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of  money,  fixed  by  the  tenns  of  the  contract,  or  capable  of  being  ascertained 
therefrom,  by  computation  only;  or  an  express  or  Implied  contract  to  pay 
money  received  or  disbursed,  or  the  value  of  property  delivered,  or  of  services 
rendered  by,  to,  or  for  the  use  of,  the  defendant  or  a  third  person ;  and  there- 
upon demands  Judgment  for  a  sum  of  money  only.  This  section  includes  a 
case,  where  the  breach  of  the  contract,  set  forth  in  the  complaint.  Is  only  par- 
tial; or  where  the  complaint  shows  that  the  amount  of  the  plalntllTs  de- 
mand has  been  reduced  by  payment,  counterclaim,  or  other  credit" 

It  will  be  noticed  that,  where  more  than  one  cause  of  action  is  set 
forth,  each  must  be  one  of  the  causes  of  action  enumerated  in  the  sec- 
tion. This  complaint  set  forth  one  cause  within  the  specified  class  and 
one  without  it.  The  clerk  was  without  power  to  act.  Sections  1212 
and  1213,  Code  Civil  Procedure.  His  act  was  not  an  irregularity ;  it 
was  a  nullity.  It  was  not  a  mere  deviation  from  a  method  authorita- 
tively prescribed;  it  was  nude  of  authority.  The  judgment  of  the 
court  was  not  pronounced  by  an  officer  authorized  to  pronounce  it  It 
was  baseless  and  void  and  should  have  been  vacated. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted,  with  costs.    All  concur. 


FRIEDMAN  ▼.  BOBCHARDT  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    April  S,  1914.) 

1.  Taxation  (|  691*)  —  Fobxclosino  Tax  Lixn  —  Expenses  fob  Sxabchino 

Title. 

Expenditures  made  in  searching  and  examining  title  cannot  be  taxed 
as  costs  In  an  action  to  foreclose  a  tax  lien.  If  such  searches  were  not 
offldal,  or  not  made  by  an  abstract  or  title  insurance  company;  Code 
Civ.  Proc.  f  8256,  only  providing  for  taxing,  as  costs,  disbursements  In 
making  official  searches  and  searches  by  abstract  companies,  etc 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  I  1368;  Dec.  Dig. 
{  691.*] 

2.  Costs  (S  3*) — STATtrroKT  Costs. 

While  statutory  costs  are  a  matter  of  tlgfht,  authority  for  a  claimed 
item  of  costs  must  be  found  In  the  statute. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  {{  1,  4,  5 ;  Dec.  Dig. 
«  3.»] 

8.  Taxation  (|  691*) — ^FoaECLosusE  of  Tax  Lien — Allowance  fob  Settle- 
ment. 

Under  the  substantially  direct  provisions  of  Code  Civ.  Proc.  {  3252, 
made  applicable  to  actions  to  foreclose  a  tax  lien  by  Greater  New  York 
Charter  (Laws  1901,  c.  466)  S  1035,  as  amended  by  Laws  1908,  c  490,  a 
plaintiff  In  an  action  to  foreclose  a  tax  lien,  which  was  settled  before 
judgment.  Is  only  entitled  to  one-half  of  the  percentages  allowed  by  sec- 
tion 3252  upon  the  amount  found  due. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  I  1368:  Dea  Di«. 
i  691.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  to  foreclose  a  tax  lien  by  Louis  Friedman  against  Samuel 
Borchardt  and  others.  From  so  much  of  an  order  of  discontinuance 
as  appoints  a  referee  to  ascertain  the  amount  to  which  plaintiff  is  en- 

•For  other  cases  see  ume  topic  A  9  HUMBZB  In  Deo.  A  Am.  Digs.  1907  to  d«te,  A  Rep'r  Iiidex«> 
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titled  for  expenses  of  searching  and  examining  title,  defendants  appeal. 
Affirmed  as  modified. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Henry  S.  Mansfield  and  Merritt  E.  Haviland,  both  of  New  York 
City,  for  appellants. 

Henry  Franklin,  of  New  York  City,  for  respondent 

CLARKE,  J.  This  action  was  brought  to  foreclose  a  tax  lien  on 
real  property  sold  by  the  city  of  New  York  pursuant  to  the  provisions 
of  chapter  17  of  the  Greater  New  York  Charter  (chapter  466  of  the 
Laws  of  1901,  as  amended  by  chapter  490,  Laws  of  1908),  providing 
for  the  taxation  and  sale  of  land  in  the  city  of  New  York  for  unpaid 
taxes. 

The  plaintiff  purchased  the  tax  lien  sought  to  be  foreclosed  from 
the  city  at  public  auction;  the  aggregate  amount  of  said  tax  lien  so 
transferred  being  $407.22.  Section  1035  of  the  Greater  New  York 
Charter  as  amended,  supra,  providing  for  the  foreclosure  of  a  tax  lien, 
provides,  inter  alia,  as  follows : 

"Except  as  otherwise  provided  In  this  title  an  action  to  foreclose  a  tax  Hen 
shall  be  regulated  by  the  provisions  of  the  Code  of  Civil  Procedure  and  by  all 
other  provisions  of  law,  and  rules  of  practice  applicable  to  actions  to  fore- 
close mortgages  on  real  property." 

The  defendants,  before  service  of  summons  had  been  effected  upon 
all  of  the  defendants,  offered  to  pay  the  proper  amount  due  upon  said 
lien  and  the  proper  amount  of  costs  and  disbursements  to  obtain  a 
discontinuance  of  the  action  and  a  canceling  of  said  lien.  The  plain- 
tiff's attorney  claimed  as  follows : 

Principal  $407  22 

Costs 

For  before  trial 25  00 

For  service  of  summons. 3  00 

For  filing  Us  pendens 50 

Vor  allowance  on  settlement 30  36 

For  search,  nnofflclal  and  not  made  by  a  title  company 75  00 

For  examination  of  title 125  00 

$866  08 

The  defendants  objected  to  the  $200  for  search  and  examination  of 
title  and  to  the  allowance  on  settlement  of  $30.36,  claiming  that  under 
the  act  in  a  settlement  of  foreclosure,  the  amount  involved  being  only 
$407.22,  plaintiff  is  only  entitled  to  $15.18. 

The  plaintiff's  attorneys  having  refused  to  accede  to  the  defendant's 
views,  the  defendants  made  a  motion  for  an  order  of  discontinuance 
upon  payment  of  the  amount  of  the  lien  and  taxable  costs. 

Thereupon  the  court  made  an  order  that  the  case  be  discontinued 
upon  the  payment  of  the  principal  of  said  tax  lien  and  the  statutory 
costs  and  allowances  to  be  taxed,  and  appointed  a  referee  to  ascertain 
the  amount  to  which  the  plaintiff  is  entitled  for  the  expense  of  search- 
ing and  examining  the  title  to  the  property  sought  to  be  foreclosed. 
From  the  latter  part  of  the  order  the  defendants  appeal. 
146N.T.S.— 67 
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[1,  2]  In  our  opinion  the  disbursements  claimed  for  the  search  and 
for  the  examination  of  title  cannot  be  taxed.  Section  3256  of  the  Code 
of  Civil  Procedure  provides  what  disbursements  are  to'  be  included  as 
necessary  disbursements  in  a  bill  of  costs.  Official  searches  are  there 
provided  for,  and  those  made  by  title  insurance,  abstract,  or  search- 
ing companies,  organized  and  doing  business  under  the  laws  of  this 
state.  There  is  no  claim  that  the  search  here  in  question  was  official 
or  made  by  such  company.  Statutory  costs  are  a  matter  of  right,  but 
authority  for  an  item  claimed'  must  be  found  in  the  statute.  As  cer- 
tain kind  of  searches  are  specifically  provided,  no  others  are  to  be  in- 
cluded ;  expressio  unius,  exclusio  alterius. 

[3]  In  reference  to  the  claim  of  $30.36  for  "allowance  on  settle- 
ment," section  3252  of  the  Code  of  Civil  Procedure  provides : 

"Where  tbe  action  is  brought  to  foreclose  a  mortgage  upon  real  property, 
*  *  *  the  plaintiff,  If  a  final  Judgment  Is  rendered  In  bis  Cavor,  and  he  re- 
covers costs,  Is  entitled  to  recover,  In  addition  to  the  costs  prescribed  In  the 
last  section,'  the  following  percentages,  to  be  estimated  npon  the  amount  found 
to  be  due:  •  •  •  Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per 
centum.  Upon  an  additional  sum,  not  exceeding  four  hundred  dollars,  five 
per  centum.  Upon  an  additional  sum,  not  exceeding  one  thousand  dollars,  two 
per  centum.  Where  such  an  action  is  settled  before  Judgment,  the  plaintiff 
is  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon  the  settle- 
ment, at  one-half  of  those  rates." 

This  action  having  been  settled  before  judgment,  plaintiff  is  only 
entitled  to  one-half  of  the  amount  claimed,  to  wit,  $15.18. 

The  order  appealed  from  should  be  modified  by  providing  that  the 
action  be  discontinued  upon  the  payment  of  the  principal  of  said  tax 
lien  and  the  statutory  costs  and  allowances  amounting  to  $43.68,  and 
as  so  modified  affirmed,  with  $10  costs  and  disbursements  to  the  ap- 
pellants.   All  concur. 


In  re  HOFFMAN'S  ESTATE. 

(Supreme  Court,  Appellate  Dlrlaion,  First  Department    April  8,  1914.) 

Taxation   (J  861*) — ^Tbansfkk  Ttx-^-TBA^SFSBB  Taxable. 

Testator,  who  died  before  the  enactment  of  the  transfer  tax  law,  left 
his  property  to  his  wife  for  life,  with  power  of  appointment  among  bis 
children  and  descendants,  and.  In  the  event  that  she  failed  to  exercise 
the  power,  the  property  was  to  go  to  his  children  absolutely.  Two  daugh- 
ters survived  the  testator,  but  one  of  them  died  without  Issue  prior  to  the 
death  of  her  mother,  who  had  exercised  the  power  of  appointment  by 
dividing  the  property  between  the  daughters,  with  a  proviso  that.  If  ei- 
ther should  predecease  her  mother  without  issue,  the  surviving  daughter 
should  take  all  the  remainder.  The  mother  died  after  the  enactment  of 
Tax  Law  (Consol.  Laws,  c.  60)  §  220,  snbsec.  6,  which  Imposed  a  tax  upon 
property  taken  by  appointment.  The  daughter  declined  to  accept  any- 
thing under  the  appointment  and  elected  to  take  under  her  father's  will. 
Held,  that  the  property  so  taken  ,by  l>er  was  not  subject  to  the  i>ayment 
,    of  the  transfer  tax. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  §  1676 ;  Dec.  Dig. 
i  861.»] 

•For  other  case*  SM  luna  topic  ft  {  hvmb^b  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezet 
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Appeal  from  Order  of  Surrogate,  New  York  County. 

Appeal  by  Mary  G.  Hoffman,  individually  and  as  executrix  of  the 
last  will  and  testament  of  Mary  Grade  Hoffman,  deceased.  From  an 
order  by  a  surrogate"  of  the  county  of  New  York  denying  her  appeal 
from  an  order  assessing  a  transfer  tax.    Order  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  HOTCHKISS,  JJ. 

T.  Ludlow  Chrystie,  of  New  York  City  (Walter  Trimble,  of  New 
York  City,  on  the  brief),  for  appellant. 

George  Thorns,  of  New  York  City  (Theodore  Du  Moulin,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  The  question  presented  by  the  appeal  is  whether 
the  residuary  estate  of  William  B.  Hoffman,  deceased,  who  died  in 
the  year  1880,  before  the  enactment  of  the  collateral  inheritance  or 
transfer  tax  law,  left  by  his  will  to  his  wife  for  life  with  a  power  of 
appointment  in  her  to  dispose  of  the  remainder  by  last  will  and  testa- 
ment, is  subject  to  a  transfer  tax  owing  to  the  fact  that  she  exercised 
the  power  of  appointment  and  attempted  to  dispose  of  such  remainder 
by  her  last  will  and  testament  made  on  the  3d  day  of  May,  1901, 
which  took  effect  on  her  death  on  the  8th  day  of  July,  1911,  notwith- 
standing the  fact  that  the  appointee  has  formally  elected  not  to  take 
pursuant  to  the  exercise  of  said  power  of  appointment,  but  to  take 
pursuant  to  the  provisions  of  the  will  of  the  testator. 

The  testator  left  a  widow  and  two  daughters.  He  gave  his  resid- 
uary estate  to  his  widow  for  life,  and  expressly  authorized  and  em- 
powered her  "t^  last  will  and  testament  to  give,  dispose  of,  and  divide 
the  said  estate  and  property  to  and  amon^  'his'  children  and  descend- 
ants, in  such  proportions  and  shares  as  in  her  judgment  may  seem 
best,  regard  being  had  to  the  independent  property  they  may  have  re- 
spectively received."  He  then  provided  that  on  the  death  of  his  wid- 
ow, in  the  event  that  she  should  not  exercise  this  power  of  disposi- 
tion, the  residue  and  remainder  should  go  to  his  "children  absolutely" ; 
and  he  further  provided  that,  in  the  event  "of  the  death  of  all  'his' 
children  and  descendants  in  the  lifetime  of"  his  wife,  all  his  prop- 
erty should  go  to  his  "wife,  her  heirs  and  assigns  forever."  One  of 
the  daughters  of  the  testator,  who  survived  him,  died  in  1907,  unmar- 
ried and  without  issue.  The  testator's  widow,  by  her  will,  first  gave 
and  bequeathed  and  appointed  to  the  appellant  the  sum  of  $125,000  out 
of  the  remainder  of  the  estate  of  the  testator ;  and  she  then  gave,  de- 
vised, and  bequeathed  and  appointed  the  rest,  residue,  and  remainder 
of  her  own  estate  and  of  the  estate  of  the  testator  to  her  two  daugh- 
ters, share  and  share  alike,  and  to  their  descendants  in  the  event  of 
their  death,  or  of  the  death  of  either  of  them  leaving  descendants,  and, 
in  the  event  that  either  daughter  should  predecease  her  mother  with- 
out issue  living  at  the  time  of  the  death  of  the  mother,  then  the  sur- 
viving daughter  was  to  take  all  of  the  remainder. 

It  seems  to  be  well  settled  that  a  devisee  or  legatee  may  refuse  to 
take  under  a  power  of  appointment.  Matter  of  Lansing,  182  N.  Y. 
238,  74  N.  E.  882;  Matter  of  Haggerty,  128  App.  Div.  479,  112  N.  Y. 
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Supp.  1017,  affirmed  194  N.  Y.  550,  87  N.  E.  1120.  See,  also.  Matter 
of  Chapman,  133  App.  Div.  337,  117  N.  Y.  Supp.  679,  appeal  dis- 
missed 196  N.  Y.  561,  90  N.  E.  1157;  s.  c,  138  App.  Div.  923,  123  N. 
Y.  Supp.  1110,  affirming  order  of  surrogate  on  authority  of  133  App. 
Div.  337,  117  N.  Y.  Supp.  679,  affirmed  199  N.  Y.  562,  93  N.  E.  1118. 
The  formal  election  executed  by  the  appellant  and  delivered  to  the 
appraiser  indicates  that  she  supposed  that  she  could  decline  to  take 
under  the  exercise  of  the  power  of  appointment  by  her  mother  and 
take  directly  the  entire  residuary  estate  under  the  will  of  her  father. 
Of  course  the  appellant  might,  tinconditionally  and  unequivocally,  have 
declined  to  accept  anything  by  virtue  of  the  exercise  of  the  power  of 
appointment  (Matter  of  Lansing,  supra,  182  N.  Y.  at  page  245,  74 
N.  E.  882 ;  Matter  of  Haggerty,  supra) ;  and  if  she  had  done  so  that 
would  have  been  decisive  of  the  point  presented,  for  the  only  theory 
on  which  it  is  claimed  that  said  residuary  estate  is  taxable  in  this  pro- 
ceeding is  that  it  passed  by  the  exercise  of  the  power  of  appointment 
(see  Matter  of  Delano,  176  N.  Y.  486,  68  N.  E.  871,  64  L.  R.  A.  279; 
subdivision  6,  §  220,  Tax  Law).  I  am  of  opinion,  however,  that  her 
declination  to  take  under  the  power  of  appointment  should  not  be 
deemed  an  irrevocable  election  not  in  any  event  to  take  any  estate  or 
interest  in  said  residuary  estate,  but  merely  an  election  to  take  said 
estate  under  the  will  of  her  father,  if  she  may  lawfully  do  so,  and 
may  thereby  take  the  same  estate  as  she  would  take  under  the  power 
of  appointment,  and,  if  not,  then  she  intends  to  take  under  the  power 
of  appointment  in  so  far  as  she  must,  to  enable  her  to  take  the  entire 
estate.  Counsel  for  the  appellant  argues  that  in  no  view  of  the  case 
is  more  than  one-half  of  the  residuary  estate  subject  to  the  tax,  for 
his  client  would  take  at  least  one-half  the  estate  under  her  father's 
will,  and  that,  since  she  had  no  children,  her  mother  could  not  have 
so  exercised  the  power  of  appointment  as  to  take  that  away  from  her, 
and  that  therefore,  in  no  event,  does  she  depend  upon  the  exercise  of 
the  power  of  appointment  for  more  than  the  one-half  of  the  estate 
which  may  have  vested  in  her  sister  subject  to  the  exercise  of  the 
power  of  appointment.  The  learned  surrogate  was  of  opinion  that 
appellant  would  take  only  an  undivided  one-half  interest  in  the  resid- 
uary estate  under  the  will  of  her  father,  and  that,  inasmuch  as  she 
would  take  the  entire  residuary  estate  under  the  power  of  appoint- 
ment, it  was  all  subject  to  the  transfer  tax.  Under  existing  prece- 
dents, if  the  interest  which  the  appellant  would  take  by  virtue  of  the 
power  of  appointment  exercised  by  her  mother  is  precisely  the  same 
as  the  interest  which  she  would  have  taken  under  the  will  of  her  fa- 
ther, if  such  power  had  not  been  exercised,  then  it  would  not  be  sub- 
ject to  a  transfer  tax,  for  it  is  deemed  to  have  been  vested  under  her 
father's  will,  subject  to  being  divested  by  the  exercise  of  the  power 
of  appointment  disposing  of  it,  not  in  precisely  the  same  way,  but  only 
if  appointed  to  go  differently;  and,  if  appointed  to  go  in  exactly  the 
same  way  as  without  the  exercise  of  the  power  of  appointment,  then 
such  exercise  is  deemed  ineffective,  and  in  any  event  may  be  repudi- 
ated, and  an  election  may  be  made  by  the  beneficiary  to  take  under  the 
will  and  not  under  the  power  of  appointment.    Matter  of  Ripley,  122 
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App.  Div.  419.  106  N.  Y.  Supp.  844,  affirmed  192  N.  Y.  536,  84  N.  E. 
1120;  Matter  of  Backhouse,  110  App.  Div.  737,  96  N.  Y.  Supp.  466, 
affirmed  185  N.  Y.  544,  77  N.  E.  1181;  Matter  of  Haggerty,  supra; 
Matter  of  Haight,  152  App.  Div.  228,  136  N.  Y.  Supp.  557;  Matter 
of  Lansing,  supra;  Matter  of  Chainnan,  supra.  Construed  literally, 
the  devise  to  her  by  her  father  was  made  only  in  the  event  that  her 
mother  did  not  exercise  the  power  of  appointment ;  but  it  seems  it  is 
to  receive  the  same  construction  as  if  the  devise  was  first  to  the  daugh- 
ter and  subject  to  be  defeated  only  by  the  exercise  of  the  power  of  ap- 
pointment lawfully  appointing  that  it,  or  some  part  of  it,  should  go 
otherwise.    Matter  of  Haggerty,  supra. 

I  am  of  opinion  that  appellant  would  take  under  the  will  of  her 
father,  the  entire  residuary  estate  the  same  as  under  the  exercise  of 
the  power  of  appointment.  It  is  perfectly  plain  that  the  testator 
intended  that,  if  one  daughter  predeceased  her  mother  without  issue, 
the  surviving  daughter  should  take  the  entire  estate,  for  the  devise  and 
bequest  to  his  ehUdren  is  on  the  decease  of  his  wife,  and  he  expressly 
provided  that,  if  both  of  his  children  should  predecease  his  wife 
without  leaving  descendants,  then  the  wife  and  her  heirs  and  assigns 
should  take  the  entire  remainder.  It  would  be  a  most  unreasonable 
construction,  I  think,  to  hold  that,  regardless  of  her  surviving  her 
mother  or  leaving  issue,  one-half  of  the  estate  is  vested  absolutely  in 
each  daughter,  provided  only  one  of  them  survive  their  mother,  but 
that  it  was  subject  to  be  divested  as  to  both  in  the  event  that  both 
predeceased  their  mother  and  left  no  issue.  He  has  plainly  said  that 
he  did  not  intend  that  either  should  take  if  they  both  died  without 
issue  during  the  lifetime  of  their  mother.  If  he  intended  that  one 
dying,  leaving  her  mother  surviving,  should  take  an  undivided  one-half 
of  the  residuary  estate,  provided  the  other  daughter  survived  her 
mother,  in  which  event  the  mother  would  receive  no  part  of  the  re- 
mainder, it  is  mianifest  that  he  would  have  made  the  same  provision 
in  the  event  that  both  predeceased  their  mother.  This  was,  I  think, 
intended  to  be  a  devise  and  bequest  to  his  surviving  daughters  as  a 
class,  and,  although  the  testator  had  two  children  when  he  made  the 
will,  he  intended  that  the  child  surviving  the  death  of  his  widow 
should  take  the  entire  remainder,  provided  the  other  child  previously 
died  without  issue  and  the  widow  did  not  exercise  the  power  of  ap- 
pointment. Since,  therefore,  the  appellant  takes,  not  through  the  ex- 
ercise of  the  power  of  appointment,  which  would  render  this  re- 
mainder taxable  (subdivision  6,  §  220,  Tax  Law),  but  under  her 
father's  will,  by  which  the  estate  became  vested  in  her  before  the 
enactment  of  the  law  taxing  such  transfers,  the  remainder  of  the 
residuary  estate  is  not  subject  to  the  transfer  tax.  If  the  repudiation 
of  the  appointment  were  absolute  and  irrevocable,  regardless  of 
whether  it  resulted  in  appellant's  taking  a  lesser  estate,  then  perhaps 
the  only  question  we  would  have  to  decide  would  be  whether  such 
repudiation  was  effective,  for  manifestly,  if  no  estate  was  transferred 
under  the  exercise  of  the  power  of  appointment  by  the  appellant's 
mother,  no  transfer  tax  could  be  imposed  in  this  proceeding  which  is 
to  appraise  the  property  transferred  by  the  mother's  will  cmly  (subdi- 
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vision  6,  §  220,  Tax  Law);  but,  as  has  been  seen,  that  is  not  what 
the  appellant  intended  by  her  election  to  take  under  the  will  rather 
than  through  the  appointment. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and.  dis- 
bursements, and  the  supplemental  report  of  the  appraiser  annulled  and 
the  pro  forma  order  thereon  reversed,  and  the  original  report  of  the 
appraiser  and  the  pro  forma  order  thereon  should  be  afhrmed,  with 
costs. 

INGRAHAM,  P.  J.  I  concur  in  the  revefsal  of  the  order  of  the 
surrogate  upon  the  ground  that  the  appellant  did  unconditionally  and 
unequivocally  decline  to  accept  anything  by  virtue  of  the  exercise  of 
the  power  of  appointment  contained  in  the  will  of  Mary  G.  Hoffman, 
and  that  therefore  the  property  which  passed  under  the  will  of  Wil- 
liam B.  Hoffman  was  not  taxable. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  supplemental  report  of  the  appraiser  annulled  and  the  pro 
forma  order  thereon  reversed,  and  the  original  report  of  the  appraiser 
and  the  pro  forma  order  thereon  should  be  affirmed,  with  costs. 

Mclaughlin,  SCOTT,  and  HOTCHKISS,  JJ..  concur. 


TAX  LIEN  CO.  OP  NEW  YORK  v.  SCHULTZE  et  aL 

•  (Supreme  Court,  Appellate  Dlrislon,  First  Department    April  3,  1914.) 

Taxation  (|  685*) — Fobeclobube  or  Lien — RELiEr  fbom  Bid— Mabketable 
Title. 

It  was  error  to  grant  a  motion  of  the  purchaser  at  the  sale  on  fore- 
closure of  a  tax  lien,  to  be  relieved  from  his  bid  on  the  ground  that  the 
title  was  not  marketable  because  the  premises  were  affected  by  easements 
of  light,  air,  and  access,  where  every  owner  of  such  an  easement  was  made 
a  party  to  the  foreclosure  proceedings;  such  owners  being  bound  by  the 
Judgment  and  their  interest  being  vested  in  the  purchaser  by  the  convey- 
ance, under  the  express  provisions  of  Charter  of  City  of  New  York,  { 
1039  (Laws  1908,  c.  490). 

[Ed.  Nate. — For  other  cases,  see  Taxation,  Cent  I>ig.  |§  1375,  1376; 
Dec.  Dig.  §  685.*] 

Scott,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  fax  Lien  Company  of  New  York  against  Catherine 
E.  Schultze  and  others  to  foreclose  a  tax  lien.  From  an  order  grant- 
ing a  motion  of  Welsey  E.  Barker,  purchaser  at  the  foreclosure  sale, 
to  be  relieved  of  his  bid,  plaintiff  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  T.,  and  CLARKE.  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ, 

August  Weymann,  of  New  York  City,  for  appellant. 
Edward  Hiehling,  for  respondents. 

*For  other  cases  sea  same  topic  &  9  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexai 
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HOTCHKISS,  J.  The  action  was  to  foreclose  a  tax  lien.  The 
respondent  was  the  purchaser  at  the  sale.  Having  refused  to  take 
title,  he  made  a  motion  to  be  relieved  of  his  bid,  and  plaintiff  moved 
for  an  order  directing  the  purchaser  to  complete.  The  purchaser's 
motion  to  be  relieved  was  granted,  and  plaintiff's  cross-motion  was 
denied. 

The  premises  in  question  consist  of  what  would  be  the  northerly 
half  of  the  bed  of  East  132d  street  where  the  same  widened  and  ex- 
tended between  Willis  avenue  and  Brown  Place.  The  title  was  re- 
jected on  the  ground  that  the  premises  were  affected  by  easements 
of  light,  air,  and  access  which  were  not  cut  off  by  the  foreclosure.  On 
the  motion,  an  affidavit  was  read  in  behalf  of  the  purchaser  in  which 
it  was  stated: 

"Upon  the  said  examination  of  title,  It  appeared  tbat  tbere  might  be  ease- 
ments of  light,  air,  and  access,  and  rights  of  way  over  said  tax  lot  In  favor 
of  the  owners  and  Incumbrances  of  the  various  parcels  of  land  abutting  upon 
the  said  tax  lot  and  upon  the  neighboring  streets  and  avenues.  The  follow- 
ing is  a  list  of  the  various  owners  and  Incumbrances  of  land  fronting  on  East 
132d  street  and  Willis  avenue,  together  with  their  sources  of  title." 

The  record  shows  that  each  owner  or  incumbrancer  enumerated  in 
the  list  as  stated  in  the  affidavit  was  a  party  to  the  action  and  either 
defaulted  or  appeared  but  did  not  defend.  It  is  clear  that  the  mere 
suggestion  that  there  may  be  a  possibility  of  outstanding  interests  un- 
affected by  the  judgment  is  insufficient  to  show  a  cloud  on  the  title. 
Goodwin  v.  Crooke,  58  App.  Div.  464,  69  N.  Y.  Supp.  578.  Jackson 
V.  Smith,  153  App.  Div.  724,  138  N.  Y.  Supp.  654,  is  not  in  point.  In 
that  case,  it  was  held  that  the  easements  of  certain  defendants  were 
not  affected  by 'the  sale  because  they  had  not  been  subjected  to  the 
assessments  on  which  the  tax  in  question  had  been  laid.  No  such 
question  is  in  this  case,  which  involves  one  of  parties  only.  Every 
owner  of  an  easement  which  the  record  discloses  as  having  an  interest 
was  made  a  party,  and  hence  was  bound  by  the  judgment,  and  what- 
ever estate  or  interest  they  had  in  the  property  affected  thereby  will, 
by  the  conveyance  to  be  made  thereunder,  be  vested  in  the  purchaser. 
Charter,  §  1039  (Laws  1908.  c.  490). 

The  order  relieving  the  purchaser  of  his  bid  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  order  denying  the  motion 
of  the  plaintiff  directing  the  purchaser  to  complete  his  purchase 
should  likewise  be  reversed,  and  an  order  entered  directing  the  pur- 
chaser so  to  complete. 

INGRAHAM,  P.  J.  I  concur  with  my  Brother  HOTCHKISS. 
The  question  here  presented  is  whether  the  deed  of  the  referee  in 
pursuance  of  a  judgment  of  foreclosure  of  this  lien  will  convey  a 
marketable  title  to  Sie  property  sold  under  the  direction  of  a  judg- 
ment of  this  court. 

This  action  was  brought  tmder  the  provisions  of  the  charter  of  the 
city  of  New  York  (sections  1035-1039),  as  amended  by  chapter  490 
of  the  Laws  of  1908,  as  amended  by  chapter  65  of  the  Laws  of  1911. 
The  lien  foreclosed  in  this  action  was  a  lien  upon  the  specific  real 
property  described  in  the  complaint  and  in  the  notice  of  sale  which  the 
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purchaser  executed.  There  is  no  question  but  that  a  valid  lien  was 
created  by. the  tax  which  was  imposed  upon  the  property,  and  that  the 
plaintiff  acquired  that  lien  by  virtue  of  a  transfer  from  the  municipal 
authorities  as  provided  for  by  the  sections  of  the  charter  referred  to. 
The  action  to  foreclose  that  lien  was  commenced  and  prosecuted  as 
provided  for  in  these  sections  of  the  charter,  and  the  judgment  was 
in  all  respects  a  valid  judgment  foreclosing  the  lien.  Under  that 
judgment  the  referee  proceeded  to  sell  the  property  described  in  the 
complaint  which  was  subject  to  the  lien.  The  objection  of  the  pur- 
chaser to  the  title  is  that  the  property  may  be  subject  to  an  easement, 
but  so  far  as  appears  from  the  record  every  person  owning  or  claim- 
ing an  easement  in  the  property  was  a  party  to  the  action  and  was 
either  served  or  appeared.  Undoubtedly  if  either  of  these  defendants 
had  appeared  in  the  action  and  claimed  that  the  property  upon  which 
the  lien  existed  was  subject  to  an  easement  in  favor  of  the  defendant 
thus  appearing,  and  the  court  had  by  judgment  attempted  to  sell  the 
property  free  and  clear  of  those  liens,  that  judgment  would  have 
been  erroneous  and  would  have  been  reversed  on  appeal.  That  was 
our  decision  in  the  case  of  Jackson  v.  Smith,  153  App.  Div.  724,  138 
N.  Y.  Supp.  654,  relied  upon  by  my  Brother  SCOTT  in  his  opinion. 
That  case  did  not  decide  or  attempt  to  decide  what  would  be  the 
effect  of  a  sale  under  the  judgment  in  that  case,  and  the  very  fact 
that  we  modified  the  judgment  by  directing  that  the  sale  be  subject  to 
the  easement  would  show  that,  if  there  had  been  a  sale  under  that 
judgment  without  such  modification,  the  defendants  would  have  been 
barred  from  claiming  any  easement  upon  the  property  conveyed  by 
the  referee.  But  in  this  case  neither  of  the  defendants  whom  it  is 
claimed  now  might  have  an  easement  appeared  or  defended  the  action 
or  made  any  claim  to  any  interest  in  the  property.  The  judgment  was 
entered  in  an  action  to  which  all  these  owners  of  tnese  so-called 
easements  were  parties,  and  a  conveyance  by  the  referee  will  convey 
to  the  purchaser  all  the  interest  of  all  the  parties  to  the  action  whether 
by  easement,  or  as  owners  of  the  fee,  or  any  other  right  or  title  to 
the  property  under  the  express  provisions  of  section  1039  of  the 
Charter..  That  section  provides  that  every  conveyance  upon  a  sale 
pursuant  to  a  final  judgment  in  an  action  to  foreclose  a  tax  lien 
"shall  transfer  to  and  vest  in  the  purchaser  all  the  right,  title,  interest 
and  estate  in  and  claim  upon  the  real  property  affected  by  such  judg- 
ment, of  the  plaintiff,  each  defendant  upon  whom  the  summons  is 
served,  each  person  claiming  from,  through  or  under  such  a  defend- 
ant by  title  accruing  after  the  filing  of  the  notice  of  pendency  of  the 
action."  It  seems  to  me  that  under  this  express  provision  of  the 
charter  the  question  whether  any  of  these  defendants  had  or  had  not 
an  easement  in  the  property  or  any  right  to  it  which  would  be  affected 
by  the  conveyance  were  bound  to  appear  in  the  foreclosure  action  and 
assert  their  claim  so  that  the  sale  could  be  made  subject  to  any  right 
or  easement  therein;  and,  having  failed  to  assert  their  claim  in  that 
action,  a  deed  by  the  referee  in  pursuance  of  a  judgment  would  vest 
in  the  purchaser  full  title  to  the  property  free  and  clear  of  any  lien 
or  interest  of  any  of  the  defendants. 
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I  therefore  concur  in  the  reversal  of  the  order  appealed  from,  and 
the  motion  requiring  the  purchaser  to  complete  his  purchase  should 
be  granted. 

CLARKE  and  DOWLING,  JJ.,  concur. 

SCOTT,  J.  (dissenting).  The  property  affected  by  the  tax,  the  Hen 
for  which  is  the  subject  of  this  foreclosure  action,  was  described  in 
the  terms  of  sale  as : 

"Borough  of  the  Bronx— Section  9  Blo<^  2277,  lot  60.  Location,  East  132nd 
street,  between  Willis  Avenue  and  Brown  Place." 

It  was  not  stated  to  be  subject  to  any  lien  or  incumbrance  except 
certain  taxes.  Attached  to  the  terms  of  the  sale  was  a  diagram  show- 
ing a  plot  of  land  820  feet  in  length,  and  30  feet  in  width,  bounded 
on  the  west  by  Willis  avenue,  on  the  east  by  Brown  Place,  and  on  the 
south  by  East  132d  street.  There  was  nothing  whatever  to  indicate 
what,  upon  examination,  proved  to  be  the  fact,  that  the  plot  thus  de- 
scribed was  in  fact  a  part  of  the  bed  of  132d  street.  The  purchaser, 
upon  discovering  this  fact,  refused  to  complete  the  sale,  and  now  seeks 
to  be  relieved  of  his  bid  upon  the  ground  that  the  premises  upon 
which  he  bid  are  incumbered  with  private  easements  of  light,  air,  and 
access  in  favor  of  the  property  abutting  upon  132d  street  which  were 
not  covered  by  the  tax  lien  and  consequently  were  not  cut  off  by  the 
foreclosure  of  that  lien.  That  the  purchaser  has  good  ground  for 
his  objection  does  not  seem  to  be  an  op6n  question  in  this  court.  In 
Jackson  v.  Smith,  153  App.  Div.  724,  138  N.  Y.  Supp.  654,  it  was 
distinctly  and  unanimously  held  that  the  foreclosure  of  a  tax  lien  and 
the  sale  of  premises,  pursuant  to  section  1035  et  seq.  of  the  Greater 
New  York  Charter,  does  not  extinguish  private  easements  of  light, 
air,  and  access  of  adjoining  owners  over  the  land  sold,  because  the 
easements  appurtenant  to  the  adjoining  property  are  not  covered  by 
or  included  in  the  assessment  of  the  bed  of  the  street,  and  are  there- 
fore not  subjected  to  the  tax  lien.  Hence  to  sell  or  extinguish  them 
under  a  foreclosure  of  the  tax  lien  would  be  to  take  the  property  of 
the  abutting  owner  without  due  process  of  law.  Not  only  is  this  de- 
cision the  latest  word  of  this  court  upon  the  subject,  but  its  reason- 
ing is  so  satisfactory  that  it  commands  our  respect. 

It  is  not,  as  I  consider,  an  answer  to  the  purchaser's  objection  to 
the  title  that  some,  and  perhaps  all,  of  the  owners  of  property  pos- 
sessing these  private  easements,  were  made  parties  to  the  action. 
Even  so  their  easements  will  not  be  cut  off  unless  they  were  subject 
to  the  tax.  Jackson  v.  Smith,  supra ;  Blenis  v.  Utica  Knitting  Co.,  73 
Misc.  Rep.  61,  130  N.  Y.  Supp.  740;  Id.,  149  App.  Div.  936,  134  N. 
Y.  Supp.  1126.  As  was  said  by  the  Court  of  Appeals  in  Smith  v. 
Mayor,  etc.,  68  N.  Y.  552,  557 : 

"One  who  purchases  land  at  a  tax  sale  must  take  all  the  easements  and  inci- 
dents attached  or  i)ertalnlng  to  the  land." 

It  is  quite  certain  that  nothing  more  can  pass  under  a  tax  sale 
than  what  was  included  in  the  assessment  and  subjected  to  the  lien. 
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and  the  rule  is  perfectly  well  settled  that  the  assessment  of  the  servient 
estate  must  exclude  the  easements,  and  the  assessment  of  the  domi- 
nant estate  must  include  them.  Jackson  v.  Smith,  supra,  and  cases 
cited.  Consequently,  the  assessment  of  the  street  did  not  cover  the 
easements  appurtenant  to  the  adjoining  property;  they  were  not 
subject  to  the  lien  of  the  tax,  and  they  were  not  extinguished  by  the 
foreclosure  of  that  lien.  By  the  failure  to  properly  describe  the 
property  in  the  terms  of  sale,  the  purchaser  was  led  to  bid  a  very 
substantial  sum  for  property  of  only  apparently  nominal  value.  It 
would  be  highly  unjust  to  hold  him  to  his  purchase  or  to  decide  sum- 
marily upon  an  application  of  this  character  that  the  property  is  free 
frcwi  cloud. 
The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 


In  re  SllITH. 
(Supreme  Ck>nrt,  Appellate  DlTlsion,  First  Department    April  8,  1914.) 

1.  Attobnbt  and  Client  (|  44*) — Misconduct  Towabd  Cuknt — Misappbo- 

PBiATioN  or  Funds. 

An  attorney  who,  after  agreeing;  to  accept  as  his  fee  30  per  cent  of 
the  amount  of  the  judgment  secured  and  all  costs,  and,  after  collecting 
the  judgment  tendered  to  his  client  to  be  accepted  In  full  satisfaction  of 
all  claims  against  the  attorney  an  amount  less  than  one-half  of  the 
original  judgment  which  amount  he  arrived  at  by  considering  all  the  in- 
terest as  costs,  although  the  clerk  had  refused  to  tax  it  as  such  and  he 
had  taken  no  steps  to  correct  such  ruling,  and  then  figured  the  30  per 
cent,  on  the  total  amount  collected,  Including  the  amount  deducted  for 
himself,  and  also  deducted  the  amount  of  certain  disbursements,  some  of 
which  had  been  taxed  as  costs  and  repaid,  and  thereafter  testified  to  an 
interview  with  the  client  in  which  he  stated  that  the  latter  agreed  to  pay 
him  the  interest  which  interview  the  referee  found  never  to  have  oc- 
curred, was  guilty  of  professional  misconduct. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent  Dig.  H  65, 
66,  62;  Dec  Dig.  J  44.*] 

2.  Attobnet  and  Client  (§  44*) — Pboceedings  Aoainst  Attobnet — Punibh- 

UENT — Suspension. 

An  attorney  guilty  of  such  misconduct  will  be  suspended  for  two  years 
and  until  the  further  order  of  the  court,  with  leave  to  apply  for  rein- 
statement at  the  end  of  that  time  upon  a  showing  that  he  has  actually 
abstained  from  practice  and  otherwise  properly  conducted  himself. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  S|  55, 
56,62;   Dec.  Dig.  {  44.*] 

Charges  by  the  Association  of  the  Bar  of  the  City  of  New  York 
against  George  V.  Smith  for  professional  misconduct  as  an  attorney 
at  law.  Upon  report  of  the  official  referee,  respondent  suspended  from 
practice  for  two  years  and  until  further  order  of  the  court. 

See,  also,  155  App.  Div.  945,  141  N.  Y.  Supp.  1146. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Robert  W.  Bernard,  of  New  York  City,  for  petitioner. 
Edward  J.  Dryer,  of  New  York  City,  for  respondent. 

*For  oUier  casM  se*  same  topic  ft  {  numbsb  in  Dec.  ft  Am.  Digi.  IM7  to  d«t«,  *  R«p'r  IndexM 
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INGRAHAM,  P.  J.  [1]  On  September  15,  1906,  one  Herman 
Schradin  was  killed  as  the  result  of  an  accident,  and  the  respondent 
was  consulted  by  his  brother  William  Schradin  in  relation  to  a  recov- 
ery of  damages  caused  by  the  death  of  his  brother.  Thereupon  a  writ- 
ten retainer  was  executed  by  which  the  claimant  agreed  that : 

"My  said  attorney  shall  keep,  bare  and  retain  out  of  any  money  received 
by  lilm  in  tbe  prosecntion  of  my  claim  30  per  cent  thereof  as  compensation  for 
his  services  and  in  addition  thereto  ail  costs  that  may  be  legally  taxed  In  any 
action  brought  by  Urn  in  any  court  to  enforce  my  said  claim." 

As  a  result  of  this  retainer,  the  respondent  commenced  an  action 
on  behalf  of  his  client  against  the  New  York  Central  &  Hudson  River 
Railroad  Company,  and  after  a  trial  the  plaintiff  in  that  action  obtain- 
ed a  verdict  for  $3,5CX).  On  February  16,  1907,  judgment  was  entered 
for  the  sun>  of  $3,720.38,  the  costs  and  disbursements  as  taxed  being 
$132.88,  and  interest  on  the  verdict,  being  $87.50,  was  added  to  the 
verdict.  When  the  respondent  presented  the  bill  of  costs  to  the  clerk, 
he  sought  to  have  this  interest  taxed  as  costs ;  but  the  clerk  refused, 
and  the  costs  were  taxed  at  $132.88.  The  defendant  appealed  to  this 
court,  and  the  judgment  was  affirmed.  The  defendant  then  appealed 
to  the  Court  of  Appeals,  and  the  judgment  was  again  affirmed.  The 
defendant  then  obtained  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  where  the  judgment  was  again  affirmed.  On  June  3, 
1911,  after  the  judgment  had  been  affirmed  by  the  Supreme  Court  of 
the  United  States,  execution  was  issued  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  for  the  sum  of  $5,028.71,  and 
that  amount  was  paid  to  the  respondent  on  behalf  of  his  client.  Hav- 
ing received  that  sum,  the  respondent  inclosed  a  check  to  his  client 
for  the  sum  of  $1,727.65,  with  the  statement  that  it  was  "in  full  for 
amount  due  estate  out  of  $5,028.71  received  by  attorney."  When  the 
respondent  refused  to  pay  any  additional  amount,  the  client  retained 
another  attorney,  and  a  proceeding  was  instituted  in  the  Supreme 
Court  against  the  respondent  which  resulted  in  an  order  directing 
the  respondent  to  pay  over  to  the  client  the  additional  sum  of  $1,- 
254.88,  and  with  that  order  he  subsequently  complied. 

This  proceeding  was  subsequently  commenced  charging  the  re- 
spondent with  professional  misconduct  in  refusing  to  pay  this  money 
to  the  client.  The  charges  were  referred  to  the  official  referee,  who 
has  reported  the  charges  proved  and  that  the  respondent  was  guilty 
of  professional  misconduct.  The  report  of  the  official  referee  contains 
a  statement  of  the  facts.  Having  seen  the  witnesses  and  heard  their 
testimony,  he  has  reported  that,  so  far  as  there  was  a  dispute  between 
the  attorney  and  his  client,  the  client  was  to  be  believed.  It  is  suffi- 
cient to  say  that  the  evidence  satisfies  us  that  the  official  referee  was 
right,  and  we  approve  his  report. 

The  amount  which  the  respondent  finally  succeeded  in  collecting 
was  made  up  of  the  verdict  of  $3,500,  the  costs  of  the  respondent  as 
taxed,  with  interest,  $504,  and  the  balance,  $1,024.71,  was  interest  on 
the  original  verdict  down  to  the  date  of  payment.  In  accounting  to 
his  client,  the  respondent  retained  all  but  $1,727.65,  which  sum  he  of- 
fered to  pay  his  client,  if  his  client  would  receive  it  as  payment  in  full 
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of  all  money  due  the  estate  out  of  the  sum  of  $5,028.71  recovered.  He 
adopted  a  somewhat  novel  method  of  arriving  at  this  amount.  He 
took  the  total  amount  received,  $5,028J1,  and  deducted  the  amount  of 
the  verdict,  $3,500,  and  that  left  a  balance  of  $1,528.71.  This  he  called 
his  costs,  to  which  he  claimed  he  was  entitled  under  his  retainer.  The 
total  amount  that  respondent  was  entitled  to  as  the  taxed  costs  was 
$504.  Having  thus  deducted  what  he  claimed  was  his  "costs,"  from 
the  amount  that  he  received,  he  then  had  to  determine  upon  what 
amount  he  should  reckon  the  30  per  cent.  Not  content  with  having 
taken  everything  as  costs  except  the  verdict  of  $3,500,  he  deducted  30 
per  cent,  from  the  total  amount  received,  thus  deducting  30  per  cent, 
on  the  costs  which  .were  his,  and  on  the  interest  which  was  not  his. 
Thus,  out  of  a  verdict  of  $3,500  obtained  by  his  client,  out  of  which 
respondent  was  to  receive  30  per  cent,  as  compensation  for.  his  services 
in  conducting  the  litigation,  he  offered  to  his  client  less  than  one-half, 
upon  condition  that  his  client  would  accept  that  sum  in  full.  Then, 
quite  characteristic  of  this  whole  transaction,  the  respondent  made  an 
additional  claim  for  "cash  advanced  by  me  for  certain  expenses  neces- 
sary to  carry  on  suit"  amounting  to  the  sum  of  $263.95,  and  that 
amount  he  deducted  from  the  balance  of  the  verdict  which  he  was 
willing  to  allow  to  his  client.  That  amount  he  succeeded  in  getting 
the  Special  Term  to  allow  him ;  but  further  investigation  showed  that, 
of  this  sum  of  $263.95,  the  sum  of  $113  had  already  been  included  in 
the  costs  and  disbursements  as  taxed  and  which  was  paid  by  the  New 
York  Central  &  Hudson  River  Railroad  Company  to  the  respondent 
when  the  amount  of  the  judgment  was  collected.  The  respondent  still 
retains  the  sum  of  $1 13  which  clearly  belongs  to  his  client. 

To  attempt  to  sustain  this  claim,  the  respondent  has  sworn  to  an 
interview  with  his  client  after  the  judgment  was  affirmed  by  the  Court 
of  Appeals,  in  which  he  told  his  client  that  the  interest  belonged  to 
him  as  his  costs,  and  that  the  client  assented  thereto.  The  client  de- 
nies that  any  such  conversation  ever  took  place,  and  further  testifies 
that  the  only  conversation  with  reference  to  the  interest  took  place 
after  the  affirmance  by  the  Supreme  Court  of  the  United  States  when 
the  client  inquired  about  the  interest.  This  conversation  seems  also 
to  have  been  presented  as  a  defense  to  the  Special  Term,  when  the 
claim  was  before  the  court.  The  Special  Term  evidently  refused  to 
believe  the  statement,  and  the  official  referee  has  taken  the  same  posi- 
tion, and  has  reported  that  no  such  conversation  ever  took  place. 
The  respondent  also  claimed  before  the  official  referee,  and  still  claims 
before  this  court,  that  he  really  believed  that  the  interest  on  the  ver- 
dict recovered  was  as  matter  of  law  part  of  the  costs  and  that  under 
his  retainer  the  interest  should  be  included  in  the  term  costs.  But, 
although  the  clerk  had  refused  to  allow  the  interest  to  be  taxed  as 
costs,  he  made  no  attempt  to  review  the  action  of  the  clerk.  He 
makes  the  further  claim  here  that,  at  the  time  he  made  this  offer  of 
payment,  he  knew  the  client  was  going  to  make  objection  to  any  set- 
tlement he  might  offer,  and  so  he  was  justified  in  making  his  extreme 
claim,  and  that,  as  the  claim  to  the  accrued  interest  in  this  case  involv- 
ed such  a  serious  question,  he  had  a  right  to  have  the  claim  passed 
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on  by  the  court.  That  comes  with  rather  bad  grace  from  an  attorney 
who,  when  judgment  was  ^rmed,  sent  to  the  client  a  part  of  the 
amount  recovered,  without  any  statement  that  there  was  any  question 
as  to  the  amount  he  was  entitled  to  deduct  therefrom,  and  attempted 
to  exact  from  the  client  an  agreement  that  the  amount  received  was 
"in  full  for  amount  due  estate"  out  of  the  amount  received  by  the  at- 
torney, and  thus  preclude  the  client  from  bringing  the  question  before 
the  court. 

It  is  quite  clear  that  he  had  no  such  expectation.  He  sent  the  mon- 
ey to  the  client  in  the  hope  that  he  would  accept  the  amount  and  waive 
any  other  claim,  although  he  now  admits  that  he  considered  it  doubt- 
ful whether  the  client  would  assent  to  his  claim  that  the  sum  of  $1,- 
024.71  interest  was  included  in 'costs  to  which  the  respondent  was  en- 
titled under  the  retainer.  But  the  claim  fhat  this  respondent  seriously 
believed  that  interest  on  a  judgment  after  it  had  been  entered,  and 
which  had  been  collected  not  as  costs  but  as  part  of  the  judgment, 
could  be  included  within  the  term  costs  is  on  its  face  absurd.  That  he 
endeavored  to  induce  the  clerk  to  tax  the  interest  as  costs  shows  that 
he  then  endeavored  to  get  such  a  taxation  as  would  be  a  basis  for  a 
claim  that  he  was  entitled  to  it.  "Costs"  are  defined  by  the  Code  of 
Civil  Procedure,  and  only  such  as  are  therein  specified  are  entitled  to 
be  termed  costs  or  included  in  a  bill  of  costs.  The  interest  on  the  ver- 
dict from  the  date  of  its  rendition  is  included  in  the  judgment,  and  is 
not  collected  as  costs  on  any  taxation  or  on  any  order  of  an  appellate 
court  affirming  it.  Certainly  no  man  with  the  elementary  education 
of  a  lawyer  would  believe  for  a  moment  that  interest  on  a  judgment 
when  it  is  collected  was  anything  but  part  of  the  original  recovery  or 
had  any  relation  to  costs  or  disbursements  in  an  action.  What  this 
respondent  really  sought  to  do  was  to  retain  this  interest  under  his 
retainer  or  alleged  agreement  with  his  client,  and  to  support  that  claim 
he  manufactured  an  interview  with  his  client,  which  the  client  denies 
and  the  official  referee  expressly  finds  he  never  had. 

We  thus  have  it  proved  that  the  attorney,  having  undertaken  the 
prosecution  of  an  action  for  a  specific  fee,  which  was  fixed  in  a  writ- 
ten retainer,  when  he  collected  the  judgment,  retained  a  large  portion 
of  it  to  which  he  was  not  entitled,  and  sent  the  balance  to  his  client 
under  such  circumstances  that,  if  the  client  accepted  the  money,  he 
would  be  estopped  from  afterwards  questioning  the  amount  the  at- 
torney retained ;  and,  after  that  device  failed,  he  manufactured  an  in- 
terview with  his  client  which  he  failed  to  prove.  .That  the  official  ref- 
eree upon  these  facts  should  find  the  respondent  guilty  of  professional 
misconduct  as  an  attorney  most  certainly  follows. 

[2]  The  serious  question  presented  is  the  extent  of  the  discipline 
that  should  be  inflicted.  Contracts  as  to  the  attorneys'  compensation 
between  attorneys  and  clients  are  now  made  lawful  by  statute,  and, 
although  the  courts  have  been  seriously  concerned  with  the  abuses 
that  constantly  flow  from  allowing  such  contracts  to  be  made,  the  con- 
ditions existing  at  the  present  time  seem  to  make  it  necessary  that 
such  contracts  should  be  made  legal  and  enforced.  It  is  the  duty  of 
the  courts,  however,  to  minimize  as  much  as  possible  the  dangers  and 
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disadvantages  resulting  from  the  enforcement  of  such  contracts,  and 
to  hold  the  attorney  to  the  strictest  good  faith  in  his  relations  to  his 
client  based  upon  such  contracts.  Here  the  respondent  undertook  the 
prosecution  of  this  case  under  a  written  retainer  which  was  perfectly 
plain  upoH  its  face.  The  attorney  and  client  at  the  beginning  fixed 
the  fee  which  the  attorney  was  to  receive,  and  any  attempt  by  subter- 
fuge or  deceit  to  obtain  a  greater  sum  than  that  which  the  parties 
agreed  should  be  fixed  for  the  services  to  be  rendered  should  be 
promptly  and  simimarily  dealt  with  by  the  courts. 

It  seems  to  me  there  has  been  a  gross  abuse  by  the  attorney  in  his 
relations  with  his  client,  a  gross  attempt  to  impose  upon  his  client, 
and  both  in  the  proceedings  before  the  Supreme  Court  and  in  this  pro- 
ceeding an  attempt  to  inject  an  agreement  with  his  client  which  was 
never  made.  We  cannot  overlook  such  professional  misconduct.  But 
under  all  the  circumstances,  instead  of  imposing  the  extreme  penalty 
of  disbarment,  we  will  suspend  this  respondent  from  practice  for  two 
years,  and  until  the  further  order  of  the  court,  with  leave  to  the  re- 
spondent to  apply  for  reinstatement  at  the  expiration  of  such  period 
Upon  showing  that  he  has  actually  abstained  from  practice  and  has 
otherwise  properly  conducted  Himself.    All  concur. 


BEUGGER  v.  ASHLET  et  aL 
(Snpreme  Ck>nrt,  Appellate  Division,  First  Department.    April  3,  1914.) 

1.  Pledges  (§  33*) — Suit  to  Redeem — Reuef  in  Equitt. 

Where  the  pledgees  of  contracts  to  purchase  "Brewer's  grains,"  with- 
out foreclosing  the  lien  or  giving  notice  to  the  pledgor,  transferred  same 
to  a  corporation  In  return  for  corporate  stock,  and  where  the  amount  of 
the  debts  secured  by  the  pledge  was  in  dispute,  the  pledgor  was  entitled 
to  sue  them  In  equity  for  an  accounting,  especially  where  they  were  at- 
torneys for  the  pledgor,  and  in  view  of  the  fact  that  the  contracts  would 
expire  and  that  the  manner  in  which  they  had  dealt  with  the  contracts 
made  it  Impossible  to  return  them  to  the  pledgor. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent  Dig.  {{  89,  92 ;  Dec  Dig. 
I  33.*] 

2.  Limitation  op  Actions  (S  100*) — Commencement  of  Period— EQurrABLS 
.  Action. 

'  The  ten  years'  statute  of  limitations  will  not  commence  to  run  against 
an  equitable  action  against  pledgees  for  an  accounting  in  respect  to  a  sale 
of  the  pledged  property  without  foreclosure,  or  notice,  until  the  pledgor 
learns  of  such  sale. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  U  323, 
480-493;    Dec.  Dig.  §  lOO.*] 

3.  Limitation  op  Actions  (8  197*) — Pebiod — ^Pboof. 

Evidence  merely  that  a  wrongful  transfer  of  pledged  property  was  made 
"some  time  in  February,  1S99,"  was  insufficient  to  show  that  an  equitable 
action  based  thereon  and  begun  February  11,  1909,  was  barred  by  the 
ten  years'  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  {{ 
722-726 ;   Dec.  Dig.  §  197.»] 

•For  oOier  cues  see  sam«  topic  &  t  truuaa*  In  Dee.  ft  Am.  Dig*.  1907  to  date,  *  Rep'r  Isdexw 
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4.  LnniATiow  of  Actions  (|  195*) — Aitirmative  Dkfenkb — Busdkn  of  Pboof. 
The  statute  of  limitations,  being  an  affirmative  defense,  must  be  proved 
by  the  party  invoking  it 

[Ed.  Note. — For  other  cases,  see  limitation  of  Actions,  Cent  Dig.  {{ 
711-716;   Dec.  Dig.  |  IW.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Johannes  A.  Beugger  against  Clarence  D.  Ashley  and 
others.  From  an  adverse  judgment,  plaintiff  appeals.  Reversed  and 
rendered. 

See,  also,  140  App.  Div.  934,  126  N.  Y,  Supp.  1122;  146  App.  Div. 
934,  131  N.  Y.  Supp.  1106. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Norman  B.  Beecher,  of  New  York  City,  for  appellant 
Walter  H.  Pollak,  of  New  York  City,  for  respondents. 

SCOTT,  J.  The  plaintiff,  in  the  years  1898  and  1899,  was  a  mem- 
ber of  the  firm  of  Wreckshagen,  Buegger  &  Herzog,  composed  of 
himself  and  the  defendant  Max  Wreckshagen.  It  was  organized  for- 
the  purpose  of  buying  iind  shipping  what  are  described  as  "brewer's 
grains."  To  carry  on  this  business  it  made  time  contracts  with  differ- 
ent brewers  to  take  the  grain  resulting  from  the  operation  of  their 
breweries.  Plaintiff  lived  in  Switzerland,  and  had  contributed  all  the 
capital  used  and  invested  by  the  firm.  Wreckshagen  was  the  resident 
partner  who  ran  the  business  here.  He  contributed  no  capital,  but 
used  liberally,  for  his  personal  purposes  as  well  as  for  the  firm's  busi- 
ness, the  money  contributed  by  plaintiff. 

The  defendants  Ashley,  Emley,  and  Rubino  were  a  firm  of  attor- 
neys in  the  city  of  New  York  who  were  retained  by  plaintiff's  firm 
under  a  general  retainer.  The  defendant  Ashley  had  become  a  mem- 
ber of  the  firm  in  May,  1898,  and  personally  took  no  part  in  the  trans- 
actions which  have  given  rise  to  this  action,  and  apparently  knew 
nothing  about  the  transactions  until  some  time  after  they  had  taken 
place. 

In  May,  1898,  plaintiff  had  visited  this  country,  and  it  was  then 
contemplated  to  turn  the  business  of  the  firm  of  Wreckshagen,  Bueg- 
ger &  Herzog  over  to  a  corporation,  and  a  corporation  by  the  same 
name  was  actually  incorporated,  although  no  transfer  was  made  until 
later. 

In  December,  1898,  the  firm  of  Wreckshagen,  Buegger  &  Herzog 
found  itself  in  financial  difficulties.  It  was  threatened  with  a  judgment 
for  more  than  it  could  readily  pay,  and  there  were  other  claims  against 
it  which  it  was  apprehended  might  be  put  in  suit.  It  then  held  some 
16  contracts  with  brewers  which  were  thought  to  be  of  value,  and 
these  constituted  substantially  all  of  its  valuable  assets. 

On  December  29,  1898,  plaintiff's  firm,  by  Wreckshagen,  who  con- 
cededly  had  full  authority,  executed  two  assignments  to  the  defend- 
ants Ashley,  Emley,  and  Rubino,  covering  the  outstanding  brewer's 
contracts  then  held  by  plaintiff's  firm.     Only  one  of  these  contracts 

*Por  oUiar  cmw  m*  nin*  toplo  A  i  mitiibbb  U  Dae.  &  Am.  Digs.  UOI.to  data,  ft  Rap'r  ladazaa 


Digitized  by 


Google 


912  146  MBW  TOBK  SUPPLEMENT  (Sup.  Ct. 

was  produced  upon  the  trial,  but  it  is  conceded  that  they  were  in 
identical  form  except  that  in  one  the  consideration  was  stated  as  $2,- 
400  and  in  the  other  as  $1,000.  After  executing  these  assignments, 
which  were  absolute  in  form,  Wreckshagen,  in  behalf  of  his  firm,  as- 
signed to  the  corporation  above  mentioned  all  of  the  remaining  assets 
of  his  firm,  and  in  January,  1899,  the  corporation  appears  to  have 
made  a  third  assignment  to  Ashley,  Emley,  and  Rubino  of  certain 
other  brewers'  contracts  which  had  not  been  fully  completed  at  the 
time  of  the  assignments  in  December. 

[1]  There  is  a  serious  controversy  between  the  parties  as  to  the 
purpose  for  which  these  assignments  were  made.  The  trial  court 
has  found,  in  accordance  with  the  contention  of  the  defendants  re- 
spondents, that,  at  the  time  the  assignments  were  made,  the  firm  of 
Wreckshagen,  Buegger  &  Herzog  were  indebted  to  Ashley,  Emley, 
and  Rubino  in  the  sum  of  $2,400  fcM-  money  loaned,  and  the  further 
sum  of  $1,000  for  professional  services,  and  "that  the  said  last-men- 
tioned assignments  were  executed  and  delivered  by  the  said  Wrecks- 
hagen, Buegger,  and  Herzog  in  payment  of  the  said  loan  of  $2,400 
and  of  the  said  indebtedness  of  $1,000  for  legal  services,  subject,  how- 
eVer,  to  an  agreement  that  the  said  Wreckshagen,  Buegger  &  Herzog, 
or  their  assigns,  should  have  the  right  to  a  transfer  of  said  contracts 
on  payment  to  the  said  Ashley,  Emley,  and  Rubino  of  the  said  $2,400, 
with  interest  from  October  31,  1898,  and  of  the  said  $1,000,  with 
interest  from  December  29,  1898.  Both  assignments  were  absolute  in 
form." 

There  is  evidence  to  support  this  finding,  and  we  therefore  accept 
and  adopt  it;  the  legal  effect  of  the  finding  above  quoted  being,  as 
we  construe  it,  and  as  the  evidence  requires  that  it  should  be  con- 
strued, that  the  contracts  were  assigned  to  Ashley,  Emley,  and  Ru- 
bino and  held  by  them  as  security  for  the  payment  of  the  two  items 
of  indebtedness  mentioned  in  the  finding. 

Early  in  February,  1899,  the  financial  clouds  which  hung  over 
Wreckshagen,  Buegger  &  Herzog  began  to  darken,  and  Wreckshagen 
became  apprehensive  that  unpleasant  proceedings  might  be  taken 
against  him  personally,  and  thereupon,  with  the  laiowledge,  if  not  at 
the  suggestion  of  Rubino,  he  made  a  hasty  departure  for  Europe.  A 
few  days  after  Wreckshagen's  departure,  plaintiff  in  Switzerland  re- 
ceived two  cablegrams.    The  first  was  unsigned  and  read: 

"The  firm  is  bankrupt.  Max  gone." 

The  second  was  signed  "Rubino,"  and  read: 

"Send  at  earliest  opportunity  all  shares  endorsed  in  blank.  Ton  will  be 
held  responsible  if  you  return." 

The  defendant  Rubino  denies  that  he  sent  or  caused  to  be  sent  either 
of  these  cablegrams,  and  the  mystery  as  to  who  did  send  them  ap- 
pears to  be  unsolved.  It  is  not,  however,  of  importance  in  our  view 
of  the  case.  The  significant  fact  is  that  plaintiff,  assuming,  very 
naturally,  that  they  had  been  sent  by  Rubino,  at  once  cabled  to  the 
latter's  firm  asking  for  full  particulars,  and  received  no  reply.  After 
vainly  waiting  for  information  until  July,  plaintiff  came  to  diis  coim- 
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try  and  retained  a  lawyer  to  inquire  into  the  transactions  and  to  pro- 
tect his  interests.  It  dien  appeared  that  some  time  in  the  month  of 
February,  1899,  the  defendants  Emley  and  Rubino  had  organized  a 
corporation  in  the  state  of  New  Jersey  under  the  name  of  the  Ameri- 
can Products  Company,  to  which  they  and  the  defendant  Ashley  had 
transferred  the  sixteen  brewers'  contracts  assigned  by  plaintiff's  firm 
in  exchange  for  $45,000  of  the  stock  of  said  American  Products  Com- 
pany issued  to  the  defendants  Emley  and  Rubino.  No  notice  appears 
to  have  been  given  of  this  transfer  to  either  plaintiff  or  Wreckshagen, 
nor  does  it  appear  that  plaintiff  had  any  knowledge  of  the  transfer  of 
the  contracts  to  the  American  Products  Company  until  he  came  to 
this  country  and  instituted  an  investigation  in  the  early  summer  of 
1899.  A  conference  of  all  the  interested  parties  was  held  in  August  of 
that  year,  which  resulted  in  a  written  proposition  to  plaintiff  that,  if 
he  would  pay  the  defendants  respondents  some  $8,600  in  cash,  they 
would  cause  to  be  issued  to  him  a  minority  interest  in  the  stock  of 
the  American  Products  Company.  This  upon  consideration  he  de- 
clined, and  nothing  further  was  done  between  the  parties  until  this 
action  was  instituted. 

We  have  then  this  state  of  facts  presented  upon  the  respondents' 
own  showing.  A  business  iirm  hopelessly  insolvent  and  anticipating 
with  good  reason  an  entry  of  a  judgment  and  the  institution  of  other ' 
legal  proceedings  against  it  is  induced  by  its  attorneys  to  assign  to 
them,  as  security  for  an  alleged  indebtedness  of  $3,400,  all  of  its  valu- 
able assets  consisting  of  contracts  with  numerous  brewers.  No  steps 
are  taken  to  foreclose  the  lien,  but,  without  notice  to  either  of  the 
members. of  the  assignor  firm,  the  attorneys  transfer  all  of  these 
assets  to  a  corporation  formed  by^  them  in  return  for  stock  of  the 
corporation  issued  to  them.  The  situation  thus  presented  is  not  unlike 
that  which  was  considered  in  Treadwell  v.  Clark,  190  N.  Y.  51,  82 
N.  E.  505,  except  that  in  that  case  the  defendant  and  plaintiff  had 
dealt  at  arm's  length,  and  there  was  no  question  of  the  trust  and  con- 
fidence which  exists  between  a  client  and  his  attorney.  In  that  case 
stock  had  been  pledged  and  had  come  into  the  defendant's  hands  under 
circumstances  which  preserved  the  plaintiff's  right  to  redeem.  As  to 
the  plaintiff's  right  to  sue  in  equity,  the  Court  of  Appeals  said: 

"Hfa  (plaintiff's)  right  to  maintain  an  equitable  action  Is  questioned,  and  H 
is  argued  that  his  remedy  was  at  law,  by  a  possessory  action,  or  by  an  ac- 
tion at  law  for  conTersion.  •  •  •  The  plaintiff's  right  to  the  stock  bad 
never  been  foreclosed,  or  divested,  by  any  proceedings  on  the  part  of  Bennett 
(the  original  pledgee),  who  held  the  title  to  it  as  pledgee.  It  is  true  that,  as 
a  general  rule,  an  action  in  equity  will  not  He  to  redeem  property  pledged 
for  a  debt;  but  this  case  falls  within  a  recognized  exception  to  the  rule. 
An  equitable  action  is  proper  where  special  grounds  appear." 

In  the  principal  case  special  grounds  do  appear.  In  the  first  place 
the  amount  of  the  indebtedness  for  which  the  assets  were  assigned  as 
security  is  in  dispute,  and  the  evidence  concerning  it  upon  the  trial 
was  far  from  convincing.  Such  a  dispute  was  one  of  the  special 
grounds  specified  in  Treadwell  v.  Clark.  In  the  second  place,  the 
assets  themselves  were  contracts  which,  in  the  nature  of  things,  ran 
14eN.T.S.— 68 
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out  in  time,  and  the  pledgee  had  so  dealt  with  them  as  to  make  it  im- 
possible to  return  them  to  the  pledgor.  The  respondents'  act  in  trans- 
ferring them  to  a  corporation  was  in  the  nature  of  a  conversion,  but 
the  plaintiff  is  not  therefore  limited  to  an  action  at  law  for  damages 
which  would  not  only  be  inadequate  but  would  throw  on  plaintiff  the 
burden  of  proof  which,  under  all  the  circumstances,  should  be  borne 
by  the  respondents.  The  plaintiff's  right  to  come  into  equity  for  an 
accounting  is  not  to  be  doubted. 

[2]  It  is  urged,  however,  that  whatever  cause  of  action  plaintiff  has 
ever  had  is  barred  by  the  statute  of  limitations.  Clearly  the  only  lim- 
itation applicable  was  the  ten-year  statute,  which  applies  to  an  equita- 
ble action  (Gilmore  v.  Ham,  142  N.  Y.  1,  36  N.  E.  826,  40  Am.  St. 
Rep.  554),  and  that  statute  did  not  begin  to  run  until  plaintiff  learned 
that  tJie  respondents  had  assumed  to  dispose  of  the  contracts  without 
notice  of  foreclosure  (Treadwell  v.  Clark,  supra),  and  this  was  not 
until  some  time  after  February,  1899. 

[3]  Indeed,  if  it  were  to  be  held,  as  respondents  insist  that  it  should 
be,  that  the  statute  began  to  run  when  the  contracts  were  assigned  to 
the  American  Products  Company,  still  the  defense  of  the  statute  of 
limitations  would  not  be  made  out.  The  nearest  that  respondents 
come  to  fixing  the  date  of  that  assignment  is  that  it  was  "some  time 
in  February,-  1899,"  which  may  have  been  the  very  last  day  of  the 
month.  This  action  was  begun,  as  to  these  respondents,  on  February 
11,  1909. 

[4]  The  statute  of  limitations  is  an  affirmative  defense  to  be  proved 
by  the  party  invoking  it,  and  respondents  do  not  show  that  the  action 
was  not  commenced  within  ten  years  after  the  date  of  the  assignment 
to  the  American  Products  Company.  In  no  aspect  of  the  case,  there- 
fore, has  the  defense  of  the  statute  of  limitations  been  sustained.  The 
trial  justice  has  found  as  a  fact  that  "the  defendants  Ashley,  Emley, 
and  Rubino  have  not  derived  large  profits  or  any  profits  from  the 
exploitation  of  the  said  corporation  assigned  to  them  as  aforesaid." 
If  this  finding  means  that  there  is  nothing  for  which  the  respondents 
should  account,  it  is  in  our  opinion  unsupported  by  the  evidence  and 
is  reversed.  The  finding  that  "the  plaintiff  Johannes  Alexander  Bul- 
ger had  knowledge  of  all  the  aforesaid  transactions  in  February, 
1899,"  is  also  unsupported  by  the  evidence  and  is  reversed.  The 
fifteenth  finding  that  the  assignment  of  the  corporation  to  the  Ameri- 
can Products  Company  was  made  with  the  knowledge  and  consent  of 
Wreckshagen,  Buegger  &  Herzog  is  directly  contrary  to  the  evidence 
and  is  also  reversed.  Striking  these  findings  of  facts  from  the  de- 
cision leaves  a  proper  case  for  the  entry  of  an  interlocutory  decree 
requiring  the  respondents  to  account. 

Since  we  have  adopted  the  respondents'  own  version  of  the  trans- 
actions, and  consequently  the  one  most  favorable  to  them  which  the 
circumstances  will  permit,  there  is  no  necessity  for  ordering  a  new 
trial,  but  a  decree  can  be  entered  at  once  in  accordance  with  the  fore- 
going opinion.  At  the  time  of  the  settlement  of  that  decree,  any  fur- 
ther question  as  to  findings  to  be  reversed,  modified,  or  found  will 
be  passed  upon. 
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The  judgment  appealed  from  will  consequently  be  reversed,  and  a 
judgment. entered  in  accordance  with  this  opinion,  with  costs  and  dis- 
bursements to  plaintiff  in  this  court  and  the  court  below.    All  concur. 


STAINTON  ▼.  JACOB  KAISEE  IMPROVEMENT  CO.  et  al. 
(Supreme  Court,  Appellate  DivisiOD,  Second  Department    April  3,  1914.) 

1.  MoBTOAOM  (I  270*) — Absignment — Sufficiency  of  Evidence. 

In  a  suit  to  foreclose  a  mortgage,  evidence  held  to  support  a  finding 
that  an  alleged  assignment  of  the  mortgage  by  plaintlfT  was  a  forgery, 
even  assuming  tbat  the  certified  copy  of  the  record  of  the  assignment  was 
equivalent  to  the  production  of  the  original  and  that,  had  the  original 
been  produced,  the  commissioner  of  deeds  would  have  Identified  her  sig- 
nature to  the  acknowledgment 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  If  608,  609 ;  Dec. 
Dig.  I  270.»] 

2.  MoBTOAOES  (8  264*) — ^AssiONHENT— Effect. 

An  assignee  of  a  mortgage  who  took  the  assignment  In  reliance  on  the 
record  of  prior  assignment  was  not  protected  by  the  recording  act  where 
the  prior  assignment  was  a  forgery. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  (  666 ;  Dec.  Dig. 
1264.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Annie  E.  Stainton  against  the  Jacob  Kaiser  Improvement 
Company  and  others  to  foreclose  a  mortgage.  From  an  interlocutory 
judgment  in  favor  of  plaintiff,  the  defendant  Jennie  V.  Kennedy  ap- 
peals.   Affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  RICH,  STAPLETON, 
and  PUTNAM,  JJ. 

George  B.  Hayes,  of  New  York  City  (Henry  Siegrist,  of  New  York 
City,  on  the  brief),  for  appellant. 
John  H.  Rogan,  of  New  York  City,  for  respondents. 

CARR,  J.  The  defendant  Jennie  V.  Kennedy  appeals  from  a  judg- 
ment of  foreclosure  and  sale  entered  in  favor  of  the  plaintiff,  and 
which  likewise  canceled  and  set  aside  certain  instruments  of  alleged 
assignment  affecting  the  mortgage  involved  therein.  This  action  grew 
out  of  the  behavior  of  one  George  F.  Stainton,  whose  acts  have  been 
the  subject  of  so  much  recent  litigation  in  this  court,  and  who,  at 
the  time  of  the  trial  of  this  case,  was  confined  in  Raymond  Street 
Jail,  awaiting  trial  on  a  charge  of  forgery.  This  action  was  brought 
to  foreclose  a  mortgage  made  and  executed  by  the  Jacob  Kaiser  Im- 
provement Company  to  Jacob  Kaiser  on  the  15th  day  of  January, 
1910,  given  to  secure  payment  of  the  sum  of  $3,000  and  interest.  The 
plaintiff  claims  title  to  the  mortgage  under  an  assignment  made,  and 
executed  on  the  17th  day  of  January,  1910,  by  the  said  Jacob  Kaiser 
in  favor  of  herself,  which  assignment  was  recorded  in  the  office  of 
the  register  of  the  county  of  Kings  on  January  17,  1910.  The  de- 
fendant appellant  Kennedy  appeared,  and  affirmatively  set  up  in  her 
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answer  that  she  was  the  lawful  owner  and  holder  of  the  mortgage 
in  question  by  virtue  of  the  following  assignments:  One.  duly  ex- 
ecuted and  acknowledged  on  the  20th  day  of  January,  1910,  by  the 
plaintiff  in  favor  of  George  F.  Stainton,  and  recorded  in  the  office  of 
the  register  of  the  county  of  Kings  on  June  24,  1910;  one  dated  the 
27th  day  of  June,  1910,  from  George  F.  Stainton  to  one  Herman 
Rosenthal,  recorded  in  the  office  of  the  register  of  the  county  of 
Kings  on  the  9th  day  of  July,  1910,  and  one  dated  the  7th  day  of 
July,  1910,  from  the  said  Herman  Rosenthal  to  the  defendant  appel- 
lant, recorded  in  the  office  of  the  register  of  the  county  of  Kings  on 
the  20th  day  of  September,  1910. 

[1]  The  testimony,  briefly  summarized,  is  as  follows:  The  plain- 
tiff was  the  aunt  of  George  F.  Stainton,  who  was  a  lawyer  and  who 
had  in  his  possession,  in  the  middle  of  January,  1910,  $3,500  of  the 
plaintiff's  money.  This  money  was  the  proceeds  of  the  sale  of  some 
property  under  a  judgment  of  foreclosure  in  which  the  aunt  was  the 
plaintiff.  That  foreclosure  action  had  been  conducted  by  the  said 
George  F.  Stainton  on  behalf  of  the  plaintiff,  and  he  retained  the 
moneys  with  her  consent  until  he  had  a  chance  to  put  it  out  again 
in  a  good  mortgage.  She  directed  her  nephew  to  purchase  the  mort- 
gage now  in  question,  from  Kaiser.  The  money  was  paid  over  to 
Kaiser  for  an  assignment  of  the  mortgage,  she  saw  it  paid,  and  she 
got  the  balance  ($500)  in  check  and  cash.  The  assignment  was  signed 
by  Kaiser  in  her  presence,  but  she  never  saw  it  afterwards.  It  was 
to  be  put  on  record,  and  she  left  it  with  her  nephew  for  that  pur- 
pose. She  asked  for  it,  but  she  never  saw  it  afterwards.  He  had 
everything  concerned  with  it,  the  assignment  and  the  mortgage,  every- 
thing. Her  nephew  made  a  check  to  her  for  the  amount  of  the 
mortgage,  and  she  indorsed  it  over  to  Kaiser.  She  did  not  know  that 
the  mortgage  had  been  assigned  out  of  her  until  a  year  afterwards, 
and  she  never  received  ah)rthing  on  account  of  interest.  It  was 
offered  to  her,  but  she  would  not  have  anything  to  do  with  it  after 
it  had  been  assigned.  It  was  assigned  to  two  other  people  without  her 
consent,  and  she  did  not  see  any  assignment.  She  was  interested  in 
the  Kaiser  Improvement  Company.  George  F.  Stainton  represented 
the  Kaiser  Improvement  Company,  and  he  represented  Jacob  Kaiser, 
and  he  represented  the  plaintiff,  and  he  drew  the  check  in  the  presence 
of  the  plaintiff  and  handed  it  over  to  Jacob  Kaiser.  She  testified  that 
she  did  not  know  what  was  the  amount  of  the  check  for  the  balance, 
whether  it  was  $375,  but  she  asked  for  cash,  $125.  She  carried  the 
check  for  the  balance  around  in  her  pocket  for  a  week,  and  she  then 
gave  it  to  her  niece  (who  was  the  wife  of  George  F.  Stainton)  to  "put 
in  bank  and  deposit  it."  The  niece  gave  the  plaintiff  the  money 
afterwards,  when  she  put  the  check  through  her  bdnk.  The  plaintiff 
did  not  have  a  bank  account  at  the  time  of  this  transaction.  She 
could  not  remember  seeing  any  one  take  Kaiser's  acknowledgment  to 
the  assignment. 

The  defendant  appellant  put  in  evidence  a  certified  copy  of  the 
record  of  the  alleged  assignment  from  the  plaintiff  to  George  F. 
Staintpn.     She  never  had  the  original  assignment,  but  through  her 
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husband  she  had  possession  of  the  bond  and  mortgage  and  produced 
them  on  the  trial.    Her  husband  attended  to  the  transaction. 

Alfred  J.  Baker,  an  attorney  at  law,  called  on  behalf  of  the  de- 
fendant, testified  that  he  had  searched  the  records  in  the  register's 
office  of  Kings  county  on  behalf  of  the  defendant  when  the  mortgage 
had  been  offered  for  sale  by  Rosenthal  to  her  husband,  and  that  he 
saw  the  assignment  from  Annie  E.  Stainton  to  George  F.  Stainton  on 
file  in  the  register's  office,  but  it  had  not  yet  been  recorded.  He  re- 
quested the  register's  office  to  send  the  assignment  to  him.  He  like- 
wise made  an  effort  to  get  it  from  Mr.  Stainton.  Stainton  promised 
to  send  it  to  him. 

John  Kennedy,  called  on  behalf  of  the  defendant,  testified  that  he 
was  her  husband,  and  that  he  knew  one  Herman  Rosenthal,  who  came 
into  his  office  in  June,  1910,  and  wanted  to  know  if  he  would  buy  a 
mortgage.  Rosenthal  came  back  the  next  day,  and  brought  assign- 
ments of  the  mortgage  to  him :  that  is,  an  assignment  from  George  F. 
Stainton  to  Rosenthal.  He  (Kennedy)  asked  Mr.  Baker  to  look  them 
over,  and  he  asked  Mr.  Rosenthal  what  he  wanted  for  the  mortgage 
or  the  assignment.  "He  said,  *I  will  take  $2,750.'  I  said,  'No,  sir ; 
I  think  the  mortgage  runs  too  long,  and  I  will  give  you  $2,500.' " 
They  agreed  on  $2,500.  Baker  told  Kennedy  that  the  assignment 
from  Annie  E.  Stainton  to  George  F.  Stainton  Xvas  on  file  in  the 
register's  office.  He  gave  Rosenthal  a  check,  but  it  was  subject  to 
an  investigation.  This  check  was  admitted  in  evidence.  The  trans- 
action was  closed  on  July  7th.  The  Title  Guarantee  &  Trust  Com- 
pany paid  the  interest  to  him.  The  $2,500  paid  to  Rosenthal  was 
paid  for  the  bond  and  mortgage  in  question,  and  for  nothing  else. 
He  asked  Rosenthal  if  he  was  the  owner  of  the  mortgage,  and  he 
said,  "Yes,"  and  he  asked  him  how  he  got  it,  and  he  said  he  bought 
it  from  a  man  by  the  name  of  Stainton.  He  gave  it  to  Mr.  Baker  to 
investigate  and  make  a  search.  He  did  his  own  appraising.  He  sent 
a  man  to  Brooklyn  to  investigate  -the  Kaiser  Realty  Company,  who 
brought  back  a  report  about  the  company;  that  tney  bore  a  poor 
reputation,  but  the  property  was  all  right.  It  never  entered  his  mind 
that  there  might  be  another  assignment.  The  assignment  from 
Rosenthal  was  made  two  months  before  he  (Kennedy)  recorded  it. 

Charles  R.  Gaiser,  called  on  behalf  of  the  defendant,  testified  that 
he  was  formerly  the  owner  of  the  premises  affected  by  the  mortgage 
in  question,  and  that  Annie  E.  Stainton  never  demanded  any  interest 
from  him.  Kennedy  had  demanded  the  payment  of  interest  from 
him. 

James  E.  Kelly,  called  on  behalf  of  the  defendant,  testified  that  he 
was  acquainted  with  George  F.  Stainton  and  had  represented  him  in 
some  litigation  concerning  his  father's  estate.  The  assignment  in  ques- 
tion was  never  recorded  at  his  request,  and  that  he  had  no  knowledge 
of  such  an  assignment.  The  materiality  of  this  testimony  was  an  al- 
leged indorsement  on  the  disputed  instrument  that  it  was  to  be  re- 
turned to  Mr,  Kelly. 

Estelle  Gertrude  Stainton,  called  on  behalf  of  the  defendant,  testified 
that  she  was  the  wife  of  George  F.  Stainton,  and  that  she  was  a  com- 
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tnissioner  of  d^eds  during  the  summer  of  1909  and  all  of  1910.  (Her 
name  is  attached  to  the  acknowledgment  as  commissioner  of  deeds  to 
the  assignment  in  controversy.)  She  would  attend  at  her  husband's 
office,  three  times  a  week  and  assist  him  as  a  commissioner  of  deeds. 
The  office  of  the  Kaiser  Realty  Company  was  in  the  same  office  as 
George  F.  Stainton,  and  she  admitted  her  signature  as  commissioner  of 
deeds  was  attached  to  the  bond  of  the  Kaiser  Improvement  Company 
to  Jacob  Kaiser.  She  did  not  remember  the  transaction  because  she 
signed  so  many  papers.  She  did  not  remember  anything  about  it.  She 
had  a  great  many  of  these  transactions,  and  she  became  a  commis- 
sioner for  the  accommodation  of  the  Kaiser  Realty  Company  and  her 
husband's  family.  She  had  taken  acknowledgments  of  Annie  £.  Stain- 
ton  as  well  as  oliier  members  of  the  family,  and  the  company.  She  was 
a  commissioner  of  deeds  on  the  20th  day  of  January,  1910,  but  could 
not  remember  if  she  was  in  her  husband's  office  on  ^at  day,  and  did 
not  remember  whether  she  took  any  acknowledgments  during  the 
month  of  January,  1910,  of  Annie  E.  Stainton.  She.  would  not  swear 
either  way.  She  did  not  recollect  an  assignment  of  the  mortgage  by 
Annie  E.  Stainton  to  George  F.  Stainton,  and  did  not  remember  taking 
the  acknowledgment  She  did  not  remember  the  plaintiff  giving  her 
a  check  for  $375  at  about  that  time.  She  admitted  her  signatures  to 
the  acknowledgments  on  the  bond  and  mortgage  in  question.  She  did 
•not  remember  the  name  of  George  C.  Crane,  who  was  the  subscribing 
witness  to  the  assignment  in  question. 

The  plaintiff,  called  in  rebuttal,  testified  that  she  never  executed  the 
assignment  in  question  or  made  any  transfer  of  the  mortgage  to  her 
nephew,  and  never  authorized  anybody  else  to  do  so.  The  judgment 
roll  in  the  action  of  Annie  E.  Stainton  v.  Henry  Kahrs,  to  foreclose  a 
mortgage  for  $3,500,  was  received  in  evidence,  and  the  referee's  re- 
port of  sale  in  that  action,  showing  that  the  amount  due  to  the  plaintiff 
for  princii»l  and  interest,  amounting  to  the  sum  of  $3,710.31,  was 
paid  to  George  F.  Stainton,  the  plaintiff's  attorney.  The  balance  of 
this  amount,  after  investing  the  $3,000  in  the  assignment  of  the  bond 
and  mortgage  in  question,  was  paid  to  the  plaintiff  in  check  and  cash. 
Her  nephew  collected  the  interest  at  all  times  for  her  on  the  mortgage 
which  had  been  foreclosed,  and  sent  it  to  her.  She  had  the  bond  and 
mortgage  which  was  foreclosed  in  her  possession. 

The  court  at  Special  Term  wrote  a  brief  memorandum  which  sets 
forth  the  court's  impression  as  to  the  facts. 

The  appellant  complains  on  this  appeal  that  the  court  at  Special 
Term  erred  in  not  accepting  the  certificate  of  acknowledgment  an- 
nexed to  the  assignment  in  question,  as  sufficient  to  justify  a  finding 
by  it  that  the  defendant  was  the  lawful  owner  and  holder  of  the  bond 
and  mortgage  in  question,  and  that  the  probative  force  of  such  cer- 
tificate of  acknowledgment  was  not  overcome  by  the  uncorroborated 
testimony  of  the  plaintiff.  In  support  of  this  contention,  she  cites  the 
case  of  Albany  County  Sav.  Bank  v.  McCarty,  149  N.  Y.  71,  43  N. 
E.  427,  and  the  authorities  therein  cited. 

We  had  a  quite  similar  question  here  a  few  years  ago  in  Nahe  v. 
Bauer,  141  App.  Div.  115,  125  N.  Y.  Supp.  592,  in  which  the  weight 
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to  be  given  to  a  certificate  of  acknowledgment  was  considered  (opinion 
by  Thomas,  J.)-  There,  as  here,  the  question  of  a  forgery  was  in- 
volved. We  reversed  the  judgment  in  that  case,  on  the  ground  that 
the  testimony  overcame  the  prima  facie  presumption  of  the  acknowl- 
edgment In  the  Albany  Savbgs  Bank  Case,  149  N,  Y.  71,  43  N.  E. 
427,  the  existence  of  a  certiiitote  of  acknowledgment  was  held  to  raise 
an  issue  of  fact  even  though  execution  of  the  instrument  and  the  mak- 
ing of  the  acknowledgment  was  disputed  by  other  evidence.  In  that 
case,  however,  the  original  instrument  and  acknowledgment  were  pro- 
duced in  the  court,  and  the  notary  gave  some  evidence  in  support  of 
his  certificate.  Here  the  original  instrument  and  acknowledgment 
are  not  produced.  The  conmiissioner  of  deeds  whose  name  ai^>ears  on 
the  record  of  the  instrument  cannot  say  whether  or  not  she  ever  took 
such  acknowledgment.  She  has  no  recollection  of  the  circumstances 
one  way  or  other.  Assuming  that  the  certified  copy  of  the  disputed 
and  apparently  lost  assignment  is  equivalent  to  a  production  of  the 
original  instrument,  and  that  the  commissioner  of  deeds  would  have 
identified  her  signature  to  the  acknowledgment — which  is  going  a 
great  way,  further-  than  I  would  like  to  go — yet  there  would  remain 
a  question  of  fact  for  the  trial  court  which  I  am  satisfied  it  decided 
correctly  on  all  the  proofs  before  it 

[I]  If  the  alleged  assignment  to  George  F,  Stainton  from  the  plain- 
tiff was  a  forgery,  then  the  Recording  Act  was  of  no  protection  to  the 
defendant  appellant  Marden  v.  Dorthy,  160  N.  Y,  39,  54  N.  E.  726, 
46  L.  R.  A.  694;  Caccioppoli  v.  Lemmo,  152  App.  Div.  650,  137  N. 
Y.  Supp.  643. 

I  recommend  that  the  judgment  be  affirmed,  with  costs.    All  concur. 


(84  Misc.  Rep.  201) 

PEOPLE  ex  rel.  SIMONS  et  aL  v.  DOWLIXO  et  al. 

SAME  V.  BARKER  et  al. 

(Supreme  Court,  Special  Term,  Onondaga  County.    February,  1914.) 

i.  Highways  (|  77*) — Pboceedings  to  Close — FiLirro  and  Recobdino  Pa- 
pers. 

Under  the  express  provisions  of  Highway  Law  (Consol.  l^ws,  c.  25)  | 
191,  all  papers  in  a  proceeding  by  town  officers  to  close  highways,  consist- 
ing of  the  application,  consent  of  the  town  board,  release  from  damages, 
and  order  of  the  town  superintendent,  must  be  recorded  as  well  as  filed 
in  the  town  clerk's  office ;  it  being  Insufficient  to  record  only  the  release 
and  file  the  other  papers. 

[Ed.  Note — For  other  cases,  see  Highways,  Cent  Dig.  Jg  263-276 ;  Dec. 
Dig.  I  77.*] 

2.  Cebtiobabi  (I  40*) — Time  of  Taking  Pboceedings — Proceedings  to  Close 
HianwATS. 

The  four  months  within  which  a  writ  of  certiorari  may  be  applied  for 
under  Code  Clv.  Proc.  {  2125,  begins  to  run,  where  the  object  of  the  writ 
is  to  review  proceedings  closing  a  town  highway,  from  the  time  the  filing 
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and  lecordlng  of  all  papers  In  the  highway  proceedings  is  completed  pur- 
suant to  Highway  Law,  {  191. 

[Ed.  Note. — For  other  cases,  see  Certiorari,  Cent  Dig.  |  68;   Dea  Dig. 
140.*] 
8.  Recobds  (I  6*) — "Record" — EssKimALS. 

A  "record"  of  a  written  instrument,  the  object  of  which  is  not  only  per- 
petuity but  publicity,  implies  an  actual  transcription  by  the  proper  officer, 
and  not  a  mere  leaving  of  the  paper  with  blm  for  record. 

[Ed.  Note. — For  other  cases,  see  Records,  Cent.  Dig.  |  7;  Dec.  Dig.  i  &* 

For  other  deflnltlons,  see  Words  and  Phrases,  vol.  7,  pp.  6008-6014; 
vol.  8,  p.  7781.] 

4.  Cebtiobabi  ({  41*)— Time  of  Takino  Pbocxedinos — Laches. 

A  mere  delay  of  11  months,  in  applying  for  a  writ  of  certiorari  to 
review  proceedings  closing  a  town  highway,  will  not  require  denial  of  the 
writ  on  the  ground  of  laches. 

[Ed.  Note. — For  other  cases,  see  Certiorari,  Cent.  Dig.  |  59;  Dec  Dig. 
141.*] 

Two  writs  of  certiorari  to  review  proceedings  closing  certain  high- 
ways, both  by  the  People  of  the  State  of  New  York,  on  the  relation  of 
George  G.  Simons  and  another — one  against  Walter  J.  Dowling  and 
others,  individually  and  as  members  of  the  town  board  of  the  Town  of 
Redfield,  and  another,  the  other  against  Albert  S.  Barker  and  others,  in- 
dividually and  as  members  of  the  town  board  of  the  Town  of  Orwell, 
and  another.    Motions  to  quash  writs  denied. 

Strebel,  Corey,  Tubbs  &  Beals,  of  Buffalo,  and  Henry  D.  Coville,  of 
Central  Square,  for  the  motion. 

Davies,  Johnson  &  Wilkinson,  of  Camden,  opposed. 

ANDREWS,  J.  The  object  of  these  writs  is  to  review  proceedings 
of  the  town  officers  of  Orwell  and  Redfield,  Oswego  county,  N.  Y.,  in 
closing  certain  highways  in  said  towns. 

Section  2125  of  the  Code  of  Civil  Procedure  provides  that,  subject 
to  certain  limitations  not  material  here : 

"A  writ  of  certiorari  to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  determination  to  be  reviewed  becomes 
Unal  and  binding,  upon  the  relator,  or  the  person  whom  he  represents,  either 
in  law  or  in  fact" 

[1]  Section  191  of  the  Highway  Law  provides  that  a  town  superin- 
tendent of  highways  may — 

"upon  written  application  and  with  the  written  consent  of  the  town  board, 
make  an  order  laying  out  or  altering  a  highway,  or  discontinuing  a  highway, 
which  has  become  useless  since  it  was  laid  out,  upon  filing  and  recording  in  the 
town  clerk's  office,  with  such  application,  consent  and  order,  a  release  from 
all  damages  from  the  owners  of  lands  taken  or  aflfected  thereby.  *  •  •  An 
order  of  the  town  superintendent,  as  herein  provided,  shall  be  flnaL" 

[2]  The  papers  to  be  filed  and  recorded  with  the  town  clerk  are  the 
release  and  application,  consent  and  order.  It  is  not  enough  to  file  the 
three  latter  papers  and  record  the  former.  The  four  months  within 
which  the  writ  of  certiorari  may  be  applied  for  begins  to  run  from  the 
time  such  filing  and  recording  is  completed. 

[3]  In  the  cases  at  bar  these  papers  were  not  recorded.    They  were 

•For  otiier  cmm  sm  wme  tople  ft  i  muiibbb  In  Dee.  *  Am.  Diti.  UOT  to  date.  *  Rep*r  Indezaa 
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left  with  the  town  clerks,  and  were  retained  by  them ;  such  originals 
constituting,  as  they  claim,  the  record.  But  this  is  not  so.  More  than 
mere  filing  is  required.  A  record  implies  an  actual  transcription  by  the 
oflficial.  The  object  is  not  only  to  give  the  instriunent  perpetuity  but 
publicity. 

Nor  does  leaving  the  papers  with  the  clerks  for  record  comply  with 
the  statute.  There  must  be  an  actual  record  before  the  order  becomes 
final. 

An  examination  of  the  case  and  exceptions  in  People  ex  rel.  Dins- 
more  V.  Vandewater,  83  App.  Div.  54-60,  82  N.  Y,  Supp.  627,  will 
show  that  these  precise  questions  were  raised  and  decided  in  the  Sec- 
ond Department.  In  the  Court  of  Appeals  (176  N.  Y.  500,  68  N.  E 
876)  there  was  a  reversal  for  other  reasons.  But  though  these  ques- 
tions were  there  also  discussed  upon  the  brief,  no  criticism  was  made 
in  that  court  as  to  the  conclusion  of  the  court  below. 

Therefore  the  fact  that  these  orders  were  made  and  filed  on  Novem- 
ber 30,  1912,  and  that  this  proceeding  was  not  begun  until  October  18, 
1913,  constitutes  no  ground  for  quashing  the  writ. 

[4]  Nor  can  I  hold  that  the  writ  should  be  quashed  because  of  any 
alleged  laches  on  the  part  of  the  relator.  At  the  time  the  orders  were 
filed,  or  within  a  few  days  thereafter,  the  relator  knew  of  the  action 
which  had  been  taken.  But  the  mere  delay  bf  11  months  of  an  applica- 
tion for  the  writ  has  never,  so  far  as  I  know,  been  held  sufficient  to 
justify  its  denial. 

It  may  well  be,  however,  that  such  a  delay,  coupled  with  such  acts  as 
would  lead  the  defendant  to  believe  that  any  adverse  claims  were  aban- 
doned, or  even  a  failure  to  act  if  it  led  to  such  belief,  and  the  fact  that 
the  defendant  in  reliance  upon  such  action  or  nonaction  had  expended 
money  or  had  put  itself  in  a  position  which  it  would  not  have  otherwise 
assumed,  and  which  would  cause  loss  to  it  if  the  writ  were  granted, 
would  be  sufficient  to  lead  the  court  to  refuse  action.  But  in  this  case 
there  seems  to  be  no  such  condition  of  affairs.  The  relator  at  the  lime 
the  orders  of  the  town  superintendents  were  given  asserted  what  he 
claimed  to  be  his  rights.  He  claimed  then,  and  has  always  claimed,  to 
be  the  owner  of  land  affected  by  the  proposed  action  with  regard  to 
the  highways  in  question,  and  the  defendants  did  whatever  was  done 
by  them  knowing  all  the  facts,  not  relying  on  any  supposed  waiver 
or  consent  on  the  part  of  the  plaintiff,  but  assuming  that  the  Salmon 
River  Power  Company  had  the  legal  title  to  the  lands  to  which  the 
plaintiff  laid  claim. 

The  question  as  to  whether  the  plaintiff  is  the  actual  owner  of  the 
land  claimed  by  him,  and  as  to  the  effect  of  the  deed  executed  by  him, 
may  be  more  properly  considered  after  the  return  to  the  writ  of  cer- 
tiorari has  been  made. 

The  motions  to  quash  the  two  writs  are  hereby  denied,  with  $10  costs 
in  each  case. 

The  time  to  make  returns  thereto  is  extended  until  20  days  after  the 
filing  of  the  orders  denying  the  motions  to  quash  the  writs. 

Ordered  accordingly. 
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In  re  NABGAKE8. 
(Supreme  Conrt,  Appellate  Dirlslon,  First  Department    April  3,  1914.) 

1.  CoRTBAcra  (I  45*) — ^Deuvkbt — Etidekck. 

The  poBseBBlon  by  an  executor  of  an  instmment,  two  years  after  be  be- 
came executor,  signed  by  testator,  and  which  acknowledged  testator's  in- 
dei.tedness  to  the  executor  in  a  certain  sum,  was  not  evidence  that  tes- 
tator had  erer  delivered  the  instrument  to  the  executor,  and  beooe  it 
could  not  be  made  the  basis  of  a  contract  between  testator  and  the  execu- 
tor, whidi  would  support  a  claim  against  the  estate. 

[Ed.  Note.— For  other  cases,  see  Ck>ntracts,  Cent  Dig.  i|  169.  191,  205, 
213,214;  Dec.  Dig.  I  45.*] 

2.  Accouira  Stated  (|  4*) — Recitai.  of  Ihdebtedwess. 

An  Instrament  reciting  that  the  signer  acknowledges  himself  to  be  in- 
debted to  ttie  person  named  therein  in  a  certain  sum,  which  amount  the 
signer  promised  to  pay  from  the  proceeds  to  be  obtained  from  properties 
in  the  signer's  name  in  a  certain  parish,  is  not  enforceable  as  an  account 
stated. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Cent  Dig.  {{  14,  15; 
Dec.  Dig.  i  4.*] 

8.  Evidence  (i  215*) — AomssioNs. 

An  Instrument  in  an  executor's  possession,  signed  by  testator  and  ac- 
knowledging an  Indebtedness  to  the  executor  in  a  certain  sum,  which  tes- 
tator therein  agrees  to  pay  from  the  proceeds  of  certain  properties,  may 
be  used  by  the  executor  as  an  admission  by  testator  that  he  had  received 
the  sum  stated  from  the  executor,  even  though  it  cannot  be  made  the 
basis  of  a  contract  between  them  for  want  of  a  showing  of  delivery. 

[Ed.  Note.-^For  other  cases,  see  Evidence,  Cent  Dig.  |{  754-7W;  Dec. 
Dig.  I  215.*] 

4.  CONTBAOTB  (H  15,  42*)— EXEOUTIOK— DeIXVEBT. 

A  written  statement  that  the  signer  of  a  paper  Intended  to  pay  a  cer- 
tain sum  out  of  the  proceeds  of  certain  land  was  not  a  binding  contract  if 
it  was  not  delivered  to  the  payee  named  therein  and  assented  to  by  him. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  gi  61-66,  207-214; 
Dec.  Dig.  {{  15,  42.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

Petition  by  Ricardo  Narganes  for  the  establishment  of  a  claim  in 
his  favor  against  the  estate  of  Cristobal  N.  Madan,  deceased,  of  which 
petitioner  is  executor.  From  a  decree  of  the  surrogate  disallowing 
the  claim,  claimant  appeals.    Affirmed. 

Argued  before  INGRAHAM.  P.  J.,  and  CLARKE,  SCOTT 
DOWLING,  and  HOTCHKISS,  JJ. 

Carroll  G.  Walter,  of  New  York  City,  for  appellant. 

Linsly  Johnson,  of  New  York  City,  for  respondent 

INGRAHAM,  P.  J.  The  testator  died  in  the  island  of  Cuba  on 
the  12th  day  of  January,  1904,  a  resident  of  the  state  of  New  York, 
leaving  a  last  will  and  testament  which  was  duly  admitted  to  probate 
on  March  13,  1911,  and  by  which  he  appointed  the  petitioner  his 
executor,  and  on  the  4th  of  May,  1911,  letters  testamentary  were  is- 
sued to  the  petitioner.  On  June  13,  1911,  the  executor,  Ricardo  Nar- 
ganes,  instituted  a  proceeding,  under  section  2719  of  the  Code  of 

•For  other  casn  ne  ume  topic  &  i  hcmbeb  in  Dec.  A  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct)  IN  BE  NASGANES  923 

Civil  Procedure,  to  recover  from  the  estate  of  his  testator  a  claim 
amounting  to  $3,330  and  interest  To  prove  this  claim  the  petitioner 
presented  an  instrument  which  was  proved  to  be  in  the  handwriting  of 
the  testator  and  was  dated  June  2,  1897.  That  instrument  admitted  a 
loan  by  the  petitioner  to  the  testator  on  July  15,  1895,  of  $1,060,  cash 
for  letter  of  credit,  $300,  cash  loaned  on  March  24th,  $40,  check  for 
payment  in  Louisiana,  $250,  and  interest  on  these  amounts  at  10  per 
cent,  and  this  account  was  followed  by  this  statement: 

"I  acknowledge  to  be  indebted  to  Mr.  Ricardo  Narganes  In  the  sum  of  one 
thousand  nine  hundred  and  twenty-two  dollars  which  amount  I  promise  to  pay 
Iiioi  from  the  proceeds  to  be  obtained  from  the  properties  which  appear  to 
be  in  my  name  in  the  parish  of  liTingston,  state  of  La. 

"New  York,  June  2,  1897. 

"(Signed]  Cristobal  N.  Madan." 

The  only  evidence  as  to  the  custody  of  this  instrument  appears  in 
the  testimony  of  the  petitioner's  attorney.  He  testified  that  he  re- 
ceived this  instrtunent  from  the  petitioner  personally  in  February  or 
March,  1913. 

[1]  The  petitioner  being  the  executor  of  the  testator,  his  posses- 
sion of  the  instrument  two  years  after  the  letters  were  issued  to  him 
was  not  evidence  that  the  petitioner  had  the  instrument  in  his  pos- 
session prior  to  the  date  of  thq  death  of  the  testator,  or  tliat  the 
testator  had  ever  delivered  it  to  him,  so  that  it  could  be  the  basis  of 
a  contract  between  the  testator  and  the  petitioner. 

[2]  The  surrogate  was  clearly  right  in  the  conclusion  that  this  in- 
strument could  not  be  enforced  as  an  account  stated,  or  as  a  prom- 
ise to  pay  a  sum  of  money  named  by  the  testator  to  the  petitioner. 
From  all  that  s^pears,  the  petitioner  might  have  found  ^is  paper 
among  the  papers  .of  the  testator  after  letters  testamentary  were 
issued  to  him.  The  fact  that  such  an  instrument  was  found  with  the 
testator's  papers  after  his  death  would  negative  the  claim  that  there 
was  any  promise  or  agreement  by  the  testator  to  pay  any  sum  of 
money  to  the  petitioner.  Nor  was  there  any  evidence  that  the  sum 
of  money  which  the  testator  there  acknowledged  himself  indebted  to 
the  petitioner  had  not  been  paid. 

[3]  The  plaintiff  claims,  however,  that  it  can  be  used  as  an  ad- 
mission made  by  the  testator  in  his  own  handwriting  that  the  peti- 
tioner had  advanced  to  the  testator  the  various  sums  Sierein  specified 
on  the  dates  named,  and  I  am  inclined  to  think  that  it  had  probative 
force  as  such  an  admission,  and  therefore  there  was  evidence  before 
the  surrogate,  which  was  uncontradicted,  that  the  petitioner  had  ad- 
vanced to  the  testator  the  various  sums  therein  specified.  The  instru- 
ment, however,  is  dated  June  2,  1897,  and  the  testator  died  January 
12,  1904.  Six  years  had  therefore  elapsed  between  the  date  of  the 
admission  and  the  date  of  the  testator's  death,  and  the  claim  was  bar- 
red by  the  statute  of  limitations,  unless  there  was  an  enforceable 
promise  to  pay  from  the  proceeds  to  be  obtained  from  the  properties 
in  the  state  of  Louisiana;  but,  if  this  instrument' cannot  be  used  as 
evidence  of  a  promise  because  of  the  lack  of  evidence  of  its  delivery 
to  the  petitioner,  this  provision  as  to  the  pa}rment  cannot  have  the 
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upon  this  direction  but  upon  the  words  of  absolute  gift  following.  See 
Matter  of  Hedger's  Estate,  9  N.  Y.  Supp.  347,  affirming  6  N.  Y.  Supp. 
769.  As  the  law  favors  the  vesting  of  estates,  this  general  direction  is 
insufficient  to  bring  the  present  case  within  the  decisions  cited  above. 
It  would  seem  by  the  weight  of  authority  that  the  corpus  of  the  estate 
was  absolutely  vested  by  the  will,  the  time  of  taking  possession  and 
enjoyment  being  postponed.    Matter  of  Hedger's  Estate,  supra. 

In  the  Baer  Case,  upon  which  the  defendant  Foster  strongly  predi- 
cates her  claim  of  intestacy,  the  testatrix  devised  her  residuary  estate 
to  her  executors  in  trust  for  the  use  of  her  daughter  Emeline  during 
her  life,  and  provided  that  upon  her  death  the  remainder  should  go  to 
her  issue,  if  she  had  any.  In  the  event  of  the  daughter  dying  without 
issue,  the  income,  rents,  and  profits  were  to  be  applied  to  the  use  of  a 
second  daughter,  should  she  survive  Emeline,  during  her  life,  and 
upon  her  death  the  estate  was  to  be  divided  equally  among  "the  chil- 
dren and  lawful  heirs  of  my  brother  Harmon  Hendricks,  deceased,  to 
share  and  share  alike  per  stirpes."  Ten  children  of  the  deceased,  Har- 
mon Hendricks,  were  living  at  the  time  of  the  death  of  the  testatrix, 
but  they  all  died  before  Emeline,  the  first  life  tenant.  Some  left  wills 
under  which  any  interest  they  might  have  in  the  estate  would  pass. 
In  arriving  at  the  conclusion  that  these  wills  conveyed  to  their  benefi- 
ciaries no  interest  in  the  estate  in  question,  the  court  was  influenced 
by  two  facts,  neither  of  which  is  to  be  found  in  the  present  will :  First, 
that  the  only  words  of  gift  to  the  children  were  to  be  found  in  a  direc- 
tion to  distribute ;  second,  that  the  said  gift  was  to  take  effect  only  in 
the  event  of  Emeline's  death  without  issue,  Emeline  at  the  time  of  the 
death  of  the  testatrix  being  a  young,  unmarried  girl.  There  was  plain- 
ly no  vesting  of  the  remainders  in  the  children  when  the  testatrix  died, 
for  their  interests  were  entirely  dependent  upon  the  death  of  Emeline 
without  issue,  and  therefore,  as  they  predeceased  Emeline,  they  had 
no  devisable  interest  in  the  estate.  When  the  testator.  Chase,  died,  the 
remaindermen  were  persons  in  being  who  had  an  immediate  right  to 
the  possession  of  the  property  on  the  determination  of  the  life  estate 
of  Adaline  A.  Bucklin,  and  they  therefore  took  vested  remainders 
within  the  meaning  of  the  statute.  Real  Prop.  Law  (Consol.  Laws,  c. 
50)  §  40.    As  Judge  Woodruff  said  in  Moore  v.  Littel,  41  N.  Y.  66: 

"If  you  can  point  to  a  man,  woman,  or  child  who.  If  the  life  estate  should 
now  cease,  would,  eo  instantl  et  Ipso  facto,  hare  an  Immediate  right  of  pos- 
session, then  the  remainder  Is  vested." 

An  application  of  this  practical  test  to  the  present  case  results  in 
the  inevitable  conclusion  that  the  remainders  vested  at  the  death  of 
the  testator.'  I  do  not  believe  that  the  words  "or  if  she  be  not  then 
surviving,  to  her  descendants,"  following  the  gifts  to  the  remainder- 
men, affect  the  vesting;  they  create  a  condition  subsequent  by  which 
the  remainders  may  be  defeated,  but  not  a  condition  precedent  on 
which  the  vesting  depends.  Moore  v.  Littel,  supra ;  Doscher  v.  Wyck- 
off,  132  App.  Div.  139,  142,  116  N.  Y.  Supp.  389.  It,  therefore,  fol- 
lows that  Mrs.  Clark,  Mrs.  Lincoln,  and  Ellen  D.  Lincoln  took  vested 
remainders  on  the  death  of  the  testator.  It  also  follows  that  Franklin 
Chase  Clark  and  Ellen  D.  Lincoln,  as  descendants  of  Mrs.  Clark  and 
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Mrs.  Lincoln,  had  a  contingent  interest  in  the  remainder  of  the  re- 
spective parent,  dependent  upon  the  descendant  surviving  said  parent. 
When  Mrs.  Clark  and  Mrs.  Lincoln  died,  these  remainders  immedi- 
ately vested  in  the  descendants,  and,  as  the  will  contains  no  words  of 
divestiture  concerning  them,  the  subsequent  death  of  Ellen  D.  Lincoln 
during  the  life  tenancy  did  not  affect  such  vesting. 

[3]  The  sole  remaining  question  is  the  effect  of  the  death  of  Ellen  D. 
Lincoln,  before  the  life  tenant  and  without  descendants,  upon  the  gift 
to  her  as  original  remainderman.  The  testator  failed  to  make  provi- 
sion for  this  occurrence,  and  the  question  must  therefore  be  determined 
from  the  interpretation  to  be  placed  upon  the  words  "or  if  she  be  not 
then  surviving,  to  her  descendants."  After  careful  consideration  I  am 
constrained  to  hold  that  the  testator  merely  intended  that,  in  the  event 
of  the  death  of  a  remainderman  leaving  issue  during  the  life  tenancy, 
the  interest  of  one-  so  dying  should  vest  in  her  issue.  In  Doscher  v. 
Wyckoflf,  supra,  the  testator  gave  all  his  property  to  his  executors  in 
trust  for  the  use  of  his  wife  so  long  as  she  remained  his  widow,  and 
further  provided: 

"On  ttae  death  or  remarriage  of  my  wife  I  give  all  my  property  *  •  * 
In  equal  portions  to  my  children  then  living  and  the  issue  of  such  as  may 
have  died,"  etc. 

In  construing  this  will  Burr,  J.,  said : 

"The  testator's  son,  Abraham  Vandereer  Wyckoff,  took  a  vested  estate  In 
remainder  subject  to  be  defeated  by  his  death  during  the  lifetime  of  his 
mother.  •  *  *  His  death  before  his  mother,  leaving  issue,  was  a  contin- 
gency upon  which  such  remainder  might  vest  in  bis  issae,  but  It  was  not  an 
event  upon  which  the  vesting  in  him  depended." 

Such  a  construction  seems  also  to  have  been  favored  in  the  earlier 
cases.  In  Smither  v.  Willock,  9  Ves.  Jr.  233,  there  was  a  bequest  to 
the  testator's  wife  for  life,  and  after  her  death  the  estate  was  to  be 
divided  between  his  brothers  and  sisters  in  equal  shares,  but  in  case 
of  the  death  of  any  in  the  life  of  the  wife,  the  share  of  him,  etc.,  so 
dying  was  to  be  divided  between  his,  etc.,  children.  One  of  the  broth- 
ers died  during  the  lifetime  of  the  widow  without  ever  having  had  a 
child.  The  master  of  the  rolls  held  the  share  of  the  deceased  brother 
to  be  vested  subject  to  be  divested  only  in  the  event  of  his  death  in  the 
life  of  the  testator's  widow,  leaving  issue,  and  consequently,  that  event 
not  having  happened,  his  representative  was  entitled. 

In  conclusion,  I  am  of  the  opinion  that  by  his  will  the  deceased. 
Chase,  vjJidly  disposed  of  all  his  property ;  that  on  his  death  the  re- 
mainders vested  in  Mrs.  Clark,  Mrs.  Lincoln,  and  Ellen  D.  Lincoln ; 
that  on  the  death  of  Mrs.  Clark  and  Mrs.  Lincoln  their  interests 
passed  under  the  will  to  their  descendants,  and,  lastly,  that  the  death 
of  Ellen  D.  Lincoln,  without  issue  and  before  the  life  tenant,  did  not 
affect  the  vesting  of  her  one-third  interest  in  the  estate  as  original  re- 
mainderman, nor  the  one-third  interest  which  passed  to  her  on  the 
death  of  her  mother.  It,  therefore,  follows  that  she  died  seised  of  a 
devisable  interest  in  two-thirds  of  the  residuary  estate  of  Edward  £. 
146N.T.S.— 69 
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Chase,  deceased,  and  that  the  beneficiaries  under  her  will  are  entitled 
to  an  equitable  division  and  distribution  thereof  by  the  trustees  ac- 
cording to  the  provisions  of  said  will. 
Judgment  accordingly. 


FOSS  T.  NEW  YOHK  CENT.  &  H.  B.  B.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    April  3,  1914.) 

1.  Appeal  and  Ebbob  ({  281*) — PsKSEimNa  Questionb  ur  Lowkb  Coubt— 

Motion  fob  New  Tbial. 

Wbere  there  was  no  motion  for  a  new.  trial,  an  appeal  presents  qaes- 
tions  of  law  only. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and  Error,  Cent  Ettg.  If  1650- 
1661,  3024,  3281 ;    Dec.  Dig.  {  281.*] 

2.  Bbokebs  (S  65*) — Compensation — Coioiission  pbok  Advxbse  Pabtt. 

An  agreement  by  a  real  estate  broker  to  endeavor  to  procure  certain 
tracts  of  land  for  an  intending  purchaser  at  the  lowest  price  possible  with- 
out disclosing  the  name  of  the  purchaser,  but  to  secure  his  commission 
from  the  vendors,  the  purchaser  agreeing  only  not  to  purchase  through 
any  one  else,  is  not  contrary  to  public  poUcy,  If  the  vendors  are  given 
to  understand  that  while  they  were  to  pay  the  commission,  the  broker 
was  representing  tfie  purchaser. 

[Ed.  Note. — For  otber  cases,  see  Brokers,  Cent  Dig.  g$  48-60 ;  Dec.  Dig. 
{  65.*] 

3.  Bbokebs  (§  88*) — Actions — Sutbicienot  of  Evidknce — Good  Faith. 

In  an  action  against  the  purchaser  for  breach  of  its  agreement  not  to 
purchase  through  another,  evidence  held  not  to  show,  as  a  matter  of  law, 
that  the  broker  did  not  endeavor  in  good  faith  to  induce  the  owners  to 
offer  the  property  at  the  lowest  price  at  which  they  would  sell. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  S|  121,  123-130; 
Dec.  Dig.  {  88.*) 

4.  Appeal  and  Ebbob  (S  927*) — Taking  Cass  fhou  Juby — Weiqht  of  Evi- 

OENCK. 

In  determining  whether  a  complaint  should  be  dismissed  or  verdict  di- 
rected for  the  defendant  for  lack  of  evidence,  the  testimony  of  the  plain- 
tiff must  be  taken  to  be  true,  and  he  is  entitled  to  the  most  favorable  in- 
ference to  be  drawn  from  all  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  firror,  Cent  Dig.  {|  2912, 
2917,  3748,  3758,  4024 ;   Dec.  Dig.  g  927.*] 

5.  Bbokebs  (8  9*) — Repbesentation  by  Oittcebs — Contbaot. 

An  agreement  by  the  president  of  a  corporation  with  a  real  estate 
broker  that,  so  long  as  he  remained  the  head  of  the  company,  it  would 
not  purchase  certain  tracts  of  land  through  any  one  but  the  broker  is  not 
binding  upon  the  company  after  the  resignation  of  the  president  although 
he  remained  a  member  of  the  board  of  directors  and  of  the  committee  in 
charge  of  the  purchase  of  that  property. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  |  10;  Dec.  Dig. 
19.*] 

6.  Bbokebs  (S  41*) — Contbacts  bt  Officebs — Ratification. 

The  fact  that  after  the  resignation  of  the  president  the  company  pur- 
chased one  of  the  tracts  through  the  broker  for  which  he  collected  a  com- 
mission from  the  vendors,  and  continued  negotiations  through  him  for  a 
time  for  the  other  tracts,  was  not  a  ratification  of  the  agreement  of  the 
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former  president  or  a  new  agreement  by  impllcatlon  on  the  part  of  the 
comiMny  not  to  purchase  through  another. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cotit  Dig.  i  41;   Dec.  Dig.  , 
S  41.»] 

Ingraham,  P.  J.,  and  McLaughlin,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Archibald  C.  Foss  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  Judgment  for  the  plaintiff,  and  defend- 
ant appeals.    Reversed,  and  complaint  dismissed. 

See,  also,  144  N.  Y.  Supp.  1116. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT.  JJ. 

Austen  G.  Fox,  of  New  York  City,  for  appellant 
GrJint  C.  Fox,  of  New  York  City  (Stanley  Holcomb  MoUeson,  of 
New  York  City,  on  the  brief),  for  respondent. 

LACJGHLIN,  J.  The  plaintiff  is  a  real  estate  broker,  and  he 
brought  this  action,  not  to  recover  commissions,  but  to  recover  dam- 
ages for  a  breach  of  a  parol  contract  alleged  to  have  been  made  between 
him  and  the  defendant  in  1906,  by  which  he  claims  that  the  defendant, 
through  William  H.  Newman,  who  was  then  its  president,  employed 
him  to  endeavor  to  negotiate  the  purchase  of  seven  parcels  of  real 
estate,  known  as  the  "King  Estate,"  at  Weekawken,  N.  J.,  on  terms 
satisfactory  to  the  defendant;  he,  however,  to  receive  no  conMnis- 
sions  from  defendant,  and  it  agreeing  with  him  "that  in  the  event  it 
purchased  said  property,  and  in  the  event  it  purchased  any  of  said 
parcels  thereof,  it  would  purchase  the  same  through  him"  as  its  bro- 
ker, so  that  "he  might  obtain  commission  from  the  owners  of  said 
property  and  of  said  parcels  on  the  sales  thereof."  The  plaintiff  al- 
leges that  he  negotiated  for  the  defendant  the  purchase  of  three  of 
said  parcels,  and  received  commissions  thereon  from  the  owners ;  and 
that  he  subsequently  endeavored  to  negotiate  the  purchase  for  it  of  the 
remaining  four  parcels,  and  obtained  an  agreement  from  the  owners 
that  they  would  pay  him  the  usual  commissions  "on  each  and  every  sale 
of  said  parcels  m  which  plaintiff  should  be  the  broker  for  the  pur- 
chaser at  said  sale  or  sales";  and  that  he  was  "ready,  willing,  and 
able. and  offered  to  the  defendant  to  do  and  did  do  all  things  necessary 
as  its  broker  to  negotiate  the  purchase  of  said  parcels  for  the  defend- 
ant on  terms  satisfactory  to  it,"  but  that  the  defendant  purchased  said 
four  parcels,  in  violation  of  its  agreement  with  him,  and  to  his  dam- 
age in  the  sum  of  $25,000,  being  the  amount  of  the  commissions  he 
would  have  received  had  the  purchase  been  made  through  him. 

At  the  close  of  the  plaintiff's  case,  counsel  for  defendant  moved  for 
■the  dismissal  of  the  complaint  on  the  grounds,  among  o^ers:  (1) 
That  plaintiff  had  not  proved  the  cause  of  action  alleged  or  any  cause 
of  action ;  (2)  that  the  agreement,  as  testified  to  by  the  plaintiff,  was 
that  the  defendant  would  not  purchase  the  property  through  any  one 
but  plaintiff  as  broker  so  long  as  Mr.  Newman  remained  "head  of  the 
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company,"  and  that  Mr.  Newman  ceased  to  be  president  and  head  of 
the  company  long  prior  to  the  purchases  of  the  last  four  parcels ;  (3) 
that  it  was  not  a  violation  of  the  agreement,  which  plaintiff  testified 
Newman  made  with  him,  for  the  defendant  to  purchase  the  property 
direct  from  the  owners,  as  it  did,  without  employing  or  paying  a  com- 
mission to  any  other  broker,  and  especially  so  since  one  of  the  owners 
refused  to  negotiate  a  sale  through  the  plaintiff ;  (4)  that  the  contract 
is  void  as  against  public  policy  on  the  ground  that  die  plaintiff  led  the 
owners  to  believe  that  he  was  acting  solely  for  their  interests  in  en- 
deavoring to  procure  the  highest  prices  obtainable  for  their  lands,  and 
at  the  same  time  was  assuring  the  defendant  that  he  was  endeavoring 
to  procure  the  property  for  it  at  as  low  a  price  as  possible,  and  did  not 
disclose  "to  either  party  that  he  was  professing  to  the  other  to  be 
acting  in  the  interests  solely  of  the  latter."  The  motion  was  denied, 
and  an  exception  duly  taken.  Defendant  thereupon  rested  without 
offering  any  evidence,  and  moved  for  a  direction  of  a  verdict,  on  which 
motion  the  court  reserved  decision  and  submitted  the  case  to  the  jury. 

[  1  ]  There  was  no  motion  for  a  new  trial,  and  therefore  the  appeal 
presents  questions  of  law  only. 

[2,  3]  The  first  point  urged  by  the  learned  counsel  for  the  appellant 
is  that  the  contract,  as  shown,  violated  the  legal  and  moral  duty  of  the 
plaintiff  as  a  broker  representing  the  owners,  and  therefore  contra- 
venes public  policy  and  is  void  and  unenforceable.  It  is  not  contended 
that  the  mere  making  of  an  agreement  by  the  plaintiff  with  the  own- 
ers to  receive  commissions  from  them  in  the  event  of  a  sale  of  their 
lands  through  him  violated  his  contract  with  defendant.  It  was  from 
the  outset  understood  between  the  plaintiff  and  the  defendant's  pres- 
ident that  plaintiff  was  to  receive  no  compensation  from  the  defend- 
ant but  was  to  be  at  liberty  to  obtain  commissions  from  the  owners,  - 
which  is  the  only  manner  contemplated  for  his  receiving  compensation 
for  his  services. 

It  is  quite  apparent  that,  in  such  circumstances,  it  was  the  duty  of 
the  plaintiff  to  act  in  entire  good  faith  with  the  defendant.  He  ac- 
cepted employment  from  it  before  he  obtained  any  agreement  from 
the  property  owners,  either  for  a  sale  of  their  property  or  for  the 
payment  of  commissions.  It  was  also  his  duty  to  endeavor  to  obtain 
for  the  defendant  an  offer  for  the  sale  of  the  property  at  the  lowest 
price  at  which  the  owners  were  willing  to  sell.  The  questions  of  good 
faith  were  submitted  to  the  jury,  and,  if  questions  of  fact,  the  verdict 
is  now  conclusive. 

The  trial  was  in  1913,  nearly  eight  years  after  the  negotiations  in- 
volved in  this  action  commenced,  and  plaintiff  had  very  little  recollec- 
tion independent  from  the  contents  of  the  correspondence  had  at  the 
time.  The  property  in  question  is  water  front  property  and  is  sit- 
uated immediately  to  the  south  of  the  defendant's  West  Shore  Rail- 
road Terminal  at  Weekawken.  Plaintiff  discovered  that  it  was  for 
sale  and  the  price  one  of  the  interested  parties  was  asking,  and  he  con- 
ceived the  idea  that  the  defendant  might  be  interested  in  purchasing 
it.  Accordingly  on  the  7th  of  September,  1905,  he  wrote  the  president 
of  the  defendant,  apparently  without  authority  from  the  owners  of 
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the  property,  stating  that  he  was  offering  the  property  for  sale,  and 
that  he  had  been  informed  that  the  owners  had  offered  it  for  sale  at 
$1,000  per  front  foot,  and  saying  that,  if  Newman  would  make  him 
an  offer,  he  would  be  pleased  to  submit  it  to  the  owners  and  to  en- 
deavor to  get  them  together,  and  closing  as  follows : 

"I  shall  be  pleased  to  assist  you  In  securing  this  property  at  as  low  a  price 
as  possible  If  you  wish  to  purchase  It." 

Having  received  no  reply  to  that  letter,  he  wrote  Mr.  J.  P.  Morgan 
on  September  23,  1905,  drawing  his  attention  to  the  property,  and 
asking  if  he  would  not  consider  forming  a  company  to  develop  the 
property  if  none  of  the  companies  in  which  he  was  interested  desired 
to  purchase  it  This  letter  was  forwarded  to  Newman,  and  by  letter 
under  date  of  September  26,  1905,  he  invited  the  plaintiff  to  call. 
Plaintiff  called  pursuant  to  the  invitation  and  was  informed  that  New- 
man would  be  interested  in  purchasing'  the  property,  but  "wanted  the 
very  lowest  price  that  could  be  gotten  on  it,"  and  plaintiff  promised 
to  see  the  various  owners  "and  try  to  get  a  very  low  price." 

The  plaintiff,  after  his  first  interview  with  Newman,  but  before  the 
contract  in  suit  was  made  with  the  defendant,  called  upon  several  of 
the  most  influential  of  the  property  owners  and  endeavored  to  induce 
them  to  fix  a  selling  price  for  their  lands ;  but  this  they  would  not  do, 
and  suggested  that  he  present  an  offer  from  his  client.  He  reported 
the  result  of  his  interviews  to  Newman,  who,  pursuant  to  authority 
conferred  upon  him  by  the  executive  committee  of  defendants'  board 
of  directors  subsequently,  authorized  him  to  make  an  offer  on  each  of 
the  seven  parcels  conditioned  upon  all  being  sold,  and  he  presented 
that  offer  to  the  several  owners  by  letters  under  date  of  February  23 
or  24,  1906.  Plaintiff  had  agreed  with  Newman  not  to  disclose  to  the 
owner  who  was  desirous  of  purchasing  the  property,  lest  they  might 
ask  higher  prices;   and  he  faithfully  kept  that  agreement. 

I  am  of  opinion  that  plaintiff  had  a  right  to  make  the  agreement  both 
with  defendant  and  with  the  property  owners,  provided  he  did  not  de- 
ceive the  owners  into  thinking  that  he  was  representing  them.  I  see 
no  objection  to  a  broker,  representing  one  desirous  of  purchasing  prop- 
erty, going  to  the  owner  and  saying: 

"I  know  some  one  who  may  purchase  your  property  If  you  will  offer  It  at 
a  reasonable  figure,  and  I  am  representing  him,  but  I  shall  not  proceed  with 
the  negotiations  nnless  you  agree  to  pay  for  my  services,  which  are  to  be  ren- 
dered to  the  purchaser  from  whom  I  am  to  receive  no  compensation." 

That  is  in  effect  what  the  plaintiff  did  in  this  case.  The  property 
owners  knew  from  the  outset  that  the  plaintiff  was  representing  some 
one  who  desired  to  purchase  their  property,  but  who  did  not  wish  his 
identity  known,  and  throughout  the  correspondence  the  purchaser  is  re- 
ferred to,  both  by  the  plaintiff  and  by  the  owners  and  their  representa- 
tives, as  the  client  of  the  plaintiff. 

A  considerable  part  of  the  negotiations  for  the  sale  of  the  property 
was  carried  on  with  plaintiff  by  one  James  Gore  King.  King  was  in- 
terested in  one  of  the  parcels  as  trustee,  in  another  as  stockholder, 
officer,  and  director  of  the  corporate  owner,  and  in  three  other  parcels 
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as  attorney.  He  testified  that  in  the  year  1906,  without  specifying  the 
date,  he  had  a  conversation  with  the  plaintiff  with  respect  to  commis- 
sions, and  agreed  for  the  owners  that,  if  the  plaintiff  succeeded  in 
selling  seven  "or  possibly  six"  of  the  plots  at  prices  for  which  the 
owners  were  willing  to  sell,  "he  should  receive  from  the  owners  a  com- 
mission of  2^  per  cent,  to  be  paid  if  and  when  the  deed  should  be 
delivered  and  not  otherwise,"  and  that  he  was  authorized  to  make  that 
agreement.  King,  who  represented  the  owners  of  five  of  the  parcels, 
replied  on  March  26,  1906,  by  letter  to  the  proposition  submitted  by 
plaintiff  on  February  24th,  nraking  a  counter  proposition,  and  stating 
that  he  understood  the  owners  of  the  other  two  parcels  were  making 
independent  offers.    That  letter  closes  as  follows : ' 

"With  regard  to  the  commisBlon  to  be  t>aid  to  you  as  broker,  if  the  sale  is 
consummated,  whil^  we  regard  two  and  one-half  per  cent  (2%%)  as  too  Ugh, 
considering  the  great  value  of  this  property,  yet  the  owners  of  each  plot  are 
wining  to  pay  at  that  rate  upon  the  proportion  of  the  price  received  by  them 
for  their  respective  plots  provided  the  sale  is  made  at  the  figure  I  have  men- 
tioned, and  provided  further,  that  no  commission  shall  be  paid  or  payable  in 
respect  of  any  given  plot  unless  and  until  the  deed  of  that  plot  Is  delivered 
and  the  entire  purchase  price  thereof  paid.  This  is  to  be  regarded  as  one  of 
the  conditions  of  the  above  offer." 

The  other  owners  also  agreed  to  pay  like  commissions.  There  was 
no  agreement  on  the  part  of  plaintiff  to  do  anything  for  the  owners, 
and  he  was  not  vested  by  them  with  any  discretion.  They  fixed  their 
selling  prices  and  made  their  own  propositions  to  him  to  be  presented 
to  his  client.  On  March  30,  1906,  he  communicated  with  Newman  by 
letter  the  substance  of  the  propositions  he  received  from  the  owners, 
stating  that  the  owners  represented  by  King  would  take  less  than  the 
amount  of  their  offer.  After  that  the  plaintiff  had  further  negotiations 
with  the  owners  with  a  view  to  getting  their  lowest  prices,  and  he  com- 
municated by  letter,  under  date  of  April  4,  1906,  to  Newman  the  re- 
sult of  his  efforts.  According  to  the  plaintiff's  testimony,  which  is  un- 
controverted,  he  fully  and  truthfully  informed  Newman  with  respect  to 
his  negotiations  with  the  owners.  After  further  negotiations  New- 
man authorized  plaintiff  to  increase  the  offer  to  $850  per  front  foot, 
and  he  submitted  that  proposition  to  the  owners  about  the  middle  of 
April.  The  owners  did  not  accept  this  offer,  and  on  April  30th  plain- 
tiff wrote  King,  pursuant  to  authority  from  Newman,  making  a  slight 
increase  in  the  offer  and  urging  the  owners  at  once  to  fix  the  lowest 
price  that  they  would  take,  and  stating  that,  on  the  understanding  that 
he  would  receive  a  commission  of  2^  per  cent,  from  the  owners,  he 
would  continue  to  endeavor  to  make,  a  sale.  This  offer  was  met  by  a 
counter  proposition  from  King  on  behalf  of  all  of  the  owners  to  sell 
tne  entire  tract  as  an  entirety  for  $2,183,930.  That  offer  was  rejected 
by  Newman  as  being  $183,930  too  high.  The  plaintiff  then  endeavored 
to  have  the  owners  reduce  their  selling  price.  About  this  time  it  ap- 
pears that  there  was  no  prospect  of  an  immediate  agreement,  and  plain- 
tiff became  solicitous  with  respect  to  the  commissions  he  expected  to 
receive  if  the  deal  went  through,  and  he  had  an  interview  with  New- 
man, to  which  he  testified  as  follows : 
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"I  asked  Mr.  Newman  what  he  could  do  to  protect  me,  as  I  was  doing  ct- 
erythlng  I  could  to  purchase  this  property  for  the  New  York  Central  Railroad 
Company  and  to  keep  the  identity  of  the  purchaser  secret,  and  he  told  me 
that,  so  long  as  he  was  the  head  of  the  company,  the  property  would  not  be 
bou^t  for  the  New  York  Central  through  anybody  but  me,  to  give  me  an  op- 
portunity to  make  my  commission,  as  I  could  not  tell  the  sellers  who  the  buyer 
was,  and  if  anybody  later  submitted  it  to  them  I  would  hare  lost  my  com- 
mission." 

That  is  the  agreement  on  which  this  action  is  based.  On  May  31, 
1906,  King  wrote  the  plaintiff  suggesting  that,  if  he  could  get  his  client 
to  renew  the  former  offer  and  would  throw  off  some  of  his  commis- 
sions, the  owners  might  sell.  The  plaintiff  forwarded  this  letter  with 
a  letter  of  his  own,  under  date  of  June  2d,  to  Newman,  and  also  asked 
Newman  if  defendant  would  not  pay  part  of  the  commissions,  and  was 
informed  that  the  defendant  never  did  and  could  not  pay  commissions. 
Subsequently  King  wrote  plaintiff: 

"If  you  can  secure  your  commission  in  whole  or  in  part  from  the  buyer, 
yon  are  welcome  to  it" 

About  this  time,  King,  not  knowing  that  defendant  was  the  plain- 
tiff's client,  called  on  Newman  with  a  view  to  interesting  the  defendant 
in  this  property,  and  made  the  same  offer  which  Newman  had  previ- 
ously refused ;  but  he  received  no  encouragement.  Plaintiff  continued 
negotiations  with  the  owners,  but  in  June,  1906,  he  was  informed  by 
Newman  that,  on  account  of  the  condition  of  the  money  market,  the 
company  would  not  take  the  matter  up  again  until  fall.  Nothing  of 
importance  transpired  thereafter  until  the  middle  of  March,  1907, 
when  one  of  the  interested  parties  reopened  negotiations  by  a  renewed 
offer.  Plaintiff  took  this  up  with  Newman  and  made  a  covmter  prop- 
osition, with  the  result  that  on  April  17,  1907,  the  owners  of  this  par- 
cel conveyed  to  the  Guaranty  Trust  Company,  and  on  June  14,  1907, 
the  latter  company  executed  a  declaration  of  trust  showing  that  it  held 
the  title  to  the  New  York  State  Realty  &  Terminal  Company,  a  sub- 
sidiary company  of  the  defendant.  On  that  sale  plaintiff  received  his 
commissions  from  the  vendor.  At  Newman's  suggestion  the  plaintiff 
then  resumed  negotiations  with  a  view  to  a  further  purchase,  and  a 
second  parcel  was  purchased  and  title  taken  in  the  name  of  the  plain- 
tiff on  September  5,  1907,  and,  after  giving  back  a  purchase-money 
mortgage  and  a  bond  for  $400,000,  he  deeded  to  the  Guaranty  Trust 
Company,  which  again  executed  a  declaration  of  trust  to  the  New 
York  State  Realty  &  Terminal  Company,  and  the  latter  company  ex- 
ecuted an  agreement  to  save  plaintiff  harmless  from  liability  on  his 
bond.  In  that  instance  plaintiff  received  his  commission  from  the 
vendor  pursuant  to  a  formal  agreement  in  writing,  which  had  been 
prepared  by  one  of  the  attorneys  for  defendant. 

Plaintiff  continued  his  endeavors  to  obtain  an  offer  from  the  own- 
ers of  the  other  parcels  which  would  be  acceptable  to  the  defendant. 
On  the  last  day  of  February,  1909,  William  C.  Brown  became  pres- 
ident of  the  defendant;  Nrnrman  having  resigned.  Newman,  how- 
ever, remained  a  directoi  and  a  member  of  an  executive  committee 
of  the  txKird  of  directors.    At  a  meeting  of  the  board  of  directors 
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held  on  the  3d  day  of  March,  1909,  Brown  drew  the  board's  attention 
to  the  advisability  of  purchasing  a  third  parcel  and  to  the  price  at 
which  it  could  be  secured,  and  the  matter  was  referred  to  him  with 
power.  That  parcel  was  subsequently  purchased  pursuant  to  the  au- 
thority thus  conferred.  In  that  instance  plaintifE  agreed  to  purchase 
in  his  own  name  and  made  a  contract  with  the  owner  on  March  12, 
1909,  but  on  the  same  day  he  assigned  the  contract  to  the  Guaranty 
Trust  Company,  and  the  property  was  deeded  to  that  company  as  be- 
fore, and  plaintiff  received  his  commission  from  the  vendor. 

On  November  10,  1909,  plaintiff  wrote  Brown  in  effect  that  it  was 
an  advantageous  time  to  purchase  the  other  parcels ;  but  on  the  13th 
of  the  same  month  Brown  wrote  him  that  the  company  would  not 
care  to  consider  acquiring  the  property  at  that  time.  At  a  meeting 
of  the  board  of  directors  of  the  defendant  held  on  March  1,  1910, 
Brown  reported  in  effect  that,  in  acquiring  a  right  of  way  for  railroad 
purposes  across  the  lots  in  question,  it  had  covenanted  with  the  own- 
ers to  these  lots  to  keep  open  a  road  for  their  use,  and  that  the  owners 
were  now  demanding  that  the  obligation  be  complied  with;  and  he 
evidently  deemed  it  advisable,  in  the  circumstances,  to  purchase  the 
remaining  parcels,  although  they  were  not  immediately  needed  for 
railroad  purposes.  A  resolution  was  adopted  referring  the  matter  to 
a  committee  of  three,  consisting  of  the  president,  Newman,  and  Mr. 
Harris,  one  of  counsel  for  defendant,  with  power  to  reconmiend  the 
purchase  of  the  four  remaining  lots  to  the  board  of  directors  of  said 
terminal  company.  It  appears  that  King  called  on  Harris  in  Novem- 
ber, 1909,  with  respect  to  this  right  of  way ;  and  Harris  asked  whether 
King  could  sell  "these  properties" ;  and  King  replied  that  he  thought 
he  could  get  the  owners  to  sell'the  four  remaining  parcels  for  $1,000,- 
000,  provided  there  were  no  deductions  for  broker's  commission,  and 
that,  if  the  sale  were  made  through  him,  he  would  charge  no  commis- 
sion for  bringing  it  about.  On  &e  8th  day  of  March,  1910,  plaintiff 
had  a  conversation  with  Newman,  and  the  latter  suggested  that  plain- 
tiff obtain  prices  on  any  or  all  of  the  remaining  plots  and  take  the 
matter  up  with  Brown.  Plaintiff  having  been  informed  on  that  day 
that  borings  were  being  made  on  one  of  the  parcels,  and  that  an  op- 
tion on  it  had  been  asked  and  refused,  wrote  Brown  drawing  attention 
thereto  and  stating  the  then  status  of  the  other  parcels,  and  asking  to 
be  informed  "what  you  wish  to  do  about  these  different  plots."  Plain- 
tiff, following  this  letter,  called  at  Brown's  office  and  was  informed  by 
the  latter's  secretary  that  the  matter  was  in  the  hands  of  Harris ;  and 
plaintiff  arranged  for  and  had  an  interview  with  Harris  about  the  15th 
or  16th  of  March.  Harris  informed  plaintiff  that  the  company  had 
been  negotiating  with  King  for  some  three  weeks  for  the  purchase  of 
the  property,  and  asked  plaintiff  why  he  thought  he  should  be  the  bro- 
ker ;  and  plaintiff  said : 

"I  told  blm  that  I  considered  that  I  was  the  broker  in  the  matter,  as  I 
bad  been  looking  out  for  the  interests  of  the  company,  and  had  tried  to  get 
it  to  the  lowest  possible  price,  and  had  not  disclosed  the  Identity  of  the  buyer, 
and  had  done  everything  I  could  to  get  it  for  the  company  at  the  very  lowest 
possible  amount,  and — oh,  I  also  told  him  that  Mr.  King  was  not  a  disinter- 
ested party,  as  he  was  the  trustee  for  one  of  the  owners,  and  held  a  position  of 
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attorney  for  some  of  the  others,  so  that  in  dealing  with  Mm  he  would  be  deal- 
ing with  a  representative  really  of  the  owners,  instead  of  dealing  with  a 
broker  who  was  disinterested  and  who  was  working  for  his — for  the  inter- 
ests of  the  company." 

Harris  agreed  to  let  plaintiff  know  his  decision  as  to  whether  or 
not  he  woiSd  recognize  plaintiff  as  the  broker,  and  telephoned  him 
shortly  thereafter  that  he  had  decided  to  close  the  purchase  of  the 
property  through  King. 

It  does  not  appear  that  the  plaintiff  informed  either  Brown  or  Har- 
ris of  the  agreement  he  had  made  with  Newman,  or  that  he  asserted  to 
any  of  them  that  he  would  claim  that  he  was  continuing  to  work 
under  that  agreement  after  Newman  ceased  to  be  president,  or  would 
maintain  that  the  company  could  not  purchase  the  properly  directly 
frcMn  the  owners  or  through  another  broker  on  account  of  Newman's 
agreement. 

[4]  On  the  question  as  to  whether  the  complaint  should  have  been 
dismissed  or  a  verdict  directed  for  the  defendant,  the  testimony  of  the 
plaintiff  must  be  accepted  as  true,  and  he  is  entitled  to  the  most  favora- 
ble inference  to  be  drawn  from  all  the  evidence.  It  may  be  that  there 
was  a  question  of  fact  for  the  jury  as  to  whether  the  plaintiff  acted  in 
good  faith  in  the  performance  of  his  agreement  with  the  defendant, 
for  in  one  view  of  some  of  his  letters  it  would  seem  that  he  was  intend- 
ing to  give  the  owners  the  impression  that  he  could  get  his  client  to 
purchase  the  property  without  their  reducing  the  figures  at  which  they 
had  offered  it.  I  think,  however,  that  it  cannot  be  said,  as  matter  of 
law,  that  the  contract  upon  which  he  sues  was  void  as  against  public 
policy,  or  that  he  did  not  endeavor  in  good  faith  to  induce  the  owners 
to  offer  the  property  at  the  lowest  price  at  which  they  would  sell. 

[5]  I  fail  to  see,  however,  how  the  recovery  can  be  sustained  in 
view  of  the  fact  that  the  only  agreement  upon  which  plaintiff  claims 
the  right  to  recover  is  the  agreement  made  by  Newman  that  so  long 
as  he  remained  head  of  the  company  the  property  would  not  be  pur- 
chased through  anybody  but  the  plaintiff.  At  most  that  was  an  agree- 
ment not  to  purchase  through  another  broker,  and  as  a  matter  of  fact 
the  property  was  not  purchased  through  another  broker.  If  the  agree- 
ment be  taken  literally  and  the  purchase  had  been  made  while  Newman 
remained  president,  it  is  doubtful  whether  plaintiff  would  have  been 
entitled  to  recover.  Newman  doubtless  had  authority  to  make  cer- 
tain agreements  that  would  survive  his  presidency  of  the  company; 
but  this  agreement  was  expressly  limited  to  the  period  of  his  pres- 
idency. There  is  not  force  in  the  suggestion  that  he  was  the  head  of 
the  company  after  he  ceased  to  be  president  merely  because  he  re- 
mained a  member  of  the  board  of  directors  and  of  the  executive  com- 
mittee, and  was  a  member  of  the  special  committee  having  authority 
to  purchase  the  property  in  question.  It  appears  that  individually  he 
had  no  special  authority,  and  that  the  matter  was  in  the  hands  of 
Messrs.  Brown  and  Harris. 

[8]  The  fact  that  one  parcel  was  purchased  through  the  plaintiff, 
so  that  he  received  commissions  from  the  vendor  after  Brown  became 
president,  was  not  a  recognition  of  Newman's  agreement.    The  corn- 
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pany  neither  paid  nor  agreed  to  pay  plaintiff  any  commissions.  The 
continuance  of  negotiations  with  him  to  the  extent  stated,  after  Brown 
became  president,  was  neither  a  continuance  of  Newman's  agreement 
that  the  company  would  not  purchase  the  property  through  any  one 
else,  nor  a  new  agreement  by  implication  to  that  effect.  I  am  of  opin- 
ion, therefore,  that  the  plaintiff  failed  to  establish  a  cause  of  action, 
and  that  his  complaint  should  have  been  dismissed. 

It  follows  that  the  judgment  and  order  should  be  reversed,  widi 
costs,  and  the  complaint  dismissed,  with  costs  on  the  motion  made  at 
the  dose  of  the  plaintiff's  case. 

CLARKE  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting  in  part).  I  concur  in  the  reversal 
of  this  judgment  and  dismissal  of  the  complaint  on  the  ground  stated 
by  my  Brother  LAUGHLIN,  but  I  do  not  concur  with  him  in  his  con- 
clusion that  a  broker  engaged  in  a  negotiation  for  the  sale  of  real  prop- 
erty can  receive  a  commission  from  the  seller  and  at  the  same  time 
contract  with  the  purchaser  to  receive  an  advantage  from  him  without 
disclosing  such  contract  to  the  seller.  A  broker  approaching  the  owner 
of  real  estate  with  an  offer  to  purchase  the  property  and  making  an 
agreement  with  the  owner  of  the  property  that  he  shall  receive  a  com- 
mission from  the  owner  for  his  services  in  selling  the  property  assumes 
towards  the  seller  a  position  in  which  the  utmost  good  faith  is  required 
on  his  part.  The  very  fact  that  he  undertakes  to  act  in  that  capacity 
imposes  this  obligation  upon  him,  and  whether  he  gives  up  the  name 
of  the  customer  or  not,  if  he  is  to  receive  his  commission  from  the 
seller,  he  cannot  place  himself  in  a  position  antagonistic  to  the  seller's 
interest  and  procure  any  advantage  from  the  purchaser  without  dis- 
closing the  true  condition  of  the  seller.  The  plaintiff  here  assumed 
from  the  beginning  of  the  negotiation  that  he  was  to  get  his  commis- 
sion from  the  seller.  The  fact  that  he  represented  the  purchaser  in 
his  endeavors  to  procure  the  property  at  as  small  a  price  as  possible 
justified  him  in  going  to  the  owners  of  the  property  and  making  an 
offer  and  endeavoring  to  get  the  property  at  as  low  a  price  as  possiUe ; 
and,  if  he  had  acted  openly  with  the  owners  and  stated  that  he  repre- 
sented the  purchaser,  there  would  have  been  no  objection  to  the  trans- 
action. But  that  he  never  did.  He  went  to  the  owners  of  the  prop- 
erty with  the  offer  and  demanded  a  commission  if  he  carried  out  the 
transaction.  To  that  the  owners  agreed.  He  thereby  became  bound 
to  state  to  the  owners,  who  were  to  pay  him  for  the  services,  that  he 
rendered  his  relation  to  the  persons  who  had  made  the  offer,  and  that 
he  was  acting  for  them  in  procuring  the  property  at  as  small  a  price 
as  possible  and  could  not  be  depended  on  to  represent  the  owners  in 
the  transaction,  and  to  show  the  utmost  good  faith.  And  it  seems  to 
me  that,  if  he  had  completed  the  sale,  the  owners  could  have  refused  to 
pay  him  any  commission  upon  the  ground  that,  having  brought  an  offer 
to  them  and  asked  them  for  a  commission  for  services  that  he  ren- 
dered to  them  in  making  a  sale,  he  was  all  that  time  acting  against 
their  interests  and  was  endeavoring,  not  to  induce  the  purdiaser  to 
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pay  more,  but  to  induce  the  seller  to  take  less.  This  seems  to  me  to 
be  a  distinct  violation  of  his  duty  to  the  sellers,  as  laid  down  in  Dick- 
inson V.  Tysen,  209  N.  Y.  395,  103  N.  Y.  Supp.  703.  Certainly  if  he 
could  not  have  recovered  the  commission  as  against  the  seller  he  suf- 
fered no  damage  because  the  defendant  did  not  make  the  final  offer 
to  him  which  resulted  in  the  purchase  of  the  property. 

Mclaughlin,  j.,  concurs. 


FBINSOT  et  al.  v.  BURSTBIN. 
(Supreme  Conrt,  Appellate  Dlrlsion,  First  Department    April  8,  1914.) 

DAUAOES  (S  81*) — LlQCIDATSD  DaUAOES  AND  PKNALTISa — LKASE. 

Where,  under  a  lease  of  a  tenement  honse,  the  lessees  deposited  $2,000 
as  secarity,  the  lease  providing  that  in  case  of  any  breach  the  deposit 
should  be  retained  "aa  liquidated  damages,"  or,  if  the  lessees  were  dis- 
possessed by  summary  proceedings  as  provided  tiierein,  the  landlord  could 
retain  it  "as  liquidated  damages  and  not  a  penalty,"  and  the  lessees  were 
afterwards  dispossessed  for  nonpayment  of  $326,  a  part  of  a  month's  rent, 
the  deposit  was  a  penalty,  its  purpose  being  to  secure  the  performance  of 
the  covenants,  and  not  liquidated  damages,  regardless  of  its  designation  as 
such  by  the  parties,  since,  the  damages  being  easily  ascertainable  and 
the  deposit  being  so  disproportionate  to  the  actual  damages,  the  parties 
must  have  intended  it  as  a  penalty ;  hence  the  landlord  could  not  retain 
the  deposit  but  could  only  recover  his  actual  damages. 

[Kd.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  i  177 ;  Dec.  Dig. 
I  81.*] 

Ingraham,  P.  J.,  and  Scott  3;  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Morris  Feinsot  and  another  against  Maurice  J.  Burstein. 
From  a  judgment  of  the  Appellate  Term  (S2  Misc.  Rep.  429,  143  N.  Y. 
Supp.  1040)  reversing  the  judgment  of  the  trial  court  dismissing  the 
complaint,  defendant  appeals.    Affirmed. 

See,  also,  144  N.  Y.  Supp.  1115. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Charles  Bernstein  (Gerald  B.  Rosenheim,  of  New  York  City,  of  coun- 
sel, and  Louis  J.  Vorhaus,  of  New  York  City,  on  the  brief),  for  appel- 
lant. 

Herman  B.  Goodstein,  of  New  York  City,  for  respondents. 

CLARKE,  J.  The  action  was  to  recover  a  deposit  of  $2,000  made 
by  the  plaintiffs  upon  a  lease,  less  the  amount  due  when  they  were 
dispossessed.  The  lease  was  for  a  tenement  house  on  Orchard  street 
for  a  term  of  four  years,  commencing  on  February  1,  1911,  at  a  yearly 
rental  of  $12,000,  payable  in  monthly  installments  of  $1,000  each,  to  be 
paid  $500  on  the  5th  and  $500  on  the  10th  of  each  month  in  advance. 
The  lease  provided  that : 

"In  case  any  rent  shall  be  due  and  unpaid,  or  if  default  shall  be  made  in 
any  of  the  covenants  herein  contained,  then  it  shall  be  lawful  for  the  party 

•For  other  tmtm  ft  saine  topic  A  i  if bubmI  .n  Dec.  It  Am.  Digs.  I90T  to  date,  ft  Rep'r  IndexM 
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'it  the  first  part  to  re-enter  the  said  premises  or  In  ber  option  to  commence 
dummary  proceedings  to  recover  possession,  •  •  *  and  In  the  event  of 
such  re-entry,  'or  the  commencement  of  such  summary  proceedings,  this  lease 
shall  be  at  an  end." 

The  parties  of  the  second  part  covenanted  to  make  all  inside  and  out- 
side repairs  and  to  keep  the  same  in  good  condition  except  the  outside 
structural  repairs  as  brick  walls  and  sidewalks,  and,  in  the  event  of 
their  failure  to  make  said  repairs,  the  landlord  had  the  right  to  niake 
the  same  and  to  add  the  costs  thereof  to  the  monthly  rent  due  for  the 
month  subsequent  to  said  repairs.  They  covenanted  to  comply  with 
all  orders  of  the  fire  underwriters  and  to  comply  with  the  orders  and 
requirements  of  the  tenement  house  and  other  bureaus  of  the  city  gov- 
ernment.   The  lease  provided  as  follows: 

"The  said  parties  of  the  second  part  have  deposited  with  the  party  of  the 
first  part  the  sum  of  two  thousand  ($2,000.00)  dollars,  •  •  •  as  security 
for  the  faithful  performance  of  all  the  cormants  and  conditions  of  this  lease, 
on  the  part  of  the  parties  of  the  second  part,  and  In  case  of  any  breach  thereof 
by  said  parties  of  the  second  part,  the  said  amount  of  money  shall  be  held 
and  retained  by  the  said  party  of  the  first  part  as  liquidated  damages  for 
said  breach.  And  the  parties  further  agree  that  in  the  event  that  the  said 
parties  of  the  second  part  shall  be  dispossessed  on  summary  proceedings 
brought  to  recover  possession  of  said  premises  and  to  remove  them  therefrom, 
that  the  said  party  of  the  first  part  shall,  nevertheless,  have  the  right  to  re- 
tain the  said  sum  of  $2,000  as  liquidated  damages,  and  not  as  a  penalty." 

The  lease  further  provided  for  the  payment  by  the  party  of  the  first 
part  of  interest  at  the  rate  of  3  per  cent,  on  said  $2,000  to  be  deducted 
annually  from  the  rent  to  be  paid ;  "the  said  party  of  the  first  part,  up- 
on the  termination  of  this  lease,  at  the  end  of  the  term  aforesaid,  shall 
return  the  said  deposit  of  two  thousand  ($2,000)  dollars  to  the  parties 
of  the  second  part,  heirs  or  assigns." 

The  plaintiffs  went  into,  and  remained  in,  possession  for  a  year.  On 
the  13th  of  February,  1912,  summary  dispossess  proceedings  were  in- 
stituted against  them  solely  for  the  nonpayment  of  $325,  part  of  the 
rent  for  the  month  of  February,  and  they  were  removed.  Plaintifl^s 
brought  this  action  to  recover  the  amount  of  the  deposit,  and  it  was 
tried  before  the  court  and  a  jury.  The  defendant  raised  the  issue  that 
the  plaintiffs  had  broken  their  covenant  to  make  repairs;  that  when 
possession  was  retaken  the  premises  were  badly  out  of  repair ;  and  that 
he  had  spent  $1,600  for  repairs.  The  plaintiffs  controverted  this,  tes- 
tifying that  the  premises  were  in  much  better  condition  when  they  left 
than  when  they  took  possession,  and  submitted  bills  showing  they  had 
expended  $1,200  in  repairs.  The  jury  resolved  this  question  of  fact 
in  favor' of  the  plaintiffs,  and  returned  a  verdict  for  them  for  $1,784.37, 
which  was  the  amount  of  the  deposit,  $2,000,  less  the  rent  due,  $325 
and  interest  on  the  balance  of  $1,675,  viz.,  $109.37.  Thereafter  the  trial 
court  dismissed  the  complaint.  The  Appellate  Term  unanimously  re- 
versed the  judgment  and  reinstated  the  verdict. 

By  the  verdict  of  the  jury  the  breach  of  the  covenant  to  repair  is 
out  of  the  case.  There  remains,  therefore,  only  the  breach  of  the  cove- 
nant to  pay  rent.  That  is  $325,  a  portion  due  for  one  month.  Upon 
this  breach,  are  the  plaintiffs  to  be  held  to  have  forfeited  the  amount  of 
their  deposit?    An  examination  of  the  lease  discloses  that  the  tenants 
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obligated  themselves  to  but  one  general  covenant,  to  wit,  the  pajrment 
of  the  rent  reserved.  It  is  true  they  were  obliged  to  make  all  inside  and 
outside  repairs ;  to  comply  with  all  orders  of  the  board  of  fire  under- 
writers, all  city  ordinances  and  requirements  affecting  the  property ;  to 
pay  excess  croton  water  charges ;  and  to  pay  plate  glass  insurance.  But 
the  possible  damages  flowing  from  the  breach  of  any  of  these  require- 
ments were  not  only  easily  ascertainable,  but  the  lease  lays  down  an  ex- 
clusive method  of  ascertainment.  It  specifically  provides  that  the  dam- 
ages after  ascertainment  shall  be  added  to  the  rent  of  the  ensuing 
month  and  become  payable  by  the  tenants  as  increased  rent.  The  ver- 
dict establishes  no  breach  except  to  pay  rent. 

In  Chaude  v.  Shepard,  122  N.  Y.  397,  25  N.  E.  358,  the  court  said : 

"It  may  be  observed  that  the  primary  purpose  of  the  deposit  was  security 
for  the  performance  by  the  plaintiff  of  his  covenants  In  that  Instrument. 
Those  covenants  were  to  pay  the  rent  and  the  charges  assessed  for  croton 
water,  and  to  make  repairs  daring  the  term.  The  only  default  at  the  time 
of  his  removal,  by  means  of  the  summary  proceedings  taken  by  the  defendant, 
was  In  the  nonpayment  of  one  month's  rent.  •  •  *  The  damages  resulting 
from  the  termination  of  the  tenancy,  by  reason  of  the  plaintiff's  failure  to 
perform  the  covenants,  were  neither  indefinite  nor  uncertain  in  character. 
His  relation  of  tenant  could  be  terminated  before  the  end  of  the  term  only 
by  the  act  or  consent  of  the  defendant;  and,  when  be  accomplished  It  and  took 
possession  of  the  premises,  the  damages  with  which  the  plaintiff  was  charge- 
able were  those  only  which  resulted  from  breach  of  the  covenants,  prior  to 
entry  of  the  defendant,  upon  the  termination  by  the  latter  of  such  tenancy. 

•  •  •  In  view  of  the  intention  of  the  parties  as  derived  from  the  entire 
provision  In  respect  to  this  deposit,  there  was  nothing  within  their  contem- 
plation In  its  purpose,  In  the  event  of  the  premature  termination  of  their  re- 
lation given  by  the  lease,  other  than  such  damages  as  should  result  from  the 
default  of  the  plalntUf.  •  •  •  And,  as  the  only  default  of  the  plaintiff 
was  in  the  nonpayment  of  one  month's  rent,  he  was  entitled  to  recover  the 
excess  over  that  of  the  amount  so  deposited." 

In  Caesar  v.  Rubinson,  71  App.  Div.  180,  75  N.  Y.  Supp.  544,"  the 
lease  provided  for  a  deposit  of  $1,000  "as  security  for  the  faithful  per- 
formance of  this  agreement  on  their  part,  and,  in  case  of  any  breach 
thereof  by  said  tenants,  said  amount  shall  be  paid  and  retained  by  said 
landlords  as  liquidated  damages  for  said  breach ;  but,  in  case  the  actual 
damages  suffered  by  said  landlords  through  such  breach  shall  be  great- 
er than  said  sum  of  $1,000,  then  said  sum  shall  be  applied  on  account 
of  such  damage,  and  said  tenants  be  still  liable  for  the  balance  there- 
of." This  court,  although  divided,  held,  in  a  forcible  opinion  by  Mr. 
Justice  Hatch,  that  the  provision  was  for  liquidated  damages,  and  the 
landlord  was  entitled  to  retain  the  deposit.  But  in  174  N.  Y.  492,  67 
N.  E.  58,  the  Court  of  Appeals  unanimously  reversed,  saying : 

"The  circumstance  that  the  deposit  is  described  in  the  lease  as  liquidated 
damages  for  a  breach  -  of  the  agreement  is  not  at  all  conclusive.  -  *  •  • 
Whether  It  is  that  or  a  penalty  depends  upon  the  nature  of  the  transaction 
and  the  intention  of  the  parties.  *  *  *  A  provision  In  a  contract  such  as 
that  now  under  consideration  will  be  treated  as  liquidated  damages  only  in 
those  cases  where,  from  the  nature  of  the  transaction,  the  actual  damages 
consequent  upon  a  breach  of  the  contract  are  Incapable  of  accurate  measure- 
ment, or  where  the  sum  spedfled  In  the  instrument  is  not  out  of  all  proportion 
to  any  damages  which  could  possibly  arise  from  a  breach.  •  *  *  The 
only  breach  of  the  lease  which  the  defendants  assert  as  a  ground  for  retaining 
the  deposit  Is  the  omission  of  the  tenants  to  pay  the  |4S  of  the  monthly  rent. 

•  •    •    Then  la  no  inherent  dlfflciUty  in  measoiing  tbe  legal  damages  wblch 
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the  landlord  sustained  in  a  case  where  the  tenant  omits  fo  pay  the  rent,  and 
is  for  that  reason  dispossessed.  The  rule  of  damages  in  such  cases  is  qnite 
well  settled.  It  is  not  claimed  in  this  case  that  the  landlord  sustained  any 
other  damages  beyond  the  loss  of  the  rent,  and  that  was  allowed  at  the  trial 
and  deducted  from  the  deposit  In  the  absence  of  anything  in  the  record 
to  the  contrary,  the  presumption  is  that  the  landlord  resumed  the  posses.sion 
of  the  demised  premises  or  relet  them  for  the  same  or  a  larger  rental,  and.  If 
so,  It  is  difficult  to  see  why  he  should  be  entitled  to  have  the  leased  premises 
and  the  deposit  at  the  same  time.  He  was  not  bound  to  take  possession,  but 
could  have  exhausted  the  deposit  by  applying  it  upon  the  arrears  of  rent 
from  time  to  time  as  it  fell  due.  •  *  •  This  is  therefore  a  case  where  the 
damages  sustained  by  reason  of  the  breach  of  the  lease  in  the  failure  to  pay 
the  stipulated  rent  could  hare  been  easily  ascertained,  and,  when  ascertained, 
it  is  out  of  all  proportion  to  the  det)osit  retained  under  the  claim  that  it  was 
liquidated  damages.  •  *  •  The  entry  of  the  landlord  under  the  warrant 
issued  upon  the  Judgment  in  the  proceedings  to  dispossess  the  tenants  for 
failure  to  pay  the  $45  canceled  the  lease  and  annulled  the  relation  of  landlord 
and  tenant.  When  the  landlord  elected  to  assert  that  right,  he  waived  all 
claim  to  the  deposit,  except  so  far  as  it  was  necessary  to  apply  it  in  payment 
of  rent  then  due  or  accrued." 

Feyer  v.  Reiss,  154  App.  Div.  272,  138  N.  Y.  Supp.  964,  is  distin- 
guishable in  these  important  particulars: 

First.  The  lease  in  that  case  was  dear  and  definite  as  to  the  charac- 
ter of  the  deposit. 

"It  being  expressly  understood  and  agreed  that,  if  the  lessees  surrender  the 
said  premises  or  are  dispossessed  therefrom  prior  to  the  expiration  of  this 
lease  in  1914,  then  and  in  that  event  the  said  $800,  together  with  any  subse- 
quent installments  which  shall  be  paid  by  the  lessees  as  hereinbefore  provided, 
shall  belong  to  the  lessor  as  liquidated  and  stipulated  damages,  and  the  par- 
ties hereto  agree  to  stipulate  such  deposit  as  liquidated  damages  because  they 
cannot  ascertain  the  exact  amount  of  damage  which  the  lessor  would  sustain 
in  the  event  of  any  breach  or  violation  hereunder." 

Secondly.  The  jury  rendered  a  verdict  against  the  plaintiff,  thus 
resolving  the  facts  adversely  to  the  tenants,  and  the  judgment  of  dis- 
missal was  iipon  that  verdict  and  not  against  it  as  in  the  case  at  bar. 

And,  thirdly.  The  court  there  found  no  excessive  disproportion  be- 
tween the  deposit  and  the  possible  damages. 

It  seems  to  me  that  in  the  case  at  bar  the  authorities  and  the  verdict 
of  the  jury  settle  the  controversy  in  favor  of  the  respondent.  To  use 
the  language  of  the  Court  of  Appeals  in  the  Caesar  Case,  supra: 

"I  am  unable  to  distinguish  this  case  in  principle  from  those  in  which  this 
court  has  passed  upon  provisions  of  a  similar  character  in  leases  or  agree- 
ments between  landlord  and  tenant.  Chaude  v.  Sbepard,  supra ;  Scott  v. 
Montells,  109  N.  Y.  1  [15  N.  E.  729].  In  these  eases  it  was  held  that  the  de- 
posit was  Intended  as  security  for  the  performance  of  the  covenants  of  the 
lease  and  not  as  liquidated  damages." 

The  determination  of  the  Appellate  Term  should  be  af&rmed,  with 
costs  to  the  respondent. 

McLaughlin  and  LAUGHLIN,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  Sarah  Roth  executed  and  deliv- 
ered to  the  plaintiffs  a  lease  of  certain  property  known  as  Nos.  85-87 
Orchard  street,  in  the  city  of  New  York,  for  a  term  of  four  years, 
commencing  on  the  1st  day  of  February,  1911,  at  the  yearly  rental  of 
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$12,000,  payable  in  equal  monthly  installments  of  $1,000  each  in  ad- 
vance. The  lease  provided  that  if  any  rent  should  be  due  and  unpaid, 
or  if  default  should  be  made  in  any  of  the  covenants  contained  in  the 
lease,  then  it  should  be  lawful  for  the  landlord  to  re-enter  on  the  prem- 
ises and  commence  summary  proceedings  to  recover  possession  thereof, 
and  that  in  the  event  of  such  re-entry,  or  the  conunencement  of  such 
simunary  proceedings,  the  lease  should  be  at  an  end.  The  tenants  fur- 
ther covenanted  that  they  would  make  all  inside  and  outside  repairs  in 
and  about  said  premises  and  keep  the  same  in  good  condition  during  the 
continuance  of  the  lease,  except  the  outside  structural  repairs  which 
were  to  be  made  by  the  landlord.  The  tenants  further  covenanted 
that,  in  the  event  of  their  failure  to  make  such  repairs,  the  landlord 
would  have  the  right  to  make  the  same  and  to  add  the  costs  thereof  to 
the  monthly  rent  due.  The  parties  of  the  second  part  further  cove- 
nanted that  they  would  not  use  or  occupy  said  premises,  or  permit  the 
same  to  be  used  or  occupied  for  business  or  purposes  deemed  extra- 
hazardous on  account  of  fire,  and  the  tenants  further  agreed  to  comply 
with  all  orders,  edicts,  and  specifications  of  the  New  York  board  of 
fire  underwriters,  and  that  they  would  not  sublet  any  part  of  the  prem- 
ises to  such  tenants  or  business  that  might  increase  the  then  insurance 
rate;  that,  should  such  rate  be  increased,  such  increase  should  be 
borne  by  the  tenants ;  that  in  the  event  that  a  water  meter  for  the  entire 
house  should  be  placed  in  said  premises,  or  should  the  present  water 
meter  supplying  the  stores  show  an  increase  of  the  use  of  the  water 
over  the  previous  year,  then  the  tenants  covenanted  and  agreed  to  pay 
annually  the  difference  in  excess  between  the  amount  of  the  water 
tax  or  rent,  as  fixed  and  paid  for  the  previous  year,  and  the  amount 
required  to  be  paid  by  reason  of  such  waste  of  water  in  said  premises. 
The  tenant  further  agreed  to  execute  and  comply  with  all  tiie  rules, 
ordinances,  regulations,  orders,  and  requirements  of  the  tenement  house 
department  and  the  department  of  health,  and  all  other  departments 
and  bureaus  of  the  city  of  New  York  regarding  the  use  and  repairs  of 
said  premises,  and  with  all  the  ordinances,  statutes,  and  laws  in  force 
regulating  the  use  of  said  premises  pertaining  to  the  use  and  repairs  of 
said  premises.  It  was  further  agreed  that  if  the  landlord  should  en- 
ter into  a  contract  for  the  sale  of  the  premises,  upon  the  payment  to 
the  tenants  of  the  sum  of  $250  the  lease  should  come  to  an  end  and  be 
null  and  canceled  upon  the  further  payment  and  return  by  the  landlord 
to  the  tenant  of  the  $2,000  security  thereinafter  provided  for.  It  was 
further  agreed  that  the  tenants  had  deposited  with  the  landlord  the  sum 
of  $2,000  "as  security  for  the  faithful  performance  of  all  the  covenants 
and  conditions  of  this  lease,  on  the  part  of  the  parties  oi  the  second 
part,  and,  in  case  of  any  breach  thereof  by  said  parties  of  the  second 
part,  the  said  amount  of  money  shall  be  held  and  retained  by  the  said 
party  of  the  first  part  as  liquidated  damages  for  such  breach" ;  and  the 
parties  further  agreed  that  in  the  event  that  the  tenants  should  be  dis- 
possessed, on  summary  proceedings  brought  to  recover  possession  of 
said  premises  and  to  remove  them  therefrom,  the  landlord  should  nev- 
ertheless have  the  right  to  retain  the  said  sum  of  $2,000  as  liquidated 
damag«3,  and  not  as  a  penalty.  By  a  separate  agreement,  in  considera- 
tion of  tfie  sum  of  $1,  the  defendant  guaranteed  the  performance  of 
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the  lease  on  the  part  of  the  landlord.  The  tenants  remained  in  posses- 
sion of  the  premises  and  paid  the  rent  reserved  until  the  13th  of  Feb- 
ruary, 1912,  when  the  tenants  failed  to  pay  a  portion  of  the  rent  re- 
served for  the  month  of  February,  and  the  landlord  instituted  summary 
proceedings  to  recover  the  possession  of  the  premises,  and  in  these 
proceedings  he  obtained  a  final  order  under  which  the  landlord  resumed 
possession  of  the  premises  on  the  19th  of  February,  1912.  The  ten- 
ants remained  in  possession  of  the  premises  and  paid  the  rent  for  one 
year,  when  they  defaulted.  Because  of  such  default  b;y  the  tenant,  the 
landlord  dispossessed  the  tenants  and  resumed  possession  of  the  prem- 
ises. The  tenants  then  commenced  this  action  to  recover  from  the  de- 
fendant, who  had  guaranteed  the  performance  of  the  lease  by  the  land- 
lord, the  sum  of  $2,000  deposited  under  the  terms  of  the  lease. 

The  defendant  set  up  as  a  defense  and  counterclaim  that,  on  resum- 
ing possession  of  the  premises,  he  found  that  the  tenants  had  failed  to 
comply  with  the  covenant  to  make  repairs ;  that  the  landlord  did  make 
such  repairs  at  a  cost  of  $1,600.  Upon  the  trial  the  court  submitted 
the  question  to  the  jury  as  to  whether  the  property,  at  the  time  the 
landlord  took  possession,  was  in  good  condition,  and  if  the  jury  found 
that  the  premises  were  not  in  good  condition,  less  reasonable  wear  and 
tear,  as  they  should  have  been,  then  the  value  of  the  repairs  should  be 
deducted  from  the  balance  of  the  deposit  of  security  that  was  made  at 
the  time  the  lease  was  entered  into ;  and  the  court  directed  the  jury  to 
deduct  from  the  $2,000  the  amount  of  the  repairs  that  the  landlord  was 
required  to  make.  The  jury  returned  a  verdict  in  favor  of  the  plain- 
tiffs for  $1,784.37.  The  court,  before  submitting  the  case  to  the  jury, 
having  reserved  the  question  whether  or  not  it  would  direct  a  verdict 
for  the  defendant  under  the  lease,  set  aside  the  verdict  and  dismissed 
the  complaint,  and  from  the  judgment  entered  thereon  the  plaintiffs 
appealed  to  the  Appellate  Term,  who  reversed  the  judgment  in  favor 
of  the  defendant,  reinstated  the  verdict,  and  directed  judgment  there- 
on, and  from  that  determination  of  the  Appellate  Term  the  defendant 
appeals  to  this  court. 

The  direct  question  presented  is  whether,  under  the  provisions  of 
the  lease  to  which  attention  has  been  called,  the  defendant  was  entitled 
to  retain  the  $2,000  as  liquidated  damages  upon  the  failure  of  the  ten- 
ants to  comply  with  the  terms  and  conditions  of  the  lease,  as  a  result 
of  which  the  landlord  instituted  summary  proceeding  and  regained 
possession  of  the  property,  and  the  lease  was  termmated  in  conse- 
quence thereof.  By  the  lease  the  tenants  assumed  various  obligations 
as  to  repairs,  compliance  with  the  ordinances  of  the  municipal  depart- 
ments, and  the  payment  of  additional  Croton  water  rates,  in  addition 
to  the  obligation  to  pay  the  rent.  The  amount  of  the  deposit  was  the 
amount  that  would  be  payable  for  two  months'  rent  of  the  premises, 
and  it  might  well  be  that  if,  in  consequence  of  a  violation  of  the  ten- 
ants' obligation  to  pay  the  rent  reserved,  it  would  be  necessary  to  dis- 
possess the  tenants,  the  loss  to  the  landlord  by  the  termination  of  the 
lease  at  the  middle  of  the  month,  or  at  a  time  when  a  new  lessee  of 
the  premises  could  not  be  obtained,  would  largely  exceed  the  amoimt 
of  the  deposit,  and  in  addition  the  incidental  loss  to  the  landlord  by 
reason  of  the  failure  of  the  tenants  to  make  repairs  or  observe  the 


Digitized  by  VjOOQ  IC 


Sup.  Ct.)  FEIK80T  y.  BUBSTEIN  945 

Other  obligations  that  they  had  assumed  under  the  lease.  Certainly 
the  parties  had  a  right  to  provide  by  their  express  agreement  that  a 
reasonable  sum  should  be  aissumed  to  pay  the  damages  which  the  land- 
lord would  sustain  in  consequence  of  a  termination  of  the  lease  be- 
cause of  a  refusal  of  the  tenants  to  comply  with  their  obligations  to 
avoid  the  difficulty  of  proving  that  amount  of  damage  which  they  had 
sustained.  The  difficulty  in  determining  whether  or  not  premises  of 
this  kind  were  maintained  in  good  condition  and  repair  by  a  tenant 
during  the  term  of  the  lease  is  exemplified  in  this  case.  The  defend- 
ant proved  without  contradiction  that,  when  they  took  possession  of 
the  premises,  they  were  compelled  to  make  repairs  costing  over  $1,600, 
but,  because  of  the  difficulty  of  proving  that  these  repairs  were  made 
necessary  by  a  failure  of  the  defendant  to  keep  the  premises  in  good 
condition,  the  jury  disallowed  any  claim  of  the  defendant  for  making 
these  repairs.  There  was  also  a  loss  of  rent  which  seems  to  have  been 
established,  and  for  which  the  jury  made  some  allowance  by  their  ver- 
dict ;  and  it  seems  to  me  that  this  illustrates  the  propriety  and  neces- 
sity in  a  lease  of  such  premises  of  a  provision  for  the  payment  of  li<}- 
uidated  danu^s  for  a  breach  of  the  covenants  of  the  lease.  By  this 
lease  the  tenants  certainly  expressed,  as  clearly  as  it  was  possible, 
that  this  deposit  of  $2,000  should  be  received  and  held  by  the  landlord 
as  liquidated  damages  to  be  retained  by  the  defendant  as  full  satis- 
faction thereof  in  the  event  that  the  tenants,  by  their  failure  to  comply 
•with  the  covenants  contained  in  the  lease,  should  render  summary  pro- 
ceedings to  obtain  possession  of  the  premises  necessary.  The  lease  ex- 
pressly provides  for  the  deposit  of  this  sum  of  $2,000  as  security  for 
the  faithful  performance  of  all  the  covenants  and  conditions  of  the 
lease  on  the  part  of  the  tenant,  and,  in  case  of  any  breach  of  the  agree- 
ment by  the  tenant,  the  said  amount  of  money  should  be  held  and  re- 
tained by  the  party  of  the  second  part ;  and  then  it  further  expressed 
the  agreement  between  the  parties  that,  if  the  tenants  should  be  dis- 
possessed on  summary  proceedings  brought  to  recover  possession  of 
said  premises  and  to  remove  them  therefrom,  the  party  of  the  first 
part  shall  nevertheless  have  the  right  to  retain  said  sum  of  $2,000  as 
liquidated  damages,  and  not  as  a  penalty.  The  parties  thus,  by  their 
•express  covenant,  contemplated  the  possibility  of  this  condition  that 
subsequently  developed.  Under  this  provision  the  $2,000  was  not  to 
be  held  as  security  for  anything,  but  was  to  be  absolutely  retained  by 
the  landlord  if,  by  reason  of  a  violation  of  the  covenant  of  the  lease 
by  the  tenant,  the  landlord  should  regain  possession  of  the  premises  by 
summary  proceedings  for  that  purpose.  Now  this  condition  actually 
•existed.  The  tenant  failed  to  pay  the  rent  reserved ;  summary  proceed- 
ings were  instituted  by  the  landlord;  and  he  regained  possession  of 
the  premises  in  the  middle  of  the  month,  and  then  was  required  to 
spend  upwards  of  $1,600  to  place  the  premises  in  repair.  He  failed  to 
satisfy  the  jury  that  these  repairs  were  made  necessary  by  the  failure 
■  of  the  tenant  to  keep  the  premises  in  good  order  and  condition,  but  it 
seems  to  me  that  this  provision  was  inserted  in  the  lease  for  the  very 
purpose  of  avoiding  the  necessity  of  the  landlord  having  to  prove  that 
.the  repairs  to  be  made  were  caused  by  the  fault  of  the  tenant  in  not 
146N.T.S.— 60 
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performing  any  of  the  obligations  that  they  assumed.  The  tenants  by 
their  covenant  agreed  that,  if  they  were  dispossessed,  the  landlord 
should  retain  this  sum  of  $2,000  as  his  damages  for  their  violating  the 
provisions  of  the  lease  which  made  the  summary  proceedings  neces- 
sary. Much  has  been  written  as  to  when  a  provision  for  liquidated 
damages  shall  be  construed  as  liquidated  damages  and  not  as  a  penalty, 
and  the  authorities  are  not  entirely  consistent ;  but  I  think  that,  under 
the  rule  that  is  established  in  this  state,  the  question  as  to  whether  such 
a  provision  shall  be  construed  as  liquidated  damages  depends  upon  the 
intention  of  the  parties,  as  expressed  in  the  instrument  itself,  and  from 
the  conditions  that  existed.  Thus,  as  the  Court  of  Appeals  said  in 
Little  et  al.  v.  Banks,  85  N.  Y.  258,  in  speaking  of  the  embarrassment 
experienced  where  contracts  contained  severe  and  inequitable  provi- 
sions in  an  effort  to  reconcile  the  principles  of  justice  with  the  well- 
settled  rule  that  every  person  has  the  right  to  make  such  a  contract  as 
he  chooses,  and  that  the  courts  are  bound  to  enforce  it : 

"The  diflSculty  referred  to  has  led  to  the  adoption  of  the  mle  that.  In  the 
construction  of  such  a  provision,  the  actual  Intention  of  the  parties,  so  far 
as  it  can  reasonably  and  fairly  be  ascertained  from  the  language  of  the  con- 
tract, and  from  the  nature  of  the  surrounding  circumstances.  Is  to  be  con- 
sidered. •  •  *  This  Intention  cannot  be  entirely  determined  by  the  use 
of  the  word  "penalty,*  br  of  the  words  'liquidated  damages.'  Nor  Is  the  word 
'forfeit'  conclusive  *  *  •  as  to  such  Intention.  It  must  be  arrived  at  la 
view  of  the  circumstances  of  each  particular  case." 

This  rule  has  been  adhered  to  in  the  subsequent  cases  that  have  dis- 
cussed the  question. 

In  Caesar  v.  Rubinson,  174  N.  Y.  492,  67  N.  E.  58,  it  is  again  stated 
that: 

"The  circumstances  that  the  deposit  is  described  in  the  lease  as  liquidated 
damages  for  a  breach  of  the  agreement  is  not  at  all  conclusive.  The  char- 
acter of  the  deposit,  whether  liquidated  damages'  or  a  penalty,  depends  upon 
the  intention  of  the  parties,  as  disclosed  by  the  situation  and  by  th'e  terms  of 
the  instrument  The  deposit  is  not  necessarily  to  be  regarded  as  liquidated 
damages,  although  it  is  expressly  so  stated  in  the  instrument  Whether  it 
is  that  or  a  penalty  depends  upon  the  nature  of  the  transaction  and  the  In- 
tention of  the  parties.  This  has  been  frequently  hcfld  in  the  case  of  an  ordi- 
nary lease,  and  where  the  amount  was  largely  out  of  proportion  to  the  dam- 
ages suffered  by  Hie  breach  of  the  lease.  •  •  •  Where  the  language  of 
such  a  provision  specifying  the  amount  of  damages  to  be  paid  in  case  of  a 
breach  of  the  contract  Is  clear  and  explicit  to  that  effect,  the  amount  Is  to  be 
deem'ed  liquidated  damages,  when  the  actual  damages  contemplated  at  the 
time  the  agreement  was  made  are  In  their  nature  uncertain. and  unascertalna- 
ble  with  exactness  and  may  be  dependent  upon  extrinsic  considerations  and 
circumstances,  and  the  amount  is  not  on  the  face  of  the  contract  out  of  all 
proi)ortion  to  the  probable  loss." 

In  the  case  of  Mosler  Safe  Co.  v.  Maiden  Lane  S.  D.  Co.,  199  N.  Y. 
479,  93  N.  E.  81,  37  L.  R.  A.  (N.  S.)  363,  the  question  arose  under  a 
building  contract  by  which  the  plaintiff,  the  contractor,  agreed  to  pay 
the  sum  of  $25  per  day  to  the  owner  "as  liquidated  damages  for  each 
day's  delay  in  the  completion  of  said  work."  The  question  was  wheth- 
er or  not  the  owner  was  entitled  to  offset  this  sum  of  $25  per  day  for 
each  day's  delay  in  completing  the  contract.  The  question  submitted 
to  the  jury  was  whether  the  delay  was  the  fault  of  the  contractor  or 
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the  owner,  and  the  jury  found  that  it  was  not  the  fault  of  the  contrac- 
tor. In  discussing  the  question  of  liquidated  damages  for  a  penalty, 
the  court  said : 

"Parties  to  contracts  have  the  right  to  Insert  any  stipulation  that  may  be 
agreed  to,  provided  that  they  be  neither  unconscionable  nor  contrary  to  pub- 
lic iwUcy.  No  rule  of  law  forbids  them  from  agreeing  between  themselves 
with  respect  to  the  anticipatory  damages,  which  shall  be  occasioned  by  the 
failure  to  complete  the  contract  within  the  time  specified.  When  they  have 
done  so,  their  declaration,  in  the  event  anticipated,  that  the  sum  fixed  is  a 
liquidation  of  the  damages,  or  a  penalty,  is  not  conclusive,  and  its  interpreta- 
tion is  for  the  court,  having  regard  to  the  nature  of  the  contract  and  the  cir- 
cumstances. It  may  be  observed,  generally,  that  whenever  the  damages  flow- 
ing from  the  breach  of  a  contract  can  be  easily  established,  or  the  damages 
fixed  are  plainly  disproportionate  to  the  injury,  the  stipulated  sum  will  be 
treated  as  a  penalty.  Where,  however,  the  damages  resulting  from  the  breach 
would  be  uncertain  or  difilcnlt,  if  not  incapable  of  ascertainment,  then  the 
agreement  of  the  parties  liquidating  them,  in  anticipation,  will  be  enforced"— 

citing  with  approval  what  was  said  in  Ward  v.  Hudson  River  Building 
Co.,  125  N.  Y.  230,  26  N.  E.  256,  that: 

"Where  parties  have  stipulated  for  a  payment  In  liquidation  of  damages, 
which  are  in  their  nature  uncertain  and  unascertainable  with  exactness,  and 
and  may  be  dependent  upon  extrinsic  considerations  and  circumstances,  and 
the  amount  is  not,  on  the  face  of  the  contract,  out  of  all  proportion  to  the 
probable  loss,  it  will  be  treated  as  liquidated  damages." 

A  late  decision  of  the  Supreme  Court  of  the  United  States  (United 
States  V.  Bethlehem  Steel  Co.,  205  U.  S.  105, 27  Sup.  Ct.  450, 50  L.  Ed. 
731)  contains  the  statement  that  the  courts  have  become  more  tolerant 
of  such  provisions,  and  have  now  become  strongly  inclined  to  allow 
parties  to  make  their  own  contracts,  and  to  carry  out  their  intentions, 
even  when  it  would  result  in  the  recovery  of  an  amount  stated  as  liqui- 
dated damages,  upon  proof  of  the  violation  of  the  contract,  and  with- 
out proof  of  the  damages  actually  sustained ;  the  court  saying : 

"The  question  always  is :  What  did  the  parties  intend  by  the  language  used? 
When  such  intention  Is  ascertained,  it  Is  ordinarily  the  duty  of  the  court  to 
carry  it  out" 

In  the  case  of  Peabody  v.  Richard  Realty  Co.,  69  Misc.  Rep.  582, 125 
N.  Y.  Supp.  349,  Mr.  Justice  Marcus,  in  a  careful  opinion  reviewing 
many  of  the  authorities,  said : 

"The  condition  herein  is  not  for  payment  of  money.  There  is  no  condition 
In  the  bond  to  pay  the  rentals.  The  condition  is  to  pay  liquidated  damages  in 
case  of  dispossession  or  breach  of  any  covenant  that  would  Justify  disposses- 
sion. It  cannot,  therefore,  be  said  that  damages  are  easily  ascertainable  on 
a  money  basis  of  monthly  rentals,  because  the  effect  of  measuring  damages 
on  a  basis  of  rentals  would  not  carry  out  the  Intention  of  the  bond." 

And  in  that  case  it  was  held  that  it  was  the  intent  of  the  parties  that 
the  sum  named  should  be  paid  as  liquidated  damages  and  notas  a  pen- 
alty. This  case  appears  to  have  been  affirmed  by  the  Appellate  Divi- 
sion (145  App.  Div.  903,  129  N.  Y.  Supp.  1139)  and  by  the  Court  of 
Appeals  (20/  N.  Y.  642,  100  N.  E.  1131). 

The  last  case  to  which  our  attentioD  has  been  called  is  the  case  of 
Feyer  v.  Reiss.  154  App.  Div.  272,  138  N.  Y.  Supp.  964.  There  the 
Presiding  Justice  in  the  Second  Department  discusses  the  authorities 
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which  are  cited  here  in  construing  a  covenant  not  unlike  the  one  in  this 
case,  except  it  did  not  contain  the  express  provision  that,  in  the  event 
the  tenants  were  dispossessed  the  exact  amount  of  this  deposit  should 
be  retained  by  the  landlord  as  the  damages  occasioned  by  the  act  of  the 
tenant  in  making  the  dispossession  imperative.  I  cannot  do  better  than 
to  quote  what  he  said : 

"The  'situation'  disclosed  that  the  premises  consisted  of  elgbt  brick  tene- 
ment houses,  seven  houses  eight  families  each  and  one  four  families;  that 
the  'lease  was  for  three  years  at  an  annual  rental  of  nearly  ^,000 ;  that  the 
lease  required  the  lessees  to  make  all  repairs  inside  and  oat  and  to  surrender 
the  premises  in  good  condition,  save  ordinary  wear  and  tear;  and  that  the 
amount  of  the  deposit  was  equal  to  two  months'  rent  Thus  the  lessor  was 
assured  of  a  rental  for  his  tenement  property  for  three  years,  freed  from  the 
care  of  renting  the  premises,  which  housed  60  different  tenants,  and  relieved 
from  the  expense  of  keeping  the  premises  in  repair.  The  rent  was  not  paya- 
ble in  advance,  but  in  semimonthly  installments.  For  aught  that  apiiears, 
there  was  the  possibility  that  the  premises  might  be  cast  upon  the  lessor's 
bands  at  any  time  out  of  repair  and  without  the  assurance  that  they  would  be 
then  remunerative  by  actual  tenancies.  "The  terms  of  the  instrument'  dis- 
pose that  the  intention  of  the  parties  was  that  this  deposit  was  for  Uqni- 
dated  damages.  We  have  not  only  the  formal  ez];>res8lon  'liquidated  damages,' 
but  the  affirmative  provision  in  amplification  and  explanation  that  the  par- 
ties  have  agreed  that  the  deposit  is  liquidated  damages  'because  they  cannot 
ascertain  the  exact  amount  of  damage  which  the  lessor  would  sustain  in  the 
event  of  any  breach  or  violation  hereunder.'  I  find  no  excessive  dispropor- 
tion between  the  deposit  and  the  possible  damages,  'apparent  on  the  face  of 
the  contract,'  to  quote  the  language  of  White,  J.,  In  Sun  Printing  &  Publish- 
ing Association  v.  Moore,  183  U.  S.  642  [22  Sup.  Ct  240,  46  L.  Ed.  366]." 

It  seems  to  me  that  the  result  of  these  authorities  justified  the  trial 
court  in  dismissing  the  complaint.  Here  the  parties  agreed  that  this 
sum  of  $2,000  would  be  held  and  retained  by  the  party  of  the  first  part 
as  liquidated  damages  for  said  breach;  and  then  it  was  further  agreed : 

"In  the  event  that  the  said  parties  of  the  second  part  shall  be  dispossessed, 
on  summary  proceedings  brought  to  recover  possession  of  said  premises  and  to 
remove  them  therefrom,  that  the  said  party  of  the  first  part  shall  nevertheless 
have  the  right  to  retain  the  said  sum  of  12,000  as  liqnldated  damages,  and  not 
as  a  penalty." 

Thus,  by  the  express  terms  of  the  contract,  upon  the  happening  of 
the  contingency  that  the  lessors  would  resort  to  dispossess  proceedings 
to  recover  possession  of  the  property  in  consequence  of  the  tenants  not 
complying  with  their  obligation,  this  sum  of  money,  which  amounted 
to  two  months'  rent,  should  be  retained  as  the  damages  which  the  par- 
ties had  agreed  upon  would  be  caused  by  a  termination  of  the  lease. 
This  sum  certainly  was  not  disproportionate  to  the  amount  of  damages 
which  might  reasonably  be  expected  to  flow  from  such  a  violation  by 
the  tenant  of  the  covenant  to  pay  the  rent  and  keep  the  property  in 
repair,  and  to. perform  the  other  obligations  which  they  assumed  by 
the  lease.  The  parties  were  of  full  age,  with  ability  to  contract.  The 
clause  of  the  lease  in  question  anticipates  the  possibility  of  a  termina- 
tion of  the  lease  by  dispossess  proceedings.  There  is  nothing  tmcon- 
scionable  in  such  an  agreement.  The  question  solely  was  whether  a 
payment  made  by  the  tenant  to  the  landlord  should  or  should  not  be  re- 
covered back  at  the  termination  of  the  lease.  The  deposit  was  made, 
not  as  security  for  the  rent,  but  as  security  for  the  faithful  perform- 
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ance  of  all  the  covenants  and  conditions  of  the  lease  on  the  part  of 
the  tenants.  The  lease  also  expressly  provides  that  this  sum  of  $2,000 
should  be  repaid  to  the  tenants  if  the  landlord  sold  the  property  and 
so  terminated  the  term  demised;  and  the  lease  further  provides  that 
tiie  landlord  was  to  pay  3  per  cent,  interest  upon  the  $2,000;  and,  upon 
the  tenants  well  and  faithfully  keeping  and  performing  all  the  cove-  ■ 
nants  and  conditions  of  the  lease,  the  tenants,  upon  the  termination  of 
the  lease  at  the  end  of  the  term,  should  be  entitled  to  a  return  of  said 
deposit  of  $2,000.  These  are  the  only  provisions  for  the  return  of  the 
deposit,  and  we  have,  then,  the  express  understanding,  to  which  atten- 
tion has  been  called,  that,  if  the  tenants  are  dispossessed,  the  landlord 
should  have  the  right  to  retain  the  said  sum  of  $2,000  as  liquidated 
damages.  Thus  it  seems  to  me  that  the  parties  have  expressed  their 
intention  as  clearly  as  it  should  be  expressed,  and  this  case  is  one  in 
which  the  agreement  of  the  parties  should  be  enforced, 

I  therefore  think  that  the  determination  of  the  Appellate  Term 
should  be  reversed,  and  the  judgment  entered  in  the  City  Court  affirmed, 
with  costs  to  the  appellant  in  all  courts. 

SCOTT,  J.,  concurs. 


ALTMAN  v.  BtJNGAT  CO.  OF  KEW  YORK  et  aL 
(Supreme  Court,  Appellate  DlTlsIon,  First  Department    April  8,  1914.) 

1.  Pleading  (|  121*) — Fomclosubb  or  Lien— Denial — Fbivoloub  Denial. 

A  denial  of  knowledge  or  Information  sufficient  to  form  a  belief,  as  to 
allegations  of  tbe  complaint  In  an  action  to  foreclose  a  tax  lien,  tliat  the 
pnichaser  at  the  sale  duly  assigned  the  transfer  of  the  tax  lien  and  all 
moneys  due  thereunder  to  plaintiff,  was  not  frivolous,  and  not  objectiona- 
ble as  raising  no  Issue  on  the  ground  that  the  matters  attempted  to  be 
denied  were  of  public  record. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  iS  246-248;  Dea 
Dig.  i  121.»] 

2.  Patkent  (i  66*)— Issue. 

While,  as  a  rule,  payment  Is  an  afflrmattTe  defense,  where  a  cause  of 
action  tor  tbe  recovery  of  a  distinct  sum  Is  based  upon  nonpayment,  the 
burden  of  pleading  and  proving  nonpayment  Is  upon  plaintiff,  so  that 
the  fact  of  nonpayment  Is  put  In  Issue  by  a  denial. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  {{  162-176,  196, 197, 
199-201;  Dec.  Dig.  §  66.*] 

3.  Municipal  Cobporations  ({  980*) — ^Fobeclosube  of  Lien — Pleading. 

Greater  New  York  Charter  (Laws  1901,  c.  466,  as  amended  by  Laws 
1908,  c.  490)  §  1032,  provides  that  the  aggregate  amount  of  each  tix  lien 
transferred  pursuant  to  this  title  shall  be  due  In  three  years  from  the 
date  of  the  sale,  and  until  such  amount  Is  fully  paid,  the  holder  of  the 
transfer  of  tax  lien  shall  be  entitled  to  receive  interest  and  at  his  option 
the  aggregate  amount  shall  become  due  after  default  in  payment  of  in- 
terest for  30  days,  or  after  default  for  six  months  after  the  delivery  of 
transfer  of  tax  lien  in  the  payment  of  any  taxes,  eta,  which  become  a 
lien  on  the  day  of  the  date  mentioned  In  the  advertisement  of  the  sale,  as 
stated  therein,  of  the  tax  lien  transferred  by  such  transfer  of  tax  Uen, 
and  section  1035  (amended  by  Laws  1908,  c.  490,  and  Laws  1911,  c.  65) 
provides  that,  If  the  amount  of  any  tax  lien  which  was  transferred  by  a 
transfer  of  tax  lien  shall  not  be  paid  when,  under  Its  terms,  the  amount 

•For  othar  mom  im  muii*  topic  &  i  numssb  in  Dec.  &  Am.  Digi.  1M7  to  date,  &  Rep'r  Indexea 
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is  dne,  the  holder  of  the  lien  may  malntala  an  action  to  foreclose  it.  Held. 
that  if  three  years  had  not  elapsed  since  the  date  of  sale  when  an  action 
was  commenced  to  foreclose  a  tax  lien,  plalntifT  must  allege  that  the  date 
of  payment  had  been  accelerated  for  one  of  the  statutory  reasons,  specify- 
ing the  particular  reason,  and  an  allegation  that  defendants  have  failed 
to  pay  the  taxes  due  on  the  property,  as  required  by  chapter  17,  was  in- 
sufBcient,  it  being  necessary  to  allege  the  date  spedfled  in  the  adtertise- 
ment  of  sale  as  the  date  when  the  tax  was  transferred  to  plaintifl  that 
on  or  after  that  date  taxes  as  specified  became  a  lien  on  the  property; 
■the  date  of  the  delivery  of  the  transfer  of  tax  lien,  and  that  the  sulwe- 
quent  liens  have  not  been  paid,  but  even  a  proper  allegation  of  nonpay- 
ment would  be  pat  in  issue  by  a  mere  denial  without  afflrmatively  alleging 
payment 

[B^d.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  fi 
2124-2133 ;   Dec.  Dig.  |  980.*] 

4.  MUHICIPAI.   COBFORATIONS    (S    980*) — FoBBCLOSUBB    OF    TAX    LiXN — AlAXGK- 

TIONS  OF  COUFLAINT. 

The  complaint  in  an  action  to  foreclose  a  tax  lien,  was  defective  for 
not  alleging  that  at  the  time  of  the  sale,  there  were  unpaid  taxes,  assess- 
ments, or  water  rents  for  which  the  city  of  New  York  had  a  lien  which  it 
could  sell. 

[Kd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
2124-2138;  Dec.  Dig.  {  980.*]       . 

5.  MumCIPAI.   COBPOBATIONB    ((    980*)^FOBECLOBT7BB    OF   TAX    LlEN — AUJEOA- 

TIORS  OF  COHPLAINT. 

The  complaint  in  an  action  to  foreclose  a  tax  lien  for  property  sold  by 
the  dty  of  New  Tork  for  taxes,  should  allege  that  the  necessary  statu- 
tory proceedings  were  duly  bad  before  the  sale;  the  statute  being  the 
d^'s  only  authority  for  selling  and  transferring  its  lien. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f{ 
2124-2133;  Dec.  Dig.  t  980.*] 

6.  MumciPAt.  CoBPOBATiona  (f  980*)^Fobeci.obino  Tax  Lien — ^Aixboatioics 

OF  Complaint. 

Greater  New  York  Charter,  {  1032  (Laws  1901,  a  466,  as  amended  by 
Laws  1908,  c.  490)  provides  that  the  aggregate  amount  of  each  tax  lien 
transferred  shall  be  due  in  three  years  from  the  date  of  sale,  and  until 
such  aggregate  is  paid  the  holder  of  the  transfer  of  tax  lien  shall  re- 
ceive interest  thereon  from  the  date  of  sale,  and  at  bis  option  the  aggre- 
gate amount  shall  become  payable  after  def&nlt  In  the  payment  tor  30 
days,  or  default  for  six  months  after  the  delivery  of  transfer  of  tax  lien 
in  payment  of  any  taxes,  etc.  Held,  that  where  an  action  to  foredose  a 
tax  lien  was  brought  within  three  years  after  the  date  of  sale,  the  com- 
plaint should  allege  that  the  holder  of  the  transfer  of  tax  lien  elected  to 
consider  the  amount  due  by  failure  to  pay  subsequent  taxes,  etc.,  the  mere 
failure  to  make  such  payment  not  accelerating  the  time  for  bringing  the 
action  without  such  election.      • 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  i% 
2124-2133;  Dec.  Dig.  |  980.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Aron  Altman  against  the  Bungay  Company  of  New 
York  and  others.  From  an  order  striking  an  answer  as  frivolous  and 
granting  judgment  for  plaintiff  on  the  pleadings,  the  defendant  named 
appealed.    Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN.  SCOTT,  and  HOTCHKISS,  JJ. 

Roy  C.  Gasser,  of  New  York  City,  for  appellant. 
Theodore  I.  Schwartzman,  of  Brooklyn,  for  respondent. 

•For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  *  Rep'r  Indazet 
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SCOTT,  J.  This  is  an  action  to  foreclose  a  tax  lien  under  the  p'-o- 
visions  of  chapter  17,  tit.  5,  of  the  Greater  New  York  Charter  (Laws 
1901,  c.  466,  as  amended  by  Laws  1908,  c.  490,  and  Laws  1911,  c.  65). 
By  the  terms  of  section  1035  such  an  action  is  to  be  "regulated  by  the 
provisions  *  *  *  of  law,  and  rules  of  practice  applicable  to  ac- 
tions to  foreclose  mortgages  on  real  property,"  except  as  otherwise' 
especially  provided  in  the  act.  The  exceptions  are  of  minor  impor- 
tance. The  general  scheme  of  the  title  is  that  when  taxes,  assessments, 
or  water  rates,  which  are  by  law  made  a  lien  upon  real  property,  shall 
remain  unpaid  and  overdue  for  a  certain  period,  the  city  may  sell  at 
auction  and  transfer  to  the  purchaser  thereat  the  lien  upon  the  real  es- 
tate for  the  amount  of  the  unpaid  charges,  which  lien  the  purchaser 
may  at  the  time,  and  by  the  means  provided  in  the  act,  proceed  to 
foreclose  by  action. 

The  complaint  in  the  present  case  alleges  in  its  first  and  second 
paragraphs  that  at  a  public  auction  held  on  April  21,  1913,  one  Lillian 
C.  Schwartzman  purchased  and  became  the  owner  of  a  tax  lien  af- 
fecting certain  real  estate  in  the  borough  of  the  Bronx,  in  the  city  of 
New  York,  and  that  the  transfer  thereof  was  duly  entered  as  a  public 
record. 

The  third  paragraph  alleges  that  on  June  2,  1913,  the  said  Lillian  C. 
Schwartzman  duly  sold,  assigned  and  transferred  the  said  transfer  of 
tax  lien,  and  all  moneys  due  and  to  become  due  thereunder  to  the 
plaintiff. 

The  fourth  paragraph  reads  as  follows : 

"That  the  defendants  have  failed  to  pay  tbe  taxes  which  became  due  on 
said  property,  as  required  by  the  provisions  of  chapter  17,  tit.  5,  of  the  Greater 
New  York  Charter." 

The  fifth  paragraph  alleges  that  there  is  now  due  upon  the  said 
transfer  of -tax  lien  the  sum  of  $15.06  with  interest. 

[1]  The  defendant  the  Bungay  Company  "denies  that  it  has  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  truth  of 
any  of  the  allegations  made  and  contained"  in  paragraphs  first,  sec- 
ond, third,  and  sixth.  The  court  at  Special  Term  was  of  the  opinion 
that  this  form  of  denial  was  insufficient  and  raised  no  issue  because 
the  matters  attempted  to  be  thus  denied  were  of  public  record.  While 
this  criticism  may  be  well  founded  as  to  the  first  and  second  allega- 
tions of  the  complaint,  as  to  which  we  express  no  opinion  (see  Kirsch- 
baum  V.  Eschmann,  205  N.  Y.  127,  98  N.  E.  328),  it  is  inapplicable  to 
the  third  paragraph,  which  sets  up  the  plaintiff's  right  and  title  to  sue. 
That  paragraph  merely  asserts  that  an  assignment  was  made  to  plain- 
tiff, which  is  not,  however,  alleged  to  be  a  matter  of  record.  It  is  im- 
probable that  the  defendant  could  have  any  knowledge  of  such  an  as- 
signment, and  it  was  entitled  to  put  plaintiff  to  his  proof  in  that  re- 
gard.   This  denial  was  therefore  certainly  not  frivolous. 

[2]  The  positive  denials  of  the  allegations  of  nonpayment  contain- 
ed in  the  fourth  and  fifth  paragraphs  of  the  complaint  were  deemed  to 
be  insufficient  because  "payment  is  an  affirmative  defense,  and  cannot 
be  raised  by  a  mere  denial."  As  a  general  rule  this  proposition  is  un- 
assailable, but  where  the  nonpayment  of  a  sum  of  money  is  a  fact  upon 
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which  plaintiff  bases  a  cause  of  action  for  the  recovery  of  a  separate 
and  distinct  sum  of  money,  the  burden  of  pleading  and  proving  non- 
payment of  the  first-mentioned  sum  rests  on  the  plaintiflF,  and  the  fact 
of  nonpayment  is  put  in  issue  by  a  denial.  This  rule  was  clearly  ex- 
pressed by  this  court  in  Gruenstein  v.  Jablonsky,  1  App.  Div.  580,  37 
N.  Y.  Supp.  538,  in  the  following  words : 

"The  plaintiff  here  seeks  to  recover  tbe  whole  amount  of  her  debt  and  to 
have  a  personal  Judgment  agtdnst  Biersack  for  It,  If  the  mortgaged  property 
will  not  upon  the  sale  bring  enough  to  pay  It  The  fact  that  the  mortgage  debt 
la  all  due  Is  not  established  by  merely  producing  the  mortgage.  Tbe  plaintiff 
must  prove  in  addition  that  an  Installment  had  not  been  paid,  and  that  she 
elects  to  consider  it  all  due. .  Her  allegation  that  it  is  so  is  not  that  of  a  mere 
conclusion  of  law,  but  of  a  fact  Allen  t.  Patterson,  7  N.  T.  476,  67  Am.  Dea 
642.  This  fact  is  pnt  in  issue  by  the  answer.  But  it  is  said  that  part  pay- 
ment Is  an  affirmative  defense,  and  cannot  be  shown  under  a  denlaL  That 
Is  true.  McKyrlng  v.  Bull,  16  N.  Y.  297,  69  Am.  Dec  696.  If  the  suit  were 
brought  simply  to  foreclose  for  the  failure  to  pay  the  installment  wblch  feU 
due  September  1st,  and  the  relief  asked  were  only  for  that  installment,  it 
might  be  tliat  the  defendant  to  raise  that  question,  would  be  compelled  to 
plead  that  be  had  paid  it  But  that  failure  is  alleged  here  not  mer^  as  a 
failure  to  pay,  but  as  one  of  the  facts  upon  which  the  plaintiff  bases  her  claim 
that  a  condition  subsequent  has  not  been  performed,  and  that  the  whole  debt 
has  become  due.  Considered  as  such  a  tact  an  essential  one  in  the  chain,  the 
plaintiff  must  prove  It  When  that  fact  stands  in  such  a  relation  to  tbe 
plaintiff's  case  the  fact  of  nonpayment  is  put  in  issue  by  a  denial.  Ejiapp  v. 
Roche,  94  N.  Y.  329.  The  answer  is,  therefore,  not  frivolous,  and  the  motion 
for  Judgment  should  have  been  denied." 

[8]  To  demonstrate  the  application  of  this  rule  to  the  present  case 
it  will  be  necessary  to  read  the  complaint  in  the  light  of  the  statute, 
and  incidentally  to  consider  the  sufficiency  of  the  complaint.  The  act 
provides  (section  1032)  as  follows : 

"Sec  1032.  The  aggregate  amount  of  each  tax  lien  transferred  pursuant  to 
this'  title,  shall  be  due  three  years  from  the  date  of  the  sale.  Until  such  ag- 
gregate amount  is  fully  paid  and  discharged,  the  holder  of  the  transfer  of  tax 
Uen  shall  be  entitled  to  receive  interest  on  such  aggregate  amoont  from  the 
day  of  sale,  semiannually  on  the  first  day  of  January  and  July,  at  the  rate 
which  the  purchaser  shall  have  bid.  At  the  option  of  the  holder  of  any  trans- 
fer of  tax  lien  the  aggregate  amount  thereof  shall  become  due  and  payable 
after  default  in  the  payment  of  interest  for  30  days  or  after  default  for  six 
months  after  tbe  delivery  of  transfer  of  tax  lien  In  the  payment  of  any  taxes, 
assessments  or  water  rents,  which  become  a  lien  on  and  after  the  day  of  the 
date  mentioned  in  the  advertisement  of  the  sale  as  stated  therein,  of  the  tax 
lien  transferred  by  such  transfer  of  tax  lien." 

"Sec.  1036.  If  the  amount  of  any  tax  Hen  which  shall  have  been  transferred 
by  a  transfer  of  tax  lien  shall  not  be  paid  when  under  its  terms  and  the  pro- 
visions of  this  title  such  amount  shall  be  due,  the  holder  of  such  tax  lien  may 
maintain  an  action  in  the  Supreme  Court  to  foreclose  such  tax  lien." 

These  provisions,  read  together,  provide  that  the  amount  of  a  tax 
lien  shall  become  due  three  years  from  the  date  of  sale,  unless  the  due 
date  is  accelerated  by  default  in  the  payment  of  interest  upon  the 
amount  paid  for  the  tax  lien  for  30  days,  or  by  default  for  six  months 
after  delivery  of  transfer  of  tax  lien  in  the  payment  of  any  taxes,  as- 
sessments, or  water  rents  which  became  a  lien  on  or  subsequent  to 
the  date  mentioned  in  the  advertisement  of  sale  as  the  date  of  the  tax 
lien  sold. 
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The  complaint  does  not  state  when  the  transfer  of  tax  lien  was  de- 
livered to  plaintiff's  assignor,  but  it  must  have  been  at  some  time  sub- 
sequent to  April  21,  1913,  alleged  to  have  been  the  date  of  sale.  Three 
years  had  not  elapsed  since  the  date  of  sale  when  this  action  was  com- 
menced, and  it  was  therefore  necessary  for  plaintiff  to  allege,  in  order 
to  maintain  the  action  at  all,  that  the  due  date  had  been  accelerated 
for  one  of  the  reasons  provided  in  the  statute,  and  to  specify  in  intel- 
ligible language  which  reason  so  accelerated  it.  He  has  apparently 
attempted  to  do  so  in  his  fourth  allegation  that: 

"The  defendants  have  failed  to  pay  the  taxes  which  became  due  on  said 
property,  as  required  by  the  proTlslons  of  chapter  17,  tit  5,  of  the  Greater 
New  Tork  C!harter." 

This  is  clearly  an  insufficient  allegation  of  such  nonpayment  of  tax- 
es as  will  operate  to  accelerate  the  due  date  of  plaintiff's  lien.  The 
statute  provides  that  it  may  be  accelerated  if  defendants  have  made  de- 
fault— 

"for  six  months  after  the  delivery  of  transfer  of  tax  lien  in  the  payment  of 
any  taxes,  assessments  or  water  rents,  which  became  a  lien  on  and  after  the 
day  of  the  date  mentioned  in  the  advertisement  of  the  sale  as  stated  therein, 
of  the  tax  Um  transferred  by  such  transfer  of  tax  lien." 

To  properly  allege  acceleration  of  the  due  date  of  the  transferred 
lien  under  this  provision,  the  pleader  should  allege:  (1)  The  date 
specified  in  the  advertisement  of  sale  as  the  day  of  the  date  of  the  tax 
transferred  to  and  held  by  plaintiff;  (2)  that  on  or  after  that  date 
taxes,  assessments,  or  water  rents  became  a  lien  on  the  property,  and 
these  should  be  stated  specifically ;  (3)  the  date  of  the  delivery  of  the 
transfer  of  tax  lien  sought  to  be  foreclosed,  with  an  allegation  that 
the  subsequent  liens  have  not  been  paid.  Even  if  properly  pleaded,  it 
would  still  be  the  allegation  of  the  nonpayment  of  a  sum  of  money  as 
the  basis  of  a  cause  of  action  to  recover  a  separate  and  distinct  sum 
of  money,  and  this  allegation  would  be  put  in  issue  by  a  denial,  with- 
out the  necessity  of  a  positive  allegation  of  payment,  under  the  rule 
quoted  from  Gruenstein  v.  Jablonsky,  supra. 

What  has  already  been  said  is  sufficient  to  necessitate  the  reversal  of 
the  order  appealed  from.  There  are  other  omissions  in  the  complaint 
to  which  attention  is  called,  and  which  are  claimed  to  render  it  insuffi- 
cient. 

[4]  While  it  is  alleged  that  the  city  on  a  given  date  sold  a  tax  lien, 
there  is  no  allegation  that  at  the  time  of  sale  there  were  any  unpaid 
taxes,  assessments,  or  water  rents  for  which  the  city  had  a  lien  which 
it  could  sell. 

[5]  It  is  not  alleged  that  the  necessary  statutory  proceedings  were 
duly  had  prior  to  the  sale.  The  only  authority  of  law  for  a  sale  and 
transfer  of  the  city's  lien  is  the  statute  above  cited,  and  no  valid  sale 
can  be  made  under  it  unless  the  prescribed  preliminary  steps  are  duly 
taken.  , 

[I]  Nor  is  it  alleged  that  the  holder  of  the  transfer  of  tax  lien  has 
elected  to  consider  the  amount  thereof  due  in  consequence  of  the  fail- 
ure to  pay  subsequent  taxes,  assessments,  or  water  rents.  Such  fail- 
ure does  not  ipso  facto  accelerate  the  due  date,  but  merely  gives  the 
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holder  of  the  transfer  of  tax  lien  the  option  to  consider  the  amount 
as  presently  due.  The  exercise  of  this  option  is  a  fact  to  be  pleaded 
and  proved. 

We  do  not  now  pass  upon  the  validity  of  all  of  these  objections  to 
the  complaint,  merely  calling  attention  to  them,  to  the  end  that  the 
plaintiff,  if  he  elects  to  amend,  as  he  must  do  to  prosecute  his  action, 
may  be  advised  of  the  possible  objections  he  will  be  called  upon  to 
meet. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


NIXON  V.  CARNEGIE  TKUST  CO.  et  oL 

(Snpreme  Court,  Appellate  Division,  First  Department    April  8.  1014.) 

Pledges  (J  33*) — Action  fob  Possession — Evidence — Dischabge  of  Ljen. 

Plalntlfl,  In  replevin  for  his  stock,  virhicli  was  pledged  as  security  only 
for  a  loan  made  by  defendant  to  C.  on  C.'s  note,  is  entitled  to  show  just 
wbat  agreement  or  contract  was  made  between  G.  and  defendant,  when 
on  the  day  that  said  note  became  due  defendant  accepted  from  C.  Ms  de- 
mand note,  as  though  the  demand  note  by  itself  would  not  extend  pay- 
ment or  change  the  relation  of  the  parties,  thus  discharging  the  lien  on 
the  stock,  any  agreement  of  such  effect  then  made  by  them  would  have 
that  result 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent  Dig.  (|  89,  02;  Dec- 
Dig.  {  33.»J 

Hotchklss,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Lewis  Nixon  against  the  Carnegie  Trust  Company,  im- 
pleaded with  others.  From  a  judgment  entered  on  dismissal  of  the 
complaint,  on  a  trial  before  a  jury,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

Stuart  M.  Kohn,  of  New  York  City,  for  appellant. 
Frank  M.  Patterson,  of  New  York  City,  for  respondents. 

INGRAHAM,  P.  J.  The  action  was  in  replevin  to  recover  the  pos- 
session of  5,000  shares  of  the  stock  of  the  Standard  Motor  Construc- 
tion Company.  At  the  end  of  the  trial  both  parties  submitted  motions, 
the  plaintiff  to  direct  a  verdict  for  the  plaintiff,  and  the  defendant  to 
direct  a  verdict  for  the  defendant.  There  was  no  suggestion  that 
there  was  any  question  for  the  jury,  and  counsel  stipulated  that  when 
the  court  made  its  ruling  it  should  be  accepted  as  if  the  direction  had 
been  made  to  the  jury  in  the  presence  of  the  jury,  then  in  court  The 
court  subsequently  dismissed  the  complaint,  upon  which  judgment 
was  entered,  and  the  plaintiff  appeals.  ' 

There  was  no  substantial  dispute  about  the  facts.  The  plaintiflf  was 
the  owner  of  5,000  shares  of  the  stock  of  the  Standard  Motor  Con- 

*For  other  eaaei  lee  lame  topic  A  {  numbxb  lo  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indeze* 
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struction  Company.  It  appeared  that  in  the  summer  of  1909  the  de- 
fendant Sexton  called  upon  the  plaintiff  and  stated  that  he  was  anx- 
ious to  secure  a  loan;  that  he  had  a  number  of  securities  the  actual 
value  of  which  was  far  in  excess  of  the  proposed  loan,  but  for  some 
reason  more  securities  were  wanted,  and  asked  the  plaintiff  if  he 
would  lend  him  some  of  this  stock ;  that  the  plaintiff  thereupon  deliv- 
ered this  5,000  shares  of  said  stock  to  Sexton,  and  later  left  for  Eu- 
rope, but  upon  his  return  from  Europe  in  the  autumn  he  ascertained 
that  this  stock  had  been  placed  with  other  securities  for  a  loan  to 
Charles  W.  Chapman  &  Co.  upon  their  promissory  note,  dated  October 
8,  1909,  payable  60  days  after  date,  for  the  sum  of  $66,345.78,  which 
was  indorsed  by  Charles  W.  Chapman  and  C.  M.  Sexton.  The  plain- 
tiff then  called  on  Mr.  Dickison,  the  president  of  the  bank,  and  stated 
to  him  that  the  use  of  this  stock  by  Chapman  &  Co.  was  a  breach  of 
faith  with  hihi ;  that  the  stock  was  the  plaintiff's  stock,  and  he  wanted 
it  back.  Mr.  Dickison  finally  said  that  at  the  maturity  of  .the  note  he 
would  see  that  the  plaintiff  got  his  stock  back,  and  on  the  23d  of  No- 
vember, 1909,  plaintiff  wrote  the  Carnegie  Trust  Company  a  letter, 
stating  that  this  was  his  stock,  and  that  he  had  never  received  the 
slightest  consideration  for  it,  that  he  protested  against  the  surrender 
of  the  stock  by  the  Trust  Company  in  case  the  loan  was  paid,  except 
with  the  plaintiff's  written  consent  It  was  further  proved  that  when 
this  note  became  due  on  tfie  7th  of  December,  1909,  the  Trust  Com- 
pany accepted  a  new  note,  signed  by  Chapman  &  Co.  and  indorsed  by 
Chapman  and  Sexton,  for  $67,00923,  payable  on  demand  after  date, 
which  was  secured  by  this  stock  in  question,  with  the  other  securities 
deposited  to  secure  the  payment  of  the  note  of  October,  1909;  that 
the  plaintiff  again  demanded  the  return  of  this  stock,  after  December 
7,  1909,  when  the  original  note  became  due,  which  demand  was  re- 
fused, whereupon  the  plaintiff  brought  this  action  in  replevin  to  re- 
cover the  stock. 

Upon  the  trial,  the  plaintiff,  having  proved  these  facts,  called  as  a 
witness  Robert  L.  Smith,  who  testified  that  after  the  receipt  of  the  let- 
ter of  November  23,  1909,  the  plaintiff's  stock  was  segregated  from 
the  rest  of  the  collateral  held  to  secure  this  note  of  October  8,  1909, 
and  he  laid  it  outside  the  other  collateral;  that  the  Trust  Company 
recognized  the  claim  of  the  plaintiff,  and  declared  to  his  counsel  that 
they  would  return  that  stock  to  him  on  numerous  occasions ;  that  he 
was  acting  president  of  the  Trust  Company  on  the  7th  of  December, 
1909,  when  the  demand  note  was  taken,  and  had  to  do  with  the  trans- 
action as  to  the  taking  of  the  new  note.  He  was  then  asked  whether 
there  was  any  entry  on  the  books  to  show  that  the  note  of  October  7, 
1909,  was  paid,  which  was  objected  to  and  excluded.  He  was  then 
asked  whether,  when  he  took  the  demand  note  on  December  7,  1909, 
he  took  it  in  payment  of  the  note  of  October  7th.  That  was  objected 
to  by  the  defendant  and  excluded.    He  was  then  asked : 

"Win  yon  explain  the  drcumatances,  Mr.  Smith,  that  you  took  the  note 
marked  'Plaintiff's  Exhibit  F,'  being  a  demand  note  marked  'December  7,'  will 
you  state  what  was  said  between  you  and  the  maker  of  the  note  at  the  time 
it  was  taken?" 
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This  was  objected  to  and  excluded.  It  is  to  be  noted  that  the  de- 
mand note  was  for  a  different  amount  than  that  secured  by  the  orig- 
inal note  of  October  8th ;  the  note  of  October  8th  being  for  $66,34578, 
the  demand  note  being  for  $67,009.23.  The  plaintiff's  stock  had  been 
deposited  with  the  Trust  Company  as  security  for  the  loan  to  Chap- 
man &  Co.  The  plaintiff  had  notified  the  bank  that  the  stock  belonged 
to  him,  demanded  its  return,  and  both  the  president  and  the  acting 
president  of  the  bank  had  assured  him  that  the  stock  would  be  re- 
turned in  December  when  the  note  became  due. 

While  I  think  the  Trust  Company  had  the  right  to  retain  this  stock 
as  security  for  the  payment  of  the  note  for  which  it  was  pledged,  aft- 
er it  received  notice  that  it  was  the  plaintiff's  stock,  and  had  been 
pledged  for  this  loan  to  Chapman  &  Co.  without  the  plaintiffs  au- 
thority, they  were  bound,  upon  the  payment  of  that  note,  as  collateral 
security  for  which  the  stock  was  held,  to  return  it  to  the  plaintiff.  If 
'the  note  of  October  7,  1909,  was  actually  paid  in  consequence  of.  any 
arrangement  between  the  maker  of  the  note  and  the  bank,  then  I  think 
it  clear  that  the  stock  was  released,  and  the  plaintiff  was  entitled  to 
its  return.  The  stock  stood  in  the  position  of  a  security  for  that  par- 
ticular loan  made  before  the  Trust  Company  had  notice  that  gl,aintiff 
claimed  it.  Any  binding  contract  to  extend  pajmient  of  the  note,  or 
any  agreement  between  the  makers  of  the  note  and  the  bank,  which 
substantially  changed  the  relations  of  the  parties,  would  discharge  the 
lien  upon  the  stodk  and  entitle  the  plaintiff  to  its  recovery.  And  so  I 
think  that  if,  by  any  agreement  based  upon  a  valid  enforceable  con- 
tract, the  note  of  March  7th  was  actually  paid,  so  that  it  ceased  to  be 
an  instrument  which  the  plaintiff  could  pay,  and  thus  discharge  his 
stock  from  the  lien  of  the  "Trust  C<Mnpany  and  enforce  the  note  against 
those  liable  on  it,  the  lien  on  the  stock  was  discharged  and  plaintiff 
would  be  entitled  to  recover.  Now,  what  arrangement  was  made  at 
the  time  when  the  note  of  October  7th  became  due  and  the  Trust  Com- 
pany accepted  this  new  demand  note  was  relevant  to  determine  wheth- 
er or  not  the  lien  upon  the  plaintiff's  stock  continued.  The  court  ex- 
cluded all  testimony  as  to  that  transaction,  and  I  think  that  was  error 
which  requires  a  reversal  of  the  judgment.  I  am  inclined  to  agree 
with  the  court  below  that  merely  accepting  the  note  of  December  7, 
1909,  was  not  an  actual  extension  of  the  time  of  payment  of  the  Oc- 
tober 7th  note,  and  that  the  mere  acceptance  of  the  demand  note  of 
December  7th  did  not  change  the  relation  between  the  parties,  which 
would  entitle  the  plaintiffs  to  recover  the  stock  until  the  note  of  Oc- 
tober 7th  was  paid.  Assuming  that  the  Trust  Company  could  not, 
after  receiving  the  demand  note,  have  maintained  an  action  to  recover 
the  amount  of  this  demand  note  until  the  morning  of  December  8th, 
there  was  no  extension  of  payment,  for  the  maker  was  entitled  to  the 
whole  of  December  7th  to  pay  the  note  of  October  7th,  and  no  action 
could  have  been  maintained  on  it  until  the  morning  of  December  8th. 
So  that  on  the  face  of  the  papers  the  acceptance  of  the  demand  note 
was  not  an  extension  of  pajrment.  Nor  did  it  change  the  relation 
of  the  parties  to  the  transaction,  but  the  maker  of  the  note  and  the 
Trust  Company  could  make  such  an  arrangement  as  they  pleased  in 
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regard  to  the  payment  of  the  demand  note ;  and  whether  or  not  the 
arrangement  that  was  actually  made  would  have  been  sufficient  to  dis- 
charge the  lien  upon  plaintiff's  stock  could  not  be  ascertained  until 
the  evidence  as  to  the  arrangement  that  was  made  was  before  the 
court.  The  plaintiff  was  entitled  to  prove  the  exact  agreement  or  con- 
tract made  between  Chapman  &  Co.  and  the  Trust  Company,  and  it 
is  useless  to  speculate  upon  what  such  an  arrangement  might  be  until 
the  testimony  as  to  what  such  an  arrangement  was,  was  received. 

I  think,  therefore,  it  was  error  to  sustain  the  objection  to  this  evi- 
dence, and  that  it  is  necessary  that  there  should  be  a  new  trial. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

CLARKE,  SCOTT,  and  DOWLING,  JJ.,  concur. 

HOTCHKISS,  J.  (dissenting).  I  see  no  error  in  excluding  the  ques- 
tions put  to  the  witness  Smith  by  which  it  was  sought  to  prove  that 
the  renewal  note  was  taken  in  payment  of  the  original  note.  The  for- 
mer was  payable  on  demand,  and  was  for  the  exact  amount  of  the 
latter  plus  accrued  interest.  The  renewal  note  expressed  nothing  more 
than  the  legal  relations  of  the  parties  as  they  then  stood,  based  on  the 
original  note.  So  far  as  appears,  there  wks  no  additional  collateral  or 
further  security  of  any  kind  taken.  The  debt,  evidenced  by  the  orig- 
inal note,  remained  unpaid.  It  was  for  this  debt,  with  interest,  that 
the  renewal  note  was  taken,  and  of  which  it  was  the  mere  evidence. 
If  Smith  had  testified  that  the  renewal  note  was  taken  in  payment  of 
the  original  note,  it  would  not  have  affected  the  right  of  the  Trust 
Company  to  continue  to  hold  the  plaintiff's  collateral  for  the  unpaid 
debt. 

I  think  the  judgment  should  be  affirmed. 


CASUALTY  CO.  OF  AMERICA  ▼.  UNITED  STATES  CASUALTT  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  S,  1914.) 

1.  Irsttbanok  (S  686*) — Rxinsttranos — Aotiokb.  upon  Gontbacts  of  Beinsub- 

AKCE — Evidence. 

In  an  action  upon  a  reinsurance  contract,  evidence  held  not  to  sustain  a 
finding  tbat  a  clause  exempting  the  reinsurer  from  liability  for  accidental 
Injurlee  occurring  to  the  Insured  while  on  a  trip  to  Alaska  was  omitted 
from  the  reinsurance  contract  by  mistake. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  {  1823;  Dec. 
Dig.  i  686.*] 

2.  Insubanck  (I  679*) — Reinsubance — Contbact — Constbuction. 

An  insurance  company  Insured  the  Insured  against  accidental  injuries 
from  1904  to  1909,  but  each  year  Issued  a  new  policy  based  upon  a  new 
application.  A  r^nsurance  company  Issued  separate  contracts  of  rein- 
surance for  each  of  the  policies  issued;  such  contracts  being  based  upon 
the  policy  and  application  for  that  particular  year.  Held,  tbat  each  pol- 
icy was  a  new,  separate,  and  Independent  contract,  and  likewise  each  re- 

' . 

•For  otliar  easa*  ■••  uun*  topic  A  i  i^msBB  la  Dtc.  A  Am.  Diss,  1907  to  dat*,  ft  Rtp'r  Indnw 
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Inisurance  contract  constituted  also  a  new  contract  to  be  read  wltb  the 
application  and  policy  tor  that  year. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {{  1811,  1812, 
1818,  1819;    Dec.  Dig.  {  679.*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  the  Casualty  Company  of  America  against  the  United 
States  Casualty  Company.    From  a  judgment  for  defendant,  plaintiff 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Theodore  H.  Lord,  of  New  York  City,  for  appellant. 
Abraham  L.  Gutman,  of  New  York  City,  for  respondent 

SCOTT,  J.  One  Henry  G.  Elliott  was  insured  by  the  plaintiff  from 
May,  1904,  until  December,  1909,  the  date  of  his  death,  against  acci- 
dental injuries  and  death  by  accident.  He  held  successive  policies  of 
insurance  each  being  issued  for  the  term  of  one  year.  In  1905  and 
1908  the  outstanding  policy  was  extended  for  one  year  by  certificate. 
In  1904, 1906,  1907,  and  1908  new  policies  were  issued  based  upon  new 
applications.  Defendant  by  contract  with  plaintiff  reinsured  the  risk 
each  year  to  the  extent  of  one-half  thereof.  In  December,  1909,  Elliott 
was  accidentally  killed  while  on  a  visit  to  Alaska,  and  plaintiff  paid 
the  amount  for  which  he  was  insured  in  compliance  with  the  terms  of 
its  outstanding  policy  and  now  calls  upon  defendant  for  contribution 
in  accordance  with  the  terms  of  its  remsurance  contract.  Defendant 
by  way  of  counterclaim  asks  that  its  contract  of  reinsurance  be  re- 
formed by  inserting  a  clause  therein  relieving  the  defendant  from  lia- 
bility in  case  the  said  Elliott  should  sustain  accidental  injuries,  fatal  or 
nonfatal,  or  suffer  disease  or  illness  while  outside  of  the  limits  of  Can- 
ada, Europe,  and  the  United  States ;  the  territory  of  Alaska  not  to  be 
included  as  a  part  of  the  United  States.  It  is  alleged,  and  the  court  at 
Special  Term  has  so  found,  that  it  was  the  intention  of  both  parties  to 
the  reinsurance  contract  outstanding  at  the  time  of  Elliott's  death  that 
this  clause  should  be  inserted  therein,  and  that  its  omission  was  due 
to  mutual  mistake. 

[t]  The  basic  facts  are  undisputed,  and  are  proven  by  written  evi- 
dence ;  the  only  controversy  being  as  to  the  deductions  to  be  drawn 
from  them. 

It  appears  that  separate  contracts  of  reinsurance  were  executed 
whenever  new  policies  were  issued  or  old  policies  extended  by  plaintiff. 
In  each  instance  when  plaintiff  issued  a  new  policy  upon  a  new  appli- 
cation, copies  of  the  application  and  the  policy  were  furnished  to  de- 
fendant and  constituted  the  basis  upon  which  its  contract  of  reinsur- 
ance was  made. 

In  1904  it  appeared  from  Elliott's  application  for  insurance  that  he 
contemplated  a  trip  to  Alaska,  and  defendant,  noticing  this,  declined  to 
reinsure  the  risk  unless  it  should  be  exempted  from  liability  in  case  of 
death  or  injury  in  Alaska.  Plaintiff,  having  an  agreement  with  Ellioit 
that  its  policy  should  not  be  effective  while  the  insured  was  in  Alaska, 
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undertook  in  writing  that  if  defendant  should  reinsure  the  risk  it  should 
not  be  bound  thereon  outside  the  limits  of  the  United  States,  Canada, 
and  Europe ;  Alaska  not  included.  Upon  this  undertaking,  defendant 
reinsured  the  risk  assumed  by  plaintiff  by  its  policy  of  1904.  The  next 
application  made  by  Ejlliott  was  in  1906,  and  neither  in  this  application, 
nor  in  those  made  by  him  in  1907  or  1908,  was  there  any  statement 
that  he  contemplated  a  visit  to  Alaska.  On  the  contrary,  in  each  of 
those  applications  he  stated  in  effect  that  he  did  not  contemplate  any 
special  journey  or  hazardous  undertaking.  It  is  doubtless  owing  to  this 
fact  that  no  special  agreement  excluding  injuries  or  death  while  in 
Alaska  was  made  between  Elliott  and  the  plaintiff  nor  between  plain- 
tiff and  defendant.  Upon  these  facts  the  court  at  Special  Term  arrived 
at  the  conclusion  that  it  was  the  intention  of  the  parties  that  the  clause 
exempting  defendant  from  liability  in  case  of  death  or  accident  in  Alas- 
ka should  be  inserted  in  each  of  the  successive  contracts  of  reinsurance 
and  that  its  omission  was  due  to  a  mutual  mistake.  This  conclusion 
was  arrived  at  by  considering  each  successive  contract  of  reinsurance 
as  a  mere  continuation  of  the  first  contract  of  reinsurance  issued  in 
1904  and  subject  to  the  express  qualifications  attached  to  that  contract. 

[2]  We  are  unable  to  agree  either  with  the  conclusions  or  with  the 
grounds  upon  which  it  was  arrived  at.  In  our  view  each  policy  issued 
by  plaintiff,  at  least  each  of  those  issued  in  1904,  1906,  1907,  and  1908, 
was  a  new,  separate,  and  independent  contract,  based  upon  a  new  ap- 
plication which  constituted  a  part  of  the  contract  of  insurance.  In  the 
same  way  each  contract  of  remsurance  executed  by  defendant,  at  least 
in  the  years  mentioned,  constituted  a  new,  separate,  and  independent 
contract  based  upon,  and  to  be  read  in  connection  with,  the  application 
made  to  plaintiff  in  the  particular  year  and  the  new  policy  issued  by  it 
upon  such  application.  The  mere  fact  that  in  its  letter  inviting  rein- 
surance in  each  year  plaintiff  referred  to  the  proposed  contract  as  a 
"renewal"  of  a  former  contract  did  not  serve  to  so  link  the  successive 
contracts  together  as  to  attach  to  each  the  special  exemption  from  lia- 
bility agreed  to  when  the  first  contract  for  reinsurance  was  executed. 
There  was  a  very  special  reason  in  1904  why  the  defendant  should  in- 
sist ufkjn  and  receive  an  exemption  from  liability  in  case  of  death  or 
accident  in  Alaska,  to  wit,  the  declared  intention  of  the  insured  to  make 
a  visit  to  Alaska.  That  reason  did  not  exist  in  any  of  the  subsequent 
years,  and  we  find  it  impossible  to  believe  that  either  plaintiff  or  de- 
fendant intended  in  1908  to  include  in  the  reinsurance  contract  a  pro- 
viso against  liability  which  neither  had  reason  to  anticipate.  The  truth 
undoubtedly  is  that  both  plaintiff  and  defendant  were  misled  by  Elliott's 
declaration  that  he  contemplated  no  special  journey  and  for  this  rea- 
son omitted  to  safeguard  t;hcniselves  against  a  loss  resulting  from  a 
visit  to  Alaska. 

The  result  is  that  the  judgment  appealed  from  must  be  reversed,  with 
costs,  and  the  counterclaim  of  defendants  dismissed.  It  is  obvious  that 
the  basic  facts  cannot  be  changed  upon  a  new  trial,  and  we  do  not  un- 
derstand that  defendant  contests  its  liability  if  the  reinsurance  contract 
be  not  reformed.  Judgment  will  therefore  be  given  for  plaintiff,  with 
costs. 
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The  appropriate  modification  and  reversal  of  the  findings  of  fact, 
and  the  new  findings  to  be  made,  will  be  passed  upon  on  the  settlement 
of  the  order.    All  concur. 


AI/LWIN  KBALTY  CO.  T.  BABTH. 
(Supreme  Cioart,  Appellate  Division,  First  Department    April  3,  1914.) 

1.  Bbokkbb  ({  69*) — ComossiON  on  Rkntb — ^Lbase  with  Option  of  Rknewai.. 

Where  a  broker,  to  whom  the  principal  was  to  pay  the  regular  com- 
mission on  the  amount  of  rent  received  for  premises  leased  through  him, 
secured  a  tenant  who  leased  the  premises  for  seven  years  with  an  option 
of  renewing  at  the  end  of  that  term  upon  giving  four  months'  notice  prior 
.thereto,  under  the  same  conditions  and  a  further  option  for  a  second  re- 
newal, the  broker  was  entitled  to  a  commission  only  on  the  rent  for  tlie 
first  term  and  not  on  that  for  the  renewal  term. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  {  55;  Dec.  Dig. 
I  e9.»] 

2.  Fbatjds,  Statute  of  (J  46*) — Nonpebfobmance  Wfthin  One  Yxab — Coic- 

MISSION  ON  Renew Ai.  of  Lease. 

An  agreement  by  the  principal  that  the  broker  should  receive  a  com- 
mission on  the  rent  for  the  renewal  of  the  term  if  the  tenant  exercised 
his  option  was  an  agreement  for  the  payment  of  -money  not  to  be  per- 
forrtied  within  one  year,  and  therefore  within  the  statute  of  frauds.  Per- 
sonal Property  Law  (Consol.  Laws,  c.  41)  f  31. 

[Eld.  Note. — For  other  cases,  see  Frauds,  Statute  o^  Cent  Dig.  K  67, 
68,  70,  71;  Dec.  Dig.  {  46.*] 

8.  Bbokebs  (g  60*) — CoifPENSATioK — Failtibb  to  Cokplkte  nuursAcnoN — 
Option  to  Renew  Lease. 

Even  if  that  contract  was  enforceable,  the  broker  was  not  entitled  to 
any  commission  where  tenant  failed  to  exercise  Its  option  at  the  time 
specified,  but  did  take  a  new  lease  with  different  provisions  after  consid- 
erable negotiations  with  the  principal. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  |  91;  Dec.  Dig. 
160.*] 

Dowling  and  Hotchkiss,  JJ.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  AUwin  Realty  Company  against  Mary  G.  Barth. 
From  a  determination  of  the  Appellate  Term  affirming  a  judgment  of 
the  Municipal  Court  in  favor  of  the  plaintiff,  the  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

See,  also,  145  N.  Y.  Supp.  1111;  147  N.  Y.  Supp.  — . 

Argued  before  INGRAHAM,  P.  T„  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Joseph  Day  Lee,  of  New  York  City,  for  appellant. 
Leo  Schafran,  of  New  York  City,  for  respondent. 

INGRAHAM,  P.  J.  This  action  was  brought  in  the  Municipal 
Court  and  the  pleadings  were  oral.  The  complaint  was  for  commis- 
sions due,  and  the  answer  was  general  denial,  and  statute  of  frauds, 
and  a  bill  of  particulars  was  demanded.     No  bill  of  particulars  was 
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ever  furnished,  and  the  case  came  on  for  trial  before  thi  court  with- 
out a  jury. 

[1]  The  plaintiff's  assignor  was  called  as  a  witness  for  the  plain- 
tiff, and  he  testified  that  he  was  a  real  estate  broker ;  that  he  was  em- 
ployed by  the  defendant  to  procure  a  tenant  for  the  defendant's  prop- 
erty on  Third  avesnue;  that  the  defendant's  interest  in  the  property 
was  that  of  tenant  having  a  lease  for  21  years';  that  the  defendant 
agreed  that  she  would  give  the  broker  the  regular  commission  of  one 
per  cent,  on  the  amount  of  rent  shie  should  get  for  the  premises ;  that 
he  subsequently  procured  a  tenant,  and  a  lease  was  executed,  which 
was  introduced  in  evidence.  That  lease  was  dated  July  26,  1904,  be- 
tween the  defendant,  as  the  party  of  the  first  part,  and  the  Twentieth 
Century  Laundry  Company,  as  the  party  of  the  second  part,  whereby 
the  defendant  leased  the  premises  to  the  tenant  "for  a  term  of  six  (6) 
years  and  nine  (9)  months  from  the  1st  day  of  August,  1904,  expiring 
May  1,  1911,  at  the  yearly  rental  of  sixty-five  hundred  ($6,500)  dol- 
lars per  annum,  to  be  paid  in  equal  monthly  payments  itl  advance. 
*  *  *  "  The  lease  also  contained  a  provision  by  which  the.  defend- 
ant agreed  to  grant  to  the  said  tenant  a  renewal  of  this  lease  for  a 
further  term  of  seven  years  to  expire  May  1,  1918,  upon  the  Sam^ 
terms  as  those  therein  contained,  and  provided  further  that  said  ten- 
ant give  to  said  landlord  notice  in  writing  claiming  such  renewal  at 
least  four  months  before  the  1st  day  of  May,  1911,  and  also  to  grant 
to  the  said  tenant  a  second  renewal  of  lease  for  the  further  term  of 
seven  years  to  expire  May  1,  1925,  upon  the  same  terms  as  those 
therein  contained,  upon  giving  a  like  notice.  The  witness  was  paid 
his  commission  based  upon  the  amount  of  the  rent  to  be  received  dur- 
ing the  term  of  six  years  and  nine  months,  for  which  time  the  prop- 
erty was  leased.  I  think  that  under  his  employment  that  was  all  the 
commission  to  which  the  broker  was  then  entitled.  This  term  de- 
mised of  six  years  and  nine  months  was  from  Augfust  1,  1904,  and 
that  was  the  term  of  the  lease.  It  covered  all  the  rent  which  was  re- 
ceived under  the  lease  made  by  the  tenant  procured  by  the  broker. 
The  covenant  of  renewal  was  entirely  at  the  option  of  the  tenant,  and 
whether  or  not  there  should  be  a  renewal  of  the  lease  could  not  be  de- 
termined until  the  time  when  the  tenant  was  called  upon  to  give  the 
notice  by  which  he  was  to  exercise  his  option.  Certainly  the  broker 
would  not,  when  the  lease  was  executed,  be  entitled  to  sue  for  and 
recover  commission  based  upon  the  amount  of  rent  that  should  be 
paid  if  the  tenant  did  exercise  his  option  to  take  a  new  lease  for  a 
second  term  of  seven  years.  All  that  the  tenant  whom  the  broker 
procured  agreed  to  pay  was  the  rent  for  the  term  of  six  years  and 
nine  months,  which  was  the  term  demised,  and  it  seems  to  me  clear 
that  the  rent  during  such  term  was  all  the  rent  that  was  secured  to  be 
paid  by  the  lease  and  on  which  the  broker  was  entitled  to  his  commis- 
sion. 

[2]  The  broker  further  testified  that,  at  the  time  of  the  execution 
of  the  lease,  he  told  the  defendant's  husband : 

"We  will  have  to  get  our  commission  now  for  the  term  of  the  lease,  as  we 
agreed  up<m  between  us." 
146N.Y.S.— 61 


Digitized  by 


Google 


146  NEW  XORK  SUPPLEMENT  (Sup.  Ct. 

To  which  the  latter  replied : 

"No,  •  •  •  you  know  my  wife  Is  very  short  on  money.  We  had  that 
buUdliig  vacant  for  such  a  long  time  now,  and  we  will  have  to  pay  the  taxes 
and  the  ground's  rent,  wouldn't  yon  take  the  percentage  Uils  way?  As  to  the 
seven  years  now,  and  I  will  try  to  pay  you  that  aa  soon  as  I  can.  •  •  • 
When  the  seven  years  Is  over  and  the  tenant  should  take  his  option  as  be 
will  on  that  lease,  then  you  will  get  yonr  commission  on  the  seven;  and  if 
that  is  off,  you  will  get  your  other  percentage  for  the  other  seven  years  to 
come." 

To  which  the  broker  assented.  He  further  testified  that  eventually 
he  received  payment  of  commission  for  the  term  of  the  lease.  If  that 
was  all  of  the  commission  to  which  he  was  entitled  at  that  time,  it  is 
difHcult  to  see  where  there  was  any  consideration  for  the  agreement 
to  pay  commission  for  the  extended  time,  if  the  tenant  exercised  its 
option  to  take  it.  But,  if  this  was  a  new  agreement  to  pay  an  addi- 
tional commission  over  and  above  the  sum  agreed  upon,  it  would 
seem  to  be  a  contract  for  the  payment  of  a  sum  of  money  not  to  be 
performed  within  a  year.  To  sustain  the  plaintifiE's  cause  of  action  at 
all,  it  n\ust  appear  that  the  broker  was  entitled  to  be  paid  at  the  time 
the  contract  was  made  a  sum  of  money  by  the  defendant,  based  upon 
his  having  obtained  a  tenant  who  had  agreed  to  pay  rent  under  the 
lease  as  then  executed.  As  before  stated,  under  the  lease  the  only 
obligation  of  the  tenant  to  pay  rent  was  for  the  period  of  six  years 
and  nine  months  from  the  1st  of  August,  1904..  An  agreement  then 
that  the  defendant  would  pay  to  the  broker  a  further  sum  in  addition 
to  the  commission  for  the  original  term  of  the  lease,  if  the  tenant  ex- 
ercised the  option  four  months  before  the  1st  of  May,  1911,  was  a 
contract  for  the  payment  of  money  not  to  be  performed  within  a  year, 
and  was  therefore  within  the  statute  of  frauds  and  void  unless  in  writ- 
ing.   See  section  31,  Personal  Property  Law  (Consol.  Laws,  c.  41). 

|3]  But,  assuming  the  contract  was  enforceable,  I  do  not  think  the 
defendant  was  liable  for  this  additional  conimission.  The  agreement 
as  stated  by  the  broker  was : 

"When  the  seven  years  is  over  and  the  tenant  should  take  his  option  as  he 
will  on  that  lease,  then  you  will  get  your  commission  on  the  seven;  and  if 
that  is  off,  you  will  get  your  other  percentage  for  the  other  seven  years  to 
come." 

'The  condition  upon  which  the  broker  was  to  receive  this  additional 
commission  was  the  exercise  of  the  option  by  the  tenant  at  the  ex- 
piration of  the  term  of  six  years  and  nine  months.  To  exercise  that 
option  the  tenant  had  to  give  the  defendant  a  notice  in  writing  claim- 
ing such  renewal  at  least  four  months  prior  to  the  1st  of  May,  1911, 
in  which  case,  without  further  negotiations  or  trouble,  the  lease  would 
be  extended  for  seven  years.  It  is  conceded  that  the  tenant  did  not 
exercise  the  option  and  refused  to  take  the  extended  term  under  the 
lease  as  it  was  executed,  and,  when  the  tenant  refused  to  exercise  the 
option  and  take  the  new  term  of  seven  years,  the  obligation  of  the 
defendant  to  pay  the  broker's  commission,  assuming  the  contract 
could  be  enforced,  was  at  an  end.  The  advantage  to  the  landlord  in 
having  the  tenant  exercise  that  option  js  obvious.  If  four  months 
before  the  end  of  the  term  demised  the  tenant. exercised  the  option. 
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the  landlord  was  reKeved  of  the  trouble  and  expense  of  obtaining  a 
new  tenant.  It  might  well  be  that  the  landlord  would  be  willing  to 
pay  a  commission  for  the  term  of  seven  years,  if  the  tenant  would  ex- 
ercise the  option,  and  it  was  for  the  broker  then  to  procure  the  tenants 
to  take  siidi  option.  The  tenant,  however,  refused  to  exercise  the 
option,  and  the  right  to  an  extended  term  of  the  lease  expired  and 
was  at  an  end.  The  parties  were  then  at  liberty  to  make  a  new  lease 
or  to  make  whatever  disposition  of  the  property  their  interests  re- 
quired. The  defendant  then  entered  into  negotiations  with  various 
parties  to  lease  the  property.  On  the  trial  the  defendant  attempted  to 
prove  that  the  tenant  refused  to  exercise  the  option,  what  negotia- 
tions he  had  with  the  tenant  as  to  the  exercise  of  the  option  four 
months  before  the  expiration  of  the  lease,  and  the  negotiations  with 
the  old  tenant  that  subsequently  resulted  in  the  execution  of  a  new 
lease  pirior  to  May  1,  1911.  This  testimony  was  all  excluded  by  the 
court  and  the  defendant  excepted.  All  that  was  proved  was  that  on 
April  5,  1911,  the  defendant  made  an  entirely  new  lease  with  the.  old 
tenant,  on  somewhat  different  terms,  and  without  an  option  to  renew 
the  lease  for  a  term  of  seven  years  at  the  end  of  the  term  then  de- 
mised. I  think  it  was  error  to  refuse  to  allow  the  defendant  to  prove 
the  circumstances  under  which  the  new  lease  was  obtained.  If  the 
new  lease  was  not  the  result  oi  any  services  performed  by  the  plain- 
tiff and  for  which  the  plaintifiF  should  be  entitled  to  recover  a  commis- 
sion, plaintiff  cannot  recover.  The  new  lease  itself  showed  that  it  was 
executed,  not  as  the  result  of  the  exercise  of  the  option  by  the  tenant, 
but  of  an  entirely  new  letting,  upon  different  terms ;  and  it  was  not 
therefore  the  result  of  any  of  the  plaintiff's  efforts  to  procure  a  tenant 
that  the  new  lease  was  executed. 

Therefore  I  think  this  judgment  cannot  be  sustained,  and  the  de- 
termination of  the  Appellate  Term  and  of  the  Municipal  Court  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  in  this  court  and  in 
the  Appellate  Term  to  the  appellant  to  abide  the  event. 

CLARKE  and  SCOTT,  JJ.,  concur.  DOWLING  and  HOTCH- 
KISS,  JJ.,  dissent. 


ENGLISH  ▼.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(Supreme  Court,  Appellate  IMvlsion,  First  Department    April  3,  1914.) 

.  Death  ({  48*) — Actions  fok  Causing  Death — Puijadinq — Statute  Giv- 
INO  Right  ot  Action. 

In  an  action  brought  in  New  York  by  a  mother,  as  foreign  administra- 
trlx,  for  the  wrongful  death  of  her  son  occurring  in  Connecticut,  the  com- 
plaint  was  fatally  defective  for  not  pleading  a  statute  of  Connecticut 
conferring  snch  right  of  action  upon  plaintiff. 

[Ed.  Note. — ^For. other  cases,  see  Death,  Cent  Dig.  |  173;    Dec.  Dig. 
I  48.*] 
,  CouBTS  (f  14*) — Foreign  Corpobations — Actions  Against — Jdbisdictiox. 
TTnder  Code  Civ.  Proc.  J  1780,  prescribing  the  actions  which  a  nonresi- 
dent may  tr.<iintain  against  a  foreign  corporation,  a  nonresident  admin- 
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Istrator  coald  not  maintain  an  action  against  a  foreign  corporation  for 
wrongful  deatti  occurring  In  another  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  39;  Dec.  Dig.  S 
14.*] 

8.   COXTBTS  (I  14*) — FOBKIOir  CORPOBATIONB — AOTIOKS  AOAINST — JURISDICTIO;? . 

Where  a  railroad  employ^,  a  resident  of  Connecticut,  was  killed  in  that 
state,  and  the  railroad  was  a  Connectlcnt  corporation,  though  doing  bust- 
neas  in  New  York,  the  action  should  have  been  brought  In  Connecticut, 
and  the  courts  of  New  York  should  not  entertain  Jurisdiction  of  such  an 
action  since,  though  having  Jurisdiction,  as  foreign  corporations  are 
treated  as  domestlo  for  the  purpose  of  suing  and  being  sued,  the  court  is 
not  obliged  to  exercise  such  Jurisdiction  and  should  do  bo  only  in  case  of 
a  resident  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  i  39;  Dec.  Dig.  | 
14.»] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Cdia  £.  English,  as  administratrix  of  James  S.  English, 
deceased,  against  the  New  York,  New  Haven  &  Hartford  Railroad 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Francis  P.  Bums,  of  New  York  City,  for  appellant 

John  M.  Gibbons,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  After  the  plaintiff  introduced  her  evidence  and 
rested  her  case,  counsel  for  defendant  moved  to  dismiss  the  complamt 
on  the  ground  that  the  plaintiff  had  failed  to  make  out  a  cause  of  ac- 
tion "by  proving  any  negligence  on  the  part  of  this  defendant."  The 
court  reserved  decision  on  the  motion  and  took  a  recess.  On  recon- 
vening the  cQurt  announced  that  the  complaint  would  be  dismissed  on 
the  ground  that  the  court  was  without  jurisdiction ;  and  the  formal 
order  and  judgment  followed. 

This  action  is  brought  to  recover  damages  alleged  to  have  been  sus- 
tained by  the  next  of  kin  of  one  James  S.  English,  who,  on  the  13th  day 
of  April,  1907,  was  in  the  employ  of  the  defendant  as  a  brakeman,  and 
according  to  the  allegations  of  the  complaint,  solely  through  the  negli- 
gence of  the  defendant  on  that  day  received  injuries  while  engaged  in 
the  performance  of  his  duty  on  a  train  passing  through  Meriden,  Conn., 
which  resulted  in  his  death. 

The  only  facts  alleged  upon  which  it  is  claimed  the  cause  of  action  is 
vested  in  the  plaintiff  is  h?r  appointment  as  administratrix  by  the  pro- 
bate court  of  the  district  of  Hartford,  Conn.,  on  the  27th  day  of  Oc- 
tober, 1907.  The  complaint  does  not  show  where  the  decedent  resided ; 
but  the  plaintiff  testified  that  she  was  the  mother  of  the  decedent  and 
that  he  resided  with  her  in  Hartford,  Conn.,  where  she  still  resides,  and 
that  he  met  with  the  accident,  from  which  he  died,  in  that  state.  On 
these  facts  appearing  and  before  the  close  of  the  evidence,  counsel  for 
defendant  objected  to  the  taking  of  further  evidence  on  the  ground 
that  the  court  was  without  jurisdiction.  The  court  thereupon  intimated 
that  the  action  should  have  been  brought  in  Connecticut,  but  continued 
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with  the  trial  with  a  view  to  affording  the  plaintiff  an  opportunity  t6 
endeavor  to  extricate  herself  by  obtaining  ancillary  letters  if  so  advised. 

[  1  ]  The  complaint  was  fatally  defective  in  not  alleging  a  statute  of 
the  state  of  Connecticut  authorizing  the  action  (Zeikus  v.  Florida  East 
Coast  Ry.  Co.,  144  App.  Div.  91,  128  N.  Y.  Supp.  933);  and  neither 
was  the  complaint  amended,  nor  was  any  evidence  offered  showing  that 
the  state  of  Connecticut  had  conferred  a  right  of  action  in  such  case. 
The  dismissal  of  the  complaint  might  well  be  sustained  on  that  ground 
alone ;  but,  since  the  point  was  neither  raised  on  the  trial  now  pre- 
sented here,  we  shall  discuss  the  point  on  which  the  dismissal  was  pred- 
icated by  the  trial  court. 

[2, 3]  Counsel  for  the  plaintiff  contended  upon  the  trial,  and  argues 
here,  that  the  court  had  jurisdiction  on  the  ground  that,  although,  the 
defendant  is  a  foreign  corporation,  it  was  alleged  in  the  complaint  and 
not  denied  by  the  answer  that  the  defendant's  railroad  extends  into  the 
state  of  New  York,  and  that  it  owns  and  operates  a  railroad,  in  part, 
in  this  state.  If  those  facts  give  the  courts  of  this  state  jurisdiction,  it 
is  only  upon  the  theory  that,  in  such  circumstances,  for  the  purpose  of 
suing  and  being  sued,  the  foreign  corporation  will  be  deemed  a  domestic 
corporation ;  tat  even  on  that  theory  it  should  have  been,  but  is  not, 
alleged  that  the  defendant  is  for  the  purposes  among  others  of  suing 
and  being  sued  a  domestic  corporation.  If  the  defendant  is-  to  be 
deemed,  as  alleged  in  the  complaint,  a  foreign  corporation,  then  by  vir- 
tue of  the  provisions  of  section  1780  of  the  Code  of  Civil  Procedure  as 
it  existed  in  October,  1908,  when  this  action  was  commenced,  the  courts 
of  this  state  are  vrithout  jurisdiction,  for  the  action  is  neither  brought 
to  recover  damages  for  breach  of  a  contract  made  within  this  state,  nor 
is  it  one  relating  to  property  situated  here  or  to  the  title  to  real  property 
without  the  state,  and  the  cause  of  action  did  not  arise  here. 

There  is  authority  for  the  contention  that  this  defendant  will  be 
deemed  a  domestic  corporation  for  the  purpose  of  suing  and  being 
sued,  and,  although  that  question  may  not  be  said  to  have  been  author- 
itatively decided  in  favor  of  jurisdiction,  I  think  the  weight  of  author- 
ity tends  to  sustain  the  jurisdiction.  In  Phelps  v.  N.  Y.,  N.  H.  &  H.  R. 
R.  Co.,  17  App.  Div.  392,  45  N.  Y.  Supp.  178,  it  was  stated  in  the  ma- 
jority opinion  of  this  court  in  discussing  this  question  and  referring  to 
this  defendant  as  follows : 

"So  tar  as  its  capacity  to  sue  and  to  be  sued  in  tbe  courts  of  this  state  is 
concerned,  it  is  to  be  regarded  as  a  corporation  of  tbis  state." 

In  that  case  Justice  Ingraham  concurred  in  the  decision  solely  upon 
that  ground.  It  had  been  previously  held  in  N.  Y.,  N.  H.  &  H.  R.  R. 
Co.  v.  Welsh,  143  N.  Y.  411,  38  N.  E.  378,  42  Am.  St.  Rep.  734,  that, 
the  defendant  company  having  been  authorized  by  statute  to  extend  its 
lines  into  this  state,  had  the  same  authority  as  a  domestic  railroad 
corporaion  to  acquire  necessary  lands  by  condemnation.  In  exten- 
sion of  this  doctrine  it  has  been  frequently  held  that  a  foreign  corpo- 
ration, like  a  domestic  corporation,  is,  for  the  purpose  of  determining 
the  place  of  trial  of  an  action  against  it,  deemed  a  resident  of  every 
county  through  which  it  operates  its  road.  Policy  v.  Lehigh  Valley 
R.  Co.,  138  App.  Div.  636,  122  N.  Y.  Supp.  708,  affirmed  2(D0  N.  Y. 
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585,  94  N.  E.  1098;  Poland  v.  U.  S.  Traction  Co.,  88  App.  Div.  281. 
85  N.  Y.  Supp.  7,  affirmed  177  N.  Y.  557,  69  N.  E.  1129.  It  appears  by 
the  opinions  of  Uiis  court  and  of  the  Court  of  Appeals  in  Hoes  v.  N. 
y.,  N.  H.  &  H.  R.  R.  Co.,  73  App.  Div.  363,  77  N.  Y.  Supp.  117,  and 
id.,  173  N.  Y.  435,  66  N.  E.  119,  that  this  defendant  was  deemed  to  be 
a  foreign  corporation ;  but  that  question  was  not  presented  for  deci- 
sion, and  no  reference  was  made  to  the  earlier  authorities  herein  cited. 
The  question  presented  for  decision  in  the  Hoes  Case  was  with  respect 
to  the  power  of  the  surrogate  to  appoint  an  administrator  here.  The 
case  of  Ziemer  v.  Crucible  Steel  Co.,  99  App.  Div.  169,  90  N.  Y.  Supp. 
962,  likewise  hinged  on  the  same  question. 

I  am  of  opinion,  therefore,  that  by  service  on  the  secretary  of  the 
defendant  within  this  state  jurisdiction  over  the  defendant  was  ac- 
quired.   Grant  v.  Cananea  Con.  Copper  Co.,  189  N.  Y.  241,  82  N.  E. 
191.    The  jurisdiction,  however,  over  a  foreign  corporation  based  on 
the  fact  that  it  has  been  permitted  to  acquire  and  operate  part  of  a 
line  of  railroad  in  this  state  in  the  absence  of  more  explicit  legislation 
should  only  be  exercised  in  favor  of  a  resident  plaintiff.    The  plaintiff 
failed  to  allege  or  to  prove  a  single  fact  tending  to  show  the  propriety 
of  bringing  tiie  action  in  this  state.    The  accident  occurred  in  a  sister 
state  where  the  decedent  and  the  plaintiff  both  reside  and  where  the 
defendant  was  incorporated.    Manifestly,  the  issues  should  be  tried  in 
Connecticut  where  the  cause  of  action  arose;  and,  although  the  courts 
of  this  state  have  jurisdiction,  they  are  not  obliged  to  exercise  it  in 
such  circumstances.     CoUard  v.  Beach,  81  App.  Div.  582,  81  N.  Y. 
Supp.  619 ;  Hoes  v.  N.  Y,,  N.  H.  &  N.  R.  R.  Co.,  supra,  73  App.  Div. 
at  page  369,  77  N.  Y.  Supp.  117;  Zeikus  v.  Florida  East  Coast  Ry.  Co., 
supra ;  Ziemer  v.  Crucible  Steel  Co.,  supra ;  Robinson  v.  Oceanic  S. 
Nav.  Co.,  112  N.  Y.  315,  19  N.  E.  625,  2  L.  R.  A.  636.    The  case  of 
Zeikus  V.  Florida  East  Coast  Ry.  Co.,  supra,  was  distinguished  in 
Zeikus  V.  Florida  East  Coast  Ry.  Co.,  153  App.  Div.  345,  138  N.  Y. 
Supp.  478;  but  in  that  case  the  decedent  was  a  resident  of  this  state 
and  the  administrator  was  appointed  here. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  SCOTT,  ]}.,  concur. 
HOTCHKISS,  J.,  concurs  in  result 


OWENS  V.  BLACKBURN  et  aL 

(Sqpreme  Court,  Appellate  Division,  First  Department    April  S,  1914.) 

1.  Biixs  AND  Notes  (§  493*) — Negotiable  Instbuments — Requisites. 

Under  Negotiable  Instruments  Law  (Consol.  Laws,  C  38)  §  20,  requlrinf: 
an  Instrument,  to  be  negotiable,  to  be  payable  to  order  or  to  bearer,  a 
note  not  payable  to  bearer  or  order  Is  nonnegotlable,  and  hence  is  not 
presumed  to  be  supported  by  a  consideration. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  $S  1652- 
1662;  Dec.  Dig.  §  493.»] 
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2.  Bnxs  AND  NoTEd  (i  98*) — Conbidebatiom — Rkcitals— ADinssloifs. ' 

A  recital,  In  a  nonnegotlable  note,  "value  received"  is  an  adsiiasion 
that  the  instniinfent  was  Issued  for  a  suflBclent  consideration,  binding,  as 
such,  upon  each  of  the  makers ;  the  promise  being  Joint  and  several. 

[Ed.  Note.— For  other  cases,  see  BIUb  and  Motes,  Cent  Dig.  §S  1371, 
1375;  t»ec..Dlg.  {  98.«] 

3.  CONTMBXmON  (I  9*) — AOnONB — AlXKOATIONS  OF  Patotint. 

In  an  action  by  one  of  the  makers  of  a  nonnegotlable  note  against  the 
Other  makers  for  contribution,  an  allegation  that  plaintiff  was  compelled 
to  pay  the  note  sufficiently  alleged  that  neither  of  defendants  paid  it 

[Ed.  Note.— For  other  cases,  see  Contribution,  Cent  Dig.  {{  14,  16-22; 
Dec.  Dig.  i  9.*] 

4.  CowTBrBunour  (|  4*)— CoNTBiBtmoN  betwekn  Makxbs. 

Though  a  note  was  in  terms  Joint  and  several  as  to  the  makers,  their 
Uabillty  as  between  themselves  was  presumably  Joint,  so  that  those  who 
paid  no  part  of  the  note  will  be  required  to  contribute  proportionally  to 
one  who  paid  the  note. 

[Ed.  Note. — For  otber  cases,  see  Contribution,  Cent  Dig.  {§  3,  4;  Dec. 
Dig.  {  4,*] 

6.   CONTBIBUTIOK   ({   9*) — ^ACTIONS — AlXEOATIONS    OP   COMPLAINT — AgBEEMBNT. 

Since  the  law  implies  an  agreement  by  the  other  signers  of  a  Joint  and 
several  note  to  equally  contribute  in  case  one  of  the  signers  is  required 
to  pay  it  the  one  paying  and  suing  for  contribution  need  not  allege  an 
agreement  to  contribute  by  the  other  signers. 

[Ed.  Note.— For  other  cases,  see  Contribution,  Cent  Dig.  {{  14,  16-22; 
Dec.  Dig.  t  9.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  B.  Owens  against  Joseph  E.  Blackburn  and  another. 
From  an  interlocutory  judgment  sustaining  a  demurrer  to  a  cause  of 
action  alleged  in  the  complaint,  plaintiff  appeals.  Reversed,  and  de- 
murrer overruled. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Cornelius  W.  Wickersham,  of  New  York  City,  for  appellant. 

Herman  Kahn,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.    The  plaintiff's  first  cause  of  action  is  on  an  instru- 
ment in  writing  which  is  set  forth  in  the  complaint  as  follows;  viz.  i 
"f4192.50.  Zanesville,  Ohio,  February  12,  1907. 

"Four  months  after  date  we  or  either  of  us  promise  to  pay  to  the  Old  Citi- 
zens' National  Bank  of  Zanesville,  Ohio,  four  thousand  one  hundre(^  ninety' 
two  and  50/100  dollars,  value  received,  payable  at  said  bank  with  interest  at 
6  per  cent  per  annum. 

"No.  17319.    Due  June.  12.  J.  t!.  Blackburn. 

"Elmer  t)over. 
"J.  B.  Owens." 

[1,2]  The  note,  not  being  payibfe  to  bearer  or  order,  is  nonnegotla- 
ble (Neg.  Instruments  Law,  §  20;  Kerr  v.  Smith,  156  App.  Div.  807, 
142  N.  Y.  Supp.  57 ;  National  Citizens'  Bank  v.  Toplitz,  178  N.  Y.  464, 
.71  N.  E.  1),  and  there  would  therefore  be  no  presumption  of  consid- 
eration ;  but  the  recital  "value  received,"  in  the  body  of  the  note,  con- 
stitutes an  admission  that  the  instrument  was  issued  for  a  sufficient 
consideration  (Prindle  v.  Caruthers,  15  N.  Y.  425 ;  Hamilton  v.  Ham- 
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ilton,  127  App.  Div.  871,  112  N.  Y.  Supp.  10,  cited  with  approval  in 
National  Citizens'  Bank  v.  Toplitz,  178  N.  Y.  464,  71  N.  E.  1).  The 
ciases  of  Browning,  King  &  Co.  v,  Terwilliger,  144  App.  Div.  516,  129 
N.  Y.  Supp.  431,  and  Czerney  v.  Haas,  144  App.  Div.  430,  129  N.  Y. 
Supp.  53/,  and  St.  Lawrence  C.  Nat.  Bank  v.  Watkins,  76  Misc.  Rep. 
633, 135  N.  Y.  Supp.  461,  which  has  been  reversed  (153  App.  Div.  551, 
138  N.  Y.  Supp.  116),  and  Kinsella  v.  Lockwood,  79  Misc.  Rep.  619, 
140  N.  Y.  Supp.  513,  upon  which  counsel  for  respondent  relies,  arc 
plainly  distinguishable  on  the  ground  that  in  those  cases  the  nonnegotia- 
ble  instrument  was  not  pleaded  in  haec  verba,  and  the  courts  were  con- 
sidering allegations  to  the  effect  that  an  instrument  or  promise  was 
made  for  a  valuable  consideration,  which  were  deemed  in  the  nature  of 
conclusions  of  law  and  not  sufficient  allegati<ms  of  the  facts ;  but  man- 
ifestly those  authorities  have  no  bearing  in  a  case  where  the  pleading 
sets  forth  the  instrument  which  recites  an  acknowledgment  of  the  re- 
ceipt of  consideration.  The  promise  is  both  joint  and  several.  All  of 
the  makers,  and  each  of  them,  therefore,  has  admitted  the  receipt  of 
consideration  for  the  promise.  The  plaintiff  is  one  of  the  makers,  and 
the  defendants  are  the  other  two. 

The  plaintiff  alleges  that  he  was  compelled  to  pay  the  note,  and  that 
he  paid  it  in  full,  with  interest,  and  that  he  has  demanded  that  each  of 
the  defendants  contribute  to  him  one-third  of  the  amount  paid. 

[3]  There  is  no  merit  in  the  contention  that  the  plaintiff  should  have 
alleged  that  neither  of  the  defendants  paid  the  note.  That  is  fairly  to 
be  implied  from  the  allegation  that  he  was  compelled  to  pay  it. 

[4]  The  three  makers  were  liable  to  the  payee  both  jointly  and  sev- 
erally, but  presumptively,  as  between  themselves,  their  liability  was 
joint,  and  equity  requires  that  they  bear  the  burden  equally,  and  that 
those  who  have  not  paid  shall  contribute  to  the  plaintiff,  who  has  been 
obliged  to  pay  the  entire  amount  for  which  all  three  makers  were  liable. 
Aspinwall  v.  Sacchi,  57  N.  Y.  331 ;  Hard  v.  Mingle,  141  App.  Div. 
170,  126  N.  Y.  Supp.  51,  affirmed  206  N.  Y.  179,  99  N.  E.  542, 42  L.  R. 
A.  (N.  S.)  1131 ;  Dillenbeck  v.  Dygert,  97  N.  Y.  303, 49  Am.  Rep.  525; 
McCready  v.  Van  Antwerp,  24  Hun,  322 ;  Kimble  v.  Williams,  51  App. 
Div.  616,  65  N.  Y.  Supp.  69. 

[6]  It  was  not  incumbent  on  the  plaintiff,  in  the  circumstances,  to  al- 
lege an  agreement  for  contribution,  for  that  is  an  obligation  implied  and 
enforced  by  courts  of  equity.  Aspinwall  v.  Sacchi,  supra;  Van  Den- 
mark V.  Van  Denmark,  13  How.  Prac.  372;  Hard  v.  Mingle,  supra; 
McCready  v.  Van  Antwerp,  supra. 

It  follows  that  the  interlocutory  judgment  should  be  reversed,  and 
the  demurrer  overruled,  with  costs,  with  leave  to  respondent  to  with- 
draw the  demurrer  and  answer  on  payment  of  costs  of  the  demurrer 
and  of  the  appeal.    All  concur. 
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OWENS  T.  BLACKBURN  et  aL 
(Supreme  Conrt,  Appellate  DlTlslon,  First  Department    April  S,  1014.) 

Appeal  from  Special  Term,  New  York  Ck>imty. 

Actton  by  John  B.  Owens  against  Joseph  E.  Blackburn,  Impleaded  with  an- 
other. Ftom  an  Interlocutory  Judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.    Reversed,  and  demurrer  overruled. 

Argued  before  INGRAHAM,  P.  J.,  and  MCLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  HOTCHKISS,  JJ. 

ComeUus  W.  Wlckerstaam,  of  New  York  City,  for  appellant 
Herman  Kahn,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  on  a  nonnegotiable  promissory  note  in 
the  same  form,  so  far  as  the  questions  presented  for  decision  are  concerned, 
as  that  considered  In  the  opinion  in  Owens  v.  Blackburn  et  al.,  146  N.  Y.  Supp. 
866,  decided  herewith ;  and  the  complaint  here  is  to  the  same  effect  as  In  the 
other  action,  with  the  exception  that  only  one  cause  of  action  Is  set  forth, 
and  it  is  here  alleged  that  the  plaintiff  paid  the  note  at  maturity. 

The  points  being  the  same,  the  opinion  in  the  other  ease,  to  which  refer- 
ence has  been  made,  is  controlling,  and  requires  that  the  Interlocutory  Judg- 
ment be  reversed,  and  demurrer  overruled,  with  costs,  with  leave  to  respond- 
ent to  withdraw  the  demurrer  and  answer  on  payment  of  the  costs  of  tbe  de- 
murrer and  of  the  appeaL    All  concur. 


In  re  GREENBAUM. 
(Supreme  Court,  Appellate  Division,  First  Department    April  3,  1914.) 

1.  Attobrey  and  Client  (|  53*) — Dibbabwent — Sufficiekct  of  Evidence.   ■ 

Evidence,  In  a  disbarment  proceeding,  held  to  show  that  respondent 
committed  perjury  in  verifying  an  answer  in  a  suit  against  him  for  an  ad- 
mitted debt  and  also  in  testifying  before  the  referee  on  ttie  hearing  of 
charges  based  thereon. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent.  Dig.  {{  74, 
75;  Dec.  Dig.  f  68.1 

2.  Attobney  and  Client  (S  38*) — Disbabuent — Obounds. 

-  An  attorney  who  verified  a  false  answer  in  a  suit  against  him,  for  tbe 
purpose  of  avoiding  or  postponing  payment  of  an  admitted  debt,  should 
be  disbarred. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent.  Dig.  ||  61, 
61;   Dec.  Dig.  i  38.*] 

Application  to  discipline  Nathan  Greenbaum,  an  attorney,  upon  re- 
port of  official  referee,  on  charges  presented  by  the  Association  of  the 
Bar  of  the  City  of  New  York.    Respondent  disbarred. 

See,  also,  156  App.  Div.  940,  141  N.  Y.  Supp.  1121. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Thomas  D,  Thatcher,  for  petitioner. 

Charles  H.  Murray,  of  New  York  City  (Fredric  W.  Frost,  of  New 
York  City,  on  the  brief),  for  respondent. 

'For  other  casei  »a»  lun*  topic  A  {  unidBXB  la  D«c.  4  Am.  Digs.  1907  to  d«ts,  ft  Rep'r  IndezM 
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INGRAHAM,  P.  J.  [1]  The  respondent  had  a  lease  for  an  office 
in  a  building  in  the  city  of  New  York,  aind  Dr.  David  L.  Haight  was 
the  agent  for  the  owners  of  the  building.  He  failed  to  pay  his  rent, 
and  gave  two  notes  and  two  checks  in  payment,  which  were  not  paid, 
and  an. action  was  commenced  in  the  Municipal  Court  of  the  city  of 
New  York  to  recover  the  amount  represented  by  the  notes  and  checks. 
The  defendant  demurred  to  the  complaint,  and,  upon  some  arrange- 
ment made  by  the  attorney  for  the  owners  of  the  building  or  by  Dr. 
Haight,  the  respondent  gave  two  notes  for  the  amount  then  due,  and 
the  action  was  discontinued,  and  the  notes  and  two  checks  previously 
given  were  surrendered  to  the  respondent.  These  notes  were  dated 
July  19,  1910,  one  for  $250,  payable  January  2,  1911,  and  the  other 
for  ^48,  payable  on  February  15,  1911.  On  January  2,  1911.  when 
the  first  note  became  due,  it  was  not  paid,  and  an  action  was  com- 
menced in  the  City  Court  of  the  City  of  New  York  by  the  owners  of 
the  building  to  recover  the  amount  thereof.  In  that  action  the  re- 
spondent interposed  a  verified  amended  answer,  alleging  that  this 
note  was  given  in  pursuance  of  an  agreement  with  Dr.  Haight,  as 
representative  of  the  owners  of  the  building,  whereby  the  action  com- 
menced in  the  Municipal  Court  of  the  City  of  New  York  was  to  be 
discontinued,  without  costs ;  it  being  expressly  understood  and  agreed 
between  the  parties,  and  as  a  consideration  for  the  withdrawal  of  the 
demurrer  and  the  discontinuance  of  the  action  without  costs,  that  the 
said  plaintiffs  or  David  L.  Haight,  their  agent  and  representative, 
were  to  institute  an  action  against  Henry  Block  on  the  said  lease,  and 
that  the  defendant,  the  respondent  herein,  was  to  act  as  surety,  and 
in  the'event  that  the  said  plaintiffs  succeeded  in  recovering  judgment 
against  the  said  Henry  Block,  and  found  themselves  unable  to  satis- 
fy their  judgment,  then  the  plaintiffs  were  to  assign  the  said  judgment 
to  the  defendant,  who  was  to  pay  to  said  plaintiffs  the  judgment  so 
recovered,  and  that  thereafter  and  pursuant  to  said  agreement,  and  as 
collateral  security,  the  defendant  made,  executed,  and  delivered  the 
promissory  note  set  forth  in  the  complaint,  it  being  expressly  under^ 
stood  and  agreed  that  no  suit  was  to  be  commenced  on  said  note,  but 
it  was  simply  to  be  held  as  collateral  security,  and  in  the  event  that  the 
plaintiffs  recover  judgment  against  the  said  Henry  Block,  and  after 
being  unable  to  satisfy  the  judgment  the  defendant  should  refuse  to 
comply  with  the  agreement  as  aforesaid,  then  the  plaintiffs  were  au- 
thorized and  empowered  to  commence  suit  on  said  note.  '  The  date  of 
this  agreement  is  not  stated  in  the  amended  answer,  but  it  is  alleged 
that  it  was  made  prior  to  July  19,  1910,  the  date  of  the  notes.  These 
allegations  were  made  upon  the  knowledge  of  the  defendant  and  not 
upon  information  and  belief.  The  finswer  was  verified  by  the  defend- 
ant as  "true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true."  As  there  was  no  allegation  upon 
information  and  belief,  the  verification  was  absolute.  The  defendant 
was  required  to  furnish  a  bill  of  particulars  in  that  actibn,  and  in  that 
he  stated : 

"That  heretofore  aud  at  the  city  of  New  York,  durlog  tbe  month  of  June, 
1910  (the  precise  date  being  unknown  to  the  defendant),  the  defendant  and 
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David  L.  Halgbt,  acting  on  behalf  of  tbe  plaintiffs;  entered  into  the  agrees 
meat  alleged  and  set  forth  in  paragraphs  marked  'fourth'  and  'fifth'  in  the 
defendant's  amended  answer." 

The  plaintiff  endeavored  to  have  this  case  placed  upon  the  preferred 
calendar  in  the  City  Court,  which  the  defendant  succeeded  in  defeat- 
ing. Finally,  when  the  action  came  on  for  trial,  the  defendant  con- 
sented that  the  plaintiff  should  take  judgment,  and  he  did  not  then 
attempt  to  sustain  his  defense.  In  this  proceeding  the  respondent 
was  charged  with  committing  perjury  in  swearing  to  this  amended  an- 
swer. The  matter  was  referred  to  an  oiBcial  referee,  who  has  reported 
that  the  amended  answer  was  false,  and  the  respondent  committed  per- 
jury in  swearing  to  it,  and  it  is  upon  that  report  that  the  case  now 
comes  before  the  court. 

The  respondent  is  entirely  uncorroborated  as  to  the  making  of  this 
agreement.  Dr.  Haight  personally  testified  that  he  had  no  such 
agreement  with  the  respondent;  that  he  never  saw  the  respondent 
from  the  time  he  leased  the  premises  until  he  saw  him  before  the  griev- 
ance committee  of  the  association  of  the  bar ;  and  that  he  never  had 
any  conversation  with  him  regarding  the  giving  of  the  notes.  The 
attorney  for  the  owners  of  the  building  testified  that  the  notes  were 
given  to  him  on  July  19,  1910,  and  that  nothing  was  said  about  bring- 
ing suit  agfainst  Henry  Block,  and  that  the  action  in  the  Municipal 
Court  had  been  discontinued  some  time  before  as  the  result  of  a  con- 
sultation between  the  attorney  for  the  owners  of  the  building  and  the 
partner  or  representative  of  the  respondent,  who  stated  that,  if  the 
action  was  discontinued,  an  arrangement  would  be  made  for  the  pay- 
ment of  the  rent  due.  The  attorney  for  the  owners  of  the  building 
further  testified  that  the  action  in  the  Municipal  Court  was  discon- 
tinued about  the  middle  of  June,  and  on  July  19,  1910,  the  respond- 
ent came  to  the  attorney's  office;  that  an  additional  amount  of  rent 
had  then  become  due ;  that  the  respondent  fixed  the  dates  at  which 
he  could  pay  the  notes ;  that  the  respondent  himself  drew  up  the  two 
notes,  and  signed  and  delivered  them  to  the  attorney  for  the  owners 
of  the  building.  After  the  notes  had  become  due,  the  respondent  call- 
ed on  the  attorney  for  the  owners  of  the  building  and  offered  to  pay 
$10  a  month  on  the  notes  until  the  notes  were  paid,  and  the  attorney 
for  the  owners  of  the  building  refused  the  offer,  and  respondent  then 
said  he  would  have  to  interpose  an  answer,  to  which  the  attorney  said, 
^'If  you  do  that  you  commit  perjury,"  to  which  the  respondent  re- 
plied, "Well,  there  are  ways  of  putting  in  answers,  and  you  can  put  an 
answer  in  any  way,"  and  then  he  left.  He  later  interposed  an  answer 
and  an  amended  answer. 

An  examination  of  this  testimony  satisfies  me  that  the  claim  of  the 
respondent  that  he  made  any  such  agreement  is  absolutely  without 
foundation,  entirely  inconsistent  with  the  testimony  of  the  attorney 
for  the  owners  of  the  building,  and  the  whole  story  is  improbable  in 
itself.  Block  was  not  a  party  named  in  the  lease.  In  it  the  respond- 
ent was  described  as  the  only  lessee  and  the  only  party  to  it.  Block,  it 
seems,  intended  to  occupy  a  portion  of  the  offices,  and  the  respondent 
procured  him  to  sign  the  lease.    It  is  unnecessary  to  decide  whether 


Digitized  by 


Google 


972  146  NEW  XORK  SUPPLEMENT  (Sup.  Ct 

he  might  have  been  held  responsible  for  the  rent.  The  respondent  was 
clearly  responsible  for  the  rent  for  which  he  had  given  notes  and 
checks,  and  there  was  no  reason  why  the  landlord  should  be  obliged  to 
bring  an  action  against  Block  as  a  condition  to  bringing  an  action 
against  the  respondent  for  the  amount  which  he  conceded  that  he 
owed  for  rent.  There  evidently  was  no  consideration  for  the  agree- 
ment he  alleged,  and  the  claim  that  the  discontinuance  of  the  action 
in  the  Municipal  Court  was  consideration  for  the  agreement  was  ob- 
viously unfounded.  The  discontinuance  of  the  action  in  the  Municipal 
Court  was  so  obviously  for  the  benefit  of  the  respondent  that  it  could 
not  be  any  consideration  moving  to  him  for  a  contract  with  him ;  and 
it  is  also  a  fact  that  the  action  had  been  discontinued  some  time  before 
the  notes  were  given.  The  respondent  was  concededly  indebted  for 
this  rent.  He  concededly  gave  his  promissory  notes,  which  were  ab- 
solute promises  to  pay  a  sum  stated  at  a  day  fixed  by  him  to  discharge 
that  indebtedness.  When  sued  upon  the  notes,  he  interposed  what  is 
obviously  a  false  answer.  After  securing  all  the  delay  possible  in  con- 
sequence of  serving  this  false  answer,  when  the  case  was  finally  called 
for  trial,  he  abandoned  the  defense  and  confessed  judgment.  This  re- 
spondent does  not  deny  that  he  owed  the  persons  in  whose  favor  the 
notes  were  executed  the  amount  of  money  represented  by  them.  The 
respondent  did  not  testify  that  in  the  interview  with  Dr.  Haight  there 
was  anything  said  about  the  notes  being  given  as  collateral  security 
or  any  limitation  upon  the  right  of  the  plaintiffs  to  enforce  them.  The 
respondent  testified  that  he  told  Dr.  Haight: 

"Now,  here  you  are  suing  me,  and  you  are  letting  the  other  man  Block, 
wbo  was  a.cotenant  with  me  on  the  lease,  go  scot  free.  Now,  I  will  tell  you 
what  I  am  willing  to  do.  I  am  willing  to  pay  tills,  but  I  would  like  you  to 
commence  an  action  against  Block  alone  or  against  Block  and  myself,  and 
if  you  can't  recover  on  your  Judgment,  if  you  can't  make  your  judgment  good 
against  Block,  then  I  will  pay  the  Judgment  or  give  you  some  collateral  se- 
curity.   I  will  give  you  my  note." 

To  which  Dr.  Haight  replied: 

"Well,  that  sounds  reasonable;  it  sounds  fair,  as  long  as  yon  are  willing 
to  pay  your  obligation." 

The  utmost  that  could  be  said  about  this  was  that  it  sounded  fair  for 
the  respondent  to  pay  the  obligation,  and  it  might  be  said  there  was 
some  kind  of  an  implied  understanding  that  he  would  sue  Block.  But 
the  note  was  not  given  on  that  condition,  nor  was  there  any  limitation 
upon  the  express  promise  contained  in  the  note  to  pay  the  amount 
when  it  became  due.  I  think  it  is  clear  that  the  whole  defense  was  an 
invention  of  the  respondent  to  avoid  the  payment  of  his  obligation. 
That  was  renewed  by  his  testimony  before  the  official  referee,  which 
was  also  clearly  false.  Thus  the  respondent  has  been  guilty  of  the  of- 
fense of  putting  in  a  false  answer,  which  he  personally  verified,  and 
has  been  guilty  of  perjury  before  the  official  referee  in  trying  to  avoid 
the  result  of  his  offense. 

[2]  The  question  is  whether  an  attorney  guilty  of  such  conduct 
should  be  permitted  to  remain  a  member  of  the  profession.  If  an  at- 
torney acting  for  a  client  had  interposed  an  answer  which  he  knew  to 
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be  false,  and  had  thereby  induced  his  client  to  commit  perjury,  we 
should  have  no  hesitation  in  disbarring  him.  I  think  the  same  result 
should  follow  when  a  lawyer,  sued  on  an  admitted  indebtedness,  inter- 
poses an  answer  which  is  false  for  the  purpose  of  avoiding  or  postpon- 
ing the  payment  of  the  debt. 

There  can  be  no  question,  I  think,  but  that  such  conduct  requires 
that  the  respondent  should  be  disbarred;  and  it  is  so  ordered.  All 
concur. 


Mccarty  t.  downes  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    April  3,  1014.)  . 

t,  MOBTOAOES    (i    42t») — FOBJSCLOSUKB    BY   ACTION — ^PARTIES. 

Where  real  estate  was  devised  to  testator's  children,  and  upon  fore- 
closure of  a  second  mortgage  all  were  made  defendants,  and  two  who 
were  tjie  executors,  with  power  to  sell,  bought  It  In  as  such  and  later  sold 
It,  the  others  were  not  proper  or  necessary  parties  to  the  subsequent  fore- 
closure of  the  first  mortgage,  as  their  interest  was  cut  oft  by  the  first  fore- 
closure, and  the  executors  In  buying  the  property  In  represented  the  es- 
tate rather  than  the  devisees. 

[Ed.<  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  ${  1269,  1272- 
1287 ;    Dec.  Dig.  f  427.*] 
2.   EXECUTOBS  AND  ADKINISTBATOBS  (t  148*) — MaNAOKMENT  OF  ESTATK — REAL 

Pkopebtt. 

Executors  have  no  right  as  sndi  to  purchase  land,  and,  if  they  Invest 
In  land,  it  is  considered  personalty,  which  they  may  sell,  and  for  which 
they  are  accountable  as  such,  and  therefore  executors,  with  power  to  sell, 
who  purchased  real  estate  owned  by  testator  at  a  foreclosure  sale,  could 
sell  the  same  so  as  to  pass  title  free  from  any  claim  of  the  testator's 
devisees  or  representatives ;  the  sale  being  doubly  protected  by  the  power 
of  sale. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  11  695-601 ;   Dec.  Dig.  {  148.*] 

8.  ExxcvTOBS  AND  ADinnisTBATOBs  (f  148*)— -Manaobiocnt  or  Estate — Real 
Pbopebtt — Sale. 

Where  executors,  with  power  to  sell,  purchased  testator's  realty  at  fore- 
dosare,  If  a  sale  thereof  by  them  to  the  wife  of  one  was  voidable,  It 
was  a  matter  to  have  been  considered  upon  their  accounting,  and  did  not 
aftect  the  title  of  those  claiming  thereunder,  particularly  after  the  lapse 
of  more  than  ten  years  without  any  question  being  raised. 

[Ed.  Note. — For  other  cases,  see  Execntors  and  Administrators,  Cent 
Dig.  H  593-601;    Dec.  Dig.  {  148.*] 

4.  MoBTOAaEs  (I  634*) — Fobeclosube  by  Action— Ofxbation  and  Effect. 

Where  the  executors,  with  power  to  sell,  who  purchased  testator's  realty 
at  foreclosure  of  a  second  mortgage,  to  which  the  devisees  were  parties 
defendant,  and  who  later  sold  it  were  subsequently  made  parties  to  the 
foreclosure  of  the  first  mortgage  along  with  the  purchaser  from  them,  the 
purchaser  at  the  foreclosure  sale  under  the  first  mortgage  took  title  free 
from  any  claim  of  the  testator's  devisees  or  representatives. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  |  1555;  Dec. 
Dig.  i  634.*] 

Appeal  from  Special  Term,  New  York  County. 
Action  by  John  H.  McCarty  against  Anna  M.  Downes  and  another 
to  foreclose  a  mortgage.    From  an  order  requiring  the  purchaser  at 

*For  otii«r  cum  see  same  topic  &  I  mtimbsb  in  Dec.  A  Am.  Diss.  1907  to  date,  t  Rep'r  Indexes 
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the  foreclosure  sale,  Joseph  B.  Weed,  to  complete  the  purchase,  the 
said  purchaser  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Bernard  I.  Finkelstein,  for  appellant 

Carroll  &  McCormack,  of  New  York  City  (Henry  M.  Bdlinger,  Jr., 
of  New  York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  [1]  This  action  was  to  foreclose  a  mortgage  upon 
174  West  Seventy-Sixth  street.  Judgment  for  foreclosure  and  sale 
was  duly  entered  September  23,  1913.  The  premises  were  sold  by  a 
referee  under  the  usual  terms  of  sale  to  Joseph  B.  Weed  for  $1,350,  the 
highest  bid  above  the  amount  of  the  first  mortgage  of  $17,000.  On 
the  closing  day  the  purchaser  refused  to  accept  the  referee's  deed  and 
pay  the  balance  due.  He  refused  to  give  specific  reasons  for  his  re- 
jection, except  to  state  that  the  title  was  bad  and  unmarketalile  and  a 
title  company  had  refused  to  insure  it.  Thereafter  a  motion  was  made 
to  compel  him  to  take.  From  the  order  granting  the  motion  he  ap- 
peals. 

Title  to  the  premises  in  question  vested  in  Sarah  E.  Lo'wther  by 
deed  from  James  B.  Fonner  and  wife,  dated  May  31,  recorded  June  6, 
1887.  Mrs.  Lowther  executed  a  mortgage  thereon  for  $19,250  to 
Mary  E.  Garrison  dated  and  recorded  July  22,  1887,  and  also  a  second 
mortgage  thereon  for  $6,000  to  Garret  L.  Schuyler  dated  and  record- 
ed July  22,  1887,  subsequent  to  the  aforesaid.  Said  $6,000  mortgage 
was  assigned  to  Walter  G.  Schuyler  by  his  father.  Garret  L.  Schuyler, 
on  June  12,  recorded  June  14,  1888.  This  assignment  was  to  prevent 
a  merger,  for  by  deed  dated  June  12,  recorded  June  14,  1888,  Mrs. 
Lowther  conveyed  to  Garret  L.  Schuyler  the  said  premises  subject  to 
the  aforesaid  first  and  second  mortgages. 

On  April  20,  1889,  Garret  L.  Schuyler  died  seised  in  fee  of  said 
premises,  leaving  a  will  which  was  probated  May  22,  1889.  Said  will 
provided : 

"Second.  Any  residue  I  give,  devise  and  bequeatb  to  all  my  children  nov 
surviving  In  equal  proportions." 

The  will  conferred  upon  his  executors  full  power  of  sale  of  all  his 
real  estate.  Nine  children  survived  him.  Walter  G.  and  James  E. 
Schuyler,  two  of  his  children,  were  named  as  executors,  and  letters 
testamentarywere  issued  to  them  June  4,  1889. 

Thereafter  the  second  mortgage,  for  $6,000,  was  foreclosed  by  ad- 
vertisement. All  of  the  nine  children  were  parties  defendant,  were 
duly  served,  and  had  notice  of  all  proceedings.  No  question  is  made 
as  to  the  regularity  of  said  foreclosure.  The  premises  were  purchased 
on  the  sale  by  the  executors  of  Garret  L.  Schuyler  as  such  executors. 
The  deed  to  them  was  recorded  April  11,  1896. 

By  deed  dated  September  17,  1901,  the  executors  conveyed  the 
said  premises  to  Jennie  B.  Schuyler,  wife  of  Walter  C.  Schuyler,  one 
of  the  executors.  This  conveyance  was  made  subject  to  all  mort- 
gages and  liens  and  was  supported  by  a  consideration  of  $6,000. 
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Three  days  later  by  deed  dated  September  20,  recorded  September  24, 
1901.  Jennie  B.  Schuyler  conveyed,  for  a  consideration  of  $11,000,  the 
said  premises,  and  others,  to  William  Schneider  subject  to  all  liens  and 
incumbrances  of  record. 

Thereafter  the  first  mortgage  in  the  sum  of  $19,250,  which  had  con- 
tinued as  a  lien  on  said  premises,  was  foreclosed ;  the  judgment  being 
entered  August  6,  1902.  William  Schneider,  Jennie  B.  Schuyler,  and 
Walter  G.  and  James  E.  Schuyler  individually  and  as  executors  of 
Garret  L.  Schuyler  were  made  defendants ;  but  the  other  children  of 
Garret  L.  Schuyler  were  not. 

At  the  sale  on  said  foreclosure  the  referee  delivered  his  deed  to  Ar- 
thur W.  Saunders,  who  on  March  3,  1908,  conveyed  to  Anna  B. 
Downes,  who  executed  and  delivered  a  mortgage  for  $3,000  bearing 
said  date,  which  thereafter  and  by  mesne  assignments  was  duly  as- 
signed to  John  H.  McCarty,  the  plaintiff  herein,  by  an  instrument 
dated  October  22,  1909.  This  action  was  brought  to  foreclose  said 
mortgage. 

The  appellant  claims  that  the  said  nine  children  of  Garret  L.  Schuy- 
ler, except  Walter  G.  and  James  E.  Schuyler,  were  never  foreclosed 
of  their  right  and  interest  under  their  father's  will  in  the  premises  the 
subject  of  this  action,  still  have  an  interest  therein  superior  to  any 
ri^ht  or  title  the  plaintiff  has  acquired,  and  the  title  tendered  by  rea- 
son thereof  is  not  marketable.  He  prays  therefore  to  be  relieved  from 
paying  the  balance  of  the  purchase  price  and  that  the  referee  be  di- 
rected to  pay  to  him  $135,  his  10  per  cent,  payment,  the  auctioneer's 
fee  of  $17,  and  $250  laid  out  and  expended  by  him  for  counsel  fee  and 
disbursements  in  examination  of  title. 

[2]  Upon  Garret  L.  Schuyler's  death,  title  vested  in  his  nine  chil- 
dren as  devisees,  subject  to  the  two  outstanding  mortgages.  As  all  of 
said  children  were  parties  to  the  foreclosure  of  the  second  mortgage, 
they  were  thereby  foreclosed  of  all  their  right,  title,  and  interest  upon 
the  sale  thereunder.  Walter  G.  Schuyler  and  James  E.  Schuyler,  who 
purchased  as  executors,  and  to  whom  the  deed  was  made  as  execu- 
tors, took  as  representatives  of  the  estate  of  Garret  L.  Schuyler,  and 
not  as  representatives  of  his  heirs  and  devisees.  They  had  no  right 
as  executors  to  purchase  land,  and,  if  they  invested  in  land,  said  land 
was  to  be  considered  as  personalty,  and  they  were  accountable  there- 
for 

In  Lockman  v.  Reilly,  95  N.  Y.  64,  Judge  Rapallo  said : 

"It  may  happen  that  an  executor  or  administrator,  without  authority,  In- 
vests the  funds  of  the  decedent's  estate  In  land ;  or  he  may  take  land  In  pay- 
ment of  a  debt  due  to  the  estate  which  he  represents,  or  may  purchase  it  for 
the  protection  of  the  estate  at  an  execution  sale  under  a  judgment  belonging 
to  the  estate.  Under  such  circumstances,  the  executor  or  administrator  In 
one  sense  holds  the  land  in  trust  for  the  persons  beneficially  interested  in  the 
estate,  and  can  be  compelled  to  account  for  it.  But  if  the  land  is  subject  in 
bis  hands  to  a  prior  mortgage,  the  mortgagee  in  foreclosing  it  is  not  bound 
to  make  the  devisees  or  legatees  in  the  case  of  an  executor,  or  the  next  of 
kin  in  case  of  an  adminl.«trator,  or  the  creditors  of  the  deceased  in  either 
case  parties  to  the  foreclosure.  The  legal  title  to  the  land  is  in  the  executor 
or  administrator,  but,  as  between  him  and  the  legatees,  next  of  kin  and  cred- 
itors of  the  deceased  party,  it  is  personal  estate,  and  he  holds  it  as  the  legal 
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repreaentatiye  of  tbe  deceased.  *  *  *  U  the'  preeent  cttae  the  effect  of  the 
conveyance  to  the  executrix  was  to  make  the  land  In  her  hands  take  the  place 
of  the  mortgage,  as  personal  estate;  and  she  was  liable  to  account  for  It  as 
such.  •  •  «  That  land  bought  In  by  executors'  on  a  foreclosure  of  a  mort- 
gage belonging  to  the  estate  is  to  be  treated  as  personal  property,  which  the 
executors  may  sell,  and  for  which  they  are  accountable  as  such,  has  been 
frequently  decided,  and  it  is  Immaterial  whether  the  deed  is  taken  in  the 
names  of  the  executors  as  such  or  In  their  individual  names.  Clark  v.  Clark, 
8  Paige,  152  [35  Am.  Dec.  676];  Schoomaker  v.  Van  Wyck,  31  Barb.  457; 
Valentine  v.  Belden,  20  Hun,  537 ;  Cook  v.  Ryan,  29  Hun,  249.  In  all  these 
cases  land  thus  pur«diased  by  an  executor  or  administrator  is  regarded  as  a 
Substitute  for  the  mortgage  foreclosed  and  takes  its  place  for  all  purposes  as 
between  the  executor  or  administrator  and  the  parties  interested  In  the  es- 
tate. It  is  not  treated  as  land  belonging  to  the  testator.  Bis  heirs  or  devisees 
take  no  direct  interest  in  it  and  cannot  dispute  the  title  of  a  purchaser  from 
the  executor,  though  no  power  of  sale  be  contained  in  the  wilL" 

[3]  That  case  differed  from  the  one  at  bar  in  that  the  testator  had 
conveyed  the  title  before  his  death.  But  the  title  which  descended  to 
the  children  in  this  case  was  divested  by  the  foreclosure  to  which  they 
were  all  parties.  Therefore  the  principle  laid  down  was  equally  ap- 
plicable. In  addition,  the  will  in  the  case  at  bar  did  contain  a  power 
to  the  executors  to  sell.  The  sale  therefore  by  the  executors  after 
■  acquiring  title  by  the  foreclosure  of  the  second  mortgage  is  doubly 
protected.  If  the  sale  by  the  executors  to  the  wife  of  one  of  them  may 
be  considered  as  voidable,  that  was  a  matter  to  be  considered  upon  the 
accounting  and  did  not  affect  the  title.  Furthermore  having  taken 
place  in  1901,  more  than  ten  years  have  since  elapsed  without  ques- 
tion. 

[4]  Upon  the  authority  of  the  Lockman  Case,  supra,  the  devisees 
were  not  proper  or  necessary  parties  to  the  suit  on  the  foreclosure  of 
the  first  mortgage,  and  the  executors,  and  the  purchaser  from  them, 
having  been  made  parties,  the  title  here  offered  rests  upon  valid  pre- 
cedent foreclosures,  under  which  no  right,  title,  or  interest  in  the 
premises  remains  outstanding  in  any  of  the  representatives  or  devisees 
of  Garret  L.  Schuyler. 

Lockman  v.  Reilly,  supra,  has  been  cited,  quoted,  and  followed 
down  to  (Storm  v.  McGrover)  189  N.  Y.  569,  82  N.  E..160,  and  pre- 
sents the  law  of  the  state  upon  the  subject.  We  think  the  title  ten- 
dered marketable. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements to  the  respondent.    All  concur. 
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PEOPLE  ex  rel.  JENNINGS  ▼.  JOHNSON,  Fire  Com'r. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  3,  1914.) 

1.  Mandauub  (|187*) — Denial  or  Pxbemptobt  WBrr— Appeal — Cohclusitx- 

NE88  op  VKBDICT. 

There  having,  after  verdict  for  relator  In  mandamus  on  all  the  facta 
contained  in  the  alternative  writ,  been  merely  a  motion  for  a  peremptory 
writ,  the  verdict  is,  on  appeal  from  the  denial  of  the  motion,  not  open  to 
review,  but  conclusive  on  the  facta  litigated  at  the  trial. 

[Ed.  Note. — For  other  casea,  see  Mandamus,  Cent  Dig.  U  427-437: 
Dec.  Dig.  {  187.*] 

2.  EijDiTT  (§  76*)— Laches — Ihsane  Pxbsons. 

Laches  cannot  be  imputed  to  one  of  unsound  mind. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  {  241;    Dec.  Dig. 
I76.»J 
8.  Mandamus  (|  143*) — Laches. 

One  bringing  mandamus  for  correction  of  the  amount  of  his  pension 
named  In  the  order  of  his  retirement  from  the  fire  department  to  have 
it  correspond  to  the  amount  to  which  be  was  entitled  under  the  statute. 
Is  not  to  be  charged  with  laches  under  the  same  rule  as  In  case  of  ap- 
plication for  reinstatement. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  {|  282-285; 
Dea  Dig.  i  143.  •] 

4.  MANDAinrs  ({  164*) — Objections  Aiteb  RetubIt. 

After  return  by  defendant  in  mandamus,  be  cannot  object  to  defects  of 
form,  but  only  to  want  of  title  in  relator  to  the  relief  sought,  or  other 
defects  in  substance. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  §|  344-360 ;  Dec. 
Dig.  {  164.*] 
6.  MANDAiftrs   (S  73*) — To  Fibx  Comhissionxb — Unauthorized  Change  in 

OBDXB   or  RXTIBEHENT. 

The  fire  commissioner's  order  of  retirement  of  a  member  of  the  force, 
Hxing  bis  pension  at  the  amount  he  was  entitled  to  under  New  York  City 
Charter,  §  790  (Laws  1897,  c.  378),  having  after  It  went  into  effect  been 
changed  to  reduce  the  amount  without  any  attempted  exercise  of  au- 
thority by  the  commission,  the  member  Is  entitled  to  tt  peremptory  writ 
of  mandamus  for  correction  thereof. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Gent  Dig.  {{  116, 136, 144- 
140;  Dec  Dig.  |  73.*] 

Appeal  from  Special  Term,  Queens  County. 

Mandamus,  on  the  relation  of  John  Jennings,  against  Joseph  John-  . 
son,  as  Fire  Commissioner.    From  a  final  order  denying  application  for 
a  peremptory  writ,  relator  appeals.    Reversed  and  remitted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Augustus  L.  Richards,  of  New  York  City,  for  appellant. 
Frank  Julian  Price,  of  New  York  City  (James  D.  Bell,  of  Brooklyn, 
on  the  brief),  for  respondent. 

JENKS,  P.  J.    The  relator  moved  for  an  alternative  writ  of  man- 
damus.   The  writ  was  allowed,  the  defendant  made  return,  the  issues 

•For  other  eaae*  im  um*  topic  A  I  NWBaa  in  Dae.  ft  Am.  Dlsi.  1907  to  date,  ft  Rep'r  Indezaa 
146N.T.S.— «2 
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were  tried  at  Trial  Term,  the  jury  returned  its  verdict  for  the  relator 
upon  all  the  facts  contained  in  the  writ,  but  a  motion  thereupon  made 
for  a  peremptory  writ  at  Special  Term  was  denied,  and  the  relator 
appeals  from  the  order  of  denial. 

[1]  The  verdict  of  the  jury  is  not  before  us  for  review  upon  the 
facts,  inasmuch  as  no  motion  was  made  for  a  new  trial,  ordered  entered 
thereupon,  and  appeal  taken  therefrom.  People  ex  rel.  Berlinger  v. 
Wells,  178  N.  Y.  415,  70  N.  E.  926.  It  must  therefore  be  regarded  as 
conclusive  upon  the  facts  litigated  at  trial.  People  ex  rel.  McDonald 
V.  Clausen,  163  N.  Y.  523,  57  N.  E.  739.  Consequently  the  following 
facts  were  before  the  Special  Term : 

The  relator,  a  member  of  the  fire  force  ranking  as  an  engineer,  was 
retired  from  active  duty  and  placed  upon  the  retired  list  by  an  order  of 
the  commissioner  of  fire,  made,  entered,  and  promulgated  on  June  5, 
1899,  to  become  effective  at  8  a.  m.  of  June  6,  1899.  The  order  recited, 
whereas  it  appeared  from  the  report  of  the  medical  officers  of  June  1, 
1899,  that  the  said  relator  was  totally  and  permanently  physically  dis- 
abled for  performance  of  duties,  and  such  inability  was  caused  in  or 
induced  by  the  actual  performance  of  his  duties,  that  under  the  pro- 
visions of  section  790  of  chapter  378,  Laws  of  1897,  the  said  relator 
was  retired  at  an  annual  pension.  The  amount  of  the  pension  originally 
named  in  the  order  was  $600  per  annum.  On  June  5,  1899,  the  order 
"was  entered;  officially  recorded  and  transmitted  to  the  quarters  of  re- 
lator's company  about  6  p.  m.  of  that  day.  After  10:20  a.  m.  of  June 
6th,  erasures  and  substitutions  were  made  in  said  order,  which  had 
been  called  back,  and  also  in  the  records  in  the  office  of  the  fire  com- 
missioner, by  which  the  figures  800  were  erased,  and  in  place  thereof 
the  figures  533.33  were  substituted,  and  a  similar  change  was  made 
in  the  paper  purportirtg  to  be  a  copy  of  the  order  filed  in  the  pension 
bureau.  The  said  medical  certificate  referred  to  in  said  order  was 
changed  by  inserting  the  word  "not,"  so  that  it  appeared  that  the  re- 
lator was  not  injured  in  the  line  of  duty.  But.the  order  in  its  present 
form  still  recites  the  certificate  of  the  medical  examiners  as  showing 
that  the  relator  was  permanently  injured  in  the  line  of  his  duty.  The 
changes  in  the  order  and  records  were  made  by  a  clerk,  who  did  not 
remember  who  directed  him,  who  could  not  remember  whether  it  was 
the  commissioner  or  the  secretary.  The  clerk  did  not  remember  wheth- 
er he  had  an  order  to  make  the  change,  but  "must  have."  The  said 
insertion  of  the  word  "not"  was  made  by  one  of  the  medical  examin- 
ers by  way  of  correction  to  "conform"  to  the  wishes  of  the  other  phy- 
sicians. '  Whatever  change  was  made  was  made  in  the  medical  office. 
But  he  who  made  the  change  did  not  recall  any  time  when  it  was 
changed.  The  certificate  might  have  been  sent  back  to  him  later.  In 
June,  1898,  the  relator  went  into  the  bold  of  a  fire  boat  to  clean  out 
ashes  from  the  rear  of  the  boiler.  That  work  required  a  lantern.  The 
lantern  suddenly  went  out  and  left  the  relator  in  darkness.  He  seized 
the  lantern  to  relight  it,  and  burned  himself  sO  that  in  starting  back  he 
accidentally  struck  his  head  against  an  iron  bulkhead.  In  consequence 
of  his  injuries  and  within  the  next  month,  the  relator  was  adjudged 
insane,  was  incarcerated  in  two  asylums  and  one  sanitarium,  and  re- 
mained insane  until  in  or  about  1913.    In  ^ay,  1913,  he  underwent  a 
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second  surgical  operation,  requiring  trephining,  which  restored  him  to 
sanity.  The  relator  now  remembers  that  he  received  his  pension  every 
month,  and  that  he  signed  a  paper  of  some  kind.  He  was  released  from 
Bloomingdale  Asylum  and  went  or  was  taken  to  Ireland  by  his  brother, 
who  had  been  sent  for,  and  when  he  came  back  he  testifies  that  he 
signed  a  number  of  papers ;  and  subsequent  to  October,  1912,  he  ap- 
[>eared  at  the  pension  bureau  and  signed  receipts — a  part  of  the  time 
before  his  last  operation  and  a  part  of  the  time  afterwards.  But  be- 
tween October,  1909,  and  October,  1912,  he  received  his  pension 
through  a  guardian.    These  proceedings  were  begun  in  July,  1913. 

[2,3]  The  opinion  at  Special  Term  shows  the  denial  was  in  the  ex- 
ercise of  discretion  "upon  the  ground  of  the  relator's  laches  in  not 
making  his  application  for  many  years,  although  throughout  the  period 
he  received  without  question  the  pension  at  the  yearly  rate  of  $533.33," 
and  the  single  authority  cited  is  People  ex  rel.  Miller  v.  Sturgis,  82 
App.  Div.  580-583,  81  N.  Y.  Supp.  816,  appeal  dismissed  1^:8  N.  Y. 
632,71  N.E.  1137. 

I  think  that  laches  cannot  be  attributed  to  the  relator.  A  finding  of 
fact  binding  upon  the  court,  is  that,  shortly  after  the  accident,  the  re- 
lator became  insane  and  remained  insane  until  in  or  about  the  year 
1913,  which  latter  period  is  made  more  definite  by  the  testimony  of  the 
surgeon  who  performed  the  second  operation,  as  May,  1913.  As  we 
have  seen,  this  proceeding  was  begun  in  July,  1913.  An  insane  per- 
son cannot  be  guilty  of  laches.  Pomeroy  on  Equity  Jurisprudence 
(Pomeroy's  Equitable  Remedies,  vol.  1)  §  30,  says : 

"Laches  cannot  be  imputed  to  one  of  nnsotuid  mind;  and  tbls  mle  holds, 
altbongb  the  next  friend  who  brings  the  suit  is  clearly  guilty  of  laches." 

See,  too.  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp.  107, 108. 
In  Cyc.  vol.  16,  p.  168,  it  is  said : 

"Laches  cannot  be  Imputed  to  one  of  unsound  mind,  and  mental  affliction 
not  wholly  Incapacitating  plaintiff  may  excuse  delay  where  defendant  Is  not 
prejudiced." 

See,  too.  Dodge  v.  Cole,  97  111.  338,  37  Am.  Rep.  Ill ;  Trowbridge 
V.  Stone,  42  W.  Va.  454,  26  S.  E.  363;  Kidder  v.  Houston  (N.  J.  Ch.) 
47Atl.336. 

In  Laws  of  England,  by  Earl  Halsbury  (volume  13,  p.  170),  it  is 
stated : 

"As  regards  capacity,  there  is  no  acquiescence,  and  laches  is  not  imputed, 
while  the  party  is  under  the  disability  of  infancy  or  lunacy." 

Further  we  held  in  Matter  of  Ramsay  v.  Lantry,  123  App.  Div.  71, 
107  N.  Y.  Supp.  828,  that  the  rule  of  laches  declared  by  the  courts  in 
respect  to  applications  to  be  reinstated  in  an  office  or  place  has  no  ap- 
plication where  the  statute  duty  of  the  fire  commissioner  was  to  fix  the 
pension  at  $800  and  he  had  fixed  it  at  $533.33,  for  the  reason  that  a 
person  dismissed  should  be  prompt  to  seek  relief  and  not  wait  until 
another  had  "become  seasoned  to  his  place,  or  the  condition  of  the  de- 
partment has  become  adjusted  to  his  absence,"  but  that  such  reason 
does  not  apply  where  one  asked  but  for  what  he  was  entitled  to,  and 
the  relief  afforded  could  harm  none  other.    And  we  expressly  named 
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and  thus  practically  distinguished  the  sole  case  cited  by  the  learned 
Special  Term  in  its  opinion  in  this  case. 

[4,  6]  Upon  such  procedure  as  was  followed  in  this  case,  a  relator 
has  not  an  absolute  right  to  the  peremptory  writ.  For  a  defendant 
"may  object  to  a  want  of  sufficient  title  in  the  relator  to  the  relief 
sought,  or  show  any  other  defect  in  substance,"  though  he  cannot,  after 
return,  object  to  defects  of  form.  Commercial  Bank  v.  Canal  C<Mmnis- 
sioners,  10  Wend.  25,  adflftrmed  as  the  rule  in  People  ex  rel.  D.,  etc.,  R. 
R.  Co.  V.  Batchellor,  53  N.  Y.  128,  13  Am.  Rep.  480;  People  ex  rel.  Fo- 
garty  v.  Cassidy,  118  App.  Div.  695,  103  N.  Y.  Supp.  671 ;  People  ex  reL 
Ajas  V.  Dept.  of  Health,  138  App.  Div.  561,  123  N.  Y.  Supp.  294.  But 
I  think  in  this  case  the  relator  was  entitled  to  the  writ  The  order  of 
retirement  was  made  pursuant  to  section  790,  c.  378,  of  the  Laws  of 
1897,  that  provides  that  the  amount  of  the  annual  pension  in  case  of 
total  permanent  disability  caused  or  induced  by  the  actual  performance 
of  duties  shall  be  one-half  of  the  annual  compensation  if  the  condition 
of  the  pension  fund  warrant.  It  was  established  that  the  relator's  com- 
pensation at  the  time  of  his  retirement  was  $1,600  per  annum,  and 
that  the  pension  fund  was  adequate.  The  order  was  originally  made, 
pubUshed,  entered,  and  transmitted  in  accordance  with  this  statute,  and 
the  relator  was  accordingly  retired.  It  became  effective  at  8  a.  m.  on 
the  6th  of  June.  The  verdict  determined  that  the  pension  determined 
by  the  order  when  it  went  into  eflfect  was  at  the  rate  of  $800  per  an- 
num. It  does  not  appear  that  the  subsequent  changes  were  made  by  an 
attempted  exercise  of  authority  by  the  commissioner  of  fire.  If  it  did 
so  appear,  then  an  interesting  question  would  be  presented,  whether, 
after  the  determination  had  been  made  and  an  order  thereon  had  gone 
into  eflfect,  the  commissioner  could  arbitrarily,  without  notice  or  fur- 
ther proceeding,  reduce  the  pension  by  inserting  a  lesser  sum  in  his  or- 
der and  in  his  official  entries.  For  the  statute  provides  that  such  pen- 
sion when  granted  shall  not  be  revoked,  repealed,  or  diminished. 

The  remedy  of  mandamus  was  sought  properly.  Ramsay  v.  Hayes, 
187  N.  Y.  367,  80  N.  E.  193 ;  Ramsay  v.  Lantry,  supra. 

The  order  is  reversed,  with  costs,  and  the  case  remitted  to  the  Spe- 
cial Term  for  the  issuance  of  a  peremptory  mandamus.    All  concur. 


Digitized  by 


Google 


Sup.  Ct)  .     .    PAVM  V.  SEAWARD.  .  .  ;  981 

DAVIS  T.  SEAWARD  et  aL 
(Supreme  Court,  Special  Term,  Kings  County.    April  1,  1914.) 

1.  Judges  (|  47*) — DisQUALmcATTON — Attobnet. 

In  an  action  to  enforce  a  legatee's  rights  undeir  a  will  bequeathing  tes- 
tator's property  to  his  wife  and  providing  that  snch  property  as  she 
should  leave  at  her  death  should  go  to  plalntlfl,  a  judge  of  the  Appellate 
Division  was  not  disqualified  under  Judiciary  Law  (Consol.  Laws,  c.  30) 
i  15,  merely  because  he  had  acted  as  attorney  for  the  widow  In  attend- 
ing to  the  execution  of  her  will,  where  the  sole  question  Involved  was 
whether  there  remained  any  of  the  personal  property  coming  to  her  from 
her  husband,  and  the  construction  or  validity  of  her  will  was  not  in- 
volved. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent  Dig.  ||  214-219,  222,  223 ; 
Dec.  Dig.  i  47.  •] 

2.  "WOBDS  AND  PhBASES — "CaUSB" — "MATTEB." 

"Cause"  in  legal  terminology  means  an  action,  while  the  word  "matter" 
may  mean  a  special  proceeding,  or  the  subject  of  the  controversy,  com- 
monly spoken  of  as  the  subject-matter. 

[Ed.  Mote. — For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp. 
1009-1016;   vol.  5,  p.  4413;  voL  8,  pp.  7597-7698,  7718.] 

3.  JuDGis  (I  4tT) — ^Disqualification — Attobnet — Constbtjction  of  Statute. 

Since  the  provision  of  Judiciary  Law  (Consol.  Laws,  c.  30)  {  15,  which 
dlsquallfles  a  Judge  from  sitting  in  a  cause  or  matter  in  which  he  has  been 
attorney,  creates  a  disqualification  which  did  not  exist  at  common  law, 
its  operation  cannot  be  enlarged  by  construction. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent  Dig.  H  214-219,  222,  223 ; 
Dec.  Dig.  §  47.*1 

4.  Judges  (|  47*) — Disquaufication — ^Attobnet. 

That  the  services  were  performed  by  clerks  or  other  members  of  the 
firm  of  which  a  Jndge  was  a  member  will  hot  prevent  him  from  being  dis- 
qualified under  Judiciary  Law  (Consol.  Laws,  c.  30)  S  15,  from  sitting  in  a 
case  in  relation  to  which  the  firm  has  performed  legal  services. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent  Dig.  §{  214-219,  222,  223 ; 
Dec.  Dig.  t  47.*] 

6.  Judges  ({  45*) — Disquaufication — Rei<ationbhip  to  Litioart. 

In  an  action  to  enforce  a  legatee's  rights  under  a  will  bequeathing  tes- 
tator's property  to  tils  wife  and  providing  that  such  property  as  she  should 
leave  at  her  death  should  go  to  plalntifT,  a  Judge  of  the  Appellate  Divi- 
sion was  not  disqualified  under  Judiciary  Law  (Ck>nsol.  Laws,  c.  30)  §  15, 
merely  because  he  was  related  by  affinity  within  the  sixth  degree  to  a 
legatee  under  the  widow's  will,  where  the  sole  question  Involved  was 
whether  she  left  any  of  the  estate  received  from  her  hnsband  and  the 
validity  or  the  construction  of  her  will  was  not  involved. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent  Dig.  {{  208-212;  Dea 
Dig.  {  46.*] 

6.  Judgment  (J  9*) — Vamditt — Disqualification  of  Judge. 

That  the  Judgment  of  the  Appellate  Division  is  void  because  of  dls- 
qnallflcation  of  a  Judge  will  not  invalidate  a  dedMon  of  the  Court  of 
Appeals,  or  subsequent  proceedings  in  the  Supreme  Court  upon  a  retrial, 
whepe  the  law  given  by  the  Court  of  Appeals  Is  applied. 

[Ed.  Note. — For  other  cases,  see  Judgment  Dec.  Dig.  g  9.*] 

•For  other  cases  see  same  topic  A  S  numbeb  In  Dec.  A  Am.  Digs.  1907  to  data,  A  Rep'r  Indexer 
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7.  Acmoif  (I  8*)— Scope  of  Inqcibt — Academic  Questions. 

A  court  of  equity  will  not  undertake  to  t>a8s  on  merely  academic  ques- 
tloDB  or  on  proceedings  not  Injurious  to  litigants. 

[Ed.  Note. — ^For  other  cases,  see  Action,  Cent.  Dig.  {  40;  Dec  Dig. 
!  6.*] 

8.  Wiixs  (J  612*) — Construction — Disposition  of  Pbopebtt. 

Where  testator  bequeathed  property  to  his  wife  with  an  absolute  power 
of  disposition  and  devise  over  of  any  remaining  at  her  death,  the  fact 
that  the  wife  changed  the  money  part  of  the  property  from  one  bank  to 
another,  and  turned  into  cash  that  part  consisting  of  government  bonds, 
did  not  amount  to  an  absolute  dlspositton  of  it  so  as  to  preclude  it  being 
applied  as  provided  by  her  husband's  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {{  1387-1392,  1608; 
Dec.  Dig.  I  612.*] 

Action  by  Buell  G.  Davis,  individually  and  as  executor  of  Mary  E. 
King,  deceased,  against  George  W.  Seaward,  with  the  will  annexed  of 
William  Z.  King,  deceased,  and  others.    Judgment  for  defendants. 

See,  also,  198  N.  Y.  415, 91  N.  E.  1107;  148  App.  Div.  805,  133  N. 
Y.  Supp.  384. 

Clarence  J.  Sheam,  of  New  York  City,  for  plaintiff. 
Alton  B.  Parker,  of  New  York  City,  and  Meier  Steinbrink  and  Rob- 
ert H.  Wilson,  both  of  Brooklyn,  for  defendants. 

CRANE,  J.  Two  questions  are  presented  for  my  decision :  First. 
Was  Mr.  Justice  Joseph  A.  Burr  disqualified  from  sitting  in  the  Ap- 
pellate Division  upon  the  appeal  in  the  case  of  George  W.  Seaward  as 
Administrator,  etc.,  v.  Buell  G.  Davis  as  Executor,  etc.?  Second.  If 
he  were  disqualified,  what  effect  does  it  have,  or  can  it  have,  upon  the 
judgments  in  this  case? 

This  controversy  arises  out  of  the  following  facts :  William  Z.  King 
died  in  February  of  1899  leaving  a  will  containing  the  following  provi- 
sions: 

"Third:  I  give  and  bequeath  all  my  personal  property  of  every  name  and 
kind  to  my  wife  excepting  uiy  piano  which  I  give  to  Lilly  Corwin  aforesaid. 

"Whatever  personal  estate  may  remain  at  the  decease  of  my  wife  I  give 
and  bequeath  to  Buell  Davis  and  Abalgall  Davis,  the  parents  of  my  wife,  or 
If  they  are  not  living  then  to  my  sisters  aforesaid  and  Lilly  Corwin  share  and 
share  alike." 

The  law  firm  of  Burr,  Coombs  &  Wilson,  employed  by  Mary  E. 
King,  the  widow  of  William  Z.  King,  probated  the  will,  and  thereafter 
conducted  proceedings  leading  up  to  her  accounting  as  executrix  and 
final  discharge.  The  will  was  probated  April  ZJ,  1899.  The  personal 
estate  left  by  William  Z.  King  amounted  to  approximately  $17,000.  In 
June  of  1899  the  said  firm  conducted  for  Mrs.  King  proceedings  in  the 
Surrogate's  Court  in  Kings  County,  In  the  Matter  of  Appraisal  under 
the  Transfer  Tax  Act  of  the  property  of  William  Z.  King,  Deceased, 
and  in  connection  therewith  prepared  an  affidavit  for  Mrs.  King,  where- 
in she  stated  as  follows : 

"The  personal  property  bequeathed  to  me  by  paragraph  third  of  said  wUl 
Is  an  absolute  bequest  The  qualifications  following  that  bequest-  are  void, 
and  I  claim  all  the  personal  property  absolutely  under  the  provisions  of  the 
will." 

•For  other  casea  see  lame  topic  A  S  MtniBEB  In  Dec.  ft  Am.  Digs.  1907  to  date,  *  Rep'r  Indexw 
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Upon  the' accounting  of  Mrs.  King  as  executrix  a  decree  was  entered 
May  18,  1900.  It  was  prepared  by  Burr,  Coombs  &  Wilson,  and  pro- 
vided that  Mrs.  King — 

"be  permitted  and  allowed  to  sell  the  govenmient  bonds  referred  to  In  Sched- 
ule A.  of  her  account  remaining  unsold,  and  of  the  face  value  of  $12,000,  and 
Inventoried  at  $18,560,  and  turn  over  the  proceeds  of  such  sale  to  herself  as 
sole  legatee  under  the  said  will,  or,  if  she  so  elect,  to  have  the  title  of  such 
t>onds  transferred  to  her.    *    *    •   . 

"It  is  further  ordered  that  the  said  executrix,  upon  making  the  payments 
and  turning  over  the  property  hereinbefore  described,  be  discharged  from  all 
UabUlty  on  account  of  her  acta  as  such  executrix  as  to  the  Items  embraced  in 
this  accounting." 

The  only  property  which  Mary  E.  King  had  came  to  her  upon  this 
accounting  and  through  her  husband's  will,  with  the  exception  of  her 
meager  dower  obtained  upon  the  settlement  of  an  action  brought  there- 
for by  the  same  firm  of  lawyers.  This  property,  amounting  approxi- 
mately to  $17,000,  as  before  stated,  consisted  of  United  States  govern- 
ment bonds  appraised  at  $15,828,  money  in  bank,  and  other  personal 
property.  Prior  to  the  accounting  Mrs.  King  had  sold  $2,000  par  value 
of  the  bonds,  and  after  the  accounting,  and  on  May  29,  1900,  the  office 
of  Burr,  Coombs  &  Wilson  had  the  remaining  bonds  transferred  at  the 
Treasury  Department  to  Mrs.  King  individually. 

Certain  wills  were  prepared  by  Burr,  Coombs  &  Wilson  for  Mrs. 
King,  one  antedating  November  20,  1899,  and  another  drawn  on  May 
8,  1901,  in  which  she  made  bequests  aggregating  $12,100.  For  all  of 
these  services  rendered  to  Mary  E.  King,  either  individually  or  as  ex- 
ecutrix of  the  estate  of  William  Z.  King,  deceased,  the  firm  of  Burr, 
Coombs  &  Wilson  were  paid,  and  their  relations  as  attorneys  to  the  es- 
tate ended  with  the  accounting  in  May  of  1900  and  to  Mary  E.  King 
individually  in  May  of  1901.  Thereafter  no  legal  services  were  per- 
formed by  these  attorneys  for  Mary  E.  King.  She  subsequently  con- 
sulted a  lawyer  of  Greenport,  Long  Island,  Frederick  H.  Tasker,  who 
drew  another  will  for  her,  which  after  her  death,  in  May,  1905,  was 
admitted  to  probate.  By  this  will  Mrs.  King  attempted  to  dispose  of 
the  property  which  she  possessed  by  making  certain  bequests,  one  in 
the  sum  of  $1,000  to  Jennie  F.  Douglass.  Buell  G.  Davis  was  made  the 
sole  executor.  All  this  personal  estate  remaining  at  the  decease  of  his 
said  wife  William  Z.  King  had  given  to  his  sisters  and  Lilly  Corwin. 
Thereafter  Cynthia  A.  Tuthill,  as  administratrix  with  the  will  annexed 
of  the  goods  and  chattels  of  William  Z.  King,  deceased,  commenced  an 
action  against  Buell  G.  Davis  as  executor  of  the  last  will  of  Mary  E. 
King  to  recover  the.  property  remaining  at  her  decease,  under  the  third 
clause  of  the  husband's  will.  This  action  came  on  for  trial  at  a  Special 
Term  of  this  court  in  December  of  1905  and  was  dismissed,  but  the 
judgment  of  dismissal  was  reversed  by  the  Appellate  Division  in  July 
of  1907.  121  App.  Div.  290,  105  N.  Y.  Supp.  672.  Upon  a  retrial  in- 
terlocutory judgment  was  entered  in  July  of  1908,  directing  Buell  G. 
Davis  as  executor  to  account  for  the  property  which  Mary  E.  King 
had  received  from  the  estate  of  her  husband,  charging  him  with  the 
full  amount  of  the  inventory  of  William  Z.  King's  estate  as  filed  by 
Mary  E.  King.    Final  judgment  being  entered,  an  appeal  was  taken  to 
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the  Appellate  Division,  where  the  judgment  was  modified  in  so  far  as 
it  charged  the  executor  with  the  amount  of  the  inventory,  holding  that 
he  should  only  account  for  the  amount  remaining  at  the  time  of  Mrs. 
King's  death,  and  which  had  come  into  his  possession  as  executor. 
This  appeal  was  decided  in  June  of  1909,  and  is  reported  in  133  App. 
Div.  191,  117  N.  Y.  Supp.  468.  Cynthia  A.  Tuthill  having  died,  George 
W.  Seaward  on  February  5,  1908,  was  substituted  as  plaintiff.  In  De- 
cember, 1904,  Joseph  A.  Burr  of  the  iSrm  of  Burr,  Coombs  &  Wilson 
had  become  a  Justice  of  the  Supreme  Court,  and  was  a  member  of  the 
Appellate  Division  which  heard  and  decided  this  appeal,  writing  a  dis- 
senting opinion  therein.  The  case  was  carried  to  the  Court  of  Appeals 
where  the  decision,  reported  in  198  N.  Y.  415,  91  N.  E.  1107,  affirmed 
the  Appellate  Division  in  modifying  the  judgment  of  the  lower  court, 
and  directed  the  accounting  to  proceed.  Thereafter  the  accounting  pro- 
ceeded before  a  referee,  and  it  was  found  that  Mrs.  King  left  at  her 
decease  personal  property  amounting  to  $15,861.92  which  luid  come  into 
the  hands  of  her  executor,  and  by  final  judgment  entered  on  the  4th  day 
of  April,  1911,  he  was  directed  to  turn  it  over  to  the  plaintiff.  Another 
appeal  was  taken  to  the  Appellate  Division,  where  the  final  judgment 
was  affirmed  with  opinion,  to  be  found  in  148  App.  Div.  805,  133  N. 
Y.  Supp.  384.  Mr.  Justice  Burr  again  sat  in  the  Appellate  Division, 
but  did  not  vote.  After  contempt  proceedings  had  been  started  Buell 
G.'Davis,  as  executor,  complied  with  this  final  judgment  to  the  extent 
of  turning  over  to  the  plaintiff  property  to  the  value  of  $14,536.37, 
leaving  a  balance  unpaid  of  $1,325.55. 

[1]  It  is  now  claimed  in  this  action  that  all  proceedings  after  and 
including  the  second  appeal  to  the  Appellate  Division,  wherein  Jus- 
tice Burr  sat  as  a  member  of  the  court,  are  void  for  the  reason  that  he 
was  disqualified  under  section  15  of  the  Judiciary  Law.  The  claim  is 
twofold :  First,  that  he  was  disqualified  because  he  had  been  attorney 
or  counsel  in  the  cause  or  matter  before  him ;  second,  because  he  was 
related  by  affinity  to  a  party  to  the  controversy  within  the  sixth  degree, 
to  wit,  that  his  wife  was  a  first  cousin  to  Benajah  H.  Douglass,  hus- 
band of  Jennie  F.  Douglass,  a  legatee  under  the  will  of  Mary  E.  King, 
deceased. 

Upon  the  hearing  of  this  case  no  objection  was  raised  to  the  main- 
tenance of  this  action,  or  the  power  of  this  court  to  pass  upon  the 
questions  presented,  but  rather  it  was  stated  that  a  full  and  complete 
submission  of  all  the  facts  upon  both  sides  was  desired  in  that  the 
claim  of  disqualification  migh^  for  obvious  reasons,  be  speedily  heard 
and  disposed  of.  As  the  case  comes  to  me  the  parties  apparently  ac- 
quiesce in  the  suggestion  that  if  there  were  a  disqualification  in  the 
Appellate  Division,  its  judgment  would  be  void,  and  that  this  court 
could  at  least  vacate  its  own  judgment  based  thereon.  I  pass,  there- 
fore, to  the  consideration  of  disqualification. 

If  Justice  Burr  were  disqualified  under  the  Judiciary  Law,  the  ju<^- 
ments  of  the  Appellate  Division  as  reported  in  133  App.  Div.  191,  117 
N.  Y.  Supp.  468,  and  148  App,  Div.  805,  133  N.  Y.  Supp.  384,  were 
absolutely  void.  Oakley  v.  Aspinwall,  3  N.  Y.  547.  The  Judiciary 
Law  referred  to  reads  as  follows : 
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"A  Judge  shall  not  sit  as  such  In,  or  take  any  part  In  tbe  decision  of,  a 
cause  or  matter  to  which  he  Is  a  party,  or  In  which  he  had  been  attorney  or 
counsel,  or  In  which  he  Is  interested,  or  if  he  is  related  by  consanguinity,  or 
affinity  to  any  party  to  the  controversy  within  the  sixth  degree." 

[2]  Are  the.  words  "cause  or  matter  in  which  he  has  been  attorney 
or  counsel"  broad  enough  to  include  the  subject-matter?  "Cause"  in 
legal  terminology  means  an  action,  while  the  word  "matter"  may  mean 
a  special  proceeding,  or  the  subject  of  the  controversy  commonly  spok- 
en of  as  the  subject-matter.  The  term  "In  the  Matter  of"  is  familiar 
to  every  lawyer,  and  is  the  common  way  of  referring  to  and  entitling  a 
certain  class  of  litigation.  Proceedings  to  probate  wills,  settle  ac- 
counts, condemnation  proceedings,  and  the  like  are  but  instances  of 
proceedings  entitled  and  referred  to  as  "In  the  Matter  of."  Causes  or 
action^  are  brought  by  a  person  known  as  the  plaintiff  against  another 
person  called  defendant.  By  our  Code  all  legal  proceedings  are  di- 
vided into  actions  and  special  proceedings.  Does  this  provision  of  the 
Judiciary  Law,  therefore,  require  that  the  judge  must  have  been  an  at- 
torney or  counsel  in  the  same  action  or  the  same  special  proceeding  to 
disqualify  him,  or  is  it  broader  than  this  and  inclusive  of  all  actions 
and  proceedings  in  which  he  has  given  advice  and  counsel  relating  to 
the  subject-matter? 

[3]  In  considering  this  statute  we  must  remember  that  at  common 
law  a  judge  was  disqualified  if  he  was  a  party  to  the  cause  or  interested 
in  it — financially  interested — ^but  he  was  not  disqualified  by  reason  of 
having  been  co;unseI  or  attorney  in  the  very  same  action  he  sat  to  hear 
or  determine  as  a  judge;  this  disqualification  is  purely  statutory.  17 
Am.  &  Eng.  Ency.  (2d  Ed.)  740,  741 ;  23  Cyc.  576;  Taylor  v.  Williams, 
26  Tex.  SS.  Thus  in  the  case  of  Thellusson  v.  Rendlesham,  7  House 
of  Lord's  Cas.  428,  Lord  St.  Leonards  sat  in  a  case  on  appeal  in  which 
he  had  been  counsel.  When,  therefore,  a  stetute  creates  a  disqualifi- 
cation which  did  not  exist  at  common  law,  the  statutory  grounds  are 
exclusive  and  cannot  be  enlarged.  17  Am.  &  Eng.  Ency.  of  Law,  740, 
and  cases  cited  under  note  8.  The  reason  for  the  decision  of  the  Court 
of  Appeals  in  Keeffe  v.  Third  National  Bank,  177  N.  Y.  305,  69  N.  E. 
593,  is  therefore  quite  apparent.  In  that  case  the  court  determined 
that  the  words  "cause  or  matter"  in  this  section  of  the  Judiciary  Law, 
then  section  46  of  the  Code  of  Civil  Procedure,  referred  to  an  action 
or  a  special  proceeding,  and  that  the  judge  would  not  be  disqualified 
unless  he  had  been  the  attorney  or  counsel  in  the  identical  action  or  spe- 
cial' proceeding  brought  before  him  as  a  judge.  The  facts  in  that  case 
involved  the  actions  of  Justice  Hiscock  of  the  Supreme  Court.  His 
firm  of  Hiscock,  Doheny  &  Hiscock,  when  he  was  a  member  of  it,  was 
given  notes  to  collect,  upon  which  an  action  was  brought  and  a  judg- 
ment obtained.  Execution  being  issued,  part  of  the  amount  was  paid 
leaving  a  balance  due.  Thereafter  Judge  Hiscock  went  upon  the  Su- 
preme Court  bench  and  tried  an  action  brought  before  him  pertaining 
to  this  very  judgment  which  his  firm,  while  he  was  a  member  of  it,  had 
obtained.  The  purpose  of  the  action  was  the  collection  of  the  balance 
of  the  judgment  out  of  property  which,  as  allegedi  was  held  in  trust 
for  one  of  the  judgment  debtors.  It  was  open  to  the  defendants  in 
such  action  to  attack  the  judgment  obtained  by  the  firm  of  Hiscock,  Do- 
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heny  &  Hiscock,  even  if  they  did  not  do  so.  Prentiss  v.  Bowden,  145 
N.  Y.  342,  40  N.  E.  13.  Subsequently  an  action  was  brought  to  set 
aside  the  judgment  obtained  before  Judge  Hiscock  on  the  ground  that 
it  was  void  because  of  his  disqualification ;  he  having  been  an  attorney 
in  the  cause  or  matter.  The  Court  of  Appeals,  however,  decided  other- 
wise.   To  quote  from  that  opinion : 

"It  seems  quite  clear  that  the  words  'canse  or  matter'  in  section  46  were  In- 
tended to  refer  only  to  actions  or  special  proceedings  in  which  a  Judge  might 
sit  or  take  part,  the  word  'cause'  meaning  a  cause  of  action,  and  the  word  'mat- 
ter' referring  only  to  some  Judicial  matter  or  proceeding,  and  under  the  Code 
is  included  In  special  proceedings  for  the  enforcement  of  civil  rights.  •  •  • 
Hence  the  ultimate  and  precise  question  presented  is  whether  the  trial  Jus- 
tice acted  as  attorney  or  counsel  in  the  action  which  he  heard  and  decided. 

*  *  *  While  it  is  true  that  the  second  action  wav  brought  in  aid  of  the 
Judgment  obtained  in  the  first,  yet  it  was  an  entirely  independent  and  s^arate 
action,  In  which  the  parties  were  not  the  same,  and  the  purpose  of  which  was 
different  The  issues  in  the  two  actions  were  essentially  unlike.  •  *  • 
The  contention  of  the  appellants  Is  that,  as  the  general  purpose  of  the  first 
action  was  to  collect  the  defendant's  debt,  and  as  the  second  action  was  in 
furtherance  of  the  same  purpose,  they  should  be  regarded  as  but  one  action, 
and  as  falling  within  the  inhibition  of  section  46.  The  inftrmity  of  that  con- 
tention liet  in  the  fact  that  such  it  not  the  language  of  the  statute." 

This  Statement  of  the  law  as  to  the  disqualification  of  a  judge  finds 
support  in  numerous  authorities  of  other  jurisdictions.  In  The  Rich- 
mond (C.  C.)  9  Fed.  863,  the  c^inion  states : 

"The  decisions,  so  far  as  I  have  been  able  to  find,  are  unanimous  that  'of 
counsel'  means  'of  counsel  for  a  party  In  that  cause  and  In  that  controversy,* 
and  If  either  the  cause  or  the  controversy  is  not  identical  the  disqualification 
does  not  exist" 

The  Court  of  Appeals  of  Maryland  in  Blackburn  v.  Craufurd,  22 
Md.  447,  speaking  of  their  statute  which  disqualified  a  judge  where  he 
had  been  of  counsel  in  the  case,  said : 

"The  fact  that  he  was  counsel  in  a  case  theretofore  tried  between  two  of 
the  parties  to  the  said  bill,  which  'Involved  some  of  the  issues  raised  in  the 
bin,'  does  not  bring  him  within  the  letter  or  spirit  of  the  constitutional  Inhibi- 
tion. The  former  requires  he  should  have  been  of  counsel  in  the  case  then 
before  him." 

Section  170,  Code  of  Civil  Procedure  of  the  State  of  California,  pro- 
vided : 

"No  •  *  •  Judge  •  •  •  shall  sit  or  act  as  such  in  any  action  or 
proceeding,  when    *    *    •    he  has  been  attorney  or  counsel  for  either  party 

•  *    •    in  the  action  or  proceeding." 

The  Supreme  Court  of  that  state  said  of  this  provision  in  Cleghom 
V.  Cleghorn,  66  Cal.  309,  5  Pac.  516: 

"It  happens  that  the  Judge  before  whom  this  cause  was  tried  had  been,  be- 
fore his  election  to  the  bench,  the  attorney  of  the  defendant  in  an  action  which 
Involved  one  of  the  issues  in  this  case,  but  that  did  not  disqualify  him  to  Sit 
In  the  trial  of  this  action,  in  which  be  had  not  been  the  attorney  of  either 
party." 

In  the  case  of  Tampa  Street  Railway  &  Power  Company  v.  Tampa 
Suburban  Railroad  Co.,  30  Fla.  595,  11  South.  562, 17  L.  R.  A.  681,  the 
plaintiff  founded  its  right  to  recover  upon  state  legislation,  and  it  was 
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•  held  that  the  defendant  could  not  recuse  the  judge  by  showir«g  that  he 
had  been  an  attorney  for  the  plaintiff  and  had  advised  it  as  to  its  rights 
under  municipal  authority  regarding  the  subject-matter  of  the  con- 
troversy. 

The  Supreme  Court  of  Louisiana  in  Stewart  v.  Mix,  30  La.  Ann. 
1036,  gave  the  following  as  the  law: 

"Onie  fact  that  a  Justice  of  this  court  was  of  counsel  for  certain  parties  In 
two  former  fiults  is  no  ground  for  hla  recusation  in  a  subsequent  suit  In 
which  the  same  parties  are  litigants,  when  it  appears  that  the  validity  of 
none  of  the  proceedings  and  the  decision  of  none  of  the  questions  involved 
In  the  previous  suits  are  put  in  issue  in  the  subsequent  suit" 

See,  further,  Cook  v.  Berth,  102  Mass.  372. 

In  the  following  cases  to  which  I  may  refer  it  will  be  found  upon 
examination  that  Sie  judge  was  either  attorney  in  the  ver)r  cause  which 
was  before  him,  or  had  represented  some  one  interested  in  the  identi- 
cal issue;  People  v.  Haas,  105  App.  Div.  119,  93  N.  Y.  Supp.  790; 
McLaren  v.  Charrier,  5  Paige,  530  (here  a  master  in  chancery  was 
at  the  same  time  assisting  one  of  the  parties) ;  People  ex  rel.  Roe  v. 
Suffolk  Common  Pleas,  18  Wend.  550.  In  Curtis  v.  Wilcox,  74  Mich. 
69,  41  N.  W.  863,  cited  in  the  Haas  Case  the  statute  read  "has  been 
consulted  or  employed  as  counsel  in  the  subject  matter  in  said  suit." 
Hubbell  v.  Harbeck,  54  Hun,  147,  7  N.  Y.  Supp.  243;  O'Brien  v. 
Long,  49  Hun,  80,  1  N.  Y.  Supp.  695 ;  Stebbins  v.  Brown,  65  Barb. 
272;  People  v.  Frederick,  21  N.  Y.  Supp.  26;  McGregor  v.  Crane, 
98  Mass.  530. 

The  following  decisions,  however,  and  the  facts  upon  which  they 
arc  based,  are  irreconcilable  with  the  decision  of  our  Court  of  Appeals 
in  the  Keeffe  Case  above  cited;  Darling  v.  Pierce,  15  Hun,  542;  State 
ex  rel.  Ambler  v.  Hocker,  34  Fla.  25,  15  South,  581,  25  L.  R.  A.  114; 
Slaven  v.  Wheeler,  58  Tex.  23. 

Applying  the  law  as  laid  down  by  the  Court  of  Appeals  in  Keeffe 
V.  Third  National  Bank,  supra,  to  the  facts  in  this  case,  Judge  Burr 
was  not  disqualified,  as  he  had  not  been  attorney  or  counsel  in  the 
cause  or  proceeding  before  him.  He  had  been  attorney  for  Mrs.  King 
in  drawing  her  will,  but  her  will  was  not  before  him  for  construc- 
tion or  interpretation,  neither  was  its  validity  put  in  question.  He 
had  probated  William  Z.  King's  will,  and  had  been  the  attorney  in  the 
proceedings  to  assess  the  property  for  the  collateral  inheritance  tax, 
also  the  attorney  in  the  accounting  proceedings  of  Mrs.  King  as  ex- 
ecutrix; but  none  of  these  proceeding  were  on  appeal  before  the 
Appellate  Division,  nor  was  their  validity  in  question.  That  upon 
the  accounting  proceedings  Mrs.  King  rightfully  received  all  the  prop- 
erty coming  to  her  under  her  husband's  will  and  was  properly  dis- 
charged has  never  been  questioned.  The  firm  of  Burr,  Coombs  & 
Wilson  were  paid  and  discharged.  Their  relationship  as  attorney  in 
any  of  these  matters  ended  in  1901.  In  1905,  after  Mr.  Burr  had  be- 
come a  Supreme  Court  Justice,  Mrs.  King  died,  and  then  for  the  first 
time  question  arose  as  to  whether  or  not  she  had  left  any  of  the  per- 
sonal property  coming  to  her  from  her  husband.  The  question  could 
not  arise  in  any  judicial  proceeding  before  her  death.     The  action 
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brought  by  Seaward  against  Davis  was  to  determine  this  one  question 
whether  or  not  Mrs.  King  had  disposed  of  all  her  personal  property 
coming  to  her  from  her  husband  under  his  will,  for  it  is  now  con- 
ceded that  the  provisions  of  William  Z.  King's  will,  giving  whatever 
of  his  personal  estate  might  remain  at  the  death  of  his  wife  to  his 
sisters,  was  valid.  Justice  Burr  had  never  been  attorney  or  counsel 
in  this  action  or  proceeding,  and  had  never  given  any  advice  whatever 
regarding  its  merits. 

It  is  true  that  if  William  Z.  King  had  never  made  a  will  and  Mrs. 
King  had  never  received  any  money  upon  the  accounting  from  his  es- 
tate, the  case  of  Seaward  v.  Davis  could  never  have  arisen.  The  will, 
the  accounting,  and  the  proceeds  were  all  necessary  for  the  mainte- 
nance of  the  Seaward  action,  and  to  this  extent  prior  proceedings 
were  involved,  but  they  were  not  the  issues  which  were  before  the 
Appellate  Court  for  hearing.  Certainly  Mr.  Justice  Burr  was  no 
more  disqualified  on  the  appeal  in  the  Seaward  Case  than  was  Justice 
Hiscock  upon  the  trial  of  the  KeefFe  Case.  In  fact  Justice  Hiscock 
was  nearer  to  disqualification  in  that  the  judgment  recovered  by  him 
as  an  attorney  might  have  been  attacked  upon  the  trial,  while  all  the 
parties  in  Seaward  v.  Davis  based  their  contention  upon  the  regular- 
ity of  prior  proceedings.  While  the  decree  upon  the  accounting  stat- 
ed that  Mrs.  King  took  this  property  as  sole  legatee,  yet  this  in  no 
way  extended  her  control  of  it,  as  under  the  will  she  had  the  con- 
ceded right  to  use  up  all  the  property  anyhow,  if  she  so  desired.  Al- 
though the  papers  thus  drawn  in  the  office  of  Burr,  Cocwnbs  &  Wil- 
son were  wrong  in  this  particular,  yet  they  in  no  way  a£fected  the 
case  of  Seaward  v.  Davis,  as  that  action  only  related  to  what  Mrs. 
King  had  remaining,  and  in  no  way  questioned  her  right  to  use  and 
dispose  of  the  property  in  her  lifetime. 

[4]  Evidence  was  presented  before  me  showing  the  part  which 
the  members  of  the  firm  and  the  clerks  had  taken  in  these  various 
matters.  I  deem  it  entirely  immaterial  for  the  purpose  of  this  de- 
cision, for  the  reason  that  whatever  was  done  by  the  clerks  or  by  other 
members  of  the  firm  must  be  considered  in  law  to  have  been  done  by 
Justice  Burr  as  a  member  of  that  firm ;  the  actions  of  Burr,  Coombs 
&  Wilson  or  their  clerks  would  constructively  be  his  acts.  Following, 
therefore,  the  interpretation  put  upon  the  Judiciary  Law  by  the  Court 
of  Appeals  of  this  state,  I  conclude  that  Mr.  Justice  Burr  was  not 
disqualified  by  reason  of  having  been  the  attorney  or  counsel  in  a 
cause  or  matter  before  him  as  a  judge. 

[6]  Was  Judge  Burr  disqualified  by  reason  of  his  relationship? 
Under  the  will  of  Mary  E.  King,  Jennie  F.  Douglass  was  given  a  fifth 
share  of  $5,000.  Benajah  H.  Douglass  was  her  husband,  and  also 
the  first  cousin  of  Mr.  Justice  Burr's  wife.  By  affinity  Benajah  H. 
Douglass  and  Jennie  F.  Douglass  were  related  to  the  judge  within 
the  sixth  degree,  and  if  Jennie  F.  Douglass  as  a  legatee  were  a  party 
to  the  controversy  Mr.  Justice  Burr  was  disqualified.  Jennie  F. 
Douglass  was  not  a  party  to  the  record,  the  action  being  George  W. 
Seaward,  as  Administrator  with  the  Will  Annexed  of  the  Goods,  Chat- 
tels, and  Credits  which  were  of  William  Z.  King,  Deceased,  Plaintiff^ 
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against  Buell  G.  Davis,  as  Executor  of  the  Last  Will  and  Testament 
of  Mary  E.  King,  Deceased,  Defendant.  Neither  was  the  validity  or 
construction  of  Mary  E.  King's  will  before  the  Appellate  Division, 
nor  the  claim  of  Jennie  F.  Douglass  to  a  legacy  thereunder.  As  be- 
fore stated,  the  sole  question  was  whether  there  was  any  money 
in  the  estate  of  Mary  E.  King  to  which  the  provisions  of  this  valid 
will  could  attach.  It  was  said  in  the  Matter  of  Dodge  &  Stevenson 
Mfg.  Co.,  77  N.  Y.  101,  33  Am.  Rep.  579,  that— 

"to  exclude  a  Judge  from  sitting  In  a  case  by  reason  of  kinship,  under  the 
provisions  of  the  Revised  Statutes  (2  R.  8.  [(1st  Ed.)  pt  3,  c.  3,  tit.  1]  p.  276, 
I  2),  prohibiting  him  from  sitting  in  any  cause,  In  which  he  Is  Interested,  or 
in  which  he  would  be  excluded  from  being  a  juror  by  reason  of  consanguinity . 
or  affinity  to  either  of  the  parties,'  such  kinship  must  exist  between  him  and 
some  person  who  is  actually  a  party ;  it  is  not  enough  that  be  is  related  to 
some  person  not  a  party,  who  Is  or  may  be  interested  In  the  cause." 

Accordingly  it  was  decided  that  a  stockholder  of  a  corporation 
which  is  a  party,  related  to  a  judge  within  the  inhibited  degree,  does 
not  disqualify  the  judge,  as  tiie  stockholder,  although  interested,  is 
not  a  party.  Within  the  ruling  of  this  case  Buell  G.  Davis,  as  execu- 
tor, etc.,  was,  so  far  as  the  Judiciary  Law  applies,  the  party  to  the  con- 
troversy, not  Jennie  F.  Douglass.  Searsburgh  Turnpike  Co.  v.  Cutler, 
6  Vt.  316,  p.  322. 

What  would  be  the  effect  of  holding  that  legatees  were  parties  to  an 
action  brought  only  in  the  name  of  an  executor  and  which  did  not  in- 
volve the  validity  or  construction  of  the  will,  but  merely  the  corpus  of 
the  estate?  If  the  Judiciary  Law  regarding  the  judge's  relationship 
applied  to  such  legatees  not  parties  of  record,  it  would  also  apply  to 
every  creditor  of  the  estate  who  by  law  has  a  claim  upon  the  assets 
prior  to  that  .of  legatees.  It  would  make  no  difference  whether  the 
creditor  was  known  or  unknown,  or  whether  the  parties  or  the  judge 
were  aware  of  the  circumstances,  if  the  fact  should  be  that  a  relative  of 
the  judge  within  the  sixth  degree  were  a  creditor,  all  the  proceedings 
would  he  void,  and  no  consents  or  acquiescence  could  make  them  valid. 
The  discovery  of  such  a  fact  at  any  time  would  avoid  the  judgment 
Thus,  in  an  action  upon  a  note  or  book  account,  or  a  contract,  or  to  re- 
cover possession  of  personal  property,  the  creditors,  as  well  as  legatees, 
would  be  interested  in  the  recovery  or  loss,  and  yet  if  it  should  turn 
out  that  there  was  a  creditor  in  existence  unknown  to  anybody  who  was 
related  within  the  inhibited  degree  to  the  judge,  all  proceedings  would 
go  for  naught;  they  could  be  absolutely  ignored  as  being  void.  The 
consequences  of  such  a  doctrine  would  be  that  no  executor  could  sue 
or  be  sued  with  safety,  and  that  no  judge  would  dare  sit  in  any  such 
case  unless  he  was  so  unfortunate  as  to  be  the  last  of  his  race.  Au- 
thority, as  well  as  reason,  is  therefore  against  the  contention  that  Jen- 
nie F.  Douglass  was  a  party  to  the  case  of  Seaward  v.  Davis. 

I  have  confined  myself  strictly  to  passing  upon  the  legal  propositions 
which  have  been  presented.  Whether  or  not  it  was  wise  or  proper  for 
Mr.  Justice  Burr  to  sit  in  review  of  the  case  of  Seaward  against  Davis 
is  not  submitted  for  my  opinion.  While  I  decide  that  he  was  not  dis- 
qualified under  the  Judiciary  Law,  yet  I  cannot  go  to  the  extent  claimed 
that,  being  qualified,  he  was  obliged  to  sit.     See  Oakley  v.  Aspinwall,  3 
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N.  Y.  547,  ait  page  562 ;  Matter  of  Dodge  &  Stevenson  Mfg.  Co.,  77  N. 
Y.  101,  at  pages  112  and  113,  iZ  Am.  Rep.  579;  People  ex  rd.  Devery 
V.  Jerome,  36  Misc.  Rep.  256, 73  N.  Y.  Supp.  306.  There  is  a  propriety 
and  decorum  which  almost  has  the  force  of  law,  but  it  rests  with  the 
individual  judge  to  determine  whether  the  circumstances  call  upon  him 
to  apply  it. 

Again,  this  decision  does  not  call  for  the  expression  of  my  opinion 
upon  the  professional  ethics  of  Coombs  &  Wilson.  The  papers  drawn 
^in  their  office  for  Mrs.  King  when  the  firm  was  Burr,  Coombs  &  Wil- 
'son  erroneously  stated  that  the  remainder  over  of  the  legacy  left  to  her 
was  void,  and  that  she  took  the  property  without  any  limitations.  For 
■  drawing  these  papers  they  were  paid.  When  Mrs.  King  died  Coombs 
&  Wilson  brought  the  action  as  attorneys  for  Tuthill  and  Seaward,  as 
above  stated,  claiming  the  reverse  to  that  set  forth  by  them  in  Mrs. 
King's  affidavits,  and  the  agreement  for  their  services  was  to  be  one- 
third  of  the  recovery.  Whether  or  not  such  conduct  was  professional 
is  a  matter  over  which  I  have  no  jurisdiction ;  that  rests  entirely  w^ith 
the  Appellate  Division. 

[6]  Conceding,  however,  for  the  sake  of  argument  that  the  judg- 
ment of  the  Appellate  Division  upon  the  second  appeal  as  reported  in 
133  App.  Div.  191,  117  N.  Y.  Supp.  468,  was  void  because  of  the 
disqualification  of  that  court,  yet  it  could  have  no  eflFect  whatever 
upon  the  subsequent  proceedings  in  this  branch  of  the  Supreme  Court. 
When  this  judgment  of  the  Appellate  Division  was  taken  to  the  Court 
of  Appeals,  that  court  laid  down  the  law  to  be  applied  upon  a  re- 
hearing of  the  ca5e,  which  it  directed.  Thereafter  a  trial  was  had 
before  the  referee  and  the  rule  given  by  the  Court  of  Appeals  ap- 
plied, and  the  report  of  the  referee  confirmed  by  a  final  judgment. 
The  fact  that  a  decision  of  the  intermediate  court  might  be  void  could 
not  weaken  the  decision  of  the  Court  of  Appeals  as  an  authority,  nor 
affect  the  subsequent  proceedings  in  this  court  upon  a  retrial,  where 
the  law  as  given  by  the  Court  of  Appeals  was  applied.  A  similar  sit- 
uation would  arise  if  a  plaintiff  had  recovered  a  verdict  at  the  trial 
term  before  a  judge  who  was  disqualified,  and  on  appeal  the  judgment 
had  been  reversed  and  a  new  trial  ordered,  whereupon  a  new  trial  was 
had  before  a  qualified  judge,  resulting  in  a  verdict  for  the  defendant. 
Could  the  plaintiff  claim  that  the  judgment  on  the  second  trial  was 
void  because  the  judge  upon  the  first  trial  was  disqualified?  I  think 
not.    There  must  have  been  error  on  the  retrial. 

The  plaintiff  before  the  referee  proceeded  to  prove  the  case  as 
directed  by  the  Court  of  Appeals,  and  did  show,  what  is  now  con- 
ceded, that  when  Mary  E.  King  died  she  had  remaining  in  her  pos- 
session over  $15,000  which  had  come  to  her  under  her  husband's  will. 
As  before  stated,  final  judgment  in  April  of  1911  confirmed  the  ref- 
eree's findings  directing  the  executor  to  pay  over  the  money,  and  was 
affirmed  by  the  Appellate  Division  in  148  App.  Div.  805,  133  N.  Y. 
Supp.  384,  Woodward,  J.,  writing  the  opinion,  in  which  he  stated 
that  the  court  had  very  carefully  examined  the  financial  statement 
prepared  by  Buell  G.  Davis,  and  was  of  the  opinion  that  the  account 
was  entirely  in  harmony  with  the  suggestions  made  by  the  Court  of 
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Appeals.  The.  disqualification,  if  any,  of  the  intermediate  court  would 
therefore  be  of  no  effect  upon  the  subsequent  proceedings. 

[7]  A  court  of  equity  will  not  undertake  to  pass  upon  merely  aca- 
demic questions,  or  set  aside  proceedings  which  can  in  no  way  harm  the 
litigants  before  it.  "Equity  intervenes  always  for  a  reason  and  never 
needlessly."  Prentiss  v.  Bowden,  145  N.  Y.  342-346, 40  N.  E.  13 ;  Bis- 
pham's  Equity,  §  377:  Matter  of  Gage,  141  N.  Y.  112,  35  N.  E.  1094, 
25  L.  R.  A.  781 ;  2  Cyc.  533. 

[8]  It  has  been  claimed,  however  (see  opinion.  Seaward  v.  Tasker, 
80  Misc.  Rep.  570,  141  N.  Y.  Supp.  618),  that  the  law  of  the  Court  of 
Appeals  was  not  applied  before  the  referee,  and  upon  the  entry  of 
final  judgment  in  this  case  in  April  of  1911.  It  is  there  stated  that 
Mary  E.  King  absolutely  disposed  of  her  property  by  changing  the 
money  from  one  bank  to  another,  and  by  turning  the  government 
bonds  into  cash;  that  although  she  died  possessed  of  $15,000,  all 
of  which  came  from  her  husband's  estate  under  his  will,  yet  that  this 
sum  was  not  remaining  at  her  death,  and  had  been  disposed  of  by 
her.  I  confess  I  cannot  follow  this  reasoning.  To  my  mind  it  makes 
no  difference  whether  she  was  given  the  money  for  her  own  use,  or 
with  a  beneficial  power  of  dispositicm,  or  with  an  absolute  power  of 
disposition.  The  fact  is  she  died  possessed  of  $15,000,  and  therefore 
had  neither  used  or  disposed  of  that  amount.  Mrs.  King,  by  chang- 
ing the  nature  of  the  securities  or  the  property  which  she  received, 
did  not  absolutely  dispose  of  it  within  the  terms  of  any  case  that  I 
can  find.  Cases  like  Terry  v.  Wiggins,  47  N.  Y.  512;  Crozier  v. 
Bray,  120  N.  Y.  366,  24  N.  E.  '712 ;  Leggett  v.  Firth,  132  N.  Y.  7, 
29  N.  E.  950,  hold  that  where  a  person  is  given  real  property  with 
an  absolute  power  of  disposition  and  devise  over  of  any  remaining,  a 
sale  of  the  property  by  the  devisee  gives  a  title  in  fee  free  from  any 
limitations  of  remainders.  These  cases  would  be  applicable  to  the 
situation  here  if  Seaward,  as  administrator,  etc.,  had  brought  action 
against  the  purchasers  of  the  government  bonds  to  impress  upon  them 
a  trust  in  favor  of  William  Z.  King's  sisters,  but  such  was  not  the 
action.  The  purchaser  of  the  bonds  got  a  good  title,  but  the  provi- 
sions of  William  Z.  King's  will  applied  to  any  of  the  personal  prop- 
erty in  whatsoever  form  remaining  at  Mrs.  King's  death.  See  Swarth- 
out  V.  Ranier,  143  N.  Y.  499,  38  N.  E.  726;  Rose  v.  Hatch,  125  N. 
Y.  427,  26  N.  E.467;  Terry  v.  Rector  of  St.  Stephens'  Church,  79 
App.  Div.  527,  81  N.  Y.  Supp.  119. 

But  even  if  the  decision  of  the  Court  of  Appeals  had  not  been  fol- 
lowed by  the  final  judgment,  the  only  method  of  reviewing  the  matter 
was  and  is  by  appeal. 

If  Buell  G.  Davis  as  executor  is  of  the  opinion  that  the  last  appeal 
was  also  heard  by  a  disqualified  court,  there  is  no. reason  that  I  know 
of  why  he  cannot  now  apply  to  that  tribunal  for  a  rehearing  of  the 
case. 

If  this  case  has  heretofore  been  carefully  sifted  and  every  point 
minutely  scrutinized,  it  is,  in  my  opinion,  due  to  the  fact  that  Buell 
G.  Davis,  the  execiitbr,  was  kept  in  jail  for  four  months,  although 
guilty  of  no  act  amounting  to  a  moral  wrong.     In  June  of  1911  he 
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was  adjudged  guilty  of  contempt  for  failure  to  pay  over  the  $15,- 
861.92  as  directed  by-  the  final  judgment.  After  this  order  of  con- 
tempt, and  on  June  6,  1911,  he  turned  over  as  directed  $14,536.37, 
leaving  a  balance  of  only  $1,325.55.  Two  days  thereafter  he  went 
to  jail  for  failure  to  pay  this  balance,  all  upon  the  motion  and  in- 
sistence of  Coombs  &  Wilson,  who  had  a  contingent  fee  interest  of 
one-third  in  the  amount.  If  the  papers  drawn  in  the  office  of  Burr, 
Coombs  &  Wilson  were  correct  in  their  recitals,  Buell  G.  Davis,  as 
executor  of  the  estate  of  Mary  E.  King,  was  justified  in  believing 
that  any  remainder  over  in  the  personalty  was  void,  and  that  she  had 
a.  right  to  will  away  the  property.  In  a  situation  thus  created  by  the 
opposing  lawyers  themselves,  they  might  well  have  stopped  with  the 
collection  of  $14,536.37,  without  pressing  further  for  the  balance  of 
$1,325.55.  The  fact  that  Davis  went  to  jail  at  all  would  indicate 
that  he  had  no  more  money.  When,  however,  it  appears  that  after 
staying  in  prison  for  three  months  he  made  application  for  discharge, 
showing  not  only  ill  health,  but  the  payment  of  all  this  balance  for 
legal  services,  and  that  this  application  for  discharge  was  opposed  by 
Coombs  &  Wilson,  comment  is  unnecessary;  the  facts  speak  for 
themselves.  Sufficient  to  say  that  every  objection  and  every  criticism 
that  could  possibly  be  made  to  any  step  in  the  entire  proceeding,  by 
Buell  G.  Davis,  or  others  in  his  behalf,  could  well  have  been  expected 
— ^it  had  been  unnecessarily  invited. 
Judgment  for  the  defendants,  without  costs. 


PEOPLE  ex  reL  NIGER  v,  VAN  DEUl,,  Constable. 
(Supreme  Court,  Special  Term,  Erie  County.    AprU  2,  1914.) 

1.  Associations  (|  2*)  —  CoNffriTUTioNAi,'  Law  (8  239*)  —  DiscBiinsATios 

Against  Ci.a8B. 

Penal  Law  (Conaol.  Lawfs,  c.  40)  {  936a,  punishing  any  person  who,  act- 
ing as  an  officer  of  any  secret  fraternal  order  maintaining  lodges,  solicits 
or  initiates  persons  to  membership  In  a  lodge  on  condition  of  payment  of 
dues,  assessments,  etc.,  to  any  grand  officer,  unless  "elected  by  or  from 
delegates  chosen  by  members  of  the  local  lodges,"  Is  invalid  as  discrim- 
inatory against  a  class,  and  violates  the  fourteenth  amendment  to  the 
federal  Constitution. 

[Ed.  Note. — For  other  cases,  see  Associations,  Cent.  Dig.  {  2;  Dec.  Dig. 
I  2  ;•  Constitutional  Law,  Cent  Dig.  J8  694,  696 ;   Dec.  Dig.  {  239.*] 

2.  CONSTITDTIONAL  LAW  (§  81*) — PoLICK  POWER. 

Where  a  business  is  lawful  and  open  to  all  and  beyond  the  prohibitive 
iwwer  of  the  Legislature,  the  right  of  governmental  control  must  be  con- 
fined to  such  reasonable  regulation  as  Is  designed  to  conserve  the  health, 
safety,  morals,  peace,  and  order,  or  it  is  invalid  aa  exceeding  the  legis- 
lative power. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |  148; 
Dec.  Dig.  I  81.*] 

Habeas  corpus  by  the  People,  on  the  relation  of  Frank  T.  Niger 
against  Andrew  Van  Dell,  Constable  and  Police  Officer  of  the  Village 
of  Albion,  Orleans  County,  for  the  discharge  of  relator  from  arrest. 
Relator  discharged. 

•For  other  cases  see  same  topic  &  i  numbeb  in  Dec.  £  Am.  Dlga.  1907  to  dat«,  *  Rep'r  Indexaa 
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Elijah  W.  Holt,  of  Buffalo,  and  William  J.  Hickey,  for  relator. 
John  C.  Knickerbocker,  Dist.  Atty.,  of  Albion,  for  defendant. 

WHEELER,  J.  This  is  a  proceeding  by  writ  of  habeas  corpus  for 
the  discharge  of  the  relator  from  arrest.  The  relator  was  arrested, 
charged  with  a  violation  of  section  936a  of  the  Penal  Law  of  the 
state,  in  that,  while  one  of  the  supreme  officers  of  the  Order*  of  Owls, 
he  solicited  new  members  to  form  a  new  subordinate  nest  of  said  order 
at  Albion,  N.  Y.  The  relator  concedes  that  if  the  statute  he  is  charg- 
ed with  having  violated  is  valid,  he  is  guilty  of  the  offense,  but  he  chal- 
lenges the  constitutionality  of  the  act,  and  contends  that  the  stat- 
ute is  invalid  because  unconstitutional,  and  his  arrest  therefore  un- 
authorized. 

[1,2]  The  sole  question,  therefore,  before  the  court  for  considera- 
tion is  the  constitutionality  of  the  act.    The  act  provides : 

"Section  936a.  Unlawful  Daes  or  Assessments  of  Certain  Secret  Frater- 
nities. Any  person  or  persons  acting  as  the  general  ofiScer,  chief  officer,  grand 
officer  or  supreme,  or  grand  officers  or  body,  in  and  for  a  secret  fraternal  as- 
sociation, society,  order  or  organization,  which  maintains  in  this  state  local 
branches,  lodges,  nests,  aeries,  divisions,  chapters  or  subdivisions,  who  shall 
solicit,  receive,  invite,  admit  or  initiate  any  person  or  persons  to  membership 
or  to  participation  in  any  such  local  branch,  lodge,  nest,  aerie,  division,  chap- 
ter or  Bnbdivision,  upon  condition  that  such  person  shall  pay  any  dues,  assess- 
ments, money  or  reward,  directly  or  indirectly,  to.  any  grand  officer,  chief  of- 
ficer, grand  officer  or  supreme,  or  grand  officers  or  body,  unless  such  grand  of- 
ficer, chief  officer,  grand  officer  or  supreme,  or  grand  officers  or  body  shall 
have  been  cliosen  or  elected  by  and  from  delegates  chosen  by  the  members  of 
the  local  branches,  lodges,  nests,  aeries,  divisions,  chapters  or  subdivisions  of 
snch  secret  fraternal  association,  society,  order  or  organization  to  their  reg- 
ular convention  at  which  such  officer  shall  be  elected,  shall  be  guilty  of  a  mis- 
demeanor, punishable  by  a  fine  of  not  less  than  one  hundred  dollars  or  more 
than  two  hundred  dollars,  or  by  not  more  than  thirty  days*  imprisonment,  or 
twth." 

The  Order  of  Owls  is  a  purely  unincorporated  fraternal  association, 
having  subordinate  lodges,  or  nests.  It  has  a  supreme  governing 
lodge  known  as  the  Home  Nest,  but  the  officers  of  the  Home  Nest 
are  not  chosen  or  elected  by  delegates  chosen  by  the  members  of  the 
subordinate  or  local  nest,  or  lodge,  as  prescribed  in  said  act.  There- 
fore, when  the  relator  solicited  persons  to  organize  a  local  nest  at  Al- 
bion, and  to  pay  the  initiation  fee  required  by  the  order,  he  violated 
the  provisions  of  the  act  in  question. 

Is  the  act  constitutional  ?  Its  constitutionality  is  attacked  because 
it  is  claimed  it  interferes  with  that  liberty  of  action  and  contract  guar- 
anteed every  citizen  by  the  Constitution  of  the  state  and  of  the  United 
States.  Its  constitutionality  is  defended  by  the  district  attorney  as  a 
legitimate  exercise  of  the  police  power  vested  in  the  state.  Let  us 
examine  the  law  and  ascertain  just  what  it  prohibits,  and  what  it  does 
not  condemn.  The  act  does  not  condemn  or  make  unlawful  fraternal 
associations  where  the  supreme  officers  are  chosen  or  elected  other- 
wise than  by  delegates  chosen  by  members  of  local  branches,  lodges, 
or  nests.  It  does  not  prohibit  the  existence  of  such  associations, 
whether  incorporated  or  unincorporated,  or  make  it  unlawful  for  per- 
sons to  become  members  thereof.  It  does  not  prohibit  the  payment  of 
,     146  N.X.S.— 63 
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dues,  assessments,  or  money  to  any  such  grand  or  supreme  officer  or 
lodge  by  members.  It  does  not  prohibit  others  than  officers  soliciting, 
inviting,  admitting  or  initiating  other  persons  to  become  members  in 
any  local  branch  or  lodge.  It  simply  makes  it  a  misdemeanor  for  "any 
person  or  persons  acting  as  the  general  officer,  chief  officer,  grand  of- 
ficer, or  supreme,  or  grand  officers  or  body"  in  such  association  to 
"solicit,  receive,  invite,  admit,  or  initiate  any  person  or  persons  to 
membership  *  *  *  in  such  local  lodge  *  *  *  on  condition 
that  such  person  shall  pay  any  dues,  assessments,"  etc.,  "to  any  grand 
officer,"  etc.,  "unless  such  grand  officer,"  etc.,  "shall  have  been  chosen 
or  elected  by  delegates  chosen  by  the  members  of  local  branches,"  etc 

In  this  case,  the  Order  of  Owls  is  an  association  organized  in  the 
state  of  Indiana  in  1904.  It  has  never  conducted  the  business  of  life 
insurance,  accident  insurance,  sick  or  indemnity  insurance,  or  any  other 
form  of  insurance.  So  it  cannot  be  claimed  to  come  under  the  insur- 
ance laws  of  the  state,  or  subject  to  the  control  of  the  Insurance  De- 
partment. It  appears  from  the  evidence  to  be  a  purely  social  and  fra- 
ternal organization. 

The  order  is  governed  by  a  ritualistic  system  of  conferring  degrees 
on  its  members.  On  joining  a  subordinate  nest  the  member  receives 
the  first  degree.  The  second  degree  consists  of  not  more  than  150 
members  chosen  from  those  of  the  first  degree.  The  third  degree  of 
not  more  than  50  members  chosen  from  the  second  degree,  and  the 
fourth  degree  is  composed  of  members  chosen  from  the  third  degree. 
The  members  of  the  fourth  degree  are  the  supreme  governing  body  of 
the  order,  and  control  the  general  policy  of  the  order.  It  will  thus  be 
seen  that  the  chief  or  governing  body  of  the  Order  of  Owls  is  not  se- 
lected by  delegates  to  a  general  convention  chosen  from  the  subordi- 
nate nests  or  lodges,  and  in  soliciting  members  the  relator  violated 
the  statute,  and  the  only  defense  is  the  alleged  unconstitutionality  of 
the  statute. 

It  is  urged  by  the  district  attorney  that  the  Legislature  had  the 
right  to  pass  the  statute  attacked,  by  virtue  of  the  police  power  of  the 
state,  for  the  purpose  of  preventing  fraud  and  deception  by  persons 
pretending  to  be  officers  of  the  order.  The  statute  does  not  prohibit 
membership.  It  does  not  declare  membership  in  such  an  organization 
unlawful  or  against  the  poUcy  of  the  state,  but  the  prohibition  is 
against  an  officer  asking  another  to  become  a  member  of  the  organiza- 
tion, and  the  argument  advanced  is  that  this  is  a  legitimate  exercise  of 
the  police  power,  reserved  to  the  state  so  as  to  prevent  fraud  upon 
the  person  solicited.  The  statute  is  not  addressed  to  the  punishment 
of  fraud  where  actually  committed,  but  is  rather  a  prohibition  against 
certain  acts  for  fear  fraud  may  be  perpetrated.  The  Legislature 
might,  with  equal  propriety,  and  upon  the  same  argument,  pass  an 
act  prohibiting  certain  persons  trading  within  the  state  in  order  that 
they  might  not  possibly  perpetrate  frauds  upon  those  with  whom  they 
deal.  Such  legislation  would  clearly  violate  the  right  of  individusJ 
liberty  guaranteed  every  citizen  by  the  Constitution  of  the  state  and 
of  the  IJnited  States.  It  is  not  legitimate  legislation  to  prohibit  the 
prosecution  of  a  lawful  business  or  calling  because  some  unscrupulous 
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person  may,  in  connection  with  it,  perpetrate  a  fraud. '  The  thing  to 
do  is  to  prohibit  and  punish  the  fraud-r-not  the  business. 

It  would  seem  that  if  the  statute  attadced  in  this  proceeding  is  to  be 
sustained,  it  can  only  be  upheld  upon  the  theory  that  its  enactment  was 
justified  as  a  proper  exercise  of  the  police  power  reserved  to  the  state. 
It  is  the  law,  however,  that  when  an  industry  or  calling  is  itself  law- 
ful and  open  to  all,  and  beyond  the  prohibitive  power  of  the  Legisla- 
ture, the  right  of  government  control  must  be  confined  to  such  reason- 
able enactments  as  are  designed  to  conserve  health,  safety,  morals, 
peace,  and  order.  Lochner  v.  New  York,  198  U.  S.  45,  25  Sup.  Ct. 
539,  49  L.  Ed.  937,  3  Ann.  Cas.  1133;  Ives  v.  South  Buf.  Ry.  Co.. 
201  N.  Y.  305,  94  N.  E.  431. 34  L.  R.  A.  (N.  S.)  162,  Ann.  Cas.  1912B, 
156. 

"The  Legislature,  under  the  guise  of  police  regulation,  cannot  arbltratlly  in- 
vade personal  or  property  rights ;  and,  where  such  regulations  are  called  in 
question,  the  test  should  be  whether  they  hare  some  relation  to  the  public 
health,  morals,  or  safety,  and  whether  such  is,  in  fact,  the  end  sought  to  be 
attained.  If  not,  they  should  be  declared  invalid  as  exceeding  legislative 
power,"  People  v.  Binge,  107  N.  T.  143,  00  N.  E.  461,  27  L.  R.  A.  (N.  S.)  528, 
18  Ann.  Cas.  474 ;  Hauser  v.  Ins.  Co.,  206  N.  Y.  455,  100  N.  E.  52,  42  L.  R.  A. 
(S.  S.)  1139;  People  v.  Jenkins.  202  N.  Y.  53,  94  N.  E.  1065,  35  L.  R.  A.  (N.  S.) 
1079;  Schnaier  v.  Hotel  Co.,  182  N.  Y.  83,  74  N.  E.  561,  70  L.  R.  A.  722,  108 
Am.  St.  Rep.  790;  People  v.  Wilber,  198  N.  Y.  1,  90  N.  E.  1140,  27  L.  R.  A. 
(N.  S.)  357, 19  Ann.  Cas.  ^6. 

For  a  citation  of  many  other  case?  enunciating  the  same  doctrine, 
see  the  opinion  of  Judge  Werner  in  the  case  of  Ives  v.  South  Buffalo 
Ry.  Co.,  201  N.  Y.  271,  94  N.  E.  431,  34  L.  R.  A.  (N.  S.)  162,  Ann. 
Cas.  1912B,  156. 

Applying  the  tests  laid  down  in  these  numerous  well-considered 
cases,  we  think  the  statute  in  question  must  be  condemned  as  uncon- 
stitutional and  void. 

It  certainly  cannot  be  claimed  the  organization  of  the  Order  of  Owls 
is  an  illegal  or  immoral  society.  Its  charter  and  declared  purposes 
disprove  any  such  inference.  It  is  essentially  a  fraternal,  social,  and 
charitable  organization,  differing  in  no  material  respects  from  many 
other  like  organizations  throughout  the  country.  Its  existence,  it 
seems  to  us,  has  no  relation  whatever  to  the  public  health,  safety,  or 
morals.  In  fact  the  existence  is  not  condemned  by  the  act  in  question. 
The  solicitation  of  persons  to  become  members  of  the  order,  or  the 
payment  of  dues  or  assessments  to  it,  is  not  prohibited.  The  statute 
simply  arbitrarily  declares  that  no  one  "acting  as  the  general  officer, 
chief  officer,  or  grand  officer,"  etc.,  "shall  solicit,  receive,  invite  or 
initiate  any  person"  *  *  *  to  membership,  unless  such  graiid  of- 
ficer is  chosen  and  elected  in  some  specified  manner. 

If  the  order  is  meritorious  and  beyond  legal  condemnation,  how 
can  it  fairly  be  said  that  the  method  by  which  officers  are  chosen  to 
the  position  they  occupy  has  any  relation  to  public  health,  morals,  or 
safety?  To  prohibit  such  persons  from  soliciting  or  initiating  new 
members  is  the  most  arbitrary  exercise  of  legislative  power;  upon  no 
possible  theory  can  it  be  deemed  reasonable.  It  is,  in  our  opinion,  an 
unjustified  discrimination  against  a  class,  unsupported  by  any  good 
or  sufficient  reason,  and  violates  the  fourteenth  amendment  of  the  fed- 
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eral  Constitution,  providing  that  no  state  shall  make  or  enforce  any 
law  abridging  the  privileges  or  immunities  of  citizens  of  the  United 
States,  nor  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  law. 

We  are  quite  aware  of  the  suggestion  made  by  the  higher  courts 
that  questions  of  the  constitutionadity  of  statutes  should  be  left  by  the 
lower  courts  to  appellate  courts,  but  the  decision  which  should  be  ren- 
dered in  this  case  appears  to  us  so  free  from  doubt  that  we  feel  con- 
strained to  follow  the  dictates  of  our  own  convictions  and  judgment 
in  this  case,  and  declare  the  act  upon  which  the  prosecution  against 
the  relator  is  based  unconstitutional  and  void.  It  follows  that  the  re- 
lator should  be  discharged  from  arrest. 

We  think  this  order  should  be  without  costs  against  the  defendant, 
as  he  was  acting  under  the  authority  of  the  warrant  issued  to  him  for 
execution,  and  under  color  of  the  statute. 

So  ordered. 


DAMON  et  al.  t.  EMPIRE  STATE  SURETY  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  10,  1914.) 

1.  Pbikcifai.  and  Scbett  (i  41*) — Fbaud — Effect. 

The  obligees  in  a  bond  given  to  secure  tliem  against  damage  on  a  con- 
tract were  not  bound  by  fraudulent  representations  made  to  tbe  surety  by 
the  other  party  to  the  contract,  without  their  knowledge  or  participation. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  {{  7S- 
81;   Dec.  Dig.  i  41.*] 

2.  Fbircipal  and  Subett  (J  42*) — FnAVD — Effeoi. 

The  obligee,  before  accepting  the  bond  of  a  surety,  is  bound  to  disclose 
facts  within  his  knowledge,  the  concealment  of  which  would  amount  to 
a  suppresslo  verl,  and,  to  defeat  liability,  the  concealment  thereof  need 
not  inure  to  the  benefit  of  the  obligee,  if  it  operates  to  the  prejudice  of 
the  surety. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  H  8S- 
00 ;   Dec.  Dig.  i  42.*] 

3.  Pbincipal  and  Sukett  (S  42*) — Fbaud — Effect. 

Under  an  agreement  between  plaintiffs  and  the  M.  Co.  relative  to  the 
manufacture  of  certain  machinery,  plaintiffs  had  delivered  two  notes,  one 
of  which  had  been  discounted  by  the  M.  Co.,  and  had  gone  into  the  hands 
of  third  parties  and  had  not  been  paid  at  maturity.  The  company  was 
in  default  under  the  contract  A  written  contract  was  executed  In  re- 
newal of  the  previous  agreement  but  not  mentloi^g  it  which  required 
the  company  to  give  a  bond  to  secure  plaintiffs  against  damage,  and  re- 
cited that  "we  accept"  such  two  notes.  A  note  was  then  given  by  plain- 
tiffs, discounted  by  the  company,  and  the  proceeds  paid  to  plaintiffs,  who, 
after  the  giving  of  the  surety  bond,  applied  such  proceeds  on  the  over- 
due note  mentioned.  Held,  that  plaintiffs'  failure  to  disclose  that  the 
contract  was  a  renewal  of  a  previous  agreement,  and  the  facts  concern- 
ing the  two  notes  which  the  surety  was  entitled  to  assume  were  accepted 
about  the  date  of  the  written  contract  was  such  a  fraud  as  defeated  the 
surety's  liability. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  {f  86- 
90;    Dec.  Dig.  {  42.»] 

*For  oUier  cases  se«  same  topic  £  i  nuubeb  In  Dec.  ft  Am.  Digs.  190T  to  date,  &  Rep'r  Indexei 
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Appeal  from  Trial  Term,  Kings  G)unty. 

Action  by  D.  Everett  Damon  and  others  against  the  Empire  State 
Surety  Company.  From  a  judgment  dismissing  the  complaint,  plain- 
tiffs appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Almet  Reed  Latson,  of  New  York  City  (Evan  L.  Tamblyn,  of  New 
York  City,  on  the  brief),  for  appellants. 
M.  J.  Wright,  of  New  York  City,  for  respondent 

CARR,  J.  This  case  was  submitted  on  March  5,  1914,  without 
oral  argiunent.  The  action  was  brought  to  recover  on  a  surety  bond. 
It  was  tried  in  Kii^s  county  on  February  10,  1910.  The  complaint 
was  dismissed  at  the  close  of  the  plaintiffs'  proofs.  Judgment  of  dis- 
missal was  entered  on  February  16,  1910,  notice  of  append  filed  March 
16,  1910,  the  appeal  papers  perfected  on  April  1,  1910,  and  case  or- 
dered filed  on  May  13,  1910.  It  comes  now  before  us  for  considera- 
tion for  the  first  time  four  years  after  the  appeal  was  taken,  and  is 
then  submitted  without  oral  argument.  The  bond  on  which  the  ac- 
tion was  brought  is  set  forth  in  the  record  in  ipsissimis  verbis.  This 
bond  was  given  to  secure  the  plaintiffs  against  damage  on  a  written 
contract,  forming  a  part  of  the  bond,  between  the  Nichols  &  Lang- 
worthy  Machine  Company  and  the  plaintiffs.  The  proofs  taken  were 
very  short,  and  consisted  of  the  testimony  of  but  one  witness,  one  of 
the  plaintiffs.  The  defendant  rested  upon  its  cross-examination  of 
this  witness  to  establish  its  defense.  In  dismissing  the  complaint,  the 
trial  court  rendered  no  opinion,  oral  or  otherwise.  The  defense  was 
fraud  arising  out  of  fraudulent  concealments  of  material  facts  when 
the  plaintiffs  accepted  the  bond  in  question  from  the  defendant. 

[1,2]  The  plaintiffs,  prior  to  the  acceptance  of  the  bond,  had  no 
direct  dealings  with  the  defendant.  It  was  the  machine  company  that 
applied  for  the  bond.  The  machine  company  was  not  the  agent  of 
the  plaintiffs,  and  they  are  not  bound  by  any  fraudulent  representa- 
tions in  which  they  did  not  participate  or  which  were  made  without 
their  knowledge.  Western  N.  Y.  Life  Ins.  Co.  v.  Clinton,  66  N.  Y. 
326;  Ludekens  v.  Pscherhofer,  76  Hun,  548,  28  N.  Y.  Supp.  230; 
Howe  Machine  Co.  v.  Farrington,  82  N.  Y.  121 ;  Powers  v.  Clarke, 
127  N.  Y.  417,  28  N.  E.  4te.  At  the  same  time  it  is  well  recognized 
that  the  obligee,  before  accepting  the  bond  of  the  surety,  is  called 
upon  to  make  such  disclosures  of  facts  within  his  knowledge,  of 
which  the  concealment  would  amount  to  a  suppressio  veri,  and  there- 
by beccMne  fraudulent,  and  it  is  not  necessary  that  this  concealment 
should  inure  to  the  benefit  of  the  obligee,  provided  it  operates  to  the 
prejudice  of  the  surety.  The  most  familiar  example  of  this  rule  is 
to  be  found  in  cases  where  an  employer,  knowing  of  the  prior  dis- 
honesty of  an  employe,  but  concealing  that  knowledge,  accepts  an 
indemnity  of  suretyship  for  the  future  good  conduct  of  the  empl<we. 
U.  S.  Life  Ins.  Co.  v.  Salmon,  91  Hun,  535,  36  N.  Y.  Supp.  830;  Id., 
157  N.  Y.  682,  51  N.  E.  1094;  Dinsmore  v.  Tidball,  34  Ohio  St.  411; 
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State  V.  Sooy,  39  N.  J.  Law,  135.    This  rule  has  a  broader  applica- 
tion than  to  mere  employes  or  agents. 

[3]  The  written  contract  between  the  plaintiffs  and  the  machine 
company  bore  date  May  28,  1909.  It  purported  to  speak  of  an  agree- 
ment made  as  of  said  date.  There  was  no  expression  in  it  to  indicate 
that  it  was  but  a  renewal  agreement  of  a  contract  previously  made 
and  as  to  which  there  had  been  a  default  in  performance  by  the  ma- 
chine company.  It  related  to  the  manufacture  and  delivery  of  certain 
machinery.    It  recited  as  follows: 

"In  full  paypent  of  the  abore  machtnes,  we  accept  two  notes,  one  of  whicb 
Is  dated  January  20,  1909,  amount  $1,156.25,  which  will  be  due  on  July  20. 
1909.  The  second  note  la  dated  May  28,  1909,  amount  $1,1M.25,  due  August 
28,  1909." 

This  contract  bore  an  indorsement  of  acceptance  by  the  plaintiff. 
The  defendant  surety  company  was  entitled  to  assume  that  a  contract 
was  made  on  May  28,  1909,  and  two  notes  then  delivered  by  the  plain- 
tiff, the  proceeds  of  which,  by  sale  or  discount,  would  be  available 
to  the  machine  company  to  enable  it  to  perform.  It  appears  from  the 
testimony  of  the  plaintiffs'  only  witness  that  this  agreement  of  May 
28th  was  but  an  extension  of  a  prior  agreement  made  in  the  preced- 
ing January,  and  as  to  which  the  machine  company  was  in  the  cwn- 
plete  default.  The  agreement  of  May  refers  to  two  notes  which  "we 
accept."  The  word  "accept"  is  used  in  the  present  tense,  and  the 
defendant  surety  company  was  entitled  to  assume  that  these  two 
notes  were  accepted  on  or  about  the  date  of  the  May  agreement.  Un- 
der the  agreement  of  January,  the  plaintiffs  had  delivered  two  notes, 
the  first  of  which  had  been  discounted  by  the  machine  company  and 
had  gone  into  the  hands  of  third  parties.  The  plaintiffs  had  neglected 
to  pay  this  note  at  its  maturity.  The  machine  company  was  then  in 
defavdt  under  the  January  contract.  After  some  negotiations,  the 
paper  dated  May  ^th  was  prepared.  The  plaintiffs  insisted  upon 
security  from  the  machine  company,  and  a  provision  to  that  effect  was 
inserted  in  the  latter  paper.  The  plaintiffs  did  give  a  note,  dated 
May  28,  1909,  but  they  procured  the  machine  company  to  have  it  dis- 
counted immediately,  and  they  received  back  the  proceeds  of  the  dis- 
count, which  they  held  until  the  surety  bond  was  issued  on  June  8, 
1909,  whereupon  they  applied  said  proceeds  to  take  up  their  unpaid 
note  of  January,  1909.  The  result  of  this  manipulation  was  that,  at 
the  time  the  surety  bond  was  issued,  the 'machine  company  had  no 
notes  of  the  plaintiff  to  aid  it  in  the  performance  required  from  it. 
The  plaintiffs  had  practically  but  one  note  outstanding,  as  they  had 
funds  of  the  machine  company,  realized  from  the  discount  of  the 
May  note,  which  were  received  to  take  up  the  January  note,  which 
they  did  so  take  up  the  moment  they  received  the  defendant's  bond. 
We  think  that  their  concealment  of  these  circumstances  was  a  sup- 
pressio  veri  and  fraudulent.  In  the  following  July  the  machine  com- 
pany became  bankrupt. 

'The  judgment  is  affirmed,  with  costs.  All  concur,  except  BURR, 
J.,  taking  no  part 
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COLTEB  ▼.  RICHARD  K.  FOX  PUB.  CO. 
(Supreme  Court,  A]|>peHate  Division,  Second  Department    April  10,  1014.) 

1.  TOBTS  (S  8*) — ^"USI  or  POBTBAIX  FOB  Advebtibino  OB  Tbade  Pubfosxs." 

The  publication  of  a  petson'a  portrait  In  a  dally,  weekly,  «r  periodical 
'  paper  or  magazine,  though  It  contains  a  great  number  of  advertisements, 
is  not  a  use  of  the  portrait  for  advertising  purposes,  or  purposes  of  trade, 
within  Civil  Rights  Law  (Consol.  Laws,  c.  6)  I  50,  prohibiting  snch  use 
without  the  cc^sept  of  the  person,  and  sectioa  61  giving  a  right  ot  ac- 
tion for  damages  caused  by  such  use. 
[Ed.  Kote.— For  other  cases,  see  Torts,  Cent  Dig.  S  8 ;  Dec.  Dig.  i  &<!] , 

2.  Statptm  (g  217*) — CoNSTBucnoN — HistobTi 

Civil  Bights  Law  (Consol.  Laws,  c.  6)  i§  60,  61,  aa  to  the  use,  with- 
out consent  of  a  person's  portrait  for  advertising:  purposes  ox  purposes  of 
trade,  though  its  language  Is  general  and  snsceptlble  of  a  very  wide  mean- 
ing, must  be  Interpreted  in  the  light  of  its  history  and  the  evil  at  which 
It  was  .aimed. 

[Ed.  Note. — ^For  other  cases,  see  Statutes,  Cent  Dig.  {  293;  Dea  Dig.  { 
217.»] 

Appeal  from  Trial  Term,  Kings  Couoty. 

Action  by  May  Colyer,  an  infant,  by  Johanna  Colyer,  her  guardian 
ad  Utem,  against  the  Richard- K.  Fox  Ptiblishifig  Company.  From'  a 
judgment  for  defendant,  and  an  order  denying  a  new  trial,  plainti£F 
appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Charles  J.  Belfer,  of  Brooklyn,  for  appellant. 
Chauncey  E.  Treadwell,  of  New  York  City  (Louis  J.  Vorhaus,  of 
New  York  City,  on  the  brief),  for  respondent. 

CARR,  J.  [1,  2]  The  plaintiff' is  a  young  woman,  under  legal  age, 
who  brings  this  actioh  against  the  defendant,  a  corporation  that  pub- 
lishes a  weekly  paper  in  the  city  of  New  York.  For  several  years  the 
plaintiff  has  been  a  professional  entertainer  in  the  specialty  of  "high 
diving,"  which  is  described  in  this  record  as  diving  from  a  height  into 
a  shallow  tank  of  water.  In  this  capacity  she  has  appeared  before 
the  public  in  many  places  throughout  this  country,  as  well  as  in  Can- 
ada. "While  in  Canada,  she  had  her  photograph  taken  in  costume  ap- 
propriate, to  her  public  performances.  A  copy  of  this  photograph  came 
into  the  possession  of  the  defendant.  "Without  the  written  consent 
of  the  plaintiff,  or  her  guardian  or  parents,  the  defendant  published 
a  reproduction  of  it,  in  its  publication  known  as  "the  National  Police 
Gazette,"  in  a  single  issue  of  that  paper  bearing  date  January  18, 
1913.  Immediately  below  the  picture  appeared  the  words,  "May  Col- 
lier, a  Great  Trick  Diver."  On  the  same  pa|fe  appeared  four  other 
pictures  of  women  vaudeville  performers,  attired  in  stage  costumes. 
At  the  bottom  of  the  page  were  the  words : 

"Five  of  a  kind  on  this  page.  Most  of  them  adorn  the  burlesque  stage; 
all  of  them  are  favorites  with  the  bald-headed  boys." 

•ror  otber  cum  im  ume  to^le  ft  i  xvusax  in  X)to.  A  iof.  Digs.  UC7  to  data,  *  Rai>'r  Indexm 
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On  the  claim  that  this  single  publicatidn  of  her  picture  by  the  de- 
fendant was  a  violation  of  sections  50  and  51  of  the  Civil  Rights 
Law  (Consol.  Laws,  c.  6),  this  action  was  brought  to  obtain  an  injunc- 
tion against  a  further  publication  of  the  picture  and  for  damages. 
The  case  came  originally  before  the  equity  side  of  the  court,  but,  as 
there  was  no  claim  that  the  defendant  threatened  or  intended  to  re- 
peat the  publication  of  the  picture,  the  case  was  sent  into  the  jury 
Trial  Term  for  disposition  as  to  damages,  if  the  plaintiff  should  prove 
herself  entitled  thereto.  At  the  Trial  Term  it  was  conceded  that  the 
plaintiff  was  a  professional  "high  diver" ;  that  she  herself  had  caused 
the  original  photograph  to  be  taken;  and  that  it  was  published  by 
the  defendant  without  the  written  consent  provided  by  the  statute. 
The  complaint  was  dismissed,  at  the  close  of  her  evidence,  on  the 
ground  that  she  had  not  brought  her  grievance  within  the  scope  of 
the  statute  upon  which  she  relied.  For  convenience  sake  I  will  quote 
the  pertinent  sections  of  the  statute,  which  read  as  follows: 

"Sec.  60.  Bight  of  Privacy. — ^A  person,  firm  or  corporation  tbat  uses  for 
adTertising  purposes,  or  for  the  purposes  of  trade,  the  name,  portrait  or 
picture  of  any  living  person  without  having  first  obtained  the  written  con- 
sent of  such  person,  or  if  a  minor  of  bis  or  her  parent  or  guardian,  la  guilty 
of  a  misdemeanor. 

"Sec  51.  Action  for  Injunction  and  for  Damages. — Any  person  whose 
name,  portrait  or  picture  is  used  within  this  state  for  advertising  purposes 
or  for  the  purposes  of  trade  without  the  written  consent  first  obtained  as 
above  provided  may  maintain  an  equitable  action  in  the  Supreme  Court  of 
this  state  against  the  person,  firm  or  corporation  so  using  his  name,  portrait 
or  picture,  to  prevent  and  restrain  the  use  thereof;  and  may  also  sue  and 
recover  damages  for  any  injuries  sustained  by  reason  of  such  use,  and  if 
the  defendant  shall  have  knowingly  used  such  person's  name,  portrait  or 
picture  in  such  manner  as  is  forbidden  or  declared  to  be  unlawful  by  the 
last  section,  the  Jury,  in  its  discretion,  may  award  exemplary  damages." 

As  a  part  of  the  plaintiffs  proof,  a  copy  of  the  defendant's  publica- 
tion was  received  in  evidence.  It  is  in  the  form  of  16  pages,  printed 
on  pink  paper.  Some  pages  are  devoted  very  largely  to  pictures  of 
pugilists,  wrestlers,  athletes,  and  vaudeville  performers,  and  prize 
dc^s.  Its  title  page  describes  it  as  "the  Leading  Illustrated  Sporting 
Journal  in  the  World."  The  issue  is  numbered  "Volume  CII. — No. 
1849."  It  appears  to  be  the  same  publication  that  hung  on  the  sides 
of  news  booths  in  our  boyhood  days,  and  which  seems  to  be,  even 
now,  an  ornament  of  village  barber  shops.  It  carries  a  very  consid- 
erable amount  of  reading  matter  that  scarcely  appeals  to  a  refined 
mind,  and  likewise  a  great  number  of  advertisements  of  quack  nos- 
trums and  trivial  things.  From  these  circumstances,  the  appellant 
asks  this  court  to  hold  from  a  mere  inspection  of  the  paper  that  it 
is  but  a  mere  advertising  sheet  sold  as  a  matter  of  trade,  and  that 
therefore  every  one  of  its  photographic  illustrations  must  be  deemed 
to  be  used  "for  advertising  purposes  or  for  the  purposes  of  trade," 
within  the  meaning  of  the  statute.  The  argument  addressed  to  this 
court  to  sustain  this  proposition  is  largely  etymological  and  lexico- 
graphical. The  language  of  the  statute  is  very  general  and  is  sus- 
ceptible of  a  very  wide  meaning.  Applied  as  the  appellant  would 
desire,  it  would  cover  nearly  every  issue  of  our  newspapers,  and  es- 
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pedally  our  great  number  of  monthly  magazines,  in  which  llie  adver- 
tising matter  is  as  great  in  bulk,  and  oftentimes  as  interesting,  as  the 
letterpress.  But  this  statute  has  been  considered  judicially  many  times 
since  its  original  enactment  in  1903,  and  we  are  admonished  that  its 
very  general  language  must  be  interpreted  in  the  light  of  its  history 
■  and  the  evil  at  which  it  was  aimed.  Binns  v.  Vitagraph  Co.,  210  N. 
Y.  51,  103  N.  E.  1108;  Rhodes  v.  Sperry  &  Hutchinson  Co.,  193  N. 
Y.  223,  85  N.  E.  1097,  34  L.  R.  A.  (N.  S.)  1143,  127  Am.  St.  Rep. 
945;  s.  c,  120  App.  Div.  467,  104  N.  Y.  Supp.  1102.  In  every  re- 
ported decision  in  which  a  judgment  for  damages  under  this  act  was 
upheld,  the  prohibited  use  of  the  name  and  photograph  was  clearly 
for  advertising  or  trade  purposes.  So  far  this  statute  has  not  been 
so  far  extended  as  to  prohibit,  under  penalty  of  exemplary  damages, 
a  publication,  in  a  daily,  weekly,  or  periodical  paper  or  magazine,  of 
the  portrait  of  an  individual.  When  the  statute  was  enacted  originally 
in  1903,  the  custom  of  publishing  in  papers  the  portraits  of  individ- 
uals who  were  distinguished  in  their  activities  of  life  was  very  gen- 
eral. If  the  Legislature  had  intended  to  wipe  out  this  custom,  it 
could  have  said  so  easily  in  positive  language.  It  did  not  so  say  in 
terms,  and  the  courts  have  proceeded  to  give  the  statute  full  enforce- 
ment, within  the  meaning  of  its  express  provisions,  considered  in  the 
light  of  its  history.  No  attempt  has  been  made  to  speak  ex  cathedra 
as  to  every  possible  application  of  this  statute,  because  it  has  been 
deemed  the  better  judicial  policy  to  apply  its  provisions  to  each  case 
as  it  may  arise.  Binns  v.  Vitagraph  Co.,  210  N.  Y.  51,  56,  103  N. 
E.  1108.  We  are  satisfied,  as  was  the  learned  trial  justice,  that  in 
the  case  at  bar  no  cause  of  action  was  made  out  under  the  statute  in- 
voked by  the  plaintiff.  See  Jeffries  v.  N.  Y.  Evening  Journal  Pub. 
Co.,  67  Misc.  Rep.  570,  124  N.  Y.  Supp.  780.  We  express  no  opin- 
ion as  to  whether  the  printed  words  describing  the  photograph  were 
libelous,  for  this  action  is  not  brought  for  a  libel  but  under  a  partic- 
ular statute. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 


JURGENSEN  et  al.  ▼.  DANA  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department    April  10,  1914.) 

1.  Wnxs  (I  784*)— Devise— Election — Inchoate  Dower  Rioht. 

An  Inchoate  dower  right  of  one  person  In  land  devised  to  another  la 
such  an  Interest  as  requires  her  to  elect  to  take  her  dower  right  or  ac- 
cept a  devise  of  other  land. 

[Ed.  Note. — For  other  cases,  see  Wills,  Coit  Dig.  |  2010;  Dec.  Dig. 
I  784.»] 

2.  Wuxs  (I  788*)— Devise— Election — Inchoate  Doweb  Right. 

Where  testator,  having  an  interest  In  described  land,  devised  to  dev- 
isees the  entire  fee  and  devised  other  land  In  joint  tenancy,  to  other 
devisees,  one  of  whom  owned  an  undivided  one-third  of  the  described 
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land,  and  the  otber  an  inchoate  dower  interest  therein,  the  right  of  elec- 
tion to  take  under  the  will  or  the  interest  in  the  described  land  might  be 
exercised  severally,  and  it  was  error  to  compel  a  Joint  or  concurring 
election. 

(Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  |  2012;  Dee.  Dijg.  f 
78a*l 

■   Appeal  from  Special  Term,  Suffolk  County.. 

Petition  by  Kathryne  Floyd  Dana  Jurgensen,  an  infant,  by  Edwal-d 
J.  Lynch,'  her  guardian  ad  litem,  against  Richard  Floyd  Dana  and 
others.  From  a  judgment  of  the  Special  Term  (81  Misc.  Rep^  431, 
143  N.  Y.  Supp.  67)  dismissing  the  complaint  on  the  merits  as  to  plain- 
tiff and  requiring  defendants  Richard  Floyd  Dana  and  Hazel  B.  Dana 
to  elect  whether  to  accept  the  benefits  of  the  will  of  William  B.  Dana, 
deceased,  or  take  an  interest  in  property  described  in  the  complaint, 
plaintiff  and  defendants  Richard  Floyd  Dana  and  Hazel  B.  Dana  apr 
peal.    Modified  and  affirmed. 

Argued  before  TENKS,  P.  J.,  and  BURR,  THOMAS.  CARR,  and 
RICH,  Jj. 

George  R.  Bristor,  of  New  York  City,  for  appellants. 
Percy  L.  Hoosel,  of  Riverhead,  for  respondents. 

THOMAS,  J.  [1,2]  The  testator  gave  the  land  in  California  to 
the  defendants  appellants  in  joint  tenancy  and  a  legacy  to  each,  and 
to  Ethel  Floyd  Dana  Shepherd  and  William  Dana  Shepherd  all  of 
the  land  in  Suffolk  county,  although  Richard  Floyd  Dana  owns  the 
fee  in  an  undivided  third  of  it,  and  his  wife,  Hazel,  has  an  inchoate 
dower  right  in  it.  It  is  decided:  (1)  The  testator  intended  to  devise 
the  whole  title  in  the  land  in  Suffolk  county.  (2)  It  is  immaterial 
what  interest  the  testator  had  in  the  land  or  what  he  believed  con- 
cerning it,  provided  the  will  shows,  as  it  does,  a  clear  intention  to 
dispose  of  the  whole  fee  (Havens  v.  Sackett,  15  N.  Y.  365 ;  Beetson 
v.  Stoops,  186  N.  Y.  456,  79  N.  E.  731,  9  Ann.  Cas.  953).  (3)  Dis- 
proportion in  values  of  the  lands  is  unimportant,  save  as  it  may  bear 
on  the  testator's  intention  (Lee  v.  Tower,  124  N.  Y.  370,  375,  26 
N.  E.  943).  (4)  The  inchoate  dower  right  of  Hazel  B.  Dana  in  the 
land  in  Suffolk  county  is  a  sufficient  interest  to  constrain  her  to  make 
election  (Simar  v.  Canaday,  53  N.  Y.  298,  13  Am.  Rep.  523;  Wal- 
lach  v.  Riverside  Bank,  119  App.  Div.  238,  104  N.  Y.  Supp.  661; 
Lee  V.  Tower,  124  N.  Y.  370,  26  N.  E.  943).  (5)  The  plaintiff's 
father,  John  Kirkland  Dana,  conveyed  his  interest  in  the  land  in 
Suffolk  county  unconstrained  by  any  undue  influence  by  the  grantee, 
but  induced  to  the  act  by  the  wish  expressed  to  him  by  his  adopted 
mother.  The  failure  of  the  testator,  William  B.  Dana,  to  recognize 
in  his  will  a  sentiment  so  honorable  may  affect  a  favorable  estimate 
of  his  generosity,  but  not  the  validity  of  the  conveyance.  (6)  The 
judgment  provides  for  a  joint  or  concurring  election  by  Richard  Floyd 
Dana  and  his  wife,  whereas  their  property  interests  are  individual. 

The  joint  tenancy  in  the  land  in  California  does  not  so  unify  the 
tenants  as  to  compel  them  to  elect  in  unison.  They  may  elect  sever- 
ally, and.  have  60  days  to  do  so  after  entry  and  service  of  the  final 
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judgment  upon  their  attorneys,  and  the  judgment  {ippealed  from 
should  be  modified  accordingly,  and,  as  so  modified,  affirmed,  without 
costs  in  this  court.    All  concur. 


(84  Mlsa  Rep.  104) 

FABIiET  ▼.  CERTAIN  LIQUORS  SEIZED  (SHAFER,  Claimant). 

(Ulster  County  C!ourt    February,  1914.) 

1.  Irtoxicatino  Liquobs  (I  250*) — Pbocebdinos  fob  SEizxmB  akd  Fobfeiiube 

— BUBDXN  of  PBOOP. 

In  proceedings  by  tlie  state  commiasloner  of  excise  for  tbe  seizure  and 
forfeiture  of  liquors  under  Liquor  Tax  Law,  S  33,  tlie  burden  was  on 
plaintiff  to  prove  that  the  liquors  seized  were  kept,  stored,  or  deposited 
for  unlawful  distribution. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  St'  386- 
388;   Dee.  Dig.  {  2!50.»] 

2.  Intoxicating  Liquobs  (8  250*) — Pboceedings  fob  Seizobe  and  Fobfiiitube 

•  PUBPOSE  of  UNUV.WFUL  SAXE — PBOOF. 

While  tbe  payment  of  a  United  States  retail  liquor  dealers'  tax,  and 
tbe  storing  of  liquors  in  a  building  not  used  exclusively  for  a  dwelling, 
was  prima  facie  evidence,  under  Liquor  Tax  Law  (Consol.  Laws,  c.  34)  § 
33,  Bubd.  4,  that  the  liquors  were  kept  for  sale,  and  the  fact  that  liquors 
were  sold  on  the  premises  in  question  on  July  4th  was  presumptive  evi- 
dence that  tbe  liquors  seized  on  July  7th  were  kept  for  sale  on  the  date 
of  the  seizure,  such  presumptive  evidence  was  insufficient,  in  proceedings 
for  tbe  seizure  and  forfeiture  of  liquors,  to  authorize  a  finding  that  the 
liquors  were  kept  for  unlawful  sale,  where  the  evidence  as  an  entirety 
tended  as  well  to  support  the  claimant's  contention  that  be  was  holding 
tbe  llqaors  pending  final  determination  by  the  court  of  his  right  to  legally 
sell  same,  as  to  support ,  plaintiff's  contention  that  they  were  held  for  un- 
lawful sale. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  §§  3S&- 
888;  Dec.  Dig.  §  250.*] 

8.    IRTOXICATINO  LlQUOBS  ({  255*) — PBOCBEnlNQS  FOB  SEIZUBE  AND  FOBFEITUBE 

— Judgment. 

Where,  in  proceedings  for  seizure  and  forfeiture  of  liquors  under  Liquor 
Tax  Law  (Consol.  Laws,  c.  34)  §  33,  the  evidence  was  InsufBcient  to  au- 
thorize a  finding  that  the  liquors  seized  were  being  kept  for  an  unlawful 
sale,  claimant  was  entitled,  under  Laws  1913,  c.  614,  amending  Liquor 
Tax  Law,  {  33,  to  Judgment  for  delivery  to  him  of  the  liquors  seized. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  8  394 ; 
Dec.  Dig.  S  255.*] 

4.  Intoxicating  Liquobs  (8  254*) — Pboceedings  fob  Seizube  and  Fobfeitube 

— COST& 

Where,  In  proceedings  for  the  seizure  and  forfeiture  of  liquors  under 
Liquor  Tax  Law  (ConsoL  Laws,  c.  34)  S  33,  claimant  prevailed  by  reason 
of  tbe  insufficiency  of  the  evidence  to  show  that  the  liquors  were  kept  for 
unlawful  sale,  he  was  entitled  to  costs. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  8  393 ; 
Dec.  Dig.  8  254.*]  . 

Proceedings  by  William  W.  Farley,  as  State  Commissioner  of  Excise, 
for  seizure  and  forfeiture  under  Liquor  Tax  Law,  §  33,  of  certain  liq- 
uors at  certain  premises  in  the  village  of  New  Paltz,  Ulster  county, 
N.  Y.,  claimed  by  Anthony  A.  Shaf er.    Judgment  for  claimant. 
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A.  M.  Sperry,  of  Albany  (A,  D.  Van  Buren,  of  Kingston,  of  counsel), 
for  plaintiff. 

John  J.  Linson,  of  Kingston,  for  certain  citizens  of  the  town  of  New 
Paltz. 

Joseph  H.  Vanderlyn,  of  New  Paltz  (A.  H.  Van  Buren,  of  Kingston, 
of  counsel),  for  defendants. 

JENKINS,  J.  Upon  the  verified  complaint  of  John  Everts,  a  peace 
officer,  showing  that  there  was  probable  cause  to  believe  that  liquors 
were  kept  at  the  hotel  of  Anthony  A.  Shafer,  in  the  town  of  New  Paltz, 
within  the  state  of  New  York,  for  unlawful  sale  or  distribution,  a  war- 
rant was  issued  pursuant  to  section  33  of  the  Liquor  Tax  Law,  directed 
to  any  peace  officer  or  special  agent,  commanding  that  the  premises  de- 
scribed in  said  warrant  be  searched  for  the  said  liquors  specified  there- 
in, apd  that  such  liquors  be  seized  if  found.  On.  July  8,  1913,  William 
Pringle,  a  peace  officer  of  Ulster  county,  made  return  of  his  proceed- 
ings under  such  warrant,  stating  that  he  had  taken  from  the  claimant, 
Anthony  A.  Shafer,  and  from  the  premises  described  in  said  warrant, 
the  liquors  and  vessels  enumerated  in  said  return.  The  claimant,  An- 
thony A.  Shafer,  thereafter  interposed  an  answer  to  the  complaint,  and 
the  issues  framed  by  the  interposition  of  such  answer  were  tried,  by 
consent,  by  the  court  without  a  jury. 

[1]  The  plaintiff  to  succeed  must  establish  that  the  liquors  seized 
were  kept,  stored,  or  deposited  for  the  purpose  of  unlawful  sale  or  dis- 
tribution. The  testimony  fails  to  establish  such  purpose.  The  place 
where  said  liquors  were  seized  was  a  hotel  at  the  time  of  their  seizure ; 
payment  for  a  retail  liquor  dealer's  special  United  States  internal  rev- 
enue tax  for  the  place,  and  covering  the  period  within  which  the  liquors 
were  seized,  had  been  made ;  the  said  hquors  were  kept  in  a  building 
not  used  exclusively  for  a  dwelling,  and  on  July  4,  1913,  three  days 
before  the  granting  and  execution  of  the  warrant,  liquors  were  sold  at 
the  place  searched. 

[2]  The  payment  of  a  United  States  retail  liquor  dealer's  tax  for  a 
place  where  the  trafficking  of  liquors  is  unlawful  by  the  laws  of  this 
state  is  prima  facie  evidence  that  liquors  kept,  stored,  or  deposited  in 
such  place  are  so  kept,  stored,  or  deposited  for  unlawful  sale.  Like- 
wise, keeping,  storing,  or  depositing  liquors  in  a  building,  not  used  ex- 
clusively for  a  dwellmg,  where  the  business  of  trafficking  in  liquors  is 
unlawful  under  the  laws  of  this  state,  is  prima  facie  evidence  that  such 
liquors  are  kept,  stored,  or  deposited  for  a  like  sale.  Liquor  Tax  Law 
(Consol.  Laws,  c.  34)  §  33,  subd.  4. 

The  fact  that  liquors  were  sold  at  the  premises  on  July  4,  1913,  is 
presumptive  evidence  that  the  liquors  seized  at  the  premises  on  July  7, 
1913,  were  kept  for  sale  on  the  date  of  seizure.  Matter  of  Geschwin- 
der,  68  Misc.  Rep,  97,  124  N.  Y.  Supp.  939. 

Applying  these  presumptions  of  law  to  the  facts  of  this  case,  the  con- 
clusion is  that  the  liquors  found  on  Shafer's  premises  on  July  7,  1913, 
were  kept  there  for  the  purpose  of  sale. 

That  the  liquors  found  on  the  claimant's  premises  were  kept  there  by 
him  for  the  purpose  of  sale  in  the  future  is  not  denied.  But  he  em- 
phatically contends  that  he  did  not  keep  such  liquors  for  the  purpose  of 


Digitized  by  VjOOQ  IC 


County  Ct)        iarlbt  v.  obbtain  uquobs  seized  1005 

unlawful  sale.  He  claims  that  he  was  holding  the  liquors  pending  a 
final  determination,  by  the  courts,  of  his  right  to  l^lly  sell  them  in 
the  town  of  New  Paltz,  and  calls  attention  to  the  decision  of  the  courts 
upon  the  question  of  his  right  to  make  such  sale,  to  the  acts  of  public 
officers  in  accordance  with  such  decision,  and  to  his  own  conduct  in 
relation  to  keeping  and  storing  his  liquors. 

On  November  7,  1911,  the  electors  of  the  town  of  New  Paltz  voted 
on  four  local  option  questions.  The  return  of  the  inspectors  of  election 
rejected  as  void  a  number  of  ballots  and  the  election  was  declared  a  tie 
on  the  question  with  reference  to  the  sale  of  liquors  by  hotel  keepers. 
Such  a  result  meant  a  decision  against  issuing  a  liquor  tax  certiticate 
for  the  sale  of  liquors  by  hotel. keepers  for  two  years  from  October  12, 
1912.  Afterward,  upon  the  application  of  Warren  C.  Tamney,  a  writ 
of  mandamus  issued  out  of  the  Supreme  Court,  directing  the  inspectors 
of  election  to  count  certain  of  the  ballots  which  they  returned  as  void. 
Such  ballots  were  counted,  and  the  result  of  such  count  was  a  majority 
of  two  in  favor  of  licensing  hotel  keepers.  An  appeal  was  taken  from 
the  order  granting  the  writ  of  mandamus  to  the  Third  Appellate  Divi- 
sion of  the  Supreme  Court,  and  said  order  was  unanimously  affirmed. 
Matter  of  Tanmey  v.  Atkins,  151  App.  Div.  309,  136  N.  Y.  Supp.  865. 
An  appeal  was  then  taken  to  the  Court  of  Appeals,  and  that  court  de- 
cided on  June  20,  1913,  to  reverse  the  Supreme  Court  on  the  ground 
.that  the  statute  invoked  for  the  application  for  the  writ  did  not  permit 
such  writ  to  be  ordered  upon  the  application  of  said  Tamney.  Tamney 
V.  Atkins,  209  N.  Y.  202,  102  N.  E.  567. 

Prior  to  October  1,  1912,  a  duly  certified  statement,  issued  pursuant 
to  the  recount  ordered  by  the  Supreme  Court,  was  filed  with  the  county 
treasurer  of  the  county  of  Ulster ;  this  statement  showed  that  the  elec- 
tors of  the  town  of  New  Paltz  had  voted  by  a  majority  of  two  to  allow 
the  business  of  trafficking  in  liquors  to  be  carried  on  by  hotel  keepers. 
Accordingly,  upon  application  duly  made,  the  county  treasurer  of  the 
county  of  Ulster,  on  October  1,  1912,  issued  to  the  claimant,  Anthony 
A.  Shafer,  a  liquor  tax  certificate.  This  certificate  was  in  the  form 
prescribed  by  law,  and  the  payment  required  therefor  was  duly  made 
by  the  claimant,  Shafer,  to  the  county  treasurer  of  Ulster  county.  It 
was  issued  after  the  Appellate  Division  of  the  Supreme  Court  had 
unanimously  declared  that  the  electors  of  the  town  of  New  Paltz  had 
voted  in  the  affirmative  on  the  proposition  of  licensing  hotel  keepers  to 
sell  liquors.  The  claimant  carried  on  the  business  of  trafficking  in  liq- 
uors under  sgid  liquor  tax  certificate  until  he  became  apprised  of  the 
decision  of  the  Court  of  Appfeals,  above  referred  to.  He  points  out  that 
on  or  about  July  5,  1913,  he  caused  liquors  kept  in  the  bar  or  salesroom 
of  his  hotel  to  be  removed  to  the  storerooms  thereof,  and  that  he  caused 
such  removal  for  the  purpose  of  storing  and  holding  his  liquors  until  a 
final  determination  of  the  courts  as  to  his  right  to  sell  them  in  the  town 
of  New  Paltz.  The  interpretation  sought  by  him  to  be  given  his  acts 
and  conduct  should  be  adopted  by  the  court.  If  his  purpose  is  sus- 
ceptible of  two  interpretations,  one  lawful  and  one  unlawful,  he  is  en- 
titled, under  the  circumstances  of  this  case,  to  the  benefit  of  the  pre- 
stunption  of  lawful  purpose. 
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During  the  pendency  of  these  proceedings  the  Supreme  Court  has 
expressed  an  opinion,  at  least,  of  the  legality  of  the  certificate  issued 
October  1,  1912,  in  an  action  in  which  the  plaintiff,  Farley,  is  one  of 
the  defendants  and  the  claimant  here,  is  plaintiff.  It  adjudged  as  fol- 
lows: 

"That  the  llqnor  tax  certiflcate  Issued  to  the  plalntlfl  on  October  1,  1912, 
as  stated  In  the  eighth  finding  of  fact  was  lawfully  Issued,  was  a  legal  and 
valid  certificate,  the  same  was  never  canceled  or  revoked,  and  plaintUT  had 
the  right  to  traffic  In  liquors  under  and  by  virtue  of  the  same  during  the  term 
for  which  it  was  issued."  Supreme  Court  decision  and  Judgment  filed  in 
Ulster  county  clerk's  office  Becember  31,  1913. 

The  rights  given  the  plaintiff  were  what  he  was  contending  for,  and 
he  claims  they  explain  his  purpose  of  keeping  the  liquors  seized.  Un- 
der the  law  as  thus  laid  down,  and  under  the  facts  of  this  case,  it  can- 
not be  found  that  the  keeping  of  the  liquors  seized  was  for  an  unlawful 
sale.    It  follows  that  the  claimant  is  entitled  to  judgment. 

[3]  The  statute  requires  the  peace  ofificer  or  agent  executing  the  war- 
rant to  safely  keep  the  liquors  and  vessels  seized  until  final  action  on 
the  warrant.  He  is  required  to  give  a  receipt  for  the  articles  seized 
In  case  the  liquors  seized  are  declared  forfeited,  the  statute  provides 
that  the  final  judgment  must  order  that  they  be  delivered  to  the  state 
commissioner  of  excise  by  the  officer  who  made  the  seizure ;  and,  in 
case  judgment  is  in  favor  of  the  claimant  of  the  liquors,  it  provides 
that  they  be  delivered  to  him.  Laws  of  1913,  c  614,  amending  Liquor 
Tax  Law,  §  33. 

[4]  The  claimant  is  entitled  to  costs.  Farley  v.  Sixteen  Bottles  of 
Champagne,  153  App.  Div.  502, 138  N.  Y.  Supp.  276. 

Judgment  for  claimant 


In  re  WEEKES. 


(Surrogate's  Court,  New  Xork  County.    April  8,  1914.) 

1.  Evidence  (§  87*) — Pobeign  Laws — Proof. 

Whenever  a  foreign  law  is  in  issue,  it  is  to  be  proved  as  any  other  fact 
[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  i  52 ;    Dec.  Dig. 
!  37.»] 

2.  Charities  (S  60*) — Devises — Pebsoks  Entitled  to  Takb. 

In  a  proceeding  involving  the  validity  of  a  bequest,  evidence  held  to 
show  the  capacity  of  a  foreign  unincorporated  association  to  take  a  be- 
quest for  a  public  or  charitable  use. 

[Ed.  Note. — For  other  cases,  see  Charities,  Cent  Dig.  §{  96-99;  Dec. 
Dig.  §  50.»] 

3.  Chabities  (8  2*) — Chabitable  Uses — What  Law  Governs. 

The  validity  of  bequests  to  foreign  voluntary  associations  for  public 
or  charitable  uses  depends  upon  the  law  of  the  .domicile  of  the  legatee^ 
and  not  the  law  of  the  domicile  of  the  testator. 

[Kd.  Note. — For  other  cases,  see  Charities,  Cent  Dig.  {  2;  Dec.  Dig. 
i  2.*] 

'For  other  cues  se«  stuzie  topic  ft  i  MtruBBB  in  Deo.  ft  Am.  Digs.  19OT  to  date,  It  Rep'r  Indexw 
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In  the  matter  of  the  judicial  siettlenlent  of  the  accounts  of  John  A. 
Weekes,  as  executor  of  the  last  will,  etc.,  of  Augusta  De  Peyster,  de- 
ceased.   A  bequest  held,  valid. 

See,  also,  156  App.  Div.  938,  141  N.  Y.  Supp.  1116. 

Arthur  Sutherland,  of  New  York  City,  for  executor  and  another. 
Samuel  Keeler,  of  New  York  City,  for  Fire  Department  of  Ridge- 
field,  Conn. 

FOWLER,  S.  The  only  question  submitted  to  the  surrogate  in  this 
matter  concerns  the  validity  of  the  late  Miss  De  Peyster's  testamentary 
bequest  of  $5,000  to  the  Fire  Department  of  Ridgefield,  state  of  Con- 
necticut, a  voluntary  and  unincorporated  association.  The  solution  of 
this  question  depends  on  the  law  of  the  state  of  Connecticut. 

[1,2]  Whenever  foreign  law  is  at  issue,  it  is  a  matter  of  fact  which 
may  be  proved  to  the  court  as  any  similar  fact  is  established  in  a  court 
of  justice.  Two  duly  qualified  experts,  skilled  in  the  law  of  Connec- 
ticut, were  accordingly  called  as  witnesses  and  duly  sworn.  Both  were 
qualified  lawyers  of  the  Connecticut  Bar,  and  one  had  been  a  probate 
judge  in  Connecticut;  the  other  was  the  present  Attorney  General  of 
the  state.  These  gentlemen  testified,  iinder  oath,  and  quite  in  accord, 
that  by  the  law  of  Connecticut  an  unincorporated  association  could 
take  by  bequest  if  the  use  was  public  or  charitable.  They,  however, 
conceded  that  the  capacity  of  such  associations  so  to  take  by  devise 
was  less  clearly  stated  in  the  law  of  Connecticut,  but  in  their  opinions 
such  associations  could  also  take  by  devise  if  the  use  was  public  or 
charitable.  I  can  well  understand  that  unincorporated  associations 
may  in  Connecticut  take  even  by  devise,  for  it  was  once  so  at  common 
law.  Coke  says  distinctly  that  probi  homines  of  Dale  were  in  ancient 
times  capable  of  taking  lands  by  purchase,  which,  of  course,  included 
devise.  Coke  on  Litt.  3a.  But  at  a  later  time  they  could  not  so  take, 
for  the  law  had  changed.  Reformed  Church  v.  Schoolcraft,  65  N.  Y. 
134,  155;  Co.  on  Litt.  3a;  10  Rep.  26b;  Shep.  Touch.  237.  But  even 
after  such  change,  if  a  use  was  charitable  or  public  the  Roman  Chris- 
tian law  prevailed  in  England  by  way  of  exception,  and  under  the 
general  doctrines  relating  to  charities  which  had  been  taken  over  by 
the  Ecclesiastical  Chancellors.  But  be  this  as  it  may  the  oral  evidence 
of  the  experts  from  Connecticut  was  not  contradicted,  and  it  seems 
to  me  to  dispose  of  this  matter  as  it  establishes  the  fact  in  this  forum 
that  such  is  the  law  of  Connecticut  Both  witnesses  testified  in  sub- 
stance that  the  bequest  of  Miss  De  Peyster  was  a  charitable  or  pub- 
lic use,  and  that  both  by  the  statute  of  uses  in  force  in  Connecticut," 
and  by  the  common  law  in  force  in  such  state,  such  bequest  was  good 
by  the  law  of  Connecticut,  as  the  voluntary  association  had  capacity 
to  take  in  Connecticut. 

It  is  not  difficult  for  us  to  understand  that  such  is  the  law  of  Con- 
necticut, for  the  law  of  New  York  was  once  so.  Hornbeck's  Ex'r  v. 
Am.  Bible  Soc,  2  Sandf.  Ch.  133 ;  Banks  v.  Phelan,  4  Barb.  80.  It 
was  not  until  after  the  enactment  of  the  Revised  Statutes  of  1830  and 
after  the  courts  had  held  that  the  Revised  Statutes  abolished  charitable 
or  public  uses  that  bequests  to  unincorporated  associations  of  this  state 
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for  a  public  use  were  declared  invalid  in  our  law.  Owens  v.  Mission- 
ary Soc.  of  M.  E.  Church,  14  N.  Y.  at  page  385, 67  Am.  Dec.  160;  Bas- 
com  V.  Albertson,  34  N.  Y.  584;  Carpenter  v.  Historical  Soc'y,  2  Dem. 
Sur.  574. 

[3]  But  bequests  to  foreign  voluntary  associations  for  a  public  or 
charitable  use  have,  even  since  our  Revised  Statutes,  stood  on  a  dif- 
ferent foot  from  bequests  to  domestic  associations.  The  capacity,  pow- 
er, or  right  of  such  foreign  associations  to  take  depends  on  the  law  of 
their  domicile,  lex  domicilii,  and  not  on  the  law  of  this  state.  Matter 
of  Bullock,  6  Dem.  Sur.  335 ;  Chamberlain  v.  Chamberlain,  43  N.  Y. 
424;  Kurzman  v.  Lowy,  23  Misc.  Rep.  380,  383,  52  N.  Y.  Supp.  83; 
Matter  of  Huss,  126  N.  Y.  537, 27  N.  E.  784,  12  L.  R.  A.  620;  Hope 
V.  Brewer,  136  N.  Y.  126,  32  N.  E.  558,  18  L.  R.  A.  458;  Robb  v. 
Washington  &  Jefferson  College,  185  N.  Y.  485.  496,  78  N.  E.  359. 
Matter  of  Miller,  149  App.  Div.  113,  133  N.  Y.  Supp.  828,  is  not  to 
the  contrary;  the  adjudication  turned  on  an  entirely  different  prop- 
osition. 

The  bequest  in  this  instance  is  for  a  public  use,  which  is  a  species  of 
charitable  use.  After  the  Statute  of  Charitable  Uses  (43  Eliz.  c.  4), 
gifts  or  bequests  for  the  advancement  of  objects  of  general  {mblic 
utility  were  held  to  be  charitable  uses  within  the  meaning  of  that  stat- 
ute. Before  that  statute  they  were  certainly  such.  Ajrres  v.  Meth. 
Church,  5  N.  Y.  Super.  Ct.  at  page  376;  Sherwood  v.  Am.  Bible  Soc., 
40*  N.  Y.  561 ;  Owens  v.  Meth.  Epis.  Church,  14  N.  Y,  at  page  389, 
67  Am.  Dec.  160;  Jones  v.  Williams,  Ambler,  651;  Atty.  Gen.  v. 
Craig,  2  My.  &  C.  at  p.  623 ;  Shelford  on  Mortmain,  61. 

While  as  an  original  question  I  might  have  had  some  doubt  in  this 
matter,  the  right,  power,  and  capacity  of  the  Fire  Department  of  Ridge- 
field,  Conn.,  to  take  this  bequest,  has  been  amply  established  by  evi- 
dence and  as  matter  of  fact,  and  no  evidence  has  been  offered  to  the 
contrary. 

I  accordingly  find  that  the  bequest  of  the  late  Miss  De  Peyster  to  the 
Fire  Department  of  Ridgefield,  Conn.,  is  a  valid  bequest,  as  such  as- 
sociation has,  by  the  law  of  the  state  of  Connecticut,  capacity  to  take 
such  bequest    Seittle  decree  accordingly. 
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BOSENBEBG  t.  GOLDSTEIN. 
(Snpreme  Conrt,  Appellate  Term,  First  Department    April  14,  1914.) 

1.  TbIAL  (J  2B2*h-lH8TBUOTION8 — CONrUBINO  Ikstbucwions. 

In  an  action  for  Injuries  claimed  to  be  due  to  the  negligence  of  the 
driver  of  a  wagon,  an  Instruction  that  defendant  was  not  responsible  for 
his  driver's  error  of  judgment  or  miscalculation  tended  merely  to  confuse 
the  Jury,  where  there  was  no  evidence  or  claim  that  any  error  of  Judg- 
ment or  miscalculation  was  made,  nor  any  fact  from  which  either  could 
be  inferred. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  if  606,  698-612;  Dec 
Dig.  §  262.»] 

2.  Tbiai.  (I  234*) — INSTBUOTIONS — Failube  to  Pboduce — Pbbstthftiohs. 

In  an  action  for  injuries  alleged  to  have  been  due  to  the  negligence  of 
the  driver  of  a  wagon,  an  instruction  that  the  Jury  might  consider  plain- 
tiff's failure  to  call  as  a  witness  a  butcher  whose  shop  he  claimed  to  have 
been  visiting  Just  before  the  accident,  and  his  failure  to  produce  his  books, 
was  erroneous ;  there  being  no  intimation  that  the  butcher  witnessed  the 
accident  and  the  books  being  incompetent  from  any  point  of  view. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  if  534-638,  566;  Dec 
Dig.  {  234.*) 

Seabnry,  J.,  dissenting. 

Appeal  from  City  G>urt  of  New  York,  Trial  Term. 

Action  by  Herman  Rosenberg,  an  infant,  bv  Ike  Rosenberg,  his 
guardian  ad  litem,  against  Morris  Goldstein.  From  a  judgment  on  a 
verdict  for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and 
BIJUR,  JJ. 

Leon  Dashew,  of  New  York  City  (J.  Brownson  Ker,  of  New  York 
City,  of  counsel),  for  appellant. 

William  A.  Jones,  of  New  York  City  (Alden  S.  Crane,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  The  appellant  relies  exclusively  upon  alleged  errors  in 
the  judge's  charge  to  the  jury. 

This  was  a  comparatively  simple  accident  case  where  a  child  about 
11  years  of  age  was  alleged  to  have  been  injured  by  the  negligence  of 
defendant's  servant  while  driving  defendant's  wagon  south  on  Suffolk 
street  between  Broome  and  Grand  streets. 

[1]  The  learned  judge  below  delivered  an  extensive  charge  in  the 
course  of  which  reference  was  ipade  to  many  matters  quite  immaterial 
to  the  issues.  Thus,  for  example,  the  learned  judge  charged  that  the 
defendant  was  not  responsible  for  the  driver's  "mere  error  of  judg- 
ment or  miscalculation."  As  there  was  no  indication  in  the  evidence, 
and  no  claim  made  by  either  side,  that  any  error  of  judgment  or  mis- 
calculation had  been  made,  nor  any  fact  from  which  that  could  be  in- 
ferred, that  charge  tended  merely  to  confuse  the  jury. 

[2]  The  learned  judge  also  charged  that  the  jury  might  take  into 
consideration  the  failure  to  produce  on  the  witness  stand  a  butcher, 

*For  oUier  casai  see  lune  topic  ft  (  noiibui  In  Dec.  t  Am.  01s«.  ISO?  to  daU,  A  R«p'r  IndnM 
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whose  shop  plaintiff  had  claimed  to  have  been  visiting  just  before  the 
accident,  and  also  failure  to  produce  his  books,  as  having  some  effect 
on  the  plaintiff's  or  the  defendant's  case.  There  is  not  the  slightest 
intimation  in  the  record  that  the  butcher  witnessed  the  accident,  and  his 
books,  of  course,  would  be  quite  incompetent  as  evidence  from  any 
point  of  view.  While  the  learned  court  did  not  intimate  which  side 
might,  in  the  minds  of  the  jury,  be  prejudiced  by  the  absence  of  this 
alleged  testimony,  it  did  permit  the  jury  to  speculate  on  the  subject,  al- 
though it  was  one  entirely  outside  of  their  consideration,  and  not  con- 
nected with  the  issues  in  the  case. 

These  and  other  errors  are  adequately  presented  by  a  number  of  ex- 
ceptions taken  by  plaintiff's  counsel. 

It  seems  evident  to  us  that  the  issues  were  not  properly  submitted 
to  the  jury,  and  the  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

LEHMAN,  J.,  concurs. 

SEABURY,  J.  I  dissent.  While  the  charge  of  the  learned  court 
was  not  wholly  free  from  error,  the  erroneous  statement  related  to 
matters  immaterial  to  the  issue ;  and,  in  my  judgment,  was  not  of  so 
grave  a  character  as  to  justify  a  reversal  of  the  judgment 


WIEN  V.  NEW  TORK  CENT.  &  H.  B.  R.  CX). 
(Supreme  Ciourt,  Appellate  Term,  First  Department    April  14,  1914) 

1.  Oabbiebb  (8  181%*) — ^Fbeioht — ^Aonow  foe  Nondelivbbt — Defenses. 

The  fact  that -the  shipper,  upon  learning  that  the  goods  bad  not  been 
delivered  long  after  they  were  shipped,  and  after  directing  the  initial 
carrier  to  have  them  returned  at  once,  took  the  matter  up  with  the  deliv- 
ering carrier  on  the  suggestion  of  the  initial  carrier,  would  not  relieve 
tbe  initial  carrier  from  liability  for  nondelivery. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent  Dig.  f  829;  Dec.  Dig. 
{  181%.*] 

2.  Cabbieks  (S  181%*)— Fbeioht — Action  vob  Nordbuvbbt — ^Defekbes. 

Even  if  the  shipper  should  have  accepted  the  consignee's  ofFer  to  take 
the  goods  at  two-thirds  of  their  value,  where  they  had  not  been  delivered 
after  long  delay,  instead  of  having  them  returned  to  the  shipper,  when 
they  were  sold  for  one-half  their  value,  failure  to  do  so  would  not  warrant 
the  dismissal  of  the  complaint  in  an  action  against  the  initial  carrier  for 
damages  for  nondelivery,  but  would  at  most  go  to  reduce  the  amount  of 
recovery. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  {  829 ;  Dec  Dig.  { 
181%.*] 

3.  Damages  (§  62*) — Fbeioht — Actions  fob  Nondelivebt — ^Dutt  to  Reduce 

Damages. 

The  shipper  was  not  bound  to  accept  the  consignee's  offer  to  take  tbe 
goods  at  two-thirds  of  their  value,  when  they  were  not  delivered  after  long 
delay,  instead  of  having  them  returned,  though  they  were  sold  on  return 
for  only  one-half  of  their  value ;  the  shipper  not  being  bound  to  adopt  at 
bis  own  risk  one  of  two  possible  means  for  reducing  the  damages. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  SS  119-131;  Dec. 
Dig.  8  62.*] 

•For  other  cases  tee  same  topic  A  i  mvubbb  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Rep'r  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Joseph  Wien  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and 
BIJUR,  JJ. 

A.  M.  Becker,  of  New  York  City  (Joseph  Levy,  of  New  York  City, 
of  counsel),  for  appellant. 

Alexander  S.  Lyman,  of  New  York  City  (William  Mann,  of  New 
York  City,  of  counsel),. for  respondent. 

BIJUR,  J.  The  testimony  shows  that  plaintiff  made  a  shipment  of 
goods  by  defendant  as  initial  carrier  from  New  York  to  Kansas  City 
about  January,  1912.  At  the  end  of  April  plaintiff  learned  for  the  first 
time  that  the  goods  had  not  been  delivered  to  the  consignee.  He  com- 
plained to  defendant's  agent,  and,  on  inquiry  being  made,  was  informed 
by  the  connecting  carrier,  the  Atchison,  Topeka  &  Santa  Fe  R.  R.  Co., 
that  the  goods  had  been  delivered.  About  a  month  later  the  Santa  Fe 
road  corrected  its  prior  advices  and  admitted  that  the  goods  had  not 
been  delivered  and  were  still  in  its  possession.  Plaintiff  directed  de- 
fendant to  have  them  returned  at  once,  but,  on  the  suggestion  of  de- 
fendant's agent,  took  the  matter  up  direct  with  the  New  York  repre- 
sentative of  the  Santa  Fe  road.  Various  negotiations  and  delays  en- 
sued with  the  result  that  the  goods  were  not  returned  until  July,  when 
they  were  sold  here  at  half  their  original  value. 

[1]  The  learned  court  below  dismissed  the  complaint  on  the  theory 
that  by  plaintiff's  dealing  with  the  Santa  Fe  road,  after  being  referred 
to  it  by  defendant,  he  had  relieved  the  defendant  from  legal  liability 
as  initial  carrier.  In  this  conclusion  I  cannot  agree.  The  negligence 
from  which  plaintiff  suffered  was  negligence  of  the  Santa  Fe  road  act- 
ing as  connecting  carrier  of  the  shipment  delivered  by  plaintiff  to  de- 
fendant The  mere  fact  that  plaintiff,  at  the  suggestion  of  the  defend- 
ant, for  their  mutual  convenience,  transacted  part  of  the  business  of 
salvage  through  the  connecting  carrier  does  not  relieve  the  defendant 
on  any  principle  of  law  with  which  I  am  familiar,  nor  is  any  cited  in 
support  thereof. 

[2,3]  An  incidental  claim  by  the  defendant  that  plaintiff  at  all 
events  should  have  accepted  the  offer  of  the  consignee  to  take  the 
goods  at  two-thirds  of  their  value  rather  than  have  them  returned  here 
where  they  were  sold  for  one-half  of  their  value  certainly  does  not 
warrant  the  dismissal  of  the  complaint.  At  most  it  might  be  applied 
in  reduction  of  the  recovery;  but  even  in  this  connection  defendant 
fails  to  appeal  to  any  authority,  nor  do  I  know  of  any  which  charges 
the  plaintiff  at  his  risk  with  adopting  one  of  two  possible  means  for 
reducing  the  damage. 

Judgment  reversed  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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WEINBEKG  T.  STEELl 
(Supreme  Court,  Appellate  Term,  First  D^artment    April  14,  1914J) 

Pbincxpai.  and  Agent  ({  23*) — Exibtence  of  Agency — Weight  of  Evidence. 

In  an  action  by  a  person  not  a  broker  by  occupation  to  recover  commis- 
sions for  procuring  a  tenant,  in  which  defendant  denied  that  plaintiff  was 
employed  to  procure  a  tenant,  a  verdict  for  plaintiff  held  contrary  to  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  |  41; 
Dea  Dig.  I  23.*] 

Seabury,  X,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Philip  Weinberg  against  Samuel  W.  Steel.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a  motion  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and  BI- 
JUR,  JJ. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Herman  Joseph, 
of  New  York  City,  of  counsel),  for  appellant. 

Levy  &  Unger,  of  New  York  City  (Henry  W.  Unger,  of  New  York 
City,  of  counsel),  for  respondent 

BIJUR,  J.  Practically  the  only  question  raised  on  this  appeal  is 
whether  or  not  the  verdict  is  against  the  weight  of  evidence.  At  the 
time  the  action  was  brought,  the  plaintiff  was  engaged  in  the  millinery 
business,  and  the  defendant  was  engaged  in  the  millinery  and  ladies' 
and  children's  outfitting  business,  both  in  the  same  neighborhood. 
Plaintiff's  brother  was  in  charge  of  the  defendant's  millinery  depart- 
ment, and  the  plaintiff  had  a  half  interest  in  his  brother's  connection 
with  the  defendant  At  that  time  the  defendant  was  a  one-third  owner 
of  No.  46  West  Fourteenth  street  which  had  suddenly  become  vacant 
owing  to  the  bankruptcy  of  the  tenants.  The  relations  between  the 
plaintiff  and  the  defendant  were  friendly  business  relations. 

In  this  situation  plaintiff  testifies  that  the  defendant  had  sent  him 
an  urgent  message  and  agreed  to  pay  him  a  commission  if  he  could 
effect  a  lease  of  No.  46  West  Fourteenth  street  for  over  $18,000.  The 
defendant,  at  that  time,  had  a  five  days'  option  on  the  entire  premises 
from  the  co-owners  of  the  premises.  Five  days  later  the  premises 
were  leased  to  Morrison  Bros.,  and  there  is  no  doubt  but  that  plaintiff 
was  the  procuring  cause  of  this  lease.  The  defendant,  on  the  other 
hand,  testified  that,  after  having  obtained  an  option  on  the  premises 
from  his  co-owners,  he  sent  for  the  plaintiff  and  took  up  the  question 
of  their  forming  a  partnership  and  leasing  the  premises.  "The  plaintiff 
stated  that  he  did  not  desire  to  do  this,  as  he  wanted  to  consider  some 
larger  place  for  such  a  partnership  venture,  but  said  that  he  had  some 
friends  who  might  be  interested  and  that  it  would  be  a  great  favor  to 
him  if  the  defendant  would  rent  the  premises  to  these  friends. 

On  plaintiff's  cross-examination,  after  he  had  denied  that  he  ever 
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had  any  serious  intention  of  entering  into  a  partnersWp  with  the  de- 
fendant, it  was  brought  out  that  lengthy  partnership  papers  were  pre- 
pared, and  had  been  examined  and  annotated  by  him,  and  that  he  had 
actually  gone  so  far  as  to  put  in  a  bid  on  a  building  for  the  partnership 
and  be  accepted  as  a  tenant — from  which  he  subsequently  "backed 
out."  It  was  further  developed  that,  on  the  opening  of  the  next  mil- 
linery season  after  the  signing  of  the  lease  of  the  premises  in  suit  by 
Morrison  Bros.,  he  took  a  department  in  their  5tore.  Plaintiffs  ex- 
planation of  this  disclosure  was  merely  that  he  continued  to  talk  to  the 
defendant  about  a  partnership  in  order  to  remain  on  amicable  terms 
with  him  until  he  had  collected  his  commissions  in  the  present  case. 

It  seems  to  me  inherently  improbable  that  one  millinery  merchant 
should  send  for  another  and  ask  him  to  procure  a  tenant  of  real  estate. 
Had  plaintiff  been  a  broker,  the  situation  would  be  different.  More- 
over, plaintiff's  interest  in  acting  as  the  procuring  cause  is  explained 
by  the  fact  that  he  ultimately  obtained  a  department  in  the  tenants' 
(Morrison  Brothers')  establishment.  The  business  relationships  and 
the  continued  negotiations  between  the  plaintiff  and  the  defendant  are 
not  such  that  the  relationship  of  principal  and  broker  would  nominally 
be  predicated  upon  them,  and,  in  face  of  plaintiff's  admitted  inac- 
curacies and  self-contradictions  on  this  vital  subject,  I  feel  that  the 
verdict  must  be  set  aside  as  against  the  weight  of  the  evidence. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 

LEHMAN,  J.,  concurs.    SEABURY,  J.,  dissents. 


EUHMARKEB  MFG.  CO.  T.  HlUiS. 
(Snitreme  Court,  Appellate  Term,  First  Department    April  14,  1914.) 

1.  Sales  ({  21*) — ^Aorskherts  Between  Seixeb  and  Butes — Consideration. 

If  a  contract  of  sale  was  valid,  an  agreement  by  the  buyer's  agent  to 
pay  a  taigber  price  than  that  agreed  npon  was  wlthont  consideration. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent  Dig.  if  83-38;  Dec.  Dig. 
J21.»] 

2.  Appeal  and  Bbsob  (|  1177*)— Bbyebsai/ — Necessitt  of  New  Tbial. 

Where  the  record  on  appeal  contains  no  comprehensible  calculation 
trom  which  the  exact  error  tn  the  amount  of  the  Judgment  could  be  com- 
puted, a  new  trial  will  be  granted.  . 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  4597- 
4604,  4606H1610;   Dec.  Dig.  S  1177.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Kuhmarker  Manufacturing  Company  against  William 
Hills,  Jr.  From  a  judgment  for  plaintiff,  after  a  trial  without  a  jury, 
defendant  aopeals.    Reversed,  and  new  trial  granted. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and  BI- 
JUK  J  J. 
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Paul  M.  Crandall,  of  New  York  City,  for  appellant 
Mark  Goldberg,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  action  was  brought  to  recover  for  the  balance  of 
the  purchase  price  under  a  written  agreement  for  wax  paper  furnished 
by  plaintiff  to  defendant.  The  only  questions  disputed  were:  (1) 
Whether  defendant  had  agreed  with  plaintiff,  about  a  month  before  the 
end  of  the  term  covered  by  the  agreement,  that  plaintiff  might  advance 
the  price  six-tenths  of  a  cent  per  pound.  (2)  Whether  plaintiff  was 
entitled  to  charge  for  the  paper  as  per  net  or  gross  weight,  it  being 
shown  by  defendant  that  the  paper  came  inclosed  in  exceptionally 
heavy  packages. 

[1]  It  is  difficult  to  understand  on  what  theory  of  law  or  fact  the 
case  was  tried  or  decided.  No  point  seems  to  have  been  made  as  to  the 
mutuality  of,  and  consequent  validity  of,  the  written  agreement  No 
objection  was  taken  to  the  admission  of  the  oral  evidence  of  plaintiff 
which  varied  it;  but,  of  course,  if  the  agreement  was  valid,  Uien  the 
offer  of  defendant's  agent  (if  his  agent  was  authorized  to  make  such 
offer)  to  pay  an  advance  price,  was  without  consideration. 

[2]  Defendant's  testimony  that  the  weights  were  to  be  net,  and  not 
gross,  was  not  objected  to  by  plaintiff,  nor  contradicted.  Moreover, 
the  terms  of  the  contract  would  seem  to  so  indicate.  Tne  record  con- 
tains no  comprehensible  calculation  from  which  the  exact  error  in  the 
amount  of  the  judgment  rendered  can  be  computed. 

Consequently  the  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event    All  concur. 


BAT  BID6E  REFOBMBD  (DUTCH)  CHURCH  ▼.  CITX  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  10,  1914.) 

Watebs  and  Watbk  Courses  (i  203»)— Watkbwoekb — Water  Rent. 

Where  a  church  used  public  water  for  the  operation  of  Its  pipe  organ 
at  the  time  of  the  enactment  of  Laws  1907,  a  186,  gS  1,  2,  providing  that 
property  owned  by  any  religious  corporation  and  actually  used  as  a  place 
of  worship  shall  be  exempt  from  payment  for  water  taken  from  the  dty 
of  New  York,  and  that  water  shall  be  supplied  In  sufficient  quantities  for 
all  purposes  for  which  It  was  then  used,  the  city  cannot  collect  for  the 
water  used  In  the  operation  of  the  pipe  organ. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
iS  289, '290-299;   Dec.  Dig.  §  203.»] 

Submission  of  a  controversy  between  the  Bay  Ridge  Reformed 
(Dutch)  Church  and  the  City  of  New  York,  under  Code  Civ.  Proc. 
§  1280.    Judgment  for  plaintiff. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
STAPLETON,  JJ. 

Wilson  E.  Tipple,  of  New  York  City,  for  plaintiff. 
William  R.  Wilson,  of  New  York  City  (Curtis  A.  Petei-s,  of  New 
York  City,  on  the  brief),  for  defendant 
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RICH,  J.  In  1887  a  statute  was  enacted  and  became  operative, 
having  for  its  purpose  the  exemption  of  certain  institutions  in  New 
York  City  from  taxation  or  charge  for  water  furnished  such  institu- 
tions by  said  city.  From  time  to  time  thereafter  this  statute  was 
amended  and  its  scop6  extended  to  other  institutions.  In  1907  re- 
ligious corporations  were  included,  and  as  to  them  the  statute  there- 
after provided : 

"The  real  estate  owned  by  any  religions  corporation  located  In  the  dty 
of  New  York  as  now  oonstitated,  actually  dedicated  and  used  by  such  corpo- 
ration exclusively  as  a  place  of  public  worship,  are  hereby  exempted  from 
the  payment  of  any  sum  of  money  whatever  to  said  dty,  for  the  use  of 
water  taken  by  same  from  said  city,  and  water  shall  be  supplied  to  the  same- 
by  said  dty,  in  sufficient  quantity  for  all  purposes  for  which  it  is  now  used 
by  said  corporations,  *  *  *  ot  which  may  be  necessary  to  be  used  by 
the  same,  free  of  all  charge  whatsoever,  and  •  •  •  the  real  estate  owned 
by  any  religious  corporation  located  in  the  dty  of  New  York,  as  now  con- 
Btitnted,  actually  dedicated  and  used  by  sncb  corporation  exclusively  as  a 
place  of  pabllc  worship,  is  hereby  released,  discharged  and  exempted  from 
all  lien  and  cbarge  for  water  heretofore  nsed  or  which  may  hereafter  be 
used  by  any  such  •  •  •  corporation.  •  •  •  The  real  estate  owned  by 
any  religious  corporation  located  in  the  dty  of  New  York,  as  now  coastituted, 
actually  dedicated  and  used  by  such  corporation  exduslrely  as  a  place  of 
public  worship,  shall  be  and  hereby  is  declared  discharged  and  exempt  from 
all  assessment  laid  or  made  for  use  of  water  and  sales  thereunder,  and  from 
all  such  assessments  hereafter,  so  long  as  the  same  shall  be  owned  *  *  * 
by  any  such  corporation,  •  •  *  and  used  for  the  purposes  herein  men- 
tioned."   Sections  1  and  2,  c  135,  laws  1907. 

The  plaintiff  is  a  religious  corporation',  incorporated  June  2,  1896, 
occupying  a  church  edifice  dedicated  and  in  actual  use  as  a  place  of 
public  worship,  exclusively,  and  it  was  so  used  when  the  statute  was 
enacted,  and  has  been  so  used  continuously  since.  At  the  time  of 
the  enactment  of  this  statute,  a  church  organ,  operated  by  water,  was 
used  in  the  church  edifice,  exclusively  in  the  public  religious  services 
and  in  public  worship  as  part  of  such  service,  and  it  has  been  so 
used  since  that  time.  For  many  years  prior  to  1907,  the  defendant, 
the  city,  through  its  department  of  water  supply,  gas,  and  electricity, 
furnished  to  the  plaintiff  water  for  use  in  said  church  building  for 
all  purposes,  including  the  operation  of  the  organ,  such  water  being 
delivered  through  two  meters,  one  of  which  registered  the  water 
used  for  the  operation  of  the  organ,  and  the  other  that  used  for  other 
purposes,  so  that  at  the  time  the  statute  went  into  effect  the  church 
organ  was  in  use,  and  the  water  furnished  by  the  city  was  being  used 
in  part  for  its  operation. 

The  records  of  defendant's  water  department  contain  charges  against 
the  plaintiff  for  the  water,  which  are  apparently  valid  upon  their  face 
and  constitute  an  apparent  lien  upon  the  plaintiff's  real  property,  its 
church  edifice,  and  constitute  a  cloud  upon  its  title. 

Upon  the  facts  stated,  the  parties  submit  the  single  question  wheth- 
er the  statute  exempts  the  plaintiff  from  the  payment  of  a  water  tax 
for  water  used  in  its  church  building,  for  the  operation  of  its  organ. 
It  must  be  answered  in  the  affirmative.  Water  was  being  furnished 
by  the  defendant  to  the  plaintiff  in  its  church  building  for  all  of  its 
uses,  including  that  used  to  operate  its  organ,  when  the  statute  be- 
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came  operative.  The  statute  in  express  terms  obligates  the  defend- 
ant city  to  furnish  water  in  sufficient  quantity  for  "all  purposes  for 
whidi  it  is  now  used  *  *  *  free  of  all  charge  whatsoever,"  and 
exempts  plaintiff,  and  its  church  property,  from  any  charge  or  tax 
for  water  thereafter  furnished  and  used  for  such  purposes.  The 
legislative  intent,  which  is  the  guide  to  statutory  construction,  is  plain- 
ly expressed  by  the  language  used  (which  is  to  be  given  its  usual 
meaning),  and  requires  the  defendant  city  to  furnish  water  "in  suffi- 
cient quantity  for  all  purposes  for  which  it  is  now  used"  to  all  institu- 
tions and  corporations  entitled  to  the  benefits  of  the  statute  "free  of 
all  charge  whatsoever."  The  purpose  for  which  water  was  being 
used  at  the  time  the  statute  was  enacted  does  not  affect  the  right  to 
the  exemption  or  determine  whether  an  institution  or  corporation  is 
entitled  to  it ;  it  is  sufficient  that  it  was  being  used  at  the  time,  though 
I  believe  it  was  used  as  a  part  of  the  public  worship.  The  exemption 
from  payment  applied  to  water  then  being  used  for  "all"  purposes, 
including  the  operation  of  plaintiff's  church  organ. 

It  follows  that  the  judgment  must  be  directed  for  the  plaintiff,  re- 
leasing, discharging,  and  exempting  it  from  all  liens  and  charges  for 
water  heretofore  used  or  which  may  hereafter  be  used  for  the  opera- 
tion of  its  organ  in  its  church  edifice,  and  for  the  cancellation  and  dis- 
charge of  the  liens  upon  its  real  property,  in  accordance  with  the 
terms  of  the  submission,  without  costs.    All  concur. 


HANATSEK  v.  WILSON  et  aL 
(Supreme  Court,  Appellate  Dtviston,  Second  Department    April  10, 1814.) 

1.  Mastbb  and  Sebtakt  (i  301*) — Isjttbieb  to  Thibd  Pebson — Liabiutt. 

In  determining  whether  one  who  was  using  a  vehicle,  hired  from  a 
truckman,  for  dellTerlng  goods,  was  liable  for  the  negligence  of  the  driver, 
the  controlling  question  is  whether  the  contract  between  the  truckman 
and  the  hirer  of  the  vehicle  placed  tl^e  driver  under  the  hirer's  exclusive 
control  as  to  the  general  management  of  the  team  so  as  to  make  him  Uie 
hirer's  servant  for  the  time  being. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H  1210- 
1216;  Dec.  Dig.  |  301.*] 

2.  Masteb  and  Sebtant  (S  301*) — Injubieb  to  Thibd  Pkbson — ^Liabiutt. 

Plaintiff  was  Injured  by  the  negligence  of  the  driver  of  a  vehicle,  hired 
from  a  truckman,  to  deliver  goods  for  defendant  "the  truckman  was  en- 
gaged in  the  trucking  business  generally,  and  had  a  contract  with  defend- 
ant by  which  defendant  was  entitled  to  a  preference  In  the  use  of  four 
small  wagons,  defendant's  name  being  upon  brass  plates  screwed  upon 
the  wagons,  and,  at  the  time  of  the  accident,  defendant's  goods  were  in 
the  wagon  and  his  servant  sat  on  the  seat  with  the  driver.  The  driver 
did  not  deliver  the  goods,  but  merely  drove  where  defendant's  servant  di- 
rected, and  was  employed  and  paid  by  the  truckman  to  whom  he  reported 
each  morning  and  received  directions  to  go  to  defendant's  place  of  busi- 
ness or  elsewhere.  The  truckman  could  send  his  wagons  out  to  others, 
and  often  defendant  was  not  able  to  obtain  a  wagon  from  him  and,  when 
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be  did,  did  not  select  Its  driver.    Held,  that  the  driver  was  not  defend- 
ant's employe  so  as  to  make  defendant  Uable  for  plaintiff's  injuries. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  IS  1210' 
1216 ;   Dec.  Dig.  |  801.*] 

8.  Masteb  and  Sebvant  ({  330*) — Existence  or  Relation. 

The  fact  that  defendant's  name  plate  was  on  a  wagon  hired  by  defend- 
ant from  a  truckman  for  the  delivery  of  defendant's  goods  was,  at  most, 
only  prima  fade  evidence  that  the  driver  of  the  wagon  was  defendant's 
employ^. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{  1270- 
1272;    Dec.  Dig.  f  330.*] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Paul  Hanatsek,  as  administrator  of  Rudolph  Hanatsek, 
deceased,  against  Peter  K.  Wilson  and  others.  From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  CARR,  RICH,  STAPLETON, 
and  PUTNAM,  JJ. 

Henry  S.  Mansfield,  of  New  York  City,  for  appellant. 
J<An  Ewen,  of  New  York  City,  for  respondents. 

JENKS,  P.  J.  The  action  is  for  the  negligent  driving  of  a  horse 
and  wagon  whereby  the  plaintiff's  intestate  was  killed  when  standing 
at  gaze  in  a  city  street.  The  action  was  begun  against  Tormey  &  Co., 
truckmen,  and  P.  K.  Wilson  &  Son,  merchants.  But  Tormey  &  Co. 
adjusted  the  claim,  and  the  case  was  continued  against  P.  K.  Wilson 
&  Son  alone.  The  plaintiff  was  nonsuited  at  Trial  Term,  and  appeals. 
The  question  presented  is  whether  the  driver  at  the  time  of  the  acci- 
dent was  the  servant  of  the  truckmen  or  of  the  merchants.  As  the 
nonsuit  was  ordered  at  the  close  of  the  plaintiff's  case,  the  question 
is  not  presented  by  any  proof  adduced  by  the  defendants. 

There  are  many  cases  in  the  books.  But,  as  each  case  shows  pe- 
culiar facts,  those  decisions  are  of  value  only  so  far  as  they  state 
the  principles  and  apply  them  to  similar  facts;  and  yet  facts  that 
have  been  regarded  as  controlling  in  one  case  ma^  appear  as  minor 
in  another  case,  in  that  they  are  weakened,  limited,  explained,  or 
overborne  by  other  facts. 

[1]  I  think  that  the  essential  preliminary  question  in  such  a  case 
is  whether  the  contract  between  the  general  employer  of  the  driver 
and  the  hirer  of  the  vehicle  placed  the  driver  under  the  exclusive  di- 
rection and  control  of  the  latter  as  to  the  general  management  of  the 
team,  and  thus  for  the  time  being  the  driver  was  the  servant  of  the 
hirer.  Kellogg  v.  Church  Charity  Foundation,  203  N.  Y.  191,  96 
N.  E.  406,  38X.  R.  A.  (N.  S.)  481,  Ann.  Cas.  1913A,  883,  and  au- 
thorities cited ;  Labatt  on  Master  &  Servant  (2d  ISA.)  vol.  1,  177;  Joslin 
V.  Grand  Rapids  Ice  Co.,  50  Mich.  516,  IS  N.  W.  887,  45  Am.  Rep. 
54;  Oulighan  v.  Butler,  189  Mass.  287,  75  N.  E.  726. 

[21  The  truckmen  were  engaged  in  that  business  generally.  Four 
small  wagons  were  used  to  carry  the  defendants'  goods,  under  a  con- 
tract that  gave  a  preference  to  the  defendants  in  such  use,  and  in 
consideration  the  defendants  paid  $440  a  month  to  the  truckmen. 
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The  name  of  the  defendants  was  placed  upon  brass  plates  screwed 
upon  these  wagons.  At  the  time  of  the  accident  there  were  packages 
of  the  defendants'  goods  in  the  wagon,  and  a  servant  of  the  defend- 
ants sat  on  the  seat  with  the  driver.  The  stand  of  the  truckmen  had 
been  in  front  of  the  premises  occupied,  upon  the  ground  floor  and 
basement,  by  the  defendants,  but  was  removed,  and  thereafter  the 
wagons  sometimes  stood  around  the  street  in  front  of  the  premises 
during  the  dajrtime,  when  they  were  not  "down  the  road."  The 
truckmen  kept  their  wagon  and  trucks  in  a  stable. 

[3]  The  circumstance  of  the  name  plate,  at  most,  was  but  evidence 
prima  facie  against  the  defendants.  Kellogg  v.  Church  Charity  Foun- 
dation, supra,  203  N.  Y.  196  and  199,  96  N.  E.  406,  38  L.  R.  A.  (N. 
S.)  481,  Ann.  Cas.  1913A,  883;  Smith  v.  Bailey,  2  Q.  B.  C.  A.  403; 
Caston  V.  Consolidated  Plate  Glass  Co.,  26  Ont.  App.  Rep.  63.  It 
appears  that  the  truckmen  had  seven  "clients"  other  than  the  defend- 
ants, and  used  the  said  four  wagons  for  the  business  of  such  clients, 
without  requiring  special  permission  from  the  defendants.  The  plain- 
tiff sought,  but  failed,  to  establish  that  at  the  time  of  the  accident  the 
load  on  the  ws^on  was  made  up  exclusively  of  the  goods  of  the  de- 
fendants. When  the  defendants  sought  delivery  for  their  goods,  one 
of  their  servants  took  the  packages  to  the  truckmen,  who  told  that 
servant  in  which  one  of  the  wagons  they  must  be  placed,  and  the 
servant  then  went  out  with  that  wagon  and  returned  with  the  re- 
ceipts for  the  deliveries  made  by  him.  This  servant  when  on  the 
wagon  had  personal  charge  of  the  goods,  personally  and  exclusively 
made  the  deliveries,  and  from  time  to  time  directed  the  driver  to  the 
various  places  for  delivery.  The  driver  took  no  part  in  the  deliveries, 
was  not  even  furnished  with  a  list  of  places,  and  he  did  nothmg  more 
than  drive  according  to  the  said  directions.  The  truckmen  were  the 
owners  of  the  horses  and  wagons  and  harness,  and  they  hired  this 
driver  and  paid  his  monthly  wages.  The  driver  was  accustomed  to 
report  to  the  truckmen  each  morning,  and  the  truckmen  gave  direc- 
tions to  him,  to  go  to  the  defendants'  place,  or,  as  I  understand  it, 
elsewhere.  None  save  the  truckmen  or  their  employes  ever  gave 
any  directions  to  the  driver  save  those  described  as  to  the  driving 
from  place  to  place  when  in  carriage  of  the  defendants'  goods.  The 
defendants  had  nothing  to  do  with  the  driver — nothing  to  do  with  his 
selection.  The  truckmen  were  free  to  send  out  their  wagons  as  they 
chose,  and  on  many  occasions  the  defendants  could  not  get  any  wagon 
from  them.  This  course  of  business  had  existed  for  13  years.  If  the 
defendants  had  been  at  any  time  dissatisfied  with  the  driver,  their 
course  was  to  complain  to  the  truckmen,  who  would  investigate  with 
the  view  that  the  driver  was  satisfactory  both  to  the  truckmen  and  to 
the  defendants. 

It  seems  to  me  that  the  probative  force  of  such  circumstances  as  to 
the  stand  and  the  deliveries  is  much  less  than  the  somewhat  similar 
circumstances  detailed  in  Moore  v.  Stainton,  80  App.  Div.  296,  80  N. 
Y.  Supp.  244,  affirmed  on  opinion  below  177  N.  Y.  581,  69  N.  E.  1127, 
and  that  the  testimony  as  to  the  name  upon  the  wagon  is  not  a  ma- 
terial circumstance  in  this  case.    There  was  no  control  in  the  defend- 


Digitized  by  VjOOQ  IC 


Sup.  Ct)  DSraCH  T.  DEITOH  1019 

ants  over  the  driver  in  the  management  of  his  team,  save  the  right 
to  direct  the  driver  where  to  go  and  when  to  stop  for  the  delivery, 
and  this  was  not  sufficient  to  make  the  driver  the  servant  of  the  de- 
fendants. Kellogg  v.  Church  Charity  Foundation,  supra,  203  N.  Y. 
at  page  197,  96  N.  E.  406,  38  L.  R.  A.  (N.  S.)  481,  Ann.  Cas.  1913A. 
883;  Little  v.  Hackett,  116  U.  S.  366-380,  6  Sup.  Ct.  391,  29  L.  Ed. 
652 ;  Moore. v.  Stainton,  supra ;  Quinn  v.  Complete  Electric  Const.  Co. 
(C.  C.)  46  Fed.  506;  Joslin  v.  Grand  Rapids  Co.,  supra. 

I  think  that  his  proof,  all  adduced  by  the  plaintiff,  did  not  present 
as  an  issue  for  the  jury  the  question  whether  the  driver  was  the 
servant  of  the  defendants.  Authorities,  supra;  Vasligato  v.  Yellow 
Pine  Co.,  158  App.  Div.  551,  143  N.  Y.  Supp.  817;  Weaver  v.  Jack- 
son, 153  App.  Div.  661,  138  N.  Y.  Supp.  609. 

The  judgment  should  be  affirmed,  widi  costs.    All  concur. 


DEITCH  V.  DEITCH. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  10, 1014.) 

Ljiiitation  or  Aotiorb  ({  100*)— Anruuunt — LiurrATioNS. 

Under  Code  Civ.  Proc.  S  1743,  subd.  4,  authorizing  an  action  to  annul 
a  marriage  on  tbe  ground  that  the  consent  of  one  of  the  parties  was  ob- 
tained by  fraud,  and  subdivision  B,  authorizing  such  action  for  physical 
Incapacity  to  enter  into  the  marriage  state,  and  section  1752,  providing 
that  an  action  on  the  ground  of  incapacity  may  be  brought  by  the  in- 
jured party  or  by  the  incapacitated  party  if  he  did  not  know  of  the  In- 
capacity, or  that  it  was  incurable  prior  to  the  marriage,  and  that  an  ac- 
tion on  sndi  ground  must  be  commenced  within  five  years  after  the  mar- 
riage. In  an  action  on  the  ground  of  incapacity,  there  can  be  no  occasion 
to  invoke  subdivision  4,  and  plaintiff  cannot,  by  alleging  fraudulent  rep- 
resentations by  defendant  as  to  his  capacity,  bring  the  case  within  sec- 
tion 382,  gnbd.  S,  antborlelng  actions,  other  than  for  damages,  on  the 
ground  of  fraud,  to  be  brought  within  eix  years  after  the  discovery  of 
the  fraud. 

[Ed.  Note. — For  other  cases,  see  liimltatlon  of  Actions,  Cent  Dig.  |S  323, 
480-403;  Dea  Dig.  i  100.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Ida  Deitch  against  Philip  Deitch.  From  an  interlocutory 
judgment  overruling  plaintiflE's  demurrer  to  an  affirmative  defense,  she 
appeals.    Affirmed.   • 

See,  also,  146  N.  Y.  Supp.  782. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Abraham  P.  Wilkes,  of  New  York  City,  for  appellant. 
Simon  Berg,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  The  demurrer  to  the  allegation  in  the  answer  that 
the  action  is  barred  by  the  statute  of  limitations  (Code  of  Civil  Proce- 
dure, §  1752)  has  been  overruled.  Hence  the  appeal.  The  demurrer  is 
to  such  plea  only  as  it  affects  the  second  cause  of  action,  which  is  that 
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the  defendant  induced  the  plaintifiF  to  enter  into  "said  marriage"  in 
1903  by  false  and  fraudulent  representations,  upon  which  she  relied, 
that  he  was  normal  and  physically  capable  of  entering  into  and  con- 
summating the  marriage,  whereas  he  was  impotent  because  he  had 
"simply  rudimentary  signs"  of  the  "genital  organ"  and  that  she  did 
not  discover  the  falsity  of  the  representations  until  the  year  1912. 
So  the  discovery  of  the  fraud  was  some  10  years  after  the  marriage, 
while  the  statute  allows  but  5  years  to  discover  the  incapacity  and  to 
act  upon  it.  The  plaintiff  urges  that  she  may  bring  the  action  within 
6  years  of  the  discovery  of  the  facts  constituting  the  fraud,  by  virtue 
of  section  382,  subd.  5,  Code  of  Civil  Procedure.  Montgomery  v. 
Montgomery,  3  Barb.  Ch.  132.  The  facts  constituting  the  fraud  are  the 
representations  and  their  falsity.  The  fact  showing'  falsity  is  the  ex- 
istence of  the  rudimentary  genital  organ  causing  impotence.  The 
plaintiff  pleads  that  she  did  not  discover  the  falsity  of  the  representa- 
tion until  1912,  that  is,  that  not  until  then  did  she  know  of  the  rudi- 
mentary status  and  the  impotence  of  it.  There  are,  maybe,  hypotheses 
of  facts  excusing  knowledge  that  must  prevail  in  case  of  demurrer,  al- 
though they  touch  the  very  limits  of  credulity.  Kaiser  v.  Kaiser,  16 
Hun,  602.  But  decision  does  not  depend  upon  that  consideration.  The 
learned  trial  justice  has  decided  in  eflFect  that,  where  the  physical  in- 
capacity is  the  basis  of  annulment,  the  five-year  period  applies,  whether 
the  marriage  was  or  was  not  induced  by  fraudulent  representation,  and 
irrespective  of  the  time  when  the  plaintiff  discovered  it.  The  Code  of 
Civil  Procedure,  §  1743,  enables  the  action  to  be  brought  under  condi- 
tions defined  in  five  several  subdivisions.  The  fourth  is  that  the  "con- 
sent of  one  of  the  parties  was  obtained  by  force,  duress  or  fraud."  The 
fifth  is  "that  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state."  In  that  case,  die  action  can  be  maintained 
"under  this  subdivision"  only  where  the  incapacity  continues  and  is  in- 
curable. Then,  after  sections  severally  related  to  the  subdivisions  of 
section  1743,  it  is  provided  by  section  1752  that  an  action  to  annul  a 
marriage  on  the  ground  that  one  of  the  parties  was  physically  incapable 
of  entering  into  the  marriage  state  "must  be  commenced  before  five 
years  have  expired  since  the  marriage."  So  the  question  is,  if  a  party 
fraudulently  represent  that  he  has  a  genital  organ,  and  in  fact  has 
none,  save  in  a  mere  rudimentary  form,  can  an  action  for  fraud  be 
brought  under  subdivision  4  of  section  1742  within  six  years  of  the  dis- 
covery of  the  fraud,  as  section  382  of  the  Code  provides,  or  must  the 
action  rest  entirely  on  the  physical  incapacity  and  be  brought  under 
subdivision  5  of  section  1743  within  five  years,  as  provided  by  section 
1752?  Subdivision  5  states  that  an  action  can  be  maintained  "under 
this  subdivision"  only  when  it  continues  and  is  incurable.  There  is  here, 
perhaps,  a  suggestion  that  the  action  may  be  brought  under  subdivi- 
sion 4.  But  section  1752  gives  the  action  even  to  the  incapable  party, 
if  he  "was  unaware  of  the  incapacity  at  the  time  of  marriage,  or,  if 
aware  of  such  incapacity,  did  not  know  it  was  incurable."  If  he  did 
know  and  did  not  state,  he  was  guilty  of  a  fraud.  Svenson  v.  Sven- 
son,  178  N.  Y.  54,  70  N.  E.  120;  Wendel  v.  Wendel,  22  Misc.  Rep. 
152,  155,  49  N.  Y.  Supp.  375.    The  action  is  given  to  the  other  party 
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(whether  he  knew  or  did  not  know)  against  a  party  disabled,  whether 
he  did  or  did  not  know  it ;  that  is,  whether  he  was  or  was  not  guilty  of 
a  fraud.  So,  upon  all  states  of  fact  concerning  incurable  physical  in- 
capacity, the  action  may  be  brought  under  subdivision  5.  There  is, 
and,  as  I  conceive,  can  be  no  occasicm  to  invoke  subdivision  4.  The 
fact  of  fraud  is  not  potential.  An  all^;ation  of  physical  incapacity  with 
other  formal  statements  perfects  the  pleading;  sufScient  evidence  of 
the  same  makes  the  proof.  Statements  of  fraud  are  mere  surplusage. 
The  plaintiff  is  required  within  five  years  to  discover  one  thing  only, 
the  incurable  incapacity,  and  act  upon  it.  Facts  probative  of  fraud  are 
not  even  incidents.  They  are  utterly  dissociated  from  the  only  cause 
of  action  necessary.  Why,  then,  if  a  cause  of  action  preserving  every 
possible  right  is  given  under  subdivision  5,  should  the  plaintiff  be  per- 
mitted to  superimpose  irrelevant  allegations  and  proof  of  fraud  for 
the  benefit  of  a  statute  of  limitations  Siat  pertains  only  to  such  extra- 
neous and  unrelated  matter?  In  other  words,  the  limitation  applies 
only  to  an  issue  of  fraud  which  is  entirely  foreign  to  the  remedy  pro- 
vided, a  remedy  that  compasses  all  necessary  facts. 
The  judgment  should  bt  affirmed,  without  costs. 


In  re  FEARSALL. 
(Sapreme  Gonrt,  Appellate  DItIsIod,  Second  Department    April  10,  1914.) 

1.  Nkwbfafebs  (i  1*) — DESioiTATioif  Or  OvnoiAL  Papsb — Statuiobt  Pbovi- 

SIOHS. 

In  determining  which  are  the  "two  principal  political  parties  into  which 
the  people  of  the  county  are  divided"  for  the  purpose  of  designating  the 
papers  for  the  publication  of  the  Session  Laws  under  County  Law  (Cktnsol. 
Laws,  c.  11)  S  20,  which  requires  an  annual  designation,  the  vote  at  the 
last  annual  election,  and  not  that  at  the  last  election  for  Governor,  shall 
control,  notwithstanding  the  provisions  of  Election  Law  (Laws  1911,  c. 
891  [Consol.  Laws,  c.  17])  {  8,  subd.  8,  describing  a  party  as  a  political 
organization  which,  at  the  last  preceding  election  for  Governor  polled  at 
least  10,000  votes. 

[Ed.  Mote. — For  other  cases,  see  Newspapers,  Cent  Dig.  {{  1-13;  Dea 
Dig.  I  !.•] 

2.  Newbfafebs  (S  1*)— tDebionatior  of  OmoiAi.  Papeb — DsTEBiaNAXion  ov 

Pbincipai.  PouncAi.  Pabtieb. 

'  Where  two  political  parties  nominated  the  same  candidates,  the 
strength  of  one  of  the  parties,  for  the  purpose  of  designating  a  newspaper 
for  the  publication  of  the  session  laws,  is  to  be  determined,  not  by  the 
total  number  of  votes  cast  upon  both  tickets  for  the  candidates  of  that 
party,  but  by  the  number  of  votes  cast  upon  the  tickets  of  that  party. 

[Ed.  Note. — For  other  cases,  see  Newspapers,  Cent  Dig.  U  1-13;  Dec 
Dig.  I  l.»l 

Appeal  from  Special  Term,  Nassau  County. 

Application  by  Smith  Pearsall  for  peremptory  writ  of  mandamus 
against  the  Clerk  of  the  Board  of  Supervisors  of  Nassau  County  and 
George  M.  Goodale,  in  which  proceeding  the  South  Side  News  Com- 
pany intervened.    From  an  order  of  the  Special  Term  granting  the 

writ,  the  defendant  Goodale  and  the  intervener  appeal.    Affirmed. 



•For  oUiar'caaM  b««  «ama  topic  A  t  numbib  In  Dec.  A  Am.  Dlgi.  1907  to  date,  &  Rep'r  Indexe* 


Digitized  by 


Google 


1022  146  NEW  XOBK  SUPPLEMENT  (Sup.  Ct 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

Henry  P.  Keith,  of  New  York  City,  for  appellant. 
Jeremiah  Wood,  of  New  York  City,  for  respondent 
Elvin  N.  Edwards,  of  Freeport,  for  intervener. 

THOMAS,  J.  [1]  The  question  is  whether  the  Nassau  County 
Review,  or  the  Owl,  severally  representative  of  the  Republican  and  the 
National  Progressive  parties  in  the  county  of  Nassau,  shall  be  desig- 
nated to  publish  the  Session  Laws  and  concurrent  resolutions  of  tlie 
Legislature,  pursuant  to  section  20  of  the  County  Law  (Laws  of  1909, 
chapter  16,  and  chapter  11  of  the  Consolidated  Laws).  By  peremptory 
writ  of  mandamus  the  clerk  of  the  board  of  supervisors  has  been  di- 
rected to  file  with  the  Secretary  of  State  the  designation  of  the  Nassau 
County  Review  as  one  of  the  official  papers  for  such  publication,  al- 
though he  had  already,  at  the  direction  of  the  two  Democratic  mem- 
.  bers  of  the  board,  who  are  a  majority  thereof,  filed  the  designation  of 
the  Owl  and  the  North  Hempstead  Record,  representing,  the  former 
the  National  Progressive,  and  the  latter  the  Democratic  party.  The 
only  other  member  of  the  board,  a  Republican,  filed  with  such  clerk 
a  written  designation  of- the  Nassau  County  Review  to  be  filed  with 
the  Secretary  of  State.  The  same  condition  exists  in  the  board  of 
supervisors  of  the  county  of  Nassau  as  in  the  year  1912,  when  the  su- 
pervisors by  direction  of  the  court  designated  the  Owl.  People  ex 
rel.  Bonheur  v.  Christ,  208  N.  Y.  12,  101  N.  E.  846.  At  that  time  there 
had  been  an  election  at  which  presidential  electors  as  well  as  state  of- 
ficers, including^  Governor,  and  county  officers,  were  elected,  and  the 
vote  in  the  county  indicated  the  voting  supremacy  of  the  Progressive 
party.  But  in  1913  there  was  another  election  which  subordinated  the 
Progressive  party  to  the  Republican  party  in  the  numerical  strength  of 
the  vote.  The  question,  then,  is  whether  the  designation  shall  be  de- 
termined by  the  vote  of  1912  or  by  the  vote  of  1913.  In  other  words, 
is  the  Republican  or  the  National  Progressive  party  one  of-  the  "two 
principal  political  parties  into  which  the  people  of  the  county  are  di- 
vided"? It  is  the  appellants'  contention  that  regard  must  be  had  to  a 
general  election  involving  candidates  for  Governor.  In  Matter  of 
Troy  Press  Co.,  94  App.  Div.  514,  88  N.  Y.  Supp.  115,  affirmed  with- 
out opinion,  179  N.  Y.  529,  71  N.  E.  1141,  it  was  considered  that  the 
designation  was  limited  in  duration  to  one  year,  inasmuch  as  meantime 
the  minority  party  might  become  one  of  the  two  principal  parties.  If 
this  view  be  accepted,  it  is  evident  that  the  annual  designation  should 
not  be  based  on  the  expression  of  the  views  of  the  voters  of  the  county 
for  presidential  electors,  chosen  once  in  each  four  years,  or  of  the 
Governor,  chosen  once  in  two  years.  "In  1913  two  Judges  of  the  Court 
of  Appeals  were  chosen,  but  the  elections  of  judges  to  that  court  come 
at  uncertain  periods.  If,  now,  the  expressions  of  Mr.  Justice  Chase 
in  Matter  of  Troy  Press  Co.  are  obligatory  in  the  present  determina- 
tion, it  would  seem  to  be  the  duty  to  discover  what  vicissitude  in  opin- 
ion was  found  at  the  general  election,  which  the  Election  Law,  section 
290,  directs  "shall  be  held  annually"  in  the  month  of  November. 
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[2]  The  official  canvass  of  the  state  for  the  election  of  1913  would 
show  Judge  Bartlett,  a  Democrat,  and  Judge  Hiscock,  a  Republican, 
elected  as  members  of  the  Court  of  Appeals,  while  the  vote  for  the 
county  of  Nassau  would  show  that  Judge  Werner  and  Judge  Hiscock, 
the  Republican  candidates,  severally  received  votes  largely  in  excess  of 
the  Democratic  candidates,  and  that  the  candidates  on  the  National 
Progressive  ticket  received  about  one-third  of  the  vote  so  given  Repub- 
lican competitors.  If  attention  be  given  to  the  vote  for  county  offi- 
cers, there  will  be  found  a  concerted  distribution  of  nominees  between 
the  Democratic  party  and  the  National  Progressive  party.  The  offices 
to  be  filled  were  member  of  assemWy,  sheriff,  county  clerk,  district 
attorney,  county  treasurer,  superintendent  of  the  poor,  and  county 
comptroller.  The  highest  vote  received  by  a  Republican  as  shown  by  the 
tally  sheet  was,  for  county  clerk  8,421,  the  lowest  vote  received  by  a 
Republican  was  for  county  treasurer,  7,068.  The  highest  vote  received 
by  a  Democratic  candidate  on  the  Democratic  ticket  was  for  county  ' 
treasurer,  6,253,  and  the  lowest  vote  was  5,270  for  county  clerk.  The 
highest  vote  received  by  a  candidate  of  the  National  Progressive  party 
on  its  ticket  was  for  sheriff,  3,021,  and  the  lowest  vote  was  for  county 
clerk,  2,057.  The  average  vote  on  the  National  Progressive  ticket  for 
the  seven  offices  is  2,335.  The  average  vote  on  the  Republican  ticket 
for  the  seven  offices  is  7,642.  The  average  vote  on  the  Progressive  tick- 
et for  the  Court  of  Appeals  is  2,427.  The  average  vote  on  the  Repub- 
lican ticket  for  Court  of  Appeals  is  7,499.  There  is  no  rational  doubt 
that  the  annual  election,  which  the  statute  directed  should  be  held  in 
the  year  1913,  showed  that  the  voters  of  the  Republican  party  had  the 
greater  voting  power,  and  that  the  voters  of  the  National  Progressive 
party  were  the  least  in  that  regard.  So  the  question  is  whether  the  peo- 
ple of  the  county  of  Nassau  shall  be  informed  of  the  laws  through  the 
medium  of  an  organ  that  represents  the  least  number  of  people,  or  by 
a  paper  that  represents  the  voters  largely  in  local  ascendancy.  The 
statute  is  obscure  on  account  of  its  deficiency  in  providing  for  a  con- 
dition that  suddenly  arose,  but  while  different  views  in  interpretation 
may  be  respected,  it  seems  both  fair  and  reasonable  that  the  votes  of 
the  electors  of  the  county  so  emphatically  cast  in  favor  of  the  Republi- 
can party  should  prevail.  It  is  urged  that  the  vote  of  the  National 
Progressive  party  should  not  be  segregated  from  the  total  vote  that  its 
candidate  received,  but  that  he  should  have  the  credit  for  all  the  vote 
cast  for  him,  whether  they  appear  on  the  Democratic  or  National' Pro- 
gressive ticket.  If  this  rule  were  adopted,  the  supremacy  of  the  Pro- 
gressive party  would  be  obtained  by  counting  the  votes  on  the  Demo- 
cratic ticket,  and  the  total  strength  of  the  Democratic  party  would  ap- 
pear by  adding  to  its  votes  those  received  on  the  ticket  of  the  National 
Progressive  Party.  So  the  truth  would  not  be  told.  In  the  interesting 
brief  in  behalf  of  the  appellant,  it  is  urged  that  we  should  look  to  the 
Election  Law,  which  describes  a  party  as  "any  political  organization 
which  at  the  last  preceding  election  for  Governor  polled  at  least  ten 
thousand  votes"  (Election  Law,  §  3,  subd.  8;  Ch.  891,  Laws  of  1911), 
or  section  301  of  the  Election  Law,  which  provides  for  the  publication 
of  the  list  of  registration  in  two  newspapers  selected  with  reference  to 
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their  support  of  the  candidates  "at  the  last  preceding  election  for 
governor,"  and  to  other  parts  of  that  law  (sections  302,  196  and  331). 
I  have  already  pointed  out  that  such  test  would  necessarily  make  the 
designation  of  newspapers  biennial,  whereas  the  purpose  of  the  statute 
is  that  there  shall  be  an  annual  designation,  to  the  end  that  the  recent 
laws  jof  the  Legislature  may  be  brought  home  to  the  people  at  the 
earliest  opportunity. 

The  order  should  be  affirmed,  but,  in  view  of  the  public  importance 
of  the  matter  and  of  the  obscurity  of  the  statute,  without  costs.  All 
concur. 


FAIiCO  V.  NEW  YORK,  N.  H.  ft  H.  H.  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  10,  1914,) 

DiscovBBT  (I  89*) — Right  or  Discotkbt — Statutobt  Provisions — Ruu  or 
CointT. 

Code  Civ.  Proa  H  803-809,  and  General  Rules  of  Practice,  14-16,  di- 
recting a  discovery  of  books,  etc.,  contemplate  the  discovery  of  evidence, 
and  an  administratrix  suing  for  the  negligent  death  of  a  railroad  em- 
ploy6  struck  by  a  locomotive  may  not  compel  an  inspection  of  the  reports 
of  the  employes  of  the  company  as  to  what  they  observed  with  reference 
to  the  accident  and  as  to  what  disposition  they  made  of  parts  of  the  en- 
gine, because  the  papers  ate  not  evidence,  though  they  may  furnish  a  clue 
to  evidence. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  |  115;  Dec.  Dig. 
I  89.»] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Rose  Falco,  as  administratrix  of  Andrew  Falco,  deceased, 
against  the  New  York,  New  Haven  &  Hartford  Railroad  Company. 
From  the  part  of  an  order  compelling  an  inspection  of  papers  in  the 
possession  of  defendant,  it  appeals.    Reversed. 

See,  also,  145  N.  Y.  Supp.  1122. 

The  action  is  brought  by  the  administrator  of  a  servant  against  a  master 
to  recover  damages  for  the  death  of  the  servant  The  plaintlfT  complained 
that  the  defendant  is  a  foreign  Connecticut  state  railroad  corporation;  that 
her  intestate  was  struck  by  part  of  the  appliances  of  the  defendant's  loco- 
motive engine,  sustaining  fatal  injuries ;  and  that  the  casualty  was  due  to  de- 
fects in  the  defendant's  ways,  works,  plant,  appliances,  locomotive,  and  the 
appliances  thereof  and  equipment,  and  by  the  negligent  acts  of  the  defend- 
ant's agents,  oflacers,  and  employes,  and  by  the  negligence  of  the  defend- 
ant's -employes,  exercising  superintendence,  control,  and  command  over  said 
plaintiff's  intestate,  and  by  the  defendant's  failure  to  formulate,  promalgate, 
and  enforce  proper  rules  and  regulations  for  the  safety  of  said  Intestate  and 
his  ooemployes,  and  that  said  defendant  conducted  its  work  by  imsafe  and 
dangerous  methods  and  by  unsafe  and  dangerous  locomoUves  and  appliances 
thereof,  as  a  result  of  all  of  which,  as  this  plaintiff's  Intestate  was  upon 
defendant's  right  of  way  in  the  performance  of  his  duties,  part  of  the  ap- 
pliances of  one  of  said  defendant's  locomotives  was  violently  blown  there- 
from and  struck  and  killed  said  plaintiff's  Intestate.  The  defendant  admits 
its  status  as  a  corporation,  and  makes  otherwise  general  denial.  The  Special 
Term  made  an  order,  after  issue  was  Joined,  that  granted  plaintitT's  motlou 
for  an  open  commission  and  for  the  inspection  of  the  written  reports  made 
by  the  defendant's  employes  to  the  defendant,  and  further  ordered  that  the 
defendant  produce  for  inspection  and  examination  of  the  plaintiff's  attorney 
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at  a  trial  term  on  a  day  and  hoar  specified,  tbe  original  of  each  and  every 
report  which  any  and  all  employes  of  the  defendant  made  to  the  defendant, 
Its  agents  or  officers,  as  to  what  they  observed  or  discovered  with  reference 
to  the  happening  of  the  occurrence  In  which  the  Intestate  was  killed.  In- 
cluding all  such  reports  as  may  have  been  made  to  the  defendant.  Its  agents 
or  officers,  by  the  defendant's  employes,  as  to  any  cylinder  head,  step,  or 
fragment  or  detached  part  of  the  locomotive  or  train  which  may  have  come 
fitim  the  said  locomotive  and  train  and  which  was  found  In  proximity  to 
the  body  of  the  plalntifTs  intestate.  Including  such  reports  as  the  said  em- 
ployes made  to  the  defendant  as  to  what  disposition  they  made  of  such 
cylinder  head,  step,  or  fragment,  and  including  eatix  reports  as  were  made 
to  the  defendant,  its  agents  or  officers,  by  the  defendant's  employes  as  to 
the  said  cylinder  head,  step,  or  fragment  b^ng  missing  from  the  said  loco- 
motive or  train,  likewise  ordered  that  the  plaintiff,  her  attorney,  or  his  repre- 
sentative, shall  be  then  and  there  afforded  a  full  opportunity  to  make  copies 
of  said  reports,  and  further  ordered  that,  tf  it  shall  appear  from  said  tes- 
timony and  inspection  that  there  is  in  the  defendant's  possession,  or  under 
its  control,  a  fragment  or  detached  part  which  came  from  the  locomotive 
and  train  and  caused  the  deatii  of  the  plalntifTs  Intestate,  another  applica- 
tion can  be  then  made  by  the  plaintHf  for  Its  inspection.  The  defendant 
appeals  from  so  much  of  the  order  as  requires  the  defendant  to  give  to  the 
plalntllt  an  inspection  of  tbe  written  reports  made  by  the  defendant's  em- 
ployes to  the  defendant,  and  the  original  of  each  and  every  report  which 
any  and  all  employes  of  tbe  defendant  made  to  the  defendant,  its  agents 
or  officers,  as  to  what  they  observed  or  discovered  with  reference  to  the  hap- 
pening of  the  occurrence  in  which  the  Intestate  was  killed,  including  all 
such  reports  as  may  have  been  made  to  the  defendant,  its  agents  or  officers, 
by  the  defendant's  employes  as  to  any  cylinder  head,  step,  fragment,  or  de- 
tached part  of  a  locomotive  or  train,  including  such  reports  as  the  said  em- 
ployes made  to  the  defendant  as  to  what  disposition  they  made  of  such 
cylinder  head,  step,  or  fragment,  and  that  the  plalntitC,  her  attorney,  or  his 
representative,  shall  be  then  and  there  afforded  a  full  opportunity  to  make 
copies  of  such  reports. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

William  L.  Barnett,  of  New  York  City,  for  appellant. 
Thomas  J.  O'Neill,  of  New  York  City,  for  respondent. 

JENKS,  P.  J.  The  power  of  the  court  is  prescribed  and  regulated 
by  sections  803-809,  inclusive,  of  the  Code  of  Civil  Procedure,  and  by 
the  fourteenth,  fifteenth,  and  sixteenth  General  Rules  of  Practice. 
Walsh  V.  Press  Co.,  48  App.  Div.  333,  62  N.  Y.  Supp.  833 ;  Matter  of 
Ehrich  v.  Root,  134  App.  Div.  437,  119  N.  Y.  Supp.  395.  The  pro- 
cedure contemplates  evidence.  Woods  v.  Figaniere,  25  How.  Prac. 
522;  Merguelle  v.  Continental  Bank  Note  Co.,  30  N.  Y.  Super.  Ct. 
77;  Davis  v.  Dunham,  13  How.  Prac.  425;  Ahlymeyer  v.  Healy  & 
Bigelow,  12  N.  Y.  St.  Rep.  677;  Matter  of  Ehrich  v.  Root,  supra; 
Hallenbeck  v.  Parr,  65  App.  Div.  167,  72  N.  Y.  Supp.  488.  The 
documents  sought  to  be  discovered  are  not  evidence,  within  the  pur- 
view of  the  statute  or  the  rules.  It  is  not  enough  that  the  documents 
suggest  or  may  furnish  a  clew  to  evidence.  Woods  v.  Figaniere, 
.supra;  Morrison  v.  Sturges,  26  How.  Prac.  177;  Walsh  v.  Press 
Co.,  supra.  The  burden  was  upon  the  plaintiff  to  establish  a  condi- 
tion that  would  have  justified  the  order.  Beyer  v.  Transit  Develop- 
ment Co.,  139  App.  Div.  724,  124  N.  Y.  Supp.  463.  The  fact  that 
the  plaintiff  is  a  representative  of  the  deceased  does  not  afford  to  her 
146N.Y.S.— 66 
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any  further  or  additional  rights.    Merguelle  v.  Continental  Bank  Note 
Co.,  supra. 

The  order,  in  so  far  as  appealed  from,  is  reversed,  with  $10  costs 
and  disbursements.    All  concur. 


(84  Misc.  Hep.  560) 

In  re  KERNOCHAN. 

(Supreme  Gonrt,  Kew  York  County,  Special  Term.    March  28,  1914.) 

1.  InsAKK  Persons  (|  64*) — Ai.lowance  tboh  Estate  to  Eeiativx — Neces- 

BABT  Saowme. 

Before  an  allowance  may  be  granted  from  an  incompetent's  estate  to 
one  to  whom  tbe  Incompetent  owes  no  duty  of  support,  as  a  nephew  of 
full  age  and  under  no  disability,  having  a  mother  and  another  aunt,  com- 
petent and  no  less  well  drcnmstanced,  it  must  be  shown,  beyond  a  rea- 
sonable doubt,  that  the  Incompetent,  If  sane,  would  assume  the  duty;  and 
It  must  be  shown  there  Is  a  real  need  or  necessity  of  applicant  to  be  pro- 
vided for;  and  this  though  incompetent  is  incurable,  advanced  in  years, 
has  a  large  surplus  Income,  and  her  presumptive  bedrs  and  next  of  kin 
are  applicant's  mother  and  aunt. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cint.  Dig.  |  107 ;  Dec. 
Dig.  §  64.*] 

2.  Insane  Pebsons  (|  64*) — ^Appucation  i'ob  Aixowancx  tbok  Estate — Fees 

OF  Attobnets. 

The  fees  of  an  attorney  for  an  unsuccessful  competent  applicant  of  In- 
dependent means  for  an  allowance  from  an  incompetent's  estate  wlU  not 
be  allowed  from  the  estate,  but  those  of  the  counsel  for  the  incompetent's 
committee  will  be  so  allowed. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent.  Dig.  i  107 ;  Dec. 
Dig.  I  64.*] 

Application  of  Marshall  R.  Kernochan  for  an  allowance  from  the 
estate  of  Marie  Marshall,  an  incompetent.    Denied. 

Nash  &  Tones,  of  New  York  City,  for  petitioner. 
Henry  P.  Miller,  of  New  York  City,  for  committee  of  the  estate  of 
the  incompetent. 

COHOLAN,  J.  Application  of  Marshall  R.  Kernochan  for  an  or- 
der directing  the  committee  of  the  estate  of  Marie  Marshall  to  pay 
him  out  of  the  incompetent's  income  the  sum  of  $12,000  per  annum. 
The  questions  raised  by  the  petition  were  referred  by  an  order  en- 
tered herein  on  the  26th  day  of  August,  1913,  to  a  referee  to  take 
proof  of  the  facts  and  to  report  with  his  opinion  in  regard  to  the 
propriety  of  granting  such  an  allowance.  The  referee's  report  was 
filed  on  the  4th  day  of  February,  1914.  He  found  that  the  facts  set 
forth  in  the  petition  were  true,  and  he  was  of  opinion  that  the  young 
man,  for  a  period  of  five  years,  was  entitled  out  of  this  incompetent's 
estate  to  an  annual  allowance  of  $9,000.  The  referee  was  not  ap- 
pointed to  hear  and  determine;  his  duty  was  to  take  proof  of  the 
facts,  and  with  his  opinion  to  make  his  report. 

The  recommendation  of  the  referee  in  no  sense  meets  the  approval 
of  the  court.    The  application  is  unusual  and  extraordinary,  and  the 
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testimony  elicited  in  support  of  the  petition  discloses  a  peculiar  state 
of  facts.  It  shows  a  young  man,  33  years  of  age,  who  has  lived  an 
idle  and  luxurious  life,  now  attempting,  on  the  plea  that  he  desires  to 
further  a  taste  for  music,  to  increase  his  income  by  obtaining  anral- 
lowance  out  of  his  aunt's  estate  of  the  sum  of  $12,000  per  year.  The 
petitioner,  an  only  son,  was  born  into  and  is  now  surrounded  by  large 
wealth.  His  mother's  estate  was  summarized  as  of  January  1,  1913, 
in  the  sum  of  $1,154,534.22;  her  gross  annual  income  in  1913  was 
$39,660.17.  In  her  city  home  12  servants  are  employed,  and  in  her 
country  home  at  Pittsfield,  Mass.,  there  are  25.  Martha  M.  Wysong, 
another  of  his  aunts  and  a  widow  67  years  of  age,  is  without  issue 
and  is  possessed  of  an  estate  of  $2,525,000,  which  produced  an  annual 
gross  income  of  $81,000.  Upon  attaining  his  majority  the  petitioner 
received  from  the  estate  of  his  father  about  $101,000.  A  portion  of 
this  money  was  lost  in  speculation,  but  a  gift  of  $50,000  from  his 
mother  so  made  up  the  loss  that  his  estate  at  the  present  time  is  prac- 
tically intact.  He  resides  with  his  mother,  contributes  nothing  to  the 
household  expenses,  and  derives  from  his  own  property  an  income 
of  about  $3,750  per  year.  The  petitioner  in  1900  took  up  musical 
composition,  and  has  made  extensive  studies  in  New  York  and 
Germany.  His  average  income  from  this  source  has  not  exceeded 
$30  per  year,  although  his  expenses  for  advertising  his  songs  and  his 
one  cantata  amount  to  $175  per  year.  He  belongs  to  twelve  clubs,  as 
follows :  The  Union,  Brook,  Racquet,  Knickerbocker,  Grolier,  Players, 
Tuxedo,  Lenox,  Pittsfield  Country  Club,  Stockbridge,  the  Tennis 
Club,  and  the  Automobile  Club.  He  has  an  automobile  and  pays  his 
chauffeur  $100  per  month.  He  has  followed  no  occupation  other  than 
his  diversion  for  music.  In  brief,  this  healthy  and  athletic  young  man, 
from  an  environment  of  luxury,  wealth,  and  position,  declares  that 
since  neither  his  mother  nor  his  aunt,  Mrs.  Wysong,  will  give  him  an 
allowance,  this  court  should  decree  him  one  from  the  estate  of  his 
incompetent  aunt — a  woman  who  become  insane  eight  years  prior  to 
his  birth  and  whom  he  never  saw  but  once,  and  that  time  some  eight 
years  ago.  He  seeks  to  persuade  the  court  to  this  conclusion  by  the 
statement  that  if  this  allowance  is  not  granted  he  will  be  relegated  to 
this  position:  (1)  He  will  be  compelled  to  resign  from  all  his  clubs 
except  the  Union  and  Knickerbocker ;  (2)  he  will  be  restricted  in  the 
entertainment  of  his  friends;  (3)  his  forms  of  recreation  will  not  be 
as  expensive  as  they  are  at  the  present  time;  and  (4)  he  will  be  com- 
pelled to  abandon  his  automobile.  Another  reason  assigned  for  an 
allowance  is  that  with  it  there  will  be  a  reasonable  prospect  of  his 
marriage.    His  testimony  on  this  point  is  of  interest: 

"Q.  Mr.  Kernocban,  Is  It  your  wish  and  desire  to  marry?  A.  It  certainly  Is. 
Q.  And  Is  It  the  wish  of  your  mother  that  you  should  marry?  A.  Yes;  very 
much  so.  Q.  And  has  your  mother  said  to  you  that  In  view  of  her  financial 
situation  sbe  could  not  give  you  any  adequate  allowance  to  enable  you  to 
marry?  A.  Yes.  Q.  And  you  feel  that  you  are  not  able  to  marry  with  your 
present  income?  A.  I  do;  it  is  Impossible.  Q.  Does  the  fact  that  your 
Income  is  so  small  prevent  you  at  the  present  time  from  making  an  offer  of 
marriage?  A.  Yes,  It  does.  Q.  And  if  the  allowance  asked  for  should  be 
granted  to  you  would  you  make  an  offer  of  marriage  with  the  fair  hope  of 
receiving  an  acceptance?    A.  I  should  think  I  might    Q.  Well,  you  would 
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make  the  offer?  A.  I  probably  should.  Q.  And  If  yov  do  not  recetve  the 
allowance  will  yonr  mode  of  life  continue  as  it  has  been  in  paatl  A.  No, 
I  will  bare  to  change  it  very  radically." 

[1,  2]  The  power  of  the  court  to  make  direction,  under  proper  cir- 
cumstances, in  respect  of  the  disposition  of  the  incompetent's  estate  is 
conceded.  Sections  2320-2322,  Code  Civ.  Pro.  The  court,  however, 
must  preserve  the  incompetent's  property  from  waste  or  destruction, 
and  the  jurisdiction  of  the  court  must  be  exercised  by  means  of  a 
committee  of  the  person  or  a  committee  of  the  property  of  the  incom- 
petent. In  the  last  analysis  an(}  in  its  essence  the  court's  power  is 
one  founded  io  its  sound  discretion,  and  its  exercise  is  guided  and 
controlled  by  the  welfare  of  the  incompetent.  It  is  scarcely  conceiv- 
able that  the  incompetent  herein  will  ever  be  restored  to  sound  mind. 
However,  if  she  ever  does  reason,  it  is  possible  that,  situated  as  she 
is,  surrounded  by  every  comfort,  her  physical  health  might  enable  her 
to  outlive  both  her  sisters  and  her  nephew,  the  petitioner.  Upon  her 
death  thereafter  without  a  will  and  a  resident  of  Virginia,  her  prop- 
erty would  pass  to  relatives  who  are  not  parties  to  this  proceeding; 
that  there  are  such  relatives  is  shown  by  the  testimony  of  Frederick 
C.  Kernochan,  one  of  the  committee.  The  incompetent  is  under  no 
duty  to  support  the  petitioner.  If  the  application  had  been  presented 
by  the  son  or  wife  of  an  incompetent  or  an  indigent  person,  who  stood 
in  such  relationship  to  the  incompetent  that  the  incompetent  would 
be  under  an  obligation  to  support  the  petitioner,  the  duty  and  the 
power  of  the  court,  limited  only  by  the  amount  involved,  would  be 
obvious.  Ex  parte  Whitbread,  2  Meriv.  99.  However,  this  condi- 
tion does  not  here  exist.  The  petitioner  is  the  nephew  of  the  in- 
competent. He  is  of  full  age,  of  ripe  experience,  sound  mind,  and 
under  no  disability.  His  mother  is  living,  and  he  has  another  aunt 
who  is  perfectly  competent  and  no  less  well  circumstanced.  There  is 
nothing  in  the  relationship  of  the  petitioner  to  the  incompetent  which 
would  cast  upon  her  the  duty  or  the  obligation  of  supporting  him. 
"There  is  no  duty  on  the  incompetent  to  maintain  the  petitioner  in  his 
"social  position"  or  to  enable  him  to  reach  a  "station  in  life."  In  this 
country,  with  its  free  institutions,  rank  and  position  are  not  recog- 
nized. Gould  V.  Gould,  61  Misc.  Rep.  120,  114  N.  Y.  Supp.  331; 
Matter  of  Brown,  80  Misc.  Rep.  4,  141  N.  Y.  Supp.  193. 

It  is  to  the  credit  of  the  committee  that  they  have  opposed  this  ap- 
plication, and  there  is  no  lack  of  authority  to  sustain  their  position 
The  law  may  be  briefly  stated.  Before  an  allowance  may  be  granted 
from  an  incompetent's  estate  to  one  to  whom  the  incompetent  owes  no 
duty  of  support,  it  must  be  established  that  the  incompetent  if  sane 
would  make  the  allowance.  The  proof  required  is  that  the  incom- 
petent should  have  known  the  applicant  and  should  have  indicated 
while  sane  by  acts  or  words  that  he  or  she  had  such  an  intention  to 
support  the  applicant ;  or  that  such  facts  and  circumstances  be  made 
to  appear  as  would  show  beyond  a  reasonable  doubt  that  the  incom- 
petent, if  sane,  would  assume  such  a  burden.  The  courts  are  required 
to  scrutinize  the  evidence  submitted  upon  such  an  application  with 
caution,  recognizing  that  such  applications  should  be  narrowed  and 
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discouraged  rather  than  extended  or  encouraged.  There  must  exist 
a  real  need  or  a  necessity  upon  the  part  of  the  applicant  to  be  provid- 
ed for,  the  court  being  mindful  that  it  does  nothing  wantonly  or  un- 
necessarily ;  and,  finally,  it  is  not  the  duty  of  the  court  to  deal  benevo- 
lently or  charitably  with  the  property  of  the  incompetent.  In  re 
Evans,  Law  Reports,  Chan.  Div.,  vol.  21,  p.  297;  In  re  Darling,  Law 
Reports,  Chan.  Div.,  vol.  39,  p.  208 ;  Matter  of  Heeney,  2  Barb.  Ch. 
326;  Matter  of  Willoughby,  11  Paige,  257;  Shelf ord  on  Lunacy,  156, 
160. 

It  has  been  urged  that  the  allowance  should  be  granted  so  as  to 
stimulate  the  petitioner  to  achieve  greatness  and  success  as  a  musician, 
and  that  if  the  incompetent  were  sane  she  would  be  so  disposed  to 
aid  him  in  his  ambition.  The  referee  in  this  respect  has  been  led  to 
make  this  observation :  The  petitioner  "should  be  encouraged  to  work 
and  to  attain  to  a  proficiency  entitling  him  to  a  place  in  the  ranks  of 
musicians,  and  that  if  Marie  Marshall  could  know  of  the  work  he  had 
done  that  she  would  willingly  grant  him  such  help  as  would  enable 
him  to  live  properly  in  his  environment  and  move  up  in  his  profes- 
sion." If  the  petitioner  has  musical  talent — and  the  returns  do  not 
require  this  conclusion — ^his  mother  and  his  competent  aunt,  who 
have  his  welfare  at  heart  and  must  know  of  his  talent  and  desire,  are 
immediate  and  proper  persons  to  whom  he  can  appeal  for  largess  and 
sympathy.  I  do  not  deem  the  increase  of  musical  renown  as  being  the 
substantial  object  of  the  application.  At  most,  it  is  a  mere  pretext 
to  the  exclusion  of  the  real  reason,  which  is  that  this  young  man  may 
have  additional  means  to  maintain  or  to  accentuate  the  luxurious  liv- 
ing to  which  he  considers  that  he  is  entitled  and  which  has  ever  been 
his  environment.  The  referee  apparently  has  so  found.  Yet  his  con- 
clusion does  not  justify  the  finding.    He  says : 

"The  application  In  this  case  Is  urged  npon  several  grounds  which,  in  my 
opinion,  are  without  weight  and  weaken  rather  than  strengthen  the  claim. 
These  are  that  the  petitioner  has  been  brought  up  under  a  liberal  and  hand- 
some expenditure  of  money  in  the  method  of  life  of  bis  family;  that  be 
has  been  brought  up  to  belong  to  many  clubs  and  to  give  entertainments 
and  to  maintain  what  is  called  a  'station  in  life.'  These  are  all  sufficient 
to  deny  the  application  in  my  opinion,  and  whether  he  becomes  the  ultimate 
heir  of  a  large  fortune  or  not,  he  Is  in  no  need  of  the  money  of  this  incom- 
petent to  prepare  himself  for  a  life  of  intelligent  comprehension  of  the  dutle<i 
of  an  American  citizen  and  the  preparation  for  the  care  of  that  estate,  should 
it  come  to  him,  by  entertaining  or  joining  clubs  or  trying  to  reach  some  so- 
called  'station.' " 

I  am  in  accord  with  this  well-expressed  statement,  but  disagree  and 
fail  to  understand  the  conclusion  reached  from  it.  The  recommenda- 
tion of  the  referee  appears  to  be  "a  mere  impulse  of  benevolence."  It 
matters  not  that  the  incompetent  is  incurable,  65  years  of  age,  without 
issue,  never  having  been  married,  and  has  been  insane  since  1872 ;  that 
her  surplus  income  annually  amounts  to  $100,000;  that  her  presump- 
tive heirs  at  law  and  next  of  kin  are  her  two  sisters,  Martha  M.  Wy- 
song  and  the  petitioner's  mother,  Louise  M.  Pollock.  The  mere  facts 
that  an  incompetent  has  an  ample  fortune,  that  her  income  is  large, 
and  that  it  greatly  exceeds  her  personal  requirements  afford,  per  se, 
no  ground  for  giving  away  her  property.     The  facts  in  the  Fol- 
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som  Case  (no  opinion  filed)  and  Flagler  Case  (no  opinion  filed)  do 
not  apply  to  this  situation.  The  applicants  therein  were  shown  to 
be  in  need  or  necessity,  and  in  addition  in  the  Flagler  Case  the  incom- 
petent had  during  her  competency  evinced  kindly  feelings  and  con- 
tributed by  gift  and  income  to  the  support  of  the  applicant 

This  motion  is  in  all  respects  denied.  There  is  no  legal  ground  to 
warrant  the  expenditure  of  the  incompetent's  money  for  the  payment 
of  counsel  for  competent  persons  of  independent  means,  hence  the 
application  of  the  petitioner  for  an  allowance  for  his  attorneys  is 
not  approved.  As  counsel  for  the  committee  appeared  for  the  benefit 
and  protection  of  the  incompetent,  he  is  entitled  to  an  allowance  for 
services  rendered.    Settle  order  accordingly  and  upon  notice. 


In  re  CLARKE  et  aL 

(Supreme  Conrt,  Appellate  Division,  Second  Department    April  10,  1914.) 

Attobnet  and  Client  (§  44*) — Dibbabmknt. 

The  senior  partner  of  a  firm  of  attorneys  deposited  moneys  belonging  to 
a  special  client  into  bis  personal  acconnt  from  which  the  Junior  partners 
drew  their  compensation.  Held,  that  Junior  partners,  who  only  had  a 
power  of  attorney  to  draw  checks,  were  not  subject  to  discipline  under 
Judiciary  Law  (Consol.  Laws,  c.  30)  |  88,  because  they  received  their 
monthly  allowances  out  of  the  account  without  ascertaining  whether  the 
acceptance  of  such  allowances  would  deprive  the  client  of  the  senior  part- 
ner of  her  money. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {{  65, 
56,  62 ;   Dec.  Dig.  |  44.*] 

Motion  to  discipline  Theodore  G.  Clarke  and  Edward  L.  Frost,  at- 
torneys.   Proceedings  dismissed. 
Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 

and  PUTNAM,  JJ. 

Mortimer  W.  Byers,  of  New  York  City,  for  the  motion. 
John  H.  Corwin,  of  New  York  City,  opp>osed. 

PER  CURIAM.  We  think  that  no  case  is  presented  for  action  to- 
wards the  discipline  of  Messrs,  Clarke  and  Frost.  Their  relations  to 
Mrs.  Hitchings  have  been  considered  in  a  summary  fashion  both  in 
the  civil  and  the  criminal  court  In  our  opinion  In  the  Matter  of  the 
Application  of  Maria  D.  Hitchings  to  compel  William  F.  WyckofI  et 
al.,  copartners,  etc.,  to  pay  over  certain  moneys,  decided  June  6,  1913 
(157  App.  Div.  392,  142  N.  Y.  Supp.  339),  we  determined  that  the 
moneys  in  question  were  given  to  Mr.  Wyckoff  for  investment  in  bond 
and  mortgage  at  his  discretion  and  judgment,  that  the  investment  made 
accordingly  was  paid  off  and  the  money  again  and  likewise  invested, 
again  paid  off,  and  that  such  moneys  were  received  by  the  law  firm  of 
Wyckoff,  Clarke  &  Frost,  and  by  it  turned  over  to  Mr.  Wyckofif  in 
his  individual  capacity.  The  present  proceeding  reveals  nothing  new 
except  certain  features  as  to  the  bank  account  into  which  the  moneys 

'For  otiier  cum  im  same  topic  ft  {  nuubeb  In  D«c.  A  Asl  Dies.  UOT  to  date,  ft  lUp'r  tndezas 


Digitized  by 


Google 


Sup.  Ct)  IN  BB  OLABEE  1031 

were  paid  and  were  kept.  It  appeared  heretofore  that  the  said  ac- 
count stood  in  the  name  of  Mr.  WyckofF  perscHially.  It  now  appears 
that  from  it  was  paid  monthly  to  the  partners  the  specified  sums  which 
they  were  entitled  to  draw  under  their  partnership  articles.  The  prop- 
o:sition  now  is  that  as  Mrs.  Hitchings'  money  was  paid  into  that  ac- 
count, therefore  it  must  have  gone  into  the  pockets  of  Messrs.  Clarke 
and  Frost,  who  are  consequently  liable  to  discipline  under  section  88 
of  the  Judiciary  Law. 

This  account  was  not  only  in  the  personal  name  of  Mr.  Wyckoff, 
but  it  seems  that  it  was  generally  controlled  by  him  or  by  the  book- 
keeper of  the  firm.  Mrs.  Hitchings  had  been  for  years  the  particular 
client  of  Mr.  Wyckoff;  she  had  no  dealings  with  the  other  members 
of  the  firm,  and  was  practically  a  stranger  to  them.  It  does  not  ap- 
pear that  they,  or  either  of  them,  had  any  knowledge,  even,  of  her 
transactions  or  of  her  dealings  with  the  senior  partner.  She  was  but 
one  of  the  large  clientage  of  the  office. 

The  "new"  matter,  so  far  as  this  court  is  concerned,  is  largely  pre- 
sented by  the  testimony  of  Mr.  Frost  before  the  magistrate.'  We  shah 
consider  the  excerpts  made  in  the  moving  papers.  Mr.  Frost  testified 
that  the  running  expenses  were  paid  out  of  that  account,  and  all  the 
fees  went  in  it  so  far  as  the  "BrookljTi  business"  of  the  firm  was  con- 
cerned ;  that  this  custom  included  fees  and  commissions  when  interest 
•vas  remitted ;  that  he  had  a  power  of  attorney,  as  had  also  the  book- 
keeper;  that  there  were  times  when  Mr.  Wyckoff  would  be  absent  from 
the  office  for  days  and  weeks  at  a  time;  that  he  (the  witness)  would 
be  there ;  that  all  the  moneys  that  came  into  the  firm,  with  the  excep- 
tion of  Mr.  Frost's  personal  clients,  went  into  that  account;  that  he 
drew  therefrom  $300  a  month ;  that  he  never  made  inquiry  when  he 
drew  that  amount  whether  the  money  in  that  account  belonged  to  a 
client  of  Mr.  Wyckoff  or  to  the  firm ;  that  he  knew  that  in  the  account 
were  moneys  of  a  client  of  Mr.  Wyckoff,  that  is,  he  knew  tka  money 
went  in  there ;  that  every  six  months  there  would  be  a  division  of  the 
so-called  profits;  that  on  the  division  made  in  July,  1912,  he  received 
a  check  out  of  this  account.  On  the  other  hand,  even  in  the  excerpts 
made  it  appears  that  all  Mr.  Frost  knew  was  what  sums  had  gone  into 
this  account  on  account  of  his  own  clients ;  that  he  never  looked  into 
the  account;  that  he  never  filled  out  the  body  of  any  check  against 
the  account ;  that  while  he  knew  the  moneys  of  Mr,  Wyckoff's  clients 
went  in,  he  did  not  know  whether  there  was  any  of  such  moneys  in  the 
account,  how  much  was  there,  or  how  long  it  remained ;  that  the  mon- 
eys were  divided,  as  he  was  told,  according  to  the  firm  books  and  their 
showing  of  fees  and  disbursements ;  that  the  last  division  was  on  Jan- 
uary 1,  1913,  when  the  firm  was  dissolved;  that  the  money  then  paid 
came  from  the  Jamaica  office  of  the  firm,  from  an  account  in  the  name 
of  the  firm,  but  that  the  division  of  July,  1912,  came  from  the  said 
personal  account  of  Mr.  Wyckoff,  into  which  the  moneys  of  Mrs. 
Hitchings  had  been  paid ;  that  he  did  not  then  investigate  the  account, 
and  that  he  never  knew  that  Mrs.  Hitchings'  money  (some  $1,500)  was 
put  in  the  account ;  and  that  he  never  knew  that  "he  took  her  money." 

The  firm  had  been,  and  at  that  time  was,  engaged  in  a  large  business. 
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which  comprised  dealings  for  investments  in  real  estate,  and  stood 
high  in  the  ccxnmunity.  The  business  was  of  long  standing,  appar- 
ently prosperous  even  to  the  junior  partners.  The  dividends  paid  to 
them  were  modest,  and,  for  aught  that  appears,  warranted  in  their 
eyes  by  the  professional  activity  of  the  firm.  The  downfall  of  the  firm 
was  not  due  to  any  fault  of  Mr.  Clarke  or  Mr.  Frost.  Mrs.  Hitchings, 
as  we  have  said,  was  one  of  many  clients,  and  dealt  entirely  with  the 
senior  partner,  in  whom  she  apparently  placed  peculiar  trust. 

With  the  question  of  civil  liability  we  have  no  present  concern,  and 
therefore  we  refrain  from  any  expression  of  opinion  upon  that  subject 
No  one  pretends  that  these  gentlemen  were  guilty  of  any  direct  wrong- 
doing as  to  Mrs.  Hitchings  in  any  way,  and  the  whole  front  of  their  of- 
fending as  now  presented  seems  to  bie  that  they  did  not  personally  ex- 
amine this  account  of  the  senior  partner,  whenever  they  received  their 
monthly  dividends,  to  ascertain  whether  at  that  time  there  was  in  that 
account  any  moneys  of  any  client  of  Mr.  Wyckoff,  so  that  they  might 
compute  whether  the  amount  then  paid  out  to  them  could  be  met  from 
that  account  exclusive  of  any  such  moneys  received  by  Mr.  Wyckoff 
and  kept  by  him  in  that  account.  Under  all  the  circimistances  of  this 
case,  there  is  not  sufficient  proof  to  indicate  that  either  was  derelict  in 
professional  duty  or  guilty  of  any  wrong  that  would  justify  discipline 
or  punishment.  Weeks  on  Attorneys,  §  314,  note  citing  Porter  v. 
Vance,  82  Tenn.  (14  Lea)  629.  But  these  proceedings  afford  oppor- 
tunity for  the  expression  of  an  opinion  that  it  is,  to  say  the  least,  an 
unwise  and  a  precarious  policy  for  a  lawyer  to  keep  the  money  of  his 
client  in  a  personal  bank  account ;  that  the  safe  practice  is  to  keep  such 
moneys  in  a  separate  account  which  upon  its  face  shows  that  it  is  de- 
voted exclusively  to  moneys  received  in  a  fiduciary  or  a  quasi  fiduciary 
capacity.  In  this  very  case  it  appears  that  Mr.  Frost  pursued  this  pol- 
icy, in  that  he  kept  in  one  trust  company  such  an  account,  wherein  he 
deposited  the  moneys  of  such  clients  as  particularly  relied  upon  him, 
and  in  a  different  bank  he  kept  his  personal  account. 

And  we  think  it  but  justice  to  Mr.  Frost  to  state  that,  so  far  as  all 
records  that  have  passed  under  our  scrutiny  show,  he  has  demeaned 
himself  as  an  honest  and  an  upright  lawyer,  seeking  to  rise  above  mis- 
fortunes which  have  visited  him  without  his  fault,  and  evincing  no  dis- 
position to  shrink  from  or  to  evade  any  liability  which  the  law  of  part- 
nership might  ultimately  cast  upon  him.  And  we  have  no  reason  to 
doubt  that  the  same  could  be  said  of  Mr.  Clarke,  and  should  be  said,  as 
far  as  the  record  shows,  which,  however,  is  not  as  full  as  to  him,  inas- 
much as  he  has  not  been  pressed  as  hard  as  has  his  partner. 

The  proceedings  are  dismissed. 
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BARNES  et  aL  v.  MIDLAND  B.  TERMINAL  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  10, 1914.) 

1.  Davaoes  (g  40*) — ^Intebference  with  Business — Evidence. 

Where  a  business  Is  wrongfully  Interrupted  and  a  loss  is  sustained,  evi- 
dence of  the  falling  off  in  business  with  loss  of  Income  shows  the  injury 
to  the  usable  value  of  the  property  damaged,  and  is  proper  in  estimat- 
ing the  damages  recoverable. 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  S{  72-88;  Dec. 
Dig.  S  40.»] 

2.  Costs  (§  9*) — Power  of  Refebee. 

Where  a  referee,  under  a  reference  of  all  the  issues,  filed  a  report  with- 
out awarding  costs,  an  interlocutory  Judgment  thereon  terminated  the 
referee's  power  to  grant  or  withhold  discretionary  costs  under  Code  Civ. 
Proc.  H  1018,  1022,  and  his  subsequent  appointment  as  referee  to  ascer- 
tain damages  only  did  not  empower  him  to  award  such  costs,  but  his  au- 
thority to  award  costs  was  limited  to  those  arising  In  the  ascertainment  of 
the  damages. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  U  7-lS;  Dec.  Dig. 
i  9.*] 

3.  Costs  (|  57*) — Poweb  of  Court. 

The  court  in  confirming  the  report  of  a  referee,  appointed,  after  inter- 
locutory Judgment,  to  ascertain  damages  only,  may,  in  confirming  his  re- 
port on  damages,  review  his  recommendation  as  to  costs  Incurred  In  as- 
certaining the  damages,  and  only  the  court  which  imposes  costs  on  the 
losing  party  may  grant  an  extra  allowance,  authorized  by  Code  Civ.  Proc. 
II  3252,  3253. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  {|  229-249,  257-260; 
Dec.  Dig.  I  57.*] 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  Sarah  H.  Barnes  and  others  against  the  Midland  Rail- 
road Terminal  Company.  From  a  final  judgment  for  plaintiff  entered 
on  the  report  of  a  referee,  and  from  the  costs  allowed,  defendant  ap- 
peals.   Modified  and  affirmed. 

See,  also,  158  App.  Div.  944, 143  N.  Y.  Supp.  1106. 

Argued  before  TENKS,  P.  J.,  and  CARR,  RICH,  STAPLETON, 
and  PUTNAM,  JJ. 

Alfred  G.  Reeves,  of  New  York  City  (Alexander  S.  Rowland  and 
William  P.  Dalton,  both  of  New  York  City,  on  the  brief),  for  appel- 
lant. 

John  Brooks  Leavitt,  of  New  York  City  (Stuart  G.  Gtbboney,  of 
New  York  City,  on  the  brief),  for  respondents. 

PER  CURIAM.  Plaintiffs'  right  to  injunction  and  damages  has 
been  finaUy  determined  (193  N.  Y.  378,  85  N.  E.  1093,  127  Am.  St. 
Rep.  962). 

The  issues  went  to  a  referee  to  hear  and  determine,  who  reported  in 
plaintiffs'  favor.  The  referee  recommended  a  perpetual  injunction, 
with  recovery  of  damages  to  be  ascertained  by  a  subsequent  reference. 
No  disposition  was  then  made,  or  expressly  reserved,  as  to  costs.  By 
the  interlocutory  decree  the  ascertainment  of  damages  was  referred  to 
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the  same  referee.  No  question  of  costs  was  referred,  or  mentioned  in 
this  order  of  reference.  On  the  basis  of  the  receipts  and  earnings  be- 
fore the  plaintiffs'  business  had  been  interfered  with,  the  referee  re- 
ported plaintiffs'  damages  at  $30,753.43  and  directed  judgment  for 
that  amount.  He  also  recited  that  he  had  not  before  passed  upon  the 
matter  of  costs,  and  by  this  last  report  awarded  plaintiffs  the  costs 
and  disbursements  of  the  action. 

[1]  On  this  appeal,  defendant  urges  that  the  damages  found  were 
excessive,  and  that  the  referee  proceeded  on  an  erroneous  theory  in 
estimating  the  same.  A  careful  examination  of  the  testimony  as  to 
the  damages  supports  the  conclusion  of  the  learned  referee.  Where  a 
business  is  interrupted  and  loss  sustained,  evidence  as  to  the  falling  off 
in  business,  with  loss  of  income,  all  goes  to  show  the  injury  to  the 
usable  value  of  the  property  damaged.  St.  John  v.  Mayor,  13  N.  Y. 
Super.  Ct.  315 ;  Bates  v.  Holbrook,  89  App.  Div.  548,  85  N.  Y.  Supp. 
673;  Laufer  v.  Boynton  Furnace  Co.,  84  Hun,  311,  32  N.  Y.  Supp. 
362;  Sedgwick  on  Damages,  §§  182-184. 

[2]  The  matter  of  costs  is  more  difficult.  The  learned  referee  felt 
this,  saying  in  his  last  report  that  he  doubted  his  power  at  that  stage 
to  pass  on  the  question  of  costs,  but  concluded  to  give  plaintiffs  the 
benefit  of  the  doubt  as  to  his  jurisdiction.  This  court  carefully  re- 
served the  question  of  costs  "upon  any  further  judgment  that  may  be 
entered."  144  App.  Div.  796,  129  N.  Y.  Supp.  680.  The  original  refer- 
ence was  of  the  whole  issues.  The  referee's  report,  when  made,  stood 
as  the  judgment  of  the  court.  Code  Civ.  Proc.  §§  1018,  1022.  Hence 
it  was  the  only  tribunal  empowered  to  grant  or  to  withhold  discretion- 
ary costs  (Code  Civ.  Proc.  §  1022),  as  they  are  part  of  the  merits  to 
be  passed  on  by  such  a  referee.  When  he  made  and  filed  his  first  re- 
port (which,  as  to  him,  was  a  final  report),  and  interlocutory  judgment 
had  been  entered  thereon,  the  referee's  power  ended,  as  he  became 
functus  officio.  Stevens  v.  Weiss,  25  Misc.  Rep.  457,  55  N.  Y.  Supp. 
562.  His  subsequent  authority  under  the  second  order  of  reference 
was  to  ascertain  damages  only.  By  accident  the  same  referee  was 
again  designated,  but  for  a  specific  purpose  of  reporting  a  question  of 
damages,  and  that  only.  He,  therefore,  could  not  thereafter  award 
those  costs,  which  he  might  have  previously  given  under  the  original 
order  of  reference.  Osborn  v.  Cardeza,  208  N.  Y.  131,  134,  137,  101 
N,  E.  806. 

[3]  The  subsequent  costs  of  ascertaining  damages,  however,  are  not 
exclusively  within  the  province  of  the  referee.  In  confirming  his  re- 
port on  damages  and  passing  upon  exceptions  taken,  the  court  reviews 
the  proceedings  before  this  referee,  and  may  regard  the  referee's  rec- 
ommendations as  to  such  subsequent  costs.  In  dealing  with  the  report 
on  damages,  the  court,  and  not  the  referee,  imposes  on  the  losing  de- 
fendant the  costs  incident  to  the  ascertainment  of  these  damages.  Here 
the  damages  were  substantial,  and  the  expense  of  the  reference  rightly 
fell  on  the  defendant.  If  the  costs  of  the  trial  of  the  issues  be  not 
awarded,  the  court  is  unable  to  give  any  extra  allowance  under  Code 
of  Civil  Procedure,  §  3253.     Such  allowances  tmder  sections  3252, 
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3253,  are  "in  addition  to  the  costs  prescribed,"  or  as  "a  further  sum." 
Kahn  v.  Schmidt,  83  Hun,  541,  32  N.  Y.  Supp.  33. 

We  conclude,  therefore,  that  the  findings  of  the  learned  referee  as  to 
damages  should  be  sustained,  but  the  judgment  should  be  modified  by 
striking  out  therefrom  the  provision  awarding  an  extra  allowance  and 
the  costs  and  disbursements  of  the  action  from  the  beginning  thereof, 
and  instead  that  there  be  allowed  to  the  plaintiffs  their  costs  and  dis- 
bursements only  as  incurred  by  them  in  the  suit  since  the  entry  of  the 
interlocutory  judgment  of  March  7,  1911,  and  that,  as  so  modified,  the 
final  judgment  be  affirmed,  without  costs  of  this  appeal  to  either  party. 


PEOPLE]  ex  rel.  LYON  v.  NELSON  et  al.,  Board  of  Trustees  of  Tillage  of 

Peekskill,  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  10,  1914.) 

1.  Eminent  Domain  (§  131*) — Compensation — Amount  or  Awabd. 

An  award  of  damages  for  land  appropriated  to  widen  a  street  cannot 
be  for  less  than  the  value  of  the  property  actually  condemned. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent  Dig.  f  35.3; 
Dec.  Dig.  §  131.*] 

2.  Eminent  Domain  (§  205*)— Amoont  of  Compensation. 

Peekskill  Village  Charter  (Laws  1883,  c.  117,  tit  7,  |  6)  anthorlzes  com- 
missioners to  award  to  the  owners  of  land  taken  for  public  improvements 
Buch  damages  as  are  sustained  after  making  allowance  for  benefits,  and 
requires  them  at  the  same  time  to  apportion  the  damages  upon  ail  the 
Improvements  on  the  real  estate  benefited,  but  If  the  whole  of  the  dam- 
ages cannot  be  equitably  assessed,  they  shall  only  assess  such  part  as  is 
equitable,  and  the  balance  shall  be  ipold  by  a  general  tax  upon  the  village. 
In  proceedings  to  condemn  land  for  street  widening,  the  owners'  witnesses 
valued  one  parcel  at  from  $1,734  to  $2,082,  and  another  parcel  at  from 
$1,675  to  $2,010,  while  the  village's  witnesses  valued  the  parcels,  respec- 
tirely,  at  from  $550  to  $2,000  and  from  $670  to  $1,500.  There  was  evi- 
dence that  the  cost  of  removing  parts  of  the  buildings  necessitated  by 
the  improvements  was  $107  and  $396,  respectively.  The  commissioners 
awarded  the  owner  $1  for  each  parcel,  and  the  report  stated  that  that 
amount  represented  his  damages  after  making  due  allowance  for  benefits, 
and  that  the  whole  of  the  damages  awarded  should  be  assessed  against 
the  village  at  large,  together  with  the  expenses  of  the  proceeding.  BeM, 
that  the  commissioners  exercised  their  powers  in  an  unlawful  manner  ao 
as  to  result  in  taking  the  property  without  just  compensation. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain.  (3ent  Dig.  i  544; 
Dec  Dig.  I  205.*] 

Certiorari  by  the  People,  on  relation  of  E.  De  Motte  Lyon,  against 
Thomas  Nelson  and  others,  to  review  a  determination  of  the  board  of 
Trustees  of  the  Village  of  Peekskill.  Determination  annulled,  and 
matter  remitted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

James  W.-  Husted,  of  Peekskill,  for  relator. 
Leverett  F.  Crumb,  of  Peekskill,  for  respondents. 
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STAPLETON,  J.  We  are  hearing  a  cause  instituted  by  a  writ  of 
certiorari  to  review  the  determination  of  the  trustees  of  the  village  of 
Peekskill,  a  municipal  corporation,  which  confirmed  the  award  of  com- 
missioners appointed  by  the  county  court  of  the  county  of  Westchester 
to  ascertain  and  assess  the  damages  claimed  by  owners  of  lands  appro- 
priated for  the  purpose  of  widening  South  street  in  that  village,  and  to- 
assess  and  apportion  the  damages  on  real  estate  to  be  benefited  by  the 
improvement.  No  question  is  raised  as  to  the  propriety  of  this  pro- 
ceeding, and  no  fauh  is  found  with  the  regularity  of  the  proceedings 
to  widen  South  street,  down  to  the  point  where  the  commissioners  made 
their  determination.  Among  the  lands  to  be  acquired  for  the  public 
improvement  were  two  parcels  belonging  to  the  relator.  One  parcel 
contains  138.8  square  feet,  and  has  a  frontage  on  South  street  of  40 
feet  and  an  average  depth  of  3.47  feet.  The  other  parcel  contains  134 
square  feet,  has  a  frontage  on  South  street  of  33.88  feet,  and  an  aver- 
age depth  of  3.90  feet.  South  street  is  the  main  thoroughfare  of  the 
village,  and  the  widening  proposed  was  of  one  block.  The  buildings 
on  the  block  are  devoted  to  business  purposes.  With  the  exception  of 
the  relator  and  the  Peekskill  Savings  Bank,  a  corporation,  all  the  own- 
ers of  property  on  the  block  ceded  to  the  village  corporation  the  land 
for  street  purposes.  The  property  of  the  Peekskill  Savings  Bank  was 
acquired  for  $1,200;  the  area  acquired  was  127.5  square  feet.  In  the 
condemnation  proceeding  the  relator  called  witnesses  to  prove  the  value 
of  the  parcels  sought  to  be  taken.  On  one  parcel  they  placed  valua- 
tions ranging  from  $1,734  to  $2,082,  and  on  the  other  parcel  from  $1,- 
675  to  $2,010.  Witnesses  for  the  corporation  placed  valuations  rang- 
ing from  $550  to  $2,000  on  one  parcel,  and  from  $670  to  $1,500  on  the 
other.  As  to  one  parcel,  testimony  was  received  by  the  commissioners 
that  the  actual  cost  of  removing  a  bay  window  and  of  restoring  the 
front  of  the  building  after  the  removal  would  be  at  least  $167 ;  and  as 
to  the  other  parcel  testimony  was  received  that  the  actual  cost  of  re- 
moving the  front  of  the  building  and  of  restoring  it  would  be  not  less 
than  $396.50.  For  each  parcel  of  property  the  commissioners  awarded 
the  relator  $1,  and,  over  the  objection  and  against  the  protest  of  the 
relator,  the  trustees  confirmed  that  award.  The  report  contains  the 
declaration  that  that  amount  represented  the  damages  that  the  relator 
would  sustain  "after  making  due  allowance  for  any  benefit  which  the 
said  E.  De  Motte  Lyon  might  derive  therefrom."  In  discharging  the 
duty  of  making  an  assessment  for  the  improvement,  they  made  this  re- 
port: 

"We  do  farther  report  that  In  our  Judgment  the  whole  of  the  damages 
awarded  herein  should  be  assessed,  and  become  a  charge  upon  the  village  of 
Peekskill  at  large,  together  with  the  costs  and  expenses  of  this  proceeding." 

The  defendants  defend  the  report  upon  the  ground  that  the  charter 
of  the  village  of  Peekskill  (chapter  117,  Laws  of  1883,  tit  7,  §  6)  au- 
thorized the  commissioners  to — 

"determine  and  award  to  the  owner  or  owners  so  claiming  damages  as 
aforesaid  such  damages  as  in  their  Judgment  such  owner  or  owners  will  su!«- 
taln  by  such  improvement,  after  making  due  allowance  for  aiiy  bteeflt  which 
such  owner  or  owners  may  derive  therefrom;  they  shall  at  the  same  time 


Digitized  by 


Google 


Sup.  Ct.)      HTDB   PABK  TBBBACE  CO.  T.  JTACKSON   BBOS.  B.  CO.       1037 

assess  and  apportion  the  said  damages,  If  any,  of  sach  Improvement  on  the 
real  estate  benefited  thereby,  as  nearly  as  may  be  in  proportion  to  the  benefit 
resulting  therefrom;  but.  If  the  whole  of  such  damages  cannot  Justly  and 
equitably  be  assessed  on  the  real  estate  as  above  provided,  then  the  said 
commissioners  shall  only  assess  such  portion  thereon  as,  in  their  opinion, 
will  be  equitable  and  just;  and  the  balance  thereof  they  shall  assess  to  be 
paid  by  a  general  tax  upon  the  village,  and  such  balance  shall  thereupon 
become  a  charge  npon  said  village,  and  shall  be  added  to  and  raised  with 
the  next  general  assessment  or  tax  levy  for  village  purposes,  and  the  same 
shall  be  payable  to  the  persons  entitled  thereto,  as  soon  as  the  same  shall 
be  collected  as  above  provided.  The  said  commissioners  shall  briefly  describe 
the  real  estate  upon  which  any  assessment  Is  made  by  them,  and  shall 
designate  the  owners  of  the  several  parcels  thereof;  and  what  parcels,  if 
any,  are  owned  by  nonresidents,  according  to  the, best  Information  they  can 
obtain,  which  assessments  shall  be  collected  by  the  trustees  from  such  owners 
under  a  warrant  for  that  purpose  to  the  receiver  of  taxes  in  said  village  in 
the  same  manner  as  taxes  in  said  village  are  collected." 

[  1  ]  It  is  now  settled  that  in  no  case  shall  an  award  be  made  for  less 
than  the  value  of  the  property  actually  taken  by  condemnation.  Matter 
of  City  of  New  York,  190  N.  Y.  350,  360,  83  N.  E.  299,  16  L.  R.  A. 
{N.  S.)  335.  And  in  construing  the  provisions  of  a  statute  similar  in 
import  to  the  statute  involved  here,  we  have  had  occasion  to  say : 

"Unless  the  provisions  of  the  Village  Law  (Consol.  Laws,  C  64  [Laws  of 
1909,  c.  64],  f  162),  relating  to  compensation,  are  limited  to  consequential 
-damages  resulting  to  a  portion  of  a  tract  not  taken,  and  are  not  applied 
to  actual  damages  for  land  actually  taken,  such  act  would  be  unconstitu- 
tional." In  the  Matter  of  the  Widening  of  a  Portion  of  Pondfleld  Boad,  In 
the  Village  of  BronxvUle,  156  App.  Div.  890,  141  N.  T.  Supp.  1143. 

I 

That  the  powers  of  eminent  domain  and  taxation  were  blended  by 
law  in  the  same  commissioners  does  not  affect  this  rule. 

.  "The  exercise  of  the  right  of  eminent  domain  oi)erates  upon  an  individual, 
and  without  reference  to  the  amount  or  value  exacted  from  any  other  in- 
dividual, or  class  of  individuals.  *  *  *  Taxation  operates  upon  a  com- 
munity, or  upon  a  class  of  persons  in  a  community,  and  by  some  rule  of  ap- 
portionment." People  V.  Mayor,  etc.,  of  Brooklyn,  4  N.  Y.  419,  424  (55  Am. 
Dec.  266). 

[2]  The  commissioners  whose  determination  was  confirmed  under- 
took to  exercise  their  dual  powers  in  an  unlawful  manner,  with  the  re- 
sult of  taking  the  private  property  of  the  relator  for  public  use  without 
just  compensation. 

The  determination  of  the  defendants,  confirming  the  report  of  the 
commissioners,  should  be  annulled,  with  $50  costs  and  disbursements, 
and  the  matter  remitted  to  the  trustees  for  action  in  accordance  with 
chapter  117  of  the  Laws  of  1883.    All  concur. 


HYDE  PARK  TEBRACB  CO.  v.  JACKSON  BROS.  REALTY  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  10,  1914.) 

1.  COBPOBATIONB  (|  30*) — RlQHTS  OF  Stockuoldebs. 

A  number  of  persons  signed  an  agreement  "with  each  and  all  the  others 
to  purchase  such  fractional  interests"  in  certain  land  as  were  indicated 
opposite  their  names  and  the  total  subscriptions  were  $125,000,  of  which 
only  $48,000  was  paid  in,  which  amount  was  delivered  to  a  realty  com- 

*For  otber  cases  see  same  topic  A  i  mumbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Kep'r  Indexes 
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pany.  Thereafter  a  corporation  was  formed  by  some  of  the  subscribers 
and  the  land  was  conveyed  to  the  corporation  subject  to  five  mortgages, 
one  of  which  was  for  $141,515,  and  was  held  by  the  realty  company,  such 
mortgage  in  fact  representing  a  secret  profit  to  the  realty  company,  which 
bad  fraudulently  represented  to  tlie  subscribers  ttiat  the  land  would  be 
purchased  without  any  advantage  to  it  or  any  particular  subscriber.  Sub- 
scribers of  $67,000  were  privy  to  such  fraud,  while  subscribers  of  $48,000 
were  innocent  thereof  and  damaged  therefrom.  Action  was  brought  by 
the  corporation  to  cancel  such  mortgage  on  the  ground  of  the  realty  com- 
pany's fraud.  Beid,  that  It  would  be  Ineciuitable  to  permit  the  corpora- 
tion to  sue  to  cancel  the  mortgage  generally  for  the  fraud  and  have  the 
entire  $141,516  adjudged  to  it  for  the  benefit  of  the  subscribers  who  had 
participated  in  the  fraud  as  well  as  those  who  had  not;  but  in  order  to 
do  Justice  the  mortgage  could  be  canceled  and  the  amoxint  of  damages  to 
each  subscriber  defrauded  adjudged  to  the  corporation  to  be  held  by  it  In 
trust  for  their  benefit 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  $i  97-100; 
Dec.  Dig.  i  30.*] 

2.  Mortgages  (|  260*) — Assionheni — Equities  Between  Original  Pabties— 
Estoppel. 

Where  the  assignee  of  a  mortgage  made  advances  and  took  the  assign- 
ment, relying  on  the  promise  of  the  mortgagee  that  an  estoppel  certificate 
from  the  corporate  owner  of  the  property  would  be  furnished,  as  was 
afterwards  done,  and  not  on  the  certificate  Itself,  the  assignee  cannot  set 
up  the  certificate  as  an  estoppel  against  the  suit  of  the  corporation  to  can- 
cel the  mortgage  as  a  fraud  on  the  stocknolders ;  the  certificate  itself  hav- 
ing been  procured  by  fraud  of  the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  |  692 ;  Dec.  Dig. 
i  260.*] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  the  Hyde  Park  Terrace  Company  against  the  Jackson 
Bros.  Realty  Company  and  others.  From  an  interlocutory  judgment 
at  Special  Term  canceling  a  mortgage,  defendants  appeal.  Modified 
and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
PUTNAM,  JJ. 

John  H.  Corwin,  of  New  York  City  (David  B.  Ogden,  of  New  York 
City,  on  the  brief),  for  appellants. 

Abram  I.  Elkus,  of  New  York  City  (Frederic  E.  Mygatt,  of  New 
York  City,  on  the  brief),  for  respondent 

PER  CURIAM.  [1]  In  the  year  1907,  persons  subscribed  an  agree- 
ment "with  each  and  all  the  others  to  purchase  such  fractional  inter- 
ests" in  land  on  Long  Island,  N.  Y.,  "as  are  indicated  opposite  our 
names  respectively  and  do  agree  to  pay  therefor  at  the  rate  of  $2,900 
per  acre  $404,900  upon  the  following  terms" :  Cash  August  1,  1907, 
$62,500;  upon  taking  title  $62,500,  balance  on  mortgages.  The  total 
subscriptions  by  17  persons  were  $125,000,  of  which  only  $48,000  was 
paid  in  by  12  persons  and  delivered  to  Jackson  Bros.  Realty  Company. 
In  October,  1907,  a  corporation  was  formed  under  the  laws  of  this 
state  by  two  of  the  persons  who  did  pay  in  subscriptions  to  the  amount 
of  $10,000,  and  four  subscribers  to  the  amount  of  $67,000,  who  did 
not  pay,  for  the  general  purpose  of  dealing  in  land  and  chattels,  under 

•For  other  cases  see  same  topic  A  {  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  name  of  the  Hyde  Park  Terrace  Company,  with  authorized  capital 
of  $150,000,  of  which  $125,000  was  issued  to  the  incorporators  and 
distributed  to  the  subscribers.  The  deed  of  the  land  was  made  to  the 
corporation  under  date  of  October  5,  1907,  subject  to  five  mortgages, 
of  wliich  one  was  for  $141,515.90,  stated  to  be  held  by  "Jackson  Broth- 
ers Realty  Company,"  which  in  February,  1910,  was  assigned  to  Lib- 
bey  &  Dingley  of  Maine,  who  took  it  for  value  and  without  knowledge 
that  it  was  subject  to  any  defenses,  and  who  thereafter  were  paid, 
without  protest,  the  interest  thereon,  until  this  action  was  brought  to 
cancel  it  upon  the  ground  that  it  represented  a  secret  profit  to  the  Jack- 
son Company,  and  that  it  was  fraudulent  as  to  the  subscribers  who 
made  cash  payments  or  as  to  some  of  them  to  whom,  as  now  asserted, 
there  had  been  representation  by  Jackson,  president  of  the  Jackson 
Company,  or  persons  in  privity  with  him,  that  the  land  would  be  bought 
of  farmers  without  any  advantage  in  which  all  subscribers  did  not 
share.    The  trial  court  found : 

"That  not  all  the  sabscrlbers  to  the  capital  stock  of  the  Hyde  Park  Ter- 
race Company  were  deceived  and  defrauded  In  the  manner  alleged  In  the 
complaint" 

The  representations  were  somewhat  diverse  and  did  not  affect  sim- 
ilarly all  the  paying  subscribers.  Indeed,  it  is  urged  that  some  of  them 
received  or  relied  upon  fraudulent  representations,  or  would  be  enti- 
tled to  relief  by  reason  of  fraudulent  concealment  of  facts  which  they 
were  entitled  to  know.  That  is  a  matter  for  further  inquiry  at  the  trial 
court.  For  present  purposes  it  must  be  assumed  that  some  purchasers 
were  wronged.  The  question  then  is :  What  remedy  shall  be  aflforded  ? 
Subscribers  in  the  sum  of  $67,000  were  privy  to  the  fraud,  and  sub- 
scribers m  the  sum  of  not  more  than  $48,000  were  damaged  thereby. 
It  has  been  adjudged  that  the  assignees  of  the  mortgage  surrender 
$141,515.90  to  the  corporation  for  the  benefit  of  the  holders  of  the 
$67,000  interest,  as  well  as  the  $48,000  interest.  Hence  the  principal 
of  the  mortgage  to  the  extent  of  $82,448.30  would  inure  to  the  benefit 
of  the  tort-feasors,  while  $59,067.50  thereof  would  inure  to  paying 
subscribers — &  result  that  is  abhorrent  to  every  conception  of  equity. 
When  it  is  considered  that  the  subscription  paper  provides  for  inter- 
ests that  should  make  the  subscribers  tenants  in  common  without  sug- 
gestion of  a  corporation,  that  it  contemplated  a  purchase  at  a  sum  that 
included  the  amount  of  the  mortgage,  that  the  conveyance  was  made 
to  the  corporation  subject  to  the  mortgage,  that  the  assignees  of  the 
mortgage  purchased  it,  relying  upon  Jackson's  statement  that  an  estop- 
pel certificate  was  forthcoming,  and  that  one  was  prepared  under  the 
seal  of  the  corporation  and  delivered,  whatever  effect  it  may  have,  it 
is  most  inequitable  to  enable  the  corporation  to  avail  itself  of  a  cause 
of  action  which  some  of  the  subscribers  may  have  for  fraud  and  de- 
ceit, and  by  virtue  of  it  collect  $82,448.30  for  those  who  committed  the 
fraud  or  were  privy  to  it — the  very  persons  against  whom  the  cause  of 
action  exists.  There  is  something  abnormal  in  a  judgment  that  allows 
the  persons  who  did  the  fraudulent  thing  to  share  in  the  recovery  for 
their  guilt.  The  plaintiff,  in  any  case,  could  take  only  such  cause  of 
action  as  the  subscribers  had  and  so  far  as  they  had  it.    Indeed,  each 
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subscriber,  having  a  cause  of  action  for  the  deceit,  may  recover  his 
damages,  in  his  own  behalf,  and,  if  the  wrongdoers  were  financially 
responsible,  exact  justice  would  be  done  to  leave  the  remedy  to  the 
subscribers  as  each  may  show  himself  entitled,  and  it  would  be  cor- 
respondingly unjust  to  permit  the  persons  perpetrating  the  fradd  to 
recover,  or  share  in  the  compensation  for  their  own  wrong. 

The  case  is  peculiar  in  the  fact  that  the  wrongdoers  themselves 
would  not  suffer,  as  in  Midwood  Park  Co.  v.  Baker  (Sup.)  128  N.  Y. 
Supp.  954;  Id.,  144  App.  Div.  939,  129  N.  Y.  Supp.  1135;  Id.,  207 
N.  Y.  675,  100  N.  E.  1130.  But  they  would  recover  the  larger  part  of 
the  securities  which  they  sold  to  innocent  purchasers.  However,  in 
this  action,  the  same  end  can  be  reached  by  ascertaining  the  persons 
who  signed  the  subscription  paper  and  paid  their  subscriptions,  relying 
upon  false  and  fraudulent  representations  alleged  in  the  complaint,  as 
made  by  the  Jackson  Realty  Company,  any  of  its  officers  or  any  per- 
son in  privity  with  them,  and  by  directing  that  such  innocent  subscrib- 
ers have  their  remedy  through  the  medium  of  the  plaintiff.  The  inter- 
locutory judgment  should  direct  the  taking  of  further  proofs  as  to  the 
status  and  equities  of  the  subscribers,  and  the  proportion  that  such 
aggregate  subscriptions  fraudulently  obtained  bears  to  the  whole  sum 
subscribed,  $125,000.  It  should  then  be  adjudged  that  such  damages 
should  be  paid  to  the  plaintiff  within  six  months  after  the  entry  of 
final  judgment  herein,  subject  to  such  extension  of  time  as  the  court 
should  make,  upon  due  notice,  and  that  such  bond  and  mortgage  should 
be  adjudged  to  be  canceled  of  record  and  surrendered  to  the  plaintiff, 
unless  such  payment  be  made,  to  be  evidenced  by  amendment  of  the 
judgment  at  the  foot  of  the  decree.  Upon  receiving  such  money, 
plaintiff  should  be  declared  to  hold  it  as  trustee  for  distribution  to  the 
persons  herein  found  to  have  been  defrauded,  or  their  representatives, 
or  the  assignees  of  their  claims  or  causes  of  action  therefor,  less  such 
'  allowance  as  the  court  may  grant  the  plaintiff  for  the  expenses  of  this 
action,  and  that,  pending  such  payment,  the  enforcement  of  such  bond 
and  mortgage  should  be  enjoined. 

[2}  The  estoppel  certificate  of  March  1,  1910,  was  obtained  by 
fraud ;  but,  although  appellants  Libbey  and  Dingley  did  not  know  of 
this  fraud,  they  made  their  advances  without  having  seen  the  certificate 
and  in  ignorance  of  its  terms.  Mr.  Jackson  informed  Mr.  Libbey  that 
he  had  such  a  certificate,  and  in  effect  promised  that  it  should  be  fur- 
nished with  the  mortgage.  But  the  advance  was  on  the  faith  of  Mr. 
Jackson's  promise,  not  in  reliance  on  the  certificate,  so  as  to  raise  a 
good  estoppel.  Payne  v.  Bumham,  62  N.  Y.  69;  Assets  Realization 
Co.  v.  Clark,  205  N.  Y.  105,  109,  98  N.  E.  457,  41  L.  R.  A.  (N.  S.)  462. 

We  therefore  modify  finding  of  fact  No.  21  to  read:  Defendants 
Libbey  and  Dingley  did  not  make  their  advances  and  take  the  assign- 
ment of  this  mortgage  relying  on  the  representations  of  the  estoppel 
certificate.  They  were  informed  of  such  a  certificate,  but  it  was  not 
shown  to,  or  delivered  to,  them  at  or  before  the  time  they  made  ad- 
vances to  purchase  this  mortgage. 

The  interlocutory  judgment  should  be  modified  in  accordance  with 
this  opinion,  and,  as  so  modified,  affirmed,  without  costs  in  this  court 
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MARTIN  r.  OAHP  et  aL 
(Supreme  Govrt,  Appellate  Division,  Second  Department    April  3,  1914) 

1.  Attobnet  awd  Omknt  (I  76*) — Relation — Dissolution. 

The  relation  of  attorney  and  client  may  be  dissolved  by  either  party 
for  cause,  and  the  client  may  dissolve  it  without  cause. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  ||  120- 
131;  Dec.  Dig.  |  76.*] 

2.  Attobnet  and  Ouent  (|  68*) — Relation — Gontinobnt  Feb. 

A  contract  for  attorney's  services  to  secure  awards  for  certain  land  and 
to  reduce  assessments  thereof  for  10  per  cent,  of  the  awards  and  one- 
qnarter  of  the  amount  of  the  reduction  In  the  assessments,  with  a  further 
provision  that  nothing  should  be'  paid  in  case  no  award  should  be  ob< 
talned  or  assessment  reduced,  created  the  same  relation  that  would  arise 
from  a  general  retainer. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  If  8S, 
87:  Dec.  Dig.  i  68.*] 

8.  Attobnet  and  Client  ({  134*) — Cortbact  roB  Sebvices — Dischaboe  ot 
Attobnet— QxTANTUit  Mebuit. 

Where  defoidant's  testator  employed  an  attorney  to  perform  certain 
legal  services  for  a  contingent  fee^  and  after  the  attorney  had  performed 
part  of  the  services  he  was  discharged,  his  right  of  action  was  on  the  con- 
tract and  not  on  a  quantum  meruit 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent  Dig.  If  801- 
304;  Dec.  IMg.  1 134.*] 

4.  Attobnet  and  Client  (|  184*) — Contbact  fob  Sbbvioes — Discrabge  ot 
Attobnet — R«co  vest — Axount. 

Where  testator  employed  an  attorney  to  secure  awards  for  certain  lands 
and  to  reduce  assessments  thereof  with  promised  compensation  of  10  per 
cent  of  the  awards  and  one^uarter  of  the  amount  of  the  reduction  in 
assessments,  and  it  was  further  provided  that  nothing  should  be  paid  in 
case  no  award  was  obtained  or  assessment  reduced,  the  attorney  having 
been  discharged  before  the  service  was  completed,  he  was  entitled  to  wait 
until  the  awards  had  been  made  and  the  assessments  reduced  by  his  suc- 
cessor and  then  recover  contract  compensation. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent  Dig.  |f  801- 
304;  Dec.  Dig.  |  134.*] 

B.  Limitation  of  Actions  (i  46*) — Accbual — Action  fob  Attobnet'b  Sebv- 
ices. 

Where  an  attorney  contracted  to  render  services  for  a  contingent  fee, 
and  before  the  services  were  finished  he  was  displaced  and  the  proceed- 
ing continued  by  his  successor,  limitations  did  not  begin  to  run  against 
the  attorney's  right  to  recover  compensation  until  the  recovery  had  been 
bad  by  the  client  so  that  the  amount  the  attorney  was  entitled  to  recover 
under  his  contract  could  be  ascertained. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  H 
240-263;   Dec.  Dig.  §  46.*] 

Stapleton  and  Putnam,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  James  G.  Martin  against  Hugh  N.  Camp,  Jr.,  as  exec- 
utor, etc.,  of  the  will  of  Frederic  E.  Camp,  deceased,  impleaded 
with  others.  From  part  of  a  judgment  in  favor  of  plaintiff,  the  de- 
fendant Camp  appeals.     Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

•For  other  casei  sea  eune  topic  A  9  huubbs  tn  Dec.  A  Am.  Dl(«-  U07  to  date,  A  Rep'r  ladexM 
146N.T.S.— 66 
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Geo.  Ed.  Joseph,  of  New  York  City  (John  F.  Valieant,  of  New 
York  City,  on  the  brief),  for  appellant. 
Barclay  E.  V.  McCarty,  of  New  York  City,  for  respondent. 

THOMAS,  J.  Frederic  E.  Camp,  who  was  the  executor  of  the 
estate  of  Hugh  N.  Camp,  made  a  written  contract  with  McCarty 
&  Baldwin,  lawyers,  whereby  they  were  employed  to  secure  awards 
for  certain  lands  and  to  reduce  assessments  thereon,  with  the  prom- 
ised compensation  of  10  per  centum  of  awards  and  one-quarter  of 
the  amount  of  reduction  in  assessments,  with  a  further  provision 
that  they  should  be  paid  nothing  "in  case  no  award  shall  be  ob- 
tained or  assessment  reduced."  The  lawyers  conveyed  their  inter- 
est in  the  contract  to  the  plaintiff,  and  the  defendant  is  the  executor 
of  the  will  of  Frederic  E.  Camp.  After  the  lawyers  had  made  ma- 
terial progress,  they  were  without  cause  dismissed,  and  others  re- 
tained, and  in  the  end  there  was  an  award  for  land  and  a  reduc- 
tion of  assessment.  The  plaintiff  has  recovered  the  full  compensa- 
tion reserved  by  the  contract  and  by  virtue  of  it. 

The  essential  question  is  whether  an  action  on  the  contract  may 
be  maintained.  The  appellant  insists  that,  although  the  contract 
was  lawful  and  bound  the  lawyers,  it  bound  the  client  only  to  such 
time  as  he  saw  fit  to  discharge  them,  to  whom  he  would,  in  that 
case,  owe  a  sum  equal  to  the  value  of  services  rendered.  In  that 
view  the  contract  continues  at  the  will  of  the  client,  and  may  be  ter- 
minated by  the  latter  at  any  instant  preceding  the  completion  of  the 
entire  work,  and  thereupon  the  lawyer  must,  gathering  such  data 
as  he  may,  carry  the  burden  of  proving  the  value  of  his  services. 
What,  if  any,  is  the  primary  reason  that  peculiarly  excludes  mem- 
bers of  one  profession  from  the  usual  rule  that  a  legally  existing 
contract  binds  the  parties  to  it?  The  contract  is  lawful.  If  it  be 
executed,  it  is  respected.  It  binds  the  attorney  in  duration  of  serv- 
ice to  the  full  quantity  of  required  achievement,  and  limits  him  to 
the  stipulated  compensation,  whatever  the  magnitude  of  the  labor. 

[1]  But  undoubtedly,  for  good  cause,  either  party  may  dissolve 
the  relation,  and  the  client  may  do  it  without  cause.  But  what  ra- 
tional conclusion  depends  upon  the  admitted  premise? 

[2]  The  contract  creates  the  same  relation  that  arises  from  a 
general  retainer.  It  is  immaterial  that  a  formal  contract  more  pre- 
cisely sets  bounds  to  the  service.  In  either  case  the  law  permits 
the  client  to  revoke  the  duty  imposed  on  the  lawyer  and  confide 
it  to  another.  The  lawyer,  properly  mindful  of  the  spirit  of  his 
profession,  may  not  accuse  the  client  even  of  erring  judgment,  and, 
if  there  be  no  stipulation  to  the  contrary,  must  accept  such  compen- 
sation as  he  has  earned,  for  he  knew  that  his  client's  whim  might 
dissociate  him  in  whole  or  in  part  from  the  matter  in  hand.  The 
vicissitudes  and  shifting  phases  of  litigations  require  lawyers  of  varied 
capacities  and  aptitudes,  and  it  may  be  well  that  the  client  should  have 
discretion  in  making  use  of  men  and  opportunities.  And  so  the  law 
permits  the  client  to  retain  and  to  dismiss  his  lawyer  without  reason 
given,  and  to  pay  him  for  services  rendered.    That  is  a  full  protection 
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to  the  client,  and  needs  and  merits  nothing  more.  But  may  not  the 
client  waive  his  right  to  jMiy  as  for  the  value  of  the  service  ? 

[3]  Shall  he,  as  well  as  the  lawyer,  he  prevented  from  fixing  the 
compensation?  The  law  gives  the  client  the  right  to  retain  a  law- 
yer and  to  pay  him  upon  a  quantum  meruit.  But,  from  prudence 
or  necessity  not  pursuing  that  course,  he  makes  a  contract  to  pay  a 
gross  sum  for  the  lawyer's  services,  for  instance  $100  for  trying  a 
case  or  10  per  cent,  on  the  amount  of  a  favorable  verdict.  By 
what  assumption  of  overlying  privilege  may  the  client  assert  that, 
although  he  did  not  stipulate  for  payment  for  services  upon 
quantum  meruit  and  did  agree  to  pay  an  exact  amount  therefor, 
he  may  repudiate  what  he  agreed  to  pay  and  adopt  a  method  of 
payment  that  is  the  opposite  of  and  wholly  inconsistent  with  that 
for  which  he  contracted?  For  agreement  to  pay  an  exact  sum 
cannot  coexist  with  an  agreement  expressed  or  implied  to  pay 
upon  quantum  meruit.  So  the  dismissal  is  not  a  breach  of  the 
contract,  and  action  upon  quantum  meruit  does  not  lie.  The  law- 
yer recovers  pursuant  to  his  contract  or  not  at  all.  There  is  a  con- 
sideration for  the  client's  agreement  to  pay  the  fixed  sum. 

[4]  The  attorney  foregoes  his  right  to  sue  on  quantum  meruit,  and 
agrees  rather  to  accept  a  sum  in  liquidation,  and  in  the  case  at  bar 
he  agreed  that  he  should  receive  payment  only  from  the  money  ob- 
tained. And  how,  theoretically,  could  he  sue  on  quantum  meruit? 
The  client  could  answer  that  he  agreed  to  pay  him  a  percentage  of 
the  recovery.  What  answer  could  the  lawyer  make  to  that?  That 
the  client  had  broken  the  contract?  No.  For  the  client  has  not  bro- 
ken the  contract,  but  has,  according  to  his  right,  dissolved  the  rela- 
tion. The  contract  is  that  the  client  may  hold  the  lawyer  to  the  en- 
tire service  or  may  dismiss  him  at  will,  but  that  the  compensation  shall 
depend  upon  recovery^  But  it  may  be  urged  that,  if  the  plaintiff  may 
use  the  contract  for  recovery,  the  value  of  the  client's  right  to  change 
his  lawyer  is  lost  or  valueless.  That  is  an  erroneous  conception.  He 
may  suDstitute  another  lawyer.  His  right  to  do  so  is  not  abrogated. 
But  he  must  pay  the  first  lawyer  in  the  way  he  agreed  to  pay  him, 
and  not  in  the  way  he  agreed  not  to  pay  him.  He  has  by  contract 
put  the  lawyer  in  the  predicament  that  he  may  recover  only  in  case 
his  client  recovers,  whether  he  keeps  him  or  discharges  him,  as  he 
may  rightfully  do  without  any  breach  of  the  contract.  For  it  is  not 
in  derogation  of  a  contract  to  substitute  another  lawyer.  But  it  is 
an  impairment  of  it  to  refuse  the  superseded  lawyer  the  payment  the 
contract  provides.  The  client's  error  is  that  he  would  exercise  his 
right  at  the  expense  of  the  lawyer's  right  to  be  paid  as  the  contract 
requires.  The  lawyer  must  abide  the  contract,  not  only  as  to  services, 
but  also  as  to  compensation  for  them.  The  client  may  of  right  pre- 
clude rendition  of  the  service,  but  he  should  not  be  permitted  to  pre- 
clude payment  as  the  contract  exacts  of  him  and  the  lawyer.  "This 
conclusion  is  in  accord  with  Carlisle  v.  Barnes,  No.  1,  102  App.  Div. 
573,  580,  581,  92  N.  Y.  Supp.  917.  Upon  an  application  for  leave  to 
appeal  to  the  Court  of  Appeals,  the  Chief  Judge  of  that  court  de- 
nied the  same.    Cariisle  v.  Barnes,  183  N.  Y.  272,  76  N.  E.  27.    Why 
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deny  it  if  the  decision  was  erroneous?  The  case,  decided  in  1905, 
was  considered  approvingly  in  discussion  in  Matter  of  Albers  Realty 
Co.,  140  App.  Div.  277,  279-281,  125  N.  Y.  Supp.  179.  It  was  fol- 
lowed by  Mr.  Justice  Bischoff  in  Keller  v.  Faber,  N.  Y.  Law  Journal, 
Oct  30,  1908,  p.  464.  The  principle  was  enunciated  in  Marsh  v. 
Holbrook,  3  Abb.  Dec.  176,  where  the  agreement  was  that  the  attor- 
ney should  have,  as  compensation  for  his  services,  a  gross  sum  if  he 
succeeded  in  the  case.  The  client  settled  for  a  sum  less  than  that 
involved,  and  it  was  decided  that  the  agreement  was  valid,  and  a  re- 
covery upon  the  basis  of  the  contract  was  sustained,  although  the 
amount  was  abated  in  accord  with  the  sum  received  by  the  client  It 
was  said  that  the  client  was  not  debarred  by  the  agreement  from  set- 
tling the  case;  that  thereby  the  litigation  was  terminated;  but  that 
did  not  put  an  end  to  the  contract  The  client  took  the  matter  from 
the  lawyer,  thereby  preventing  the  lawyer  from  going  forward  and 
essaying  the  recovery  of  the  whole  sum.  Two  members  of  the  court 
considered  that  the  plaintiff  was  «ititled  to  recover  the  wh<rfe  con- 
tract price,  and  such  seems  to  be  the  thought  in  the  opinion  of  James, 
J.,  although  Woodruff,  J.,  stated  that  it  was  not  necessary  to  decide 
it  as  the  plaintiff  had  not  appealed.  But  the  action  was  sustained  as 
distinctly  one  to  recover  the  value  of  the  contract  and  not  on  quantum 
meruit 

In  Barney  v.  Fuller,  133  N.  Y.  605-608,  30  N.  E.  1007,  1008,  it  is 
said  with  reference  to  the  admissibility  of  evidence  of  the  value  of 
legal  services: 

"The  defendants  seem  to  rely  for  the  ezdoaion  of  such  evidence  mainly 
upon  the  case  of  Marsh  t.  Holbrook,  S  Abb.  Dec.  176,  where  the  plaintiff 
claimed  a  special  agreement  whereby  the  defendants  agreed  to  pay  him  for 
legal  serylces  the  sum  of  $5,000,  *lf  he  got  the  case.'  Upon  the  trial,  the-  de- 
fendants did  not  dispute  the  special  agreement,  and  In  fact  admitted  It  Un- 
der such  drcnmstances,  the  court  did  not  err  In  excluding  evidence  as  to  the 
value  of  the  services." 

Reference  is  made  to  Matter  of  Dunn,  205  N.  Y.  398,  98  N.  E. 
914,  Ann.  Cas.  1913E,  536,  where  the  question  was  whether  an  at- 
torney, declining  to  continue  his  service  to  receivers  of  his  client, 
could,  in  deprivation  of  compensation  and  lien,  be  required  to  de- 
liver papers  to  substituted  attorneys.  In  the  course  of  the  argument 
the  right  of  a  client  to  discharge  his  attorney  was  stated  with  a  ref- 
erence to  Tenney  v.  Berger,  93  N.  Y.  524,  45  Am.  Rep.  263,  wherein 
issue  was  the  right  of  an  attorney  to  recover  for  services  in  a  pro- 
ceeding from  which  he  had  withdrawn  upon  the  introduction  of  coun- 
sel objectionable  to  him.  The  client  sought  to  continue  him.  The  es- 
sential question  was  whether  the  lawyer  was  in  the  wrong.  It  was 
said,  and  said  necessarily,  that  the  contract  was  entire  as  to  him,  and 
it  was  stated  unnecessarily  that  the  contract  was  not  entire  as  to  the 
client  The  contract  was  not  for  a  stipulated  sum,  and  the  action  was 
to  recover  for  services  rendered.  So,  when  Judge  Earl  said  tihat  a 
"client  may  discharge  his  attorney,  arbitrarily,  without  any  cause,  at 
any  tirne,  and  be  liable  to  pay  him  only  for  the  services  which  he 
has  rendered  up  to  the  time  of  his  discharge,"  the  statement  was  not 
relevant  to  the  question  under  consideration,  nor  was  it  subject  of 
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comment  in  Matter  of  Dunn.  While  any  observation  of  Judge  Earl 
is  entitled  to  careful  consideration,  its  materiality  to  the  matter  un- 
der discussion  must  determine  its  authority.  There  was  citation  to 
decisions.  Ogden  v.  DevUn,  45  N.  Y.  Super.  Ct.  631 ;  Trust  v.  Re- 
poor,  15  How.  Prac.  570;  Gustine  v.  Stoddard,  23  Hun,  99.  Those 
decisions  sustain  the  power  to  dismiss  an  attorney,  but  do  not,  so  far 
as  appears,  relate  to  the  question  under  discussion. 

In  Johnson  v.  Ravitch,  113  App.  Div.  810,  100  N.  Y.  Supp.  1123, 
this  court  passed  upon  the  amount  for  which  an  attorney  should 
have  a  lien,  where  he  was  superseded  by  another  attorney.  The  first 
attorney  had  an  agreement  that  his  compensation  should  be  50  per 
cent,  of  the  recovery,  but  the  "fixing  of  such  compensation  was  vol- 
untarily submitted  to  the  court  by  both  sides."  It  appears  that  upon 
the  appeal  ^e  attorney  asked  that  his  lien  and  contract  "be  in  no 
wise  impaired  by  this  order,  but  remain  in  full  force  and  effect."  That 
was  inconsistent  with  the  invitation  to  the  court  to  fix  the  compensa- 
tion. The  compensation  could  not  be  fixed  and  at  the  same  time  be 
left  dependent  on  recovery.  But  Justice  Gaynor  did  write  in  effect 
that  the  client  could  dismiss  him,  and  that  in  such  case  the  compen- 
sation would  be  for  services  actually  rendered,  and  that  the  contract 
was  subject  to  that  rule.  But  the  statement,  even  if  necessary  to  the 
decision,  is  not  in  accord  with  current  judicial  thought. 

In  Andrewes  v.  Haas,  160  App.  Div.  421,  144  N.  Y.  Supp.  1060, 
recently  decided  by  this  court,  there  was  no  recovery  by  the  client 
whereby  the  attorney's  compensation  could  be  computed. 

[5]  It  is  objected  that  the  statute  of  limitations  precludes  mainte- 
nance of  the  action.  If  the  action  may  be  based  on  the  contract,  the 
terms  of  it  must  be  observed.  Obviously  plaintiff  could  not  prove 
a  percentage  of  the  recovery  until  the  amount  of  it  should  be  known. 
And,  since  such  knowledge  came,  the  statute  has  not  run. 

The-  judgment,  in  so  far  as  appealed  from,  should  be  affirmed,  with 
costs.  All  concur,  except  STAPLETON  and  PUTNAM,  JJ.,  who 
dissent. 

STAPLETON,  J.  I  dissent,  upon  the  authority  of  Johnson  v. 
Ravitch,  113  App.  Div.  810,  100  N.  Y.  Supp.  1123.  In  that  case  the 
attorney  had  an  express  contract  for  a  fixed  percentage  of  any  sum  re- 
covered by  settlement  or  judgment.  The  court  there  affirmed  an  order 
fixing  the  compensation  upon  the  basis  of  the  reasonable  value  of 
services  actually  rendered  up  to  the  time  the  order  was  made,  upon  the 
client's  motion  for  the  substitution  of  another  attorney.  This  court 
then  said: 

"Every  attorney  enters  Into  the  service  of  his  client  subject  to  the  rule 
that  hlR  client  may  dismiss  or  supersede  him  at  will;  and,  If  he  makes  a 
contract  for  future  services  to  his  client,  it  Is  necessarily  subject  to  such 
rule,  and  made,  with  full  knowledge  that  he  may  never  perform  such  serv- 
ice, for  the  reason  that  his  client  may  not  keep  him,  and  that  In  that  event 
be  will  not  be  paid  therefor,  but  will  be  entitled  to  compensation  only  for 
the  services  he  has  actually  rendered." 

The  prevailing  opinion  questions  the  necessity  of  the  observation 
quoted,  proclaims  it  to  be  discordant  with  current  judicial  thought,  and 
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.asserts  that  both  the  parties  voluntarily  submitted  the  controversy  to 
the  court.  My  view  is  that  the  observation  was  essential  to  the  decision, 
because,  if  the  ordinary  rule  of  damage  relating  to  breach  of  contract 
prevailed,  the  court  had  no  power  to  limit  the  damage  to  the  reasona- 
ble value  of  the  services  actually  rendered.  This  it  did,  and  in  doing 
so  it  decided  the  only  question  presented.  The  last  expression  of  the 
judicial  thought  of  the  highest  court  is: 

"That  the  relationship  of  attorney  and  client,  which  has  been  given  a  pe- 
culiar and  confidential  character,  is  subject  to  principles  and  rules  which  do 
not  apply  to  an  ordinary  contract"  Matter  of  Dunn,  205  N.  X.  308,  405,  9S 
N.  E.  914,  Ann.  Cas.  1913E,  636. 

See,  also,  Andrewes  v.  Haas,  160  App.  Div.  421,  144  N.  Y.  Supp. 
1060. 

I  think  the  rules  and  principles  which  are  peculiar  were  stated  in 
Johnson  v.  Ravitch,  supra.  Why,  in  a  contract  between  attorney  and 
client,  is  the  right  of  the  client  to  break  the  contract  emphasized  if  the 
consequences  are  the  same  as  attend  the  breach  of  an  ordinary  con- 
tract? Does  the  making  of  an  express  contract  for  compensation, 
fixed  or  contingent,  destroy  the  reason  for  the  rule  which  tihe  courts 
have  formulated  with  a  peculiar  relationship  for  its  foundation  ?  The 
attorney  in  Johnson  v.  Ravitch  did  not  submit  his  rights  voluntarily. 
He  was  haled  to  court  by  his  client,  seeking  a  substitution,  and  asking 
for  a  fixation  of  his  compensation,  which  the  attorney  had  the  rig^t 
to  believe  would  be  fixed  according  to  legal  principles  which  would  be 
applied  alike  either  in  an  action  or  a  special  proceeding.  Unless  we 
were  in  error  in  the  case  discussed,  it  is  a  precise  authority  for  the 
defendant  here. 

In  Carlisle  v.  Barnes,  No.  1,  102  App.  Div.  573,  92  N.  Y.  Supp.  917, 
while  the  chief  question  litigated  was  the  existence  of  a  contract,  it 
must  be  conceded  that  the  question  of  the  proper  measure  of  damage 
on  a  breach  was  decided  according  to  principles  applicable  to  the  breach 
of  an  ordinary  contract.  We  decided  Johnson  v.  Ravitch  the  other 
way,  presumably  with  that  authority  before  us.  All  that  it  was  neces- 
sary to  decide  in  Matter  of  Albers  Realty  Co.,  140  App.  Div.  277,  125 
N.  Y.  Supp.  179,  was  that  an  attorney's  lien  did  not  attach  to  a  client's 
claim  until  the  commencement  of  a  proceedii^  to  enforce  or  adjudi- 
cate it. 

In  Marsh  v.  Holbrook,  3  Abb.  Dec.  176,  all  that  was  decided  was 
that  when  an  attorney  did  all  the  work  he  engaged  to  do,  and  his  client 
accepted  a  satisfactory  sum  in  settlement  of  his  claim,  the  attorney 
could  recover  that  proportion  of  the  agreed  compensation  which  the 
amount  accepted  in  settlement  bore  to  the  amount  claimed. 

PUTNAM,  J.,  concurs. 
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WEINSTOCK  T.  HALLENBECK  et  ux. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  10,  1914.) 

Fkaudttlknt  Convktances  (I  208*) — ^What  Cokstitutes. 

A  conveyance  by  a  husbtind  to  hie  wife  cannot  be  attacked  by  subse- 
quent creditors  as  fraudulent,  unless  It  caused  Insolvency  upon  tbe  part 
of  tbe  husband  as  to  his  existing  creditors,  or  was  made  with  tbe  Intent 
of  defrauding  subsequent  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent  Conveyances,  Cent  Dig.  §{ 
631,  633;   Dec.  Dig.  i  206.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Leon  C.  Weinstock  against  Emanuel  Hallenbeck  and  wife. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed  and  re- 
manded. 

Argued  before  TENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

J.  W.  Van  Gordon,  of  New  York  City  (William  S.  Evans,  of  New 
York  City,  on  the  brief),  for  appellants. 

John  H.  Regan,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  conveyance  of  the  property  on  Sixtieth  street 
and  Third  avenue  in  the  borough  of  Brooklyn  was  made  by  Emanuel 
Hallenbeck  to  his  wife,  Marie  Hallenbeck,  by  deed  dated  May  31,  1911, 
and  found  to  have  been  recorded  on  June  1st  of  that  year.  The  debt 
upon  which  plaintiflF  recovered  his  judgment  against  Emanuel  Hal- 
lenbeck is  alleged  to  have  arisen  between  December  1,  1911,  and  Jan- 
uary 15,  1912.  The  allegation  of  the  complaint  that  plaintiff  has  ex- 
hausted his  legal  remedy  by  the  due  issuing  of  an  execution  upon  said 
judgment  and  its  return  unsatisfied  is  denied  in  the  answer  and  unsup- 
ported by  any  proof  whatever.  Without  passing  upon  the  sufficiency 
of  the  alleged  consideration  for  such  conveyance,  the  evidence  fails  to 
clearly  establish  that  its  effect  was  to  produce  insolvency  upon  the  part 
of  Emanuel  Hallenbeck  as  to  his  then  existing  creditors,  or  that  as  to 
subsequent  creditors  the  fraudulent  intent  was  clearly  and  satisfac- 
torily established.  Todd  v.  Nelson,  109  N.  Y.  316,  16  N.  E.  360.  We 
think  that  the  judgment  must  be  set  aside.  Upon  a  new  trial  it  may  be 
that  further  and  more  satisfactoi'y  evidence  respecting  the  issues  here- 
in may  be  produced. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  the  final 
award  of  costs. 


VILLA  PARE  ASS'N  OF  GREAT  NECK  v.  TOWN  OF  NORTH  HEMPSTEAD 

et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  10,  1914.) 
Waters  and  Wateb  Coubbeb  (§  183%*) — Public  Water  Supplt — Water  Dis- 
TBICT8 — Powers  or  Oiticebs, 

Under  Transportation  Corporations  Law  (Coiisol.  Laws,  c.  63)  {  81, 
authorizing  town  boards  to  establish  water  supply  districts  within  their 
towns  outride  of  cities  or  incorporated  villages  and  contract  for  water 
supply,  and  declaring  that  in  the  case  of  an  incorporated  village  the  con- 
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tract  shall  be  made  by  the  board  of  tmstees,  or  nnder  Village  Law  (Con- 
8oL  Laws,  c.  64)  |  89,  by  the  board  of  water  commissioners.  If  In  existence, 
a  town  board  establishing  a  water  supply  district  of  territory  Including 
no  incorporated  ylllage  and  contracting  for  a  water  supply  may  not,  after 
the  Incorporation  of  a  village  In  the  tnrltory,  make  a  contract  for  water 
snpply  for  the  territory  Indndlng  the  village,  and  a  contract  so  tar  as  it 
Includes  the  village  Is  void,  and  any  assessment  imposed  or  tax  levied  on 
property  within  the  village  for  the  expenses  Incurred  ts  Invalid. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
I  183%.*] 

Submission  of  controversy  on  agreed  statement  of  facts  between 
the  Villa  Park  Association  of  Great  Neck  as  plaintiflE  and  the  Town 
of  North  Hempstead  and  others  as  defendants.    Judgment  for  plaintiff. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
STAPLETON,  JJ. 

William  R.  Conklin,  of  New  York  City  Qohn  Reid,  Jr.,  of  New 
York  City,  on  the  brief),  for  plaintiff. 

George  B.  Stoddart,  of  Mineola,  for  defendants. 

BURR,  J.  The  parties  to  this  controversyhave  agreed  upon  a  case 
containing  a  statement  of  the  facts  on  which  it  depends,  and  have  sub- 
mitted the  same  pursuant  to  the  provisions  of  section  1279  of  the  Code 
of  Civil  Procedure. 

On  July  14,  1902,  certain  taxpayers  of  the  town  of  North  Hemp- 
stead presented  to  the  town  board  a  petition  for  the  formation  of  a 
water  supply  district  to  be  known  as  the  Great  Neck  Water  Supply 
District,  and  on  the  23d  day  of  the  same  month  a  certificate,  executed 
by  the  proper  officers  of  said  board  in  accordance  with  the  provisions 
of  the  liien  existing  Transportation  Corporations  Law  (General  Laws, 
c.  40  [Laws  of  1^0,  c.  566]  §  81,  and  the  acts  amendatory  thereof), 
was  filed  in  the  office  of  the  town  clerk,  which  certificate  described  the 
boundaries  of  such  district.  On  July  20,  1905,  said  town  board  entered 
into  a  contract  in  writing  with  the  Manhasset  Water  Company,  by 
which  the  latter  agreed,  upon  certain  terms  therein  specified,  to  fur- 
nish a  supply  of  water  for  fire  purposes  within  said  district,  for  a 
period  of  five  years.  On  July  13,  1906,  the  Manhasset  Water  Com- 
pany became  duly  merged  with  the  defendant  the  Citizens'  Water 
Supply  Company  of  Newtown,  a  domestic  corporation,  organized  and 
existing  under  the  transportation  corporations  laws  of  this  state,  and 
said  Citizens'  Company  became  possessed  of  all  the  property,  rights, 
privileges,  and  franchises  of  said  Manhasset  Water  Company,  includ- 
ing said  contract  On  April  28,  1911,  a  portion  of  the  territory  in- 
cluded within  the  boundaries  of  the  Great  Neck  Water  Supply  Dis- 
trict was  set  apart  and  incorporated  as  a  village,  known  as  the  village 
of  Great  Neck  Estates.  Thereafter  and  about  the  6th  day  of  July, 
1911,  the  town  board  of  defendant  the  town  of  North  Hemp- 
stead assumed  to  enter  into  and  did  execute  a  contract  in  writing  \s  ith 
defendant  the  Citizens'  Water  Supply  Company,  for  a  period  of  five 
years  from  the  1st  day  of  July,  1911,  to  furnish  .a  supply  of  water  for 
the  purpose  of  extinguishing  fires  during  the  entire  territory  original- 
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ly  included  in  the  Great  Neck  Water  Supply  District,  including  that 
I>ortion  thereof  within  the  boundaries  of  the  village  of  Great  Neck 
Bstates.  Plaintiff  is  a-  domestic  corporation,  and  is  the  owner  of  im- 
proved real  estate  situated  within  the  confines  of  said  village.  All  of 
the  real  property  in  said  village,  together  with  the  real  property  sit- 
uated in  the  said  water  supply  district,  has  been  assessed  and  a  tax 
levied  thereon  for  the  rental  or  expense  provided  to  be  paid  under 
said  contract  for  the  years  1911,  1912,  and  1913.  The  tax  for  1911 
and  1912  has  been  paid  by  plaintiff,  and  it  seeks  no  relief  on  account 
thereof  in  this  proceeding.  On  October  27,  1913,  a  petition  was  pre- 
sented to  the  town  board,  asking  that  said  assessment  for  the  year 
1913  be  canceled  as  against  all  property  in  the  village  of  Great  Neck 
Estates,  and  upon  its  refusal  so  to  do  this  proceeding  was  brought  by 
plaintiff  in  its  own  behalf,  and  in  behalf  of  all  others  similarly  sit- 
uated, to  determine  liability  to  assessment,  and  to  have  the  tax  levied 
upon  the  property  in  said  village  for  expenses  incurred  under  said 
contract  set  aside. 

We  thmk  that  the  contract  of  July  6, 1911,  made  by  the  town  board 
of  the  town  of  North  Hempstead  with  the  water  supply  company  was 
invalid,  at  least  so  far  as  it  assumed  to  affect  territory  lying  within  the 
then  incorporated  village  of  Great  Neck  Estates.  The  Transportation 
Corporations  Law  then  in  force  (Consolidated  Laws,  c.  63  [Laws  of 
1909,  c.  219]  §  81)  provided  that  in  the  case  of  an  incorporated  village 
such  contract  shall  be  made  by  its  board  of  trustees.  Under  the  Vil- 
lage Law  (Consolidated  Laws,  c.  64  [Laws  of  1909,  c.  64]  §  89),  unless 
the  village  has  a  separate  board  of  water  commissioners,  the  powers 
and  duties  of  such  commissioners  devolve  upon  its  board  of  trustees, 
and  among  such  specified  duties  is  to  contract  in  the  name  of  the  vil- 
lage with  an  individual  or  corporation  for  supplying  water  to  the  vil- 
lage for  extinguishing  fires,  or  for  other  purposes  (Id.  §  220).  Under 
the  Transportation  Corporations  Law  (supra,  §  81),  the  power  of  the 
town  board  to  establish  a  water  supply  district  within  such  town  is 
restricted  to  such  portion  of  its  territory  as  lies  outside  of  a  city  or 
incorporated  village  therein.  It  is  true  that  when  the  Great  Neck 
Water  Supply  District  was  originally  established  there  was  no  incor- 
porated village  included  within  its  boundaries.  Whether  the  subse- 
quent incorporation  of  the  village  of  Great  Neck  Estates  automatically 
operated  to  change  the  boundary  of  said  district,  leaving  the  residue 
oi  the  territory  included  therein  still  in  existence  as  such  district,  or 
whether  it  is  necessary  for  the  town  board,  by  affirmative  action,  to 
establish  a  new  district,  we  need  not  now  determine.  The  fact  that 
it  had  established  such  district  would  certainly  not  prevent  subsequent 
incorporation  of  a  part  of  the  territory  included  therein  as  a  village 
or  city. 

It  seems  to  us  quite  clear,  therefore,  that  the  town  board,  after  the 
incorporation  of  the  village  of  Great  Neck  Estates,  had  no  power  or 
authority  to  make  contracts  for  water  supply  as  to  the  territory  lying 
within  the  limits  of  said  village.  If  so,  so  much  at  least  of  said  con- 
tract was  void,  and  any  assessment  imposed  or  tax  levied  growing  out 
of  expenses  incurred  in  connection  therewith  is  invalid.    People  ex 
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rel.  Tapper  Lake  Water  Co.  v.  Sisson,  75  App.  Div.  138.  77  N.  Y. 
Supp.  376,  affirmed  on  opinion  below  173  N.  Y.  606,  (A  N.  E.  1115; 
Suburban  Electric  Light  Co.  v.  Town  of  Hempstead,  38  App.  Div. 
355,  56  N.  Y.  Supp.  443 ;  Matter  of  Rhinehart  v.  Redfield,  93  App. 
Div.  410,  87  N.  Y.  Supp.  789. 

Plaintiff  is  entitled  to  judgment  upon  the  submitted  case,  canceling 
the  assessment  and  tax  for  the  year  1913,  but,  under  the  terms  of  the 
submission,  without  costs.    All  concur. 


PEOPLE  ex  rel.  MACNISH  v.  WALDO,  Police  Com'r. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  10,  1914.) 

1.  Municipal  Cobpobations  (|  188*) — Police — ^Tebkk  Platoon  Law — Dbiix- 

INO. 

Under  the  Three  Platoon  Law  (Laws  1911,  c.  360)  {  1,  providing  for  the 
sergeants,  roundsmen,  and  patrolmen  of  a  city  police  force,  who  may  be 
on  duty  in  the  oi)en  air,  being  divided  into  three  platoons;  that  no  one 
of  such  platoons,  or  any  member  thereof,  shall  be  assigned  to  more  than 
one  tour  of  duty,  such  tour  of  duty  not  to  exceed  8  hours  of  each  succes- 
sive 24  hours,  nor  more  than  8  hours  of  reserve  duty  of  each  consecutive 
72  hours,  excepting  that  in  enumerated  emergencies  (none  of  which  have 
anything  to  do  with  drills),  they  may  be  continued  on  duty  for  such  hours 
as  may  be  necessary;  and  section  3,  providing  policemen  while  on  re- 
serve duty,  as  mentioned  in  section  1,  shall  not  be  required  to  render  any 
service,  and  shall  be  free  to  retire  for  sleep,  except  in  case  of  an  emer- 
gency— one  of  such  policemen  may  not  be  required  to  drill  during  his  16 
hours  a  day  of  time  off,  or  while  on  reserve  duty. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {! 
487,  523,  B24;   Dec.  Dig.  {  189.  •] 

2.  Municipal  Cobpobations  (|  189*) — ^Pouob — ^Dischabgb — Disobetino  Ob- 

DKB  ViOLATINO  LAW. 

A  policeman  may  not  be  dismissed  for  disobedience  of  an  order  violat- 
ing the  Three  Platoon  Law  (Laws  1911,  c.  360). 

[Ed.  Note. — Fpr  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
492-509;   Dec.  Dig.  {  185.*] 

Putnam,  J.,  dissenting. 

Certiorari,  by  the  People,  on  the  relation  of  Robert  MacNish,  to  re- 
view the  determination  of  Rhinelander  Waldo,  as  Police  (I^mmissioner 
of  the  City  of  New  York.    Determination  annulled. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  RICH,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Florence  J.  Sullivan,  of  New  York  City,  for  relator. 
James  D.  Bell,  of  Brooklyn  (Frank  Julian  Price,  of  Brooklyn,  on 
the  brief),  for  respondent. 

.  STAPLETON,  J.  The  relator  was  a  member  of  the  police  depart- 
ment of  the  city  of  New  York.  His  rank  was  that  of  patrolman.  At 
about  12:15  a.  m.  on  May  9,  1913,  he  was  ordered  by  the  lieutenant  at 
the  174th  precinct,  where  he  was  stationed,  to  report  for  drill  instruc- 
tions at  the  Thirteenth  Regiment  Armory  at  3  p.  m.  of  the  same  day. 

•For  other  cases  see  same  topic  ft  i  nttmbeb  In  Dec.  ft  Am.  Digs.  1S07  to  date,  ft  Rep'r  Indexes 
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The  drill  consisted  of  marching,  and  during  the  drill  the  men  were 
under  the  directions  of  their  superior  officers.  The  relator  did  not 
report  for  drill  as  directed,  and  for  his  failure  so  to  do  he  gave  the  fol- 
lowing written  reason : 

"I  did  not  attend  drill  tbls  P.  M.,  the  same  being  my  time  off  and  In  [sic] 
the  same  being  In  violation  of  law." 

He  was  put  on  trial  for  disobedience  of  orders,  found  guilty  as 
charged,  and  dismissed  the  force  on  June  4,  1913.  He  brings  this  writ 
of  certiorari  to  review  the  determination  in  that  proceeding.  The  facts 
are  achnitted,  but  the  relator  contends  that  the  order  was  not  a  law- 
ful order,  and  that  he  was  therefore  free  to  ignore  it.  He  submits 
that  the  order  was  void,  inasmuch  as  it  was  violative  of  chapter 
360  of  the  Laws  of  1911,  entitled,  "An  act  to  promote  the  health  and 
efficiency  of  policemen  in  cities  of  the  first  and  second  class,"  and  pop- 
ularly loiown  as  the  Three  Platoon  Law.  The  sections  of  that  law 
which  have  particular  relation  to  thb  case  are : 

"Section  L  *  *  *  The  commissioner  of  police,  •  •  •  or  other 
officer  or  ofiScers,  baring  the  management,  control  or  direction  of  the  police 
force  of  any  dty  of  the  first  or  second  class  In  this  state,  shall  divide  the 
sergeants,  roundsmen,  and  patrolmen  of  such  force  •  •  •  who  may  be  on 
duty  In  the  open  air,  on  the  streets  or  other  public  places  of  the  city,  into 
three  platoons.  No  one  of  such  platoons  nor  any  member  thereof  shall  be 
assigned  to  more  than  one  tour  of  duty ;  such  tour  of  duty  shall  not  exceed 
eight  hours  of  each  consecutive  twenty-four  hours,  nor  more  than  eight  hours 
of  reserve  duty  of  each  consecutive  seventy-two  hours,  excepting  only  that 
in  the  event  of  strikes,  riots,  conflagrations,  or  occasions  when  large  crowds 
shall  assemble,  or  other  similar  emergency,  or  on  a  day  on  which  an  election 
authorised  by  law  shall  be  held,  or  for  the  purpose  of  changing  tours  of 
duty,  so  many  of  said  platoons,  or  of  the  members  thereof,  may  be  continued 
on  duty  for  such  hours  as  may  be  necessary.    *    *    * 

"Sea  3.  Policemen,  while  on  reserve  duty  as  mentioned  In  the  first  sec- 
tion of  this  act,. shall  not  be  required  to  render  any  service  except  In  case 
of  an  emergency,  and  shall  be  free  to  retire  for  sleep  during  reserve  duty 
in  their  station  house,  subject  to  call  in  case  of  an  emergency.  For  the  pur- 
pose of  this  act,  an  emergency  shall  be  defined  as  enumerated  in  section 
number  one  of  this  act" 

[1]  So  far,  this  law  has  not  been  the  subject  of  judicial  interpreta- 
tion; but  on  March  2,  1912,  the  Attorney  General  gave  an  official 
opinion  in  which  he  said : 

"Beyond  all  doubt  it  is  the  evident  and  clear  purpose  of  section  1  of  the 
statute  under  examination  to  limit  the  active  service  or  duty  of  such  ser- 
geants, roundsmen,  and  patrolmen  to  only  8  hours  In  each  consecutive  24 
hours.  There  is  no  substance  in  the  suggestion  that  the  forced  performance 
of  drill  duty  within  the  24  hours  in  which  such  sergeants,  roundsmen,  and 
patrolmen  have  already  performed  their  regular  8-hour  tour  of  duty  is  not 
active  or  service  within  the  provisions  of  section  1  of  chapter  360  of  the 
Laws  of  1911.  If  such  policemen  are  not  on  active  duty,  they  must  be 
deemed  on  reserve  duty,  but,  according  to  section  3,  •  *  •  'while  on  re- 
serve duty'  they  'shall  not  be  required  to  render  any  service  except  in  case 
of  an  emergency  and  shall  be  free  to  retire  for  sleep  during  reserve  duty 
in  their  station  house,  subject  to  call  in  case  of  emergency.'  *  *  •  Under 
section  1  emergencies  are  defined  as  'strikes,  riots,  conflagrations  or  occasions 
when  large  crowds  shall  assemble,  or  other  similar  emergency,  or  on  a  day  on 
whidi  an  election  authorized  by  law  shall  be  held.'  This  compulsory  drilling 
is  clearly  not  an  emergency  provided  for  in  section  1  of  this  law,  nor  is 
such  compulsory  drilUng  permitted  or  authorized  by  section  2  of  the  law 
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under  consideration.  I  am  therefore  of  the  opinion  that  oflSdala  •  •  * 
are  without  authority  to  require  any  sergeant,  roundsmen,  or  patrolmen  of 
such  force  to  perform  drill  duty  or  to  go  to  certain  designated  places  in  order 
to  receiye  inatcuctlons  In  drilling  in  addition  to  and  within  the  24  hours  in 
which  such  policemen  have  already  performed  their  tegular  8-bour  tour  of 
duty." 

This  Opinion  is  in  accord  with  the  intendment  of  the  statute,  which 
clearly  meant,  by  the  provisions  of  section  1,  to  limit  the  active  duty 
of  the  designated  officers  to  8  hours  in  every  24  consecutive  hours,  ex- 
cept in  the  event  of  certain  specified  emergencies,  of  which  drilling  was 
not  one.  The  exemption  from  active  work  applied  to  the  remaining 
16  hours ;  but  lest,  because  of  the  physical  presence  of  the  men  in  the 
station,  there  should  be  any  uncertainty  as  to  their  rights  while  en 
reserve  duty,  it  was  provided  by  section  31  that  while  on  reserve  duty, 
they  shall  be  free  to  retire  to  sleep,  subject  to  call  in  the  event  of  the 
emergencies  specified. 

The  respondent,  in  a  supplemental  memorandum,  calls  attention  to 
the  case  of  People  ex  rel.  Gallagher  v.  Waldo,  decided  in  the  First  De- 
partment, a  memorandum  of  which  appears  in  144  N.  Y.  Supp.  1138. 
The  memorandum  reads: 

"Writ  dismissed,  and  proceedings  affirmed,  with  $60  costs  and  disburse- 
ments.   No  opinion." 

That  case  is  distinguishable  from  the  present  one.  There  the  relator, 
who  was  a  police  sergeant,  was  relieved  from  active  duty  at  midnight. 
He  was  then  free  until  8  a.  m.,  and  could  have  gone  home  if  he  cared 
to ;  but  as  he  lived  out  of  town  he  slept  in  the  station  instead  of  going 
home.  Arotind  12:20  a  citizen  complained  of  having  been  insulted 
by  a  police  sergeant  in  the  toilet  of  the  station,  and  Gallagher,  who  at 
this  time  was  upstairs  in  his  nightshirt,  was  directed  by  the  lieutenant 
to  come  down  to  the  desk  to  be  confronted  by  the  accuser.  He  refused 
to  do  so,  saying,  "They  can  see  me  on  my  tour  at  8  o'clock."  He  was 
tried  for  insubordination  and  dismissed  from  the  force.  The  charge 
against  him  was  not  that  he  refused  to  perform  extra  duty,  but  that 
he  refused  to  appear  at  the  desk  to  be  confronted  with  a  person  who 
had  accused  a  police  sergeant  of  an  offense,  he  being  the  only  one  of 
the  three  sergeants  who  had  not  appeared  before  the  accuser. 

With  the  policy  of  this  legislation  or  the  effect  of  it  upon  the  ad- 
ministration of  the  police  department,  we  have  no  official  concern.  We 
are  to  decide  the  law  as  it  is  written,  and  when  it  is  written  plainly, 
as  in  the  case  of  this  statute,  our  sole  guide  is  the  statute  itself.  The 
commissioner  and  the  commanding  officer  of  the  department  are  crea- 
tures of  the  written  law,  and  they  have  no  authority  except  that  ex- 
pressly conferred  by  the  law  or  necessarily  incidental  to  the  proper 
discharge  of  the  powers  expressly  conferred.  , 

The  first  impression  is  to  recoil  from  the  suggestion  that  a  sub- 
ordinate in  a  department,  for  the  proper  management  of  which  dis- 
cipline is  essential,  may  construe  a  statute,  and,  if  his  construction  is 
correct,  disobey  with  impunity  an  order  of  a  superior  given  in  viola- 
tion of  the  statute.  But  the  law  is  on  the  books  and  must  be  given 
effect.    It  is  not  sufficient  to  say  that  a  penalty  is  prescribed  for  its  vio- 
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lation,  and  that  its  life  must  be  preserved  solely  by  that  means.  Those 
concretely  interested  in  its  enforcement  are  not  required  to  wait  until 
some  jury  agrees  with  the  policy  of  the  Legislature.  They  may,  as 
good  citizens,  refuse  everywhere,  at  any  time,  to  aid  in  its  violation  by 
obeying  orders  given  in  defiance  of  its  provisions. 

[2]  We  are  constrained  to  hold  that  a  member  of  the  police  force 
may  not  be  dismissed  for  disobedience  of  an  order  which  violates  the 
provisions  of  chapter  360  of  the  Laws  of  19n. 

The  determination  of  the  police  commissioner  is  annulled,  with  $50 
costs,  and  the  relator  reinstated. 

THOMAS  and  RICH,  JJ.,  concur.  JENKS,  P.  J.,  concurs  in  the 
result  in  a  separate  memorandum.  PUTNAM,  J.,  reads  for  con- 
firmation. 

JENKS,  P.  J.  I  agree  with  my  Brother  PUTNAM  in  his  interpre- 
tation of  die  statute,  but  I  am  against  affirmance  because  as  a  result 
the  relator  is  dismissed  the  force.  As  I  read  the  record,  his  action 
was  to  make  a  test  case  in  order  that  his  duties  and  his  rights  as  pre- 
scribed by  a  statute  in  direct  regulation  of  the  police  force  would  be 
determined  by  the  court  The  question  is  substantial,  and  our  differ- 
ence indicates  it  is  serious.  Under  the  circumstances,  I  think  that  the 
relator  should  not  be  dismissed  the  force  for  disobedience  of  orders. 
My  opinion  is  limited  to  the  peculiar  facts  of  this  case,  and  does  not 
involve  the  general  proposition  that  a  policeman  may  refuse  obedience 
to  orders  or  to  regulations  perforce  of  his  personal  view  of  the  law. 

PUTNAM,  J.  (dissenting).  Patrolmen  have  as  "time  off"  the  in- 
tervals that  may  come  between  the  tour  of  duty  on  patrol  and  the  pe- 
riod of  reserve,  or  between  two  successive  tours  upon  patrol.  If  be- 
tween patrol  tours  there  come  8  hours  on  reserve,  which  may  be  once 
in  72  hours  (section  1),  the  "time  off"  may  be  but  four  consecutive 
hours;  if  no  reserve  duty  intervenes,  the  patrolman  may  have  16 
running  hours  as  "time  off."  A  clear  distinction.is  made  between  "re- 
serves and  men  off  all  duty,  enjoying  "time  off."  "Reserve  duty"  is 
for  those  patrolmen  who  once  in  three  days  are  not  in  the  open  air 
or  on  streets  or  public  places,  but  are  held  at  the  station  houses  for 
emergencies.  Section  3  declares  that  such  policeman  "while  on  reserve 
duty" — a  condition  not  left  vaguely — but  "as  mentioned  in  the  first 
section  of  this  act,"  that  is,  such  men  held  for  duty  at  the  station 
houses,  "shall  not  be  required  to  render  any  service,  except  in  case  of 
an  emergency,  and  shall  be  free  to  retire  for  sleep  during  reserve  duty 
in  their  station  house,  subject  to  call  in  case  of  an  emergency."  The 
relator  was  not  on  reserve  duty  when  he  was  ordered  to  report  for 
drill.  This  Three  Platoon  Law  did  not  relieve  him  from  obedience  to 
the  rules  of  the  department.  Section  6.  Not  being  one  of  those  within 
the  exemption  of  section  3,  who  are  those  held  on  reserve  duty,  he 
was  not  justified  in  refusing  to  report  for  drill.  Such  seems  to  me  the 
literal  construction.  It  allows  a  needed  rest  to  the  men  held  on  duty 
at  the  stations.    It  is  also  designed  to  prevent  the  reserves  from  being 
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depleted  by  details  to  outside  work.  I  think  this  act  did  not  discharge 
from  obedience  all  policemen  during  their  "time  off."  Seven  hours  of 
drill  in  a  year  seems  reasonable,  in  order  to  maintain  police  discipline 
and  efficiency. 

Hence  I  vote  to  confirm. 


(84  Misc.  Rep.  557) 

SWEENEY  V.  NASSAU  ELECTRIC  R.  CO. 

(Supreme  Court,  Special  Term,  Kings  County.    March,  1914.) 

1.  Statutes  (5  47*)— ^Statdtobt  Pkotisions — CoifPLETENEss. 

While  In  Judiciary  Law  (Consol.  Laws,  c.  30)  f  480,  added  by  Laws 
1913,  c.  603,  providing  that  "If  In  an  action  *  *  *  tor  a  personal  In- 
Jury  •  •  •  an  attorney  having  or  claiming  to  have  a  lien  •  •  • 
who  shall  have  appeared  for  the  person"  having  or  claiming  the  right  of 
action  no  settlement  or  adjustment  shall  be  valid  unless  consented  to  by 
the  attorney  or  approved  by  the  court,  the  conditional  clause  Is  incom- 
plete, the  legislative  Intent  Is  suflSciently  indicated,  and  the  defect  may 
be  remedied  by  inserting  "there  is"  before  "an  attorney"  in  the  quoted 
portion. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  S  47;  Dec  tMg. 
I  47.*] 

2.  CONSTITTJTIONAI.  LAW  (|  276*) ^DEPBIVATION  OF  LiBEBTY  TO  CONTBACT. 

The  right  of  a  plaintiff  of  full  age  and  sound  mind,  however  ignorant, 
to  settle  an  action  as  he  pleases,  is  a  property  right  protected  by  the  Con- 
stitution, of  which  the  Legislature  cannot  deprive  him  by  making  its  ex- 
ercise subject  to  the  approval  of  his  attorney  or  the  court,  though  it  may 
limit  his  power  to  settle  the  action  for  the  protection  of  his  attorney's 
claim  for  services. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  S|  845, 
846;   Dec.  Dig.  |  276.»] 

3.  COMPBOMISE  AND  SETTLEMENT  ({  2*) — STATUTOBT  REaTTI.ATI0N. 

Judiciary  Law  (Consol.  Laws,  c.  33)  §  480,  added  by  Laws  1913,  e.  603, 
relative  to  settlements  of  actions  for  personal  injuries  without  the  con- 
sent of  plalntifl's  attorney  or  an  order  of  the  court,  was  not  intended  to 
protect  ignorant  plaintiffs  from  settlements  induced  by  unscrupulous  de- 
fendants, but  to  protect  attorneys  from  collusive  settlements  by  their 
clients,  and  did  not  apply  where  it  did  not  ap];)ear  that  the  attorney  had 
or  claimed  any  lien,  that  defendant  had  notice  of  any  such  claim,  or  that 
plaintur  was  not  willing  to  satisfy  his  attorney's  claim. 

[Ed.  Note. — ^For  other  cases,  see  Compromise  and  Settlement  Cent  Dig. 
181-4;  Dec.  Dig.  8  2.*] 

Action  by  Patrick  Sweeney  against  the  Nassau  Electric  Railroad 
Company.  On  demurrer  to  a  defense  in  the  answer.  Demurrer  over- 
ruled. 

Joseph  F.  Maguire,  of  Brooklyn,  for  plaintiff. 
George  D.  Yeomans,  of  Brooklyn,  for  defendant 

SCUDDER,  J.  Plaintiff,  by  an  attorney,  commenced  an  action 
against  defendant  to  recover  damages  for  personal  injuries.  Defend- 
ant in  its  answer  pleaded  as  a  defense  that  subsequent  to  the  service 
of  the  summons  the  plaintiff,  for  valuable  consideration,  executed  an 
instrument  releasing  and  discharging  defendant  from  liability  upon 

•For  otber  cases  see  same  topic  ft  {  mumbbs  In  Dee.  ft  Am.  Diss.  1907  to  date,  ft  Rap'r  ladexoB 
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the  cause  of  action  set  up  in  the  complaint,  and  that  such  settlement 
or  adjustment  was  made  without  the  consent  of  plaintiff's  attorney. 
To  this  defense  plaintiff,  by  his  attorney,  demurred,  on  the  ground 
that  it  was  insufficient  in  law. 

[1]  The  demurrer  is  based  upon  section  480  of  thfe  Judiciary  Law, 
a  new  section  added  to  the  Judiciary  Law  by  Laws  1913,  c.  603.  This 
section  reads  as  follows: 

"Sec  480.  Settlement  of  Actions  for  Personal  Injury.  If,  In  an  action  com- 
menced to  recover  damages  for  a  personal  injury,  or  for  death  as  the  re- 
sult of  a  personal  injury,  [tliere  is]  an  attorney  having  or  claiming  to  hare 
a  lien  for  services  performed  or  to  be  performed  who  shall  have  appeared 
for  the  person  or  persons  having  or  claiming  to  have  a  right  of  action  for 
such  Injury  or  death,  no  settlement  or  adjustment  of  such  action  shall  be 
valid,  unless  consented  to  In  writing  by  such  attorney  and  by  the  person 
or  persons  for  whom  he  shall  have  appeared,  or  approved  by  an  order  of  the 
court  in  which  such  action  is  brought" 

The  conditional  clause  which  constitutes  the  first  portion  of  the 
sentence  of  which  this  section  is  composed  is  defective  in  that  the 
predicate  is  omitted.  The  language  employed, '  however,  sufficiently 
indicates  the  legislative  intent  to  enable  the  court  to  remedy  the  de- 
fect by  construction.  The  words  "there  is"  in  brackets  in  the  above 
quotation  have  been  inserted  by  me  to  indicate  my  understanding  of 
what   the  Legislature  intended. 

[2,  3]  It  was  not  the  purpose  of  the  Legislature  in  passing  this  act 
to  protect  ignorant  plaintiffs  from  being  prevailed  upon  by  un- 
scrupulous defendants  to  settle  meritorious  causes  of  action  for  in- 
adequate amounts.  A  plaintiff  of  full  age  and  sound  mind,  however 
i|jnorant  he  may  be,  cannot  be  deprived  of  his  right  to  settle  an  ac- 
tion as  he  pleases.  Such  right  is  incident  to  his  absolute  ownership 
of  the  cause  of  action.  It  is  a  property  right  protected  by  the  Con- 
stitution, and  the  Legislature  is  without  power  to  deprive  him  of 
such  right  by  making  its  exercise  subject  to  the  approval  of  his 
attorney  or  of  the  court. 

It  is  within  the  power  of  the  Legislature,  however,  to  protect  the 
claim  of  plaintiff's  attorney  for  services  performed,  or  to  be  per- 
formed, in  such  an  action  by  limiting  plaintiff's  power  to  settle  the 
action. 

Both  the  common  law  and  the  courts  in  the  exercise  of  their  equita- 
ble powers  seek  to  secure  to  an  attorney  his  fees  and  costs.  By  the 
common  law  an  attorney  by  commencing  an  action  acquires  no  lien 
on  the  cause  of  action.  The  lien  only  arises  after  judgment.  But 
where  before  judgment  the  parties  make  a  settlement  of  the  action 
collusively  for  the  purpose  of  defrauding  the  attorney  out  of  his 
costs,  the  coirrts  have  been  accustomed  to  intervene  and  to  protect 
the  attorney  by  permitting  him  to  proceed  with  the  action,  and,  if  he 
is  able  to  establish  a  right  to  recover  on  the  cause  of  action  as  it 
originally  stood,  to  permit  such  recovery  to  the  extent  of  his  costs  in 
the  action.  Randall  v.  Van  Wagenen,  115  N.  Y.  527,  532,  22  N.  E. 
361,  12  Am.  St.  Rep.  828;  Coughlin  v.  N.  Y.  C,  etc.,  R.  R.  Co.,  71 
N.  Y.  443,  27  Am.  Rep.  75.  The  courts,  however,  recognize  the 
plaintiff's  right  to  control  the  management  of  his  own  cause,  and  to 
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determine  when  the  litigation  shall  cease,  provided  he  is  willing  and 
able  to  satisfy  his  attorney's  just  claims.  Lee  v.  Vacuum  Oil  Co.,  126 
N.  Y.  579,  27  N.  E.  1018. 

Section  480  of  the  Judiciary  Law  is  to  be  construed  in  the  light  of 
the  law  as  it  stood  at  the  time  of  its  enactment.  It  is  apparent  from 
language  of  this  statute  that  its  purpose  is  to  protect  attorneys  who 
conduct  personal  injury  and  death  cases  from  collusive  settlements 
by  their  clients.  By  its  terms  it  is  only  when  the  attorney  has  or 
claims  to  have  a  Hen  that  his  consent  in  writing  or  the  approval  of  the 
court  is  necessary  to  the  validity  of  the  settlement. 

This  construction  of  the  statute  disposes  of  plaintiff's  demurrer. 
It  does  not  appear  from  the  defense  demurred  to  that  the  settlement 
which  it  sets  up  is  within  the  statute.  It  is  not  alleged  therein  that 
plaintiff's  attorney  has,  or  claims  to  have,  a  lien  for  services,  or  that 
defendant  had  notice  of  any  such  claim,  or  that  plaintiff  is  not  willing 
and  able  to  satisfy  his  attorney's  just  claims. 

Demurrer  overruled,  with  costs. 


BARRETT  v.  JOHN  V.  SCHAEFER,  JR.,  &  CO.,  et  aL 
(Supreme  Ck>urt,  Appellate  Dirlsion,  Second  Department    April  10,  1914.) 

1.  MxoHANioB'  LixRs  (i  146*) — ^NoncK  OF  Libit — ^Vauditt. 

Under  Lien  Law  (Consol.  Laws,  c.  38)  |  3,  giving  contractors,  snbcon- 
tractors,  laborers,  or  materialmen  a  Hen,  and  section  9,  requiring  tlie  no- 
tice of  lien  to  state  the  name  and  residence  of  the  partlea,  the  labor  per- 
formed or  to  be  performed,  or  materials  furnished  or  to  be  furnished,  and 
the  agreed  price  or  value  thereof,  and  section  10,  authorizing  the  flUng  of 
notice  of  lien  during  the  progress  of  the  work  or  furnishing  of  the  ma- 
terials, or  within  90  days  after  the  completion  of  the  contract,  a  notice  of 
Uen  by  a  materialman,  which  shows  that  he  furnished  millwork  for  a 
building  for  a  specified  value  or  agreed  price,  and  which  recites  "the 
time  when  the  first  item  of  work  was  performed  or  materials  furnished" 
and  "the  time  when  the  last  item  of  the  work  was  performed  or  materials 
were  fumished,"  was  valid  as  a  notice  of  a  lien  for  materials,  though  In 
the  alternative  form,  and  the  averments  therein  as  to  items  of  work  must 
be  ignored  as  surplusage. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  IS  246- 
252;  Dec.  Dig.  i  146.*] 

2.  Mechanics'  Lien  (J  139*) — ^Notice  ot  Liew — Validity. 

A  notice  of  lien,  which  sets  forth  the  labor  i)erformed  and  to  be  per- 
formed, and  the  materials  fumished  and  to  be  furnished,  and  the  agreed 
price  and  value  of  the  labor  and  material,  and  a  total  agreed  price  and 
value  of  the  labor  and  material  and  the  amount  unpaid,  with  a  statement 
when  the  first  and  last  items  of  work  were  performed  and  the  first  and 
last  items  of  material  were  furnished,  showed  that  the  amount  due  the 
lien  claimant  was  stipulated,  justifying  the  inference  that  there  was  an 
entire  agreement  to  furnish  the  material  and  do  the  work  for  the  aggre- 
gate amount  of  which  amount  the  sum  specified  as  unpaid  was  due,  and 
was  sufilcient  under  the  lien  law  (ConsoL  Laws,  c.  33). 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Coit  Dig.  {|  234- 
236;   Dea  Dig.  i  139.*] 
- 
*For  other  casu  see  same  topic  a  i  numbib  la  Dec.  A  Am.  Digs.  1M7  to  date.  *  Rap'r  Indexes 
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S.  Mkchakics'  Liehs  ({  202*) — Asaio^iiXNTB— Vauoitt — Statdtobt  Psovi- 

8ION8. 

An  Instrument,  whereby  a  building  contractor  assigned  to  a  third  per- 
son all  his  rights,  to  the  extent  of  a  spedfled  sum.  In  the  balance  and 
final  payments,  as  per  statements  attached,  which  would  become  due  un- 
der a  contract  for  the  erection  of  buildings  and  which  authorised  and  di- 
rected the  owner  to  pay  the  third  person  the  si)eclfled  sum  and  to  deduct 
the  same  from  the  final  payments  and  balance  on  contract  when  due,  and 
appointed  the  assignee  attorney  in  fact  with  power  to  collect  from  the 
owner  the  specified  sum  and  to  execute  a  proper  receipt,  does  not  give  the 
assignee  the  right  to  assert  a  lien. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  i  875; 
Dec.  Dig.  i  202.  •] 

4.  Mechanics'  Liens  (S  202*) — AssiomixNTS — Validitt — Statutqbt  Pkovi- 

BIORS. 

The  Instrument  may  not  be  sustained  as  a  valid  assignment  under  lien 
Law  (Consol.  Laws,  c.  33)  i  15,  authorizing  assignments  of  contracts  when 
there  was  a  failure  to  file  the  contract  or  a  statement  of  the  substance 
thereof  or  a  copy  of  either,  and  the  instrument,  if  deemed  an  equitable 
assignment,  as  being  an  order  for  payment  of  money.  Is  not  enforceable 
because  still  subject  to  section  15. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  liens.  Cent  Dig.  |  376;  Dec. 
Dig.  f  202.»] 

Jenks,  P.  J.,  and  Bich,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  Westchester  County. 

Action  to  foreclose  a  mechanics'  lien  by  Edward  P.  Barrett  against 
John  V.  Schaefer,  Jr.,  &  Co.,  and  others.  From  a  part  of  the  judgment 
plaintif!  appeals,  and  from  the  whole  of  the  judgment  certain  of  the 
defendants  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
STAPLETON,  JJ. 

Henry  R.  Barrett,  of  White  Plains,  N.  Y.  (Henry  W.  Eaton,  of  New 
York  City,  and  Floyd  M.  Grant,  on  the  brief),  for  plaintiff. 

Victor  E.  Whitlock,  of  New  York  City,  for  defendant  Hudson  Trust 
Co. 

Norbert  Heinsheimer,  of  New  York  City,  for  defendant  Traitel  Mar- 
ble Co. 

Wilson  R.  Yard,  of  Pleasantville,  for  defendants  Marshall  &  Huf- 
cutt  and  others. 

William  A.  Moore,  of  New  York  City,  for  defendants  MezuUo  and 
others. 

Otto  A.  Samuels,  of  New  York  City,  for  defendants  Craig  &  Brown. 

PER  CURIAM.  This  is  an  action  to  foreclose  a  mechanic's  lien. 
The  controversy  presents  attack  and  counter  attack  by  various  of  the 
alleged  lienors  upon  the  ground  of  fatal  defects  in  many  of  the  liens. 
There  are  four  liens  which  we  will  discuss,  because  upon  the  question 
of  their  validity  the  court  is  not  in  agreement.  Two  are  filed  by  the 
plaintiff  Barrett,  one  by  the  White  Plains  Trim  Company,  and  one  by 
the  Lieberman  &  Sanford  Company.    All  the  liens  save  these  are  valid. 

[1]  The  defect  asserted  to  exist  in  the  two  notices  of  lien  filed  by 

*For  otber  caies  m*  aune  topic  ft  J  mombis  In  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rep'r  Indazw 
146N.X.S.— 67 
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the  plaintiff  Barrett  arises  from  the  statement  contained  in  tbe  notices 
that: 

"The  time  when  the  first  Item  of  work  was  performed  or  materials  fur- 
nished was  on  the  20th  day  of  May,  1910,  and  the  time  whoi  the  last  item 
of  such  work  was  performed  or  materlala  were  furnished  was  on  the  7th  day 
of  February,  1912." 

The  corresponding  requirement  of  the  Lien  Law  (section  9,  subd.  6, 
c.  38,  Laws  of  1909,  constituting  chapter  33  of  the  Consolidated  Laws) 
reads: 

"l*be  notice  of  lien  shall  state:  •  •  *  Xhe  time  wben  the  first  and  last 
items  of  work  were  performed  and  materials  were  furnished." 

The  criticism  is  that  the  statement  in  the  notice  is  in  the  disjunctive. 
The  authority  for  the  condetrination  is  the  line  of  cases  beginning  with 
Bradley  &  Currier  Co.  v.  Pacheteau,  71  App.  Div.  149,  75  N.  Y.  Supp. 
531 ;  Id.,  175  N.  Y.  492,  67  N.  E.  1080,  in  which  liens  were  condemned 
because,  owing  to  statements  made  in  the  alternative,  facts  which  the 
statute  required  to  be  stated  were  not  definitely  stated.  The  reason  for 
the  rule  declared  in  those  casies  has  no  application  to  the  question  in 
this  case. 

"Tbe  statute  requires  tbe  lienor  to  state  explicitly  or  by  plain  inference 
tbe  value  or  the  agreed  price  of  the  labor  performed  or  materials  fumisbed 
at  tbe  Ume  of  the  filing  of  the  lien.  Finn  t.  Smith,  186  N.  Y.  465  [79  N.  E. 
714].  Hence  a  statement  in  the  alternative  of  th6  labor  performed  or  to  be 
performed,  etc.,  is  not  an  affirmation  of  any  fact  required  to  be  stated.  Tbe 
fact  may  be  either  tbe  one  or  the  other,  whereas  tbe  statute  requires  an  ex- 
plicit statement  of  what  tbe  fact  is."  Abelman  v.  Myer,  122  App.  Div.  470, 
471,  106  N.  X,  Supp.  978,  979. 

The  information  as  to  the  labor  performed  or  the  materials  fur- 
nished, and  the  agreed  price  or  value  thereof,  is  for  the  purpose  of  ap- 
prising the  owner  so  that  he  may,  upon  inquiry,  ascertain  whether  the 
materials  have  been  actually  furnished  or  not,  and  the  value  of  the 
same.  Vogel  v.  Luitwieler,  52  Hun,  184,  189,  5  N.  Y.  Supp.  154.  The 
object  of  the  provision  requiring  the  notice  to  state  the  time  when  the 
first  and  last  items  of  work  were  performed  and  materials  were  fur- 
nished is,  so  far  as  the  latter  requirement  is  concerned,  to  establish 
whether  the  labor  was  performed  or  the  materials  were  furnished  dur- 
ing the  progress  of  the  work,  or  whether  90  days  had  elapsed  since  the 
completion  of  the  contract,  or  the  final  perforinartce  of  the  work,  or  the 
final  furnishing  of  the  materials,  dating  from  the  last  item  of  work  per- 
formed or  of  materials  furnished.    Section  10,  Lien  Law,  ut  supra. 

A  lien  is  available  to  four  classes :  Contractors,  subcontractors,  la- 
borers, or  materialmen.  Section  3,  Lien  Law,  ut  supra.  Section  9  of 
the  Lien  Law  requires  what  the  notice  of  lien  shall  state,  irrespective 
of  the  class  to  which  the  person  making  and  filing  the  notice  belongs. 

In  the  notices  filed  it  appears  that  the  lienor  was  a  materialman  and 
that  what  he  furnished  was  trim — sash,  door,  trim,  and  other  building 
material  and  millwork^ — and  any  reference  in  his  notice  to  labor  should 
be  considered  as  labor  incidental  to  the  manufacture  of  his  material. 
Felgenhauer  v.  Haas,  123  App.  Div.  75,  76,  108  N.  Y.  Supp.  476;  Mar- 
tin V.  Gavigan  Co.,  107  App.  Div,  279,  283, 95  N.  Y.  Supp.  14;  Clarke 
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V.  Heylman»  80  App.  Div.  572,  576,  80  N.  Y,  Sopp.  794.  The  entire 
notice  may  be  considered  in  construing  any  particular, part  of  it,  and' 
where  it  appears  in  the  notice  that  the  lienor  is  a  materialman,  and  that 
what  he  asserts  is  a  lien  for  the  principal  and  interest  for  the  value  or 
agreed  price  of  materials,  he  is  not  required  to  state  separately  the  time 
when  the  first  and  last  items  of  work  were  performed,  and  any  refer- 
ence to  items  of  work  contained  in  his  statement,  made  in  an  atten^ted 
compliance  with  subdivision  6  of  section  9  of  the  Lien  Law,  may  be  ig- 
nored as  surplusage.  Vitelli  v.  May,  120  App.  Div.  448, 450,  104  N.  Y. 
Supp.  1082;  Schwartz  v.  Lewis,  138  App.  Div.  566,  568,  123  N.  Y. 
Supp.  319;  Felgenhauer  v.  Hass,  ut  supra. 

"As  to  the  time  and  dates  of  work  done  and  materials  famished  for  whidi 
a  lien  Is  claimed,  all  that  la  required  Is  such  certainty  as  will  enable  those 
Interested  to  discover  during  what  period  the  materla}B  were  delivered  or 
the  work  [was]  done  so  as  to  individuate  the  transaction."  27  Cyc.  182,  cited 
with  approval  in  Hurley  v.  Tucker,  128  App.  Div.  68<^  686,  112  N.  Y.  Supp. 
980,  985,  affirmed  198  N.  Y.  634,  92  N.  E.  1087. 

We  determine  that  the  two  notices  of  lien  filed  by  the  p^laintiff  Bar- 
rett are  free  from  defect;  and,  as  the  only  objection  against  the  lien 
filed  by  defendant  White  Plains  Trim  Company  is  a  similar  alleged  de- 
fect, we  pronounce  it  valid  also. 

[2]  The  Lieberman  &  San^rd  Company  notice  provides ; 

"(4)  The  labor  performed  was  setting  iron  and  glass  doors,  iron  stair, 
bronze  saddles,  iron  lamps,  iron  ladder.  The  labor  to  be  performed  is  to 
set  wrought  iron  grilles,  and  quarter-inch  plate  glass  Indoors.  The  material 
fnmished  vsm  iron  entrance  doors,  iron  stairs,  bronze  saddles,  iron  lamps 
and  iron  ladder.  The  material  to  be  furnished  is  quarter-inch  plate  glass  in 
entrance  doors.  The  agreed  price  and  value  of  said  labor  Is  ten  hundred 
seventy  and  63/100  dollars.  The  agreed  price  and  value  of  said  material 
l8  eighte«i  hundred  seventy-eight  37/100  dollars  or  total  for  labor  and 
materials  twenty-nine  hundred  fifty  dollars. 

"(6)  The  amount  unpaid  to  the  lienor  for  such  labor  and  material  la  seven 
hundred  and  fifty  dollars. 

"(6)  The  time  when  the  first  items  of  work  were  performed  was  April  11, 
1911,  and  tfte  time  when  the  first  Items  of  material  were  furnished  was  April 
11,  1911.  The  time  when  the  last  items  of  work  were  performed  was  Decem- 
ber 6,  1911,  and  the  time  when  the  last  Items  of  material  were  furnished 
was  February  27,  1912." 

The  contract  as  to  the  labor  was  entire,  as  was  the  contract  for  the 
material,  and  it  is  exactly  stated  when  the  first  items  of  work  were 
done  and  the  first  items  of  material  were  furnished,  and  when  the  last 
item  of  work  was  done  and  the  last  item  of  material  furnished.  The 
items  of  labor  to  be  performed  and  the  items  of  material  to  be  fur- 
nished are  clearly  stated.  The  statute  (section  9,  subd.  4)  requires  that 
the  notice  shall  state  "the  labor  performed  or  to  be  performed,  or  ma- 
terials furnished  or  to  be  furnished  and  the  agreed  price  or  value  there- 
of." In  Toop  V.  Smith,  87  App.  Div.  241,  84  N.  Y.  Supp.  326,  the  no- 
tice did  not  state  what  materials  were  furnished  or  what  work  was 
done.  No  specifications  or  drawings  appeared  in  or  in  connection  with 
the  notice  of  lien.  Attention  is  not  directed  to  the  omission  to  state  the 
price.  The  decision  was  affirmed  in  181  N.  Y.  283,  73  N.  E.  1113, 
where,  after  a  reference  to  the  contents  of  the  notice,  Judge  Werner 
wrote: 
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"We  tblnk  tbls  recital  will  be  scanned  in  vain,  either  (1)  for  any  statement 
of  labor  performed,  (2)  or  to  be  performed,  (3)  or  materials  fumislied,  (4)  or 
to  be  furnished." 

Then  the  opinion  tends  to  the  concession  that,  if  the  specifications 
and  drawings  had  been  attached  to  the  notice,  there  would  have  been  a 
substantial  compliance  with  the  statute.  Finn  v.  Smith,  ut  supra,  held 
that: 

"Under  the  statute  any  notice  of  lien  must  state  either  explicitly  or  by 
plain  Inference  the  value  or  the  agreed  price  of  the  labor  performed  or 
materials  furnished  at  the  time  of  filing  thereof." 

A  notice  is  not  to  be  denounced  as  defective  if  under  certain  circum- 
stances it  may  be  declared  valid.  The  lien  is  restricted  by  express  pro- 
vision of  statute  to  the  principal  and  interest  of  the  vaJue  or  agreed 
price  or  labor  performed  and  materials  furnished.  Lien  Law,  art.  2,  § 
3 ;  Doll  V.  Coogan,  48  App.  Div.  121,  62  N.  Y.  Supp.  627,  affirmed  168 
N.  Y.  656, 61  N.  E.  1129;  O'Reilly  v.  Mahoney,  123  App.  Div.  275, 108 
N.  Y.  Supp.  53.  A  state  of  facts  may  exist  where,  during  the  progress 
of  the  work  and  before  the  entire  work  is  done  or  all  the  materials  fur- 
nished, one  entitled  to  a  lien  may  file  his  notice  for  the  whole  contract 
price  and  assert  a  lien  therefor,  provided  the  balance  of  the  contract  is 
thereafter  fully  completed  according  to- its  terms.  Lien  Law,  §  10: 
Heinlein  v.  Murphy,  3  Misc.  Rep.  47,  48,  22  N.  Y.  Supp.  713.  See 
Firth  V.  Rehfeldt,  30  App.  Div.  326,  331,  51  N.  Y.  Supp.  980,  affirmed 
164  N.  Y.  588,  58  N.  E.  1087.  The  notice  sets  forth  the  labor  per- 
formed and  to  be  performed,  and  the  materials  furnished  and  to  be 
furnished,  the  agreed  price  and  value  of  the  labor,  the  agreed  price  and 
value  of  the  material,  and  a  total  agreed  price  and  value  of  the  labor 
and  material,  and  the  amount  unpaid,  together  with  a  statement  when 
the  first  and  last  items  of  work  were  performed  and  the  first  and  last 
items  of  material  were  furnished.  Inasmuch  as  the  amount  due  the 
lienor  was  stipulated,  we  have  no  knowledge  except  that  diat  comes 
from  the  lien  itself,  and  it  is  inferable  therefrom  that  there  was  an  en- 
tire agreement  to  furnisti  the  material  and  do  the  work  for  the  sum  of 
$2,750,  of  which  th^  amount  of  $750  is  unpaid.  The  notice  shows  that 
there  was  one  agreement,  one  transaction,  a  statement  of  the  gross 
price  for  all  the  labor  and  of  a  gross  price  for  all  the  material,  and 
the  union  of  the  two  prices  in  a  gross  sum  for  both  labor  and  material. 
Where  the  contract  is  entire  both  as  to  labor  and  material,  and  there  is 
a  gross  sum,  and  the  notice  shows  it,  and  what  has  been  done  and  what 
has  been  left  undone,  and  the  amount  unpaid,  the  demand  of  the  stat- 
ute has  been  met.  In  such  case  it  is  not  necessary,  nor  is  it  generallj' 
practicable,  that  the  agreed  price  should  be  disregarded  and  that  the 
person  furnishing  the  labor  and  material  should  preserve  data  of  the 
labor  and  material  furnished  and  make  an  estimate  of  the  value  of  la- 
bor or  material  undone  or  unfurnished,  for  the  purpose  of  stating  the 
value  of  such  labor  and  such  material.  Full  information  is  furnished 
by  showing  the  transaction  between  the  parties.  The  notice  is  without 
defect,  and  the  lien  of  Lieberman  &  Sanford  Company  is  valid.  Fel- 
genhauer  v.  Haas,  ut  supra ;  Martin  v.  Gavigan  Co.,  ut  supra ;  Woolf 
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V.  Schaefer,  103  App.  Div.  567,  571,  573,  93  N.  Y.  Supp.  184;  Clarke 
V.  Heylman,  ut  supra. 

[3,  4]  The  defendant  Hudson  Trust  Company  makes  a  claim  on  the 
moneys  due,  which  constitute  the  fund  out  of  which  the  liens  are  pay- 
able. The  amount  of  its  claim  would  practically  exhaust  the  fund. 
The  validity  of  its  claim  is  presented  for  adjudication  by  virtue  of  an 
assignment  which  reads : 

"For  and  in  consideration  of  tbe  sum  of  twentjr-flre  thousand  (125,000.00) 
dollars,  lawful  money  of  tbe  United  States,  paid  by  the  Hudson  Trust  Com- 
pany, Tbirty-Nintb  St.  &  Broadway,  Manhattan  borough,  dty  of  New  York, 
■to  John  Y.  Schaefer,  Jr.,  &  Co.,  the  said  John  V.  Schaefer,  Jr.,  ft  Co.,  here- 
by assigns  all  rights,  title  and  Interest  to  the  extent  of  twenty-flye  thoasand 
($25,000.00)  dollars  in  the  balance  and  final  payments  as  per  statement 
herewith  attached  which  will  become  due  under  contract  between  said  John 
V.  Schaefer,  Jr.,. ft  Co.,  and  the  Hebrew  Sheltering  Guardian  Society  of  New 
Tork  (Orphan  Asylum)  for  the  erection  of  twenty-eight  (28)  buildings  at 
PleasantTllle,  New  Tork,  and  hereby  authorises  and  directs  the  said  Hebrew 
Sheltering  Guardian  Society  of  New  York  (Orphan  Asylum)  to  pay  the  said 
Hudson  Trust  Company  the  said  sum  of  twenty-five  thousand  ($26,000.00) 
dollars  and  to  deduct  the  said  amount  from  the  said  final  payments  and 
balance  of  contract  when  same  becomes  due  and  owing  to  tiie  said  John 
V.  Schaefer,  Jr.,  &  Co.  from  said  Hebrew  Sheltering  Guardian  Society  of 
New  York  (Orphan  Asylum)  under  the  terms  of  said  contract,  and  the  said 
John  V.  Schaefer,  Jr.,  ft  Co.  does  hereby  make,  constitute  and  appoint  the 
said  Hudson  .Trust  (Company  its  attorney  in  fact  with  full  power  and  au- 
thorizes it  to  collect  and  receive  from  the  said  Hebrew  Sheltering  Guardian 
Society  of  New  York  (Orphan  Asylum)  said  sum  of  twenty-five  thousand 
($25,000.00)  dollars  to  execute  and  deliver  a  proper  receipt  of  said  amount 
In  the  name  of  the  said  John  V.  Schaefer,  Jr.,  ft  Co. 

"John  y.  Schaefer,  Jr.,  ft  Co., 

"John  V.  Schaefer,  Jr,  Prerident" 

In  the  first  place,  we  think  that  as  assignee  the  Hudson  Trust  Com- 
pany could  not  assert  a  lien.  Rollin  v.  (Jross,  45  N.  Y.  766;  Tisdale 
Lumber  Co.  v.  Read  Realty  Co.,  154  App.  Div.  270,  138  N.  Y.  Supp. 
829.  In  the  second  place,  the  law  specifically  provides  that  no  such 
assignment  shall  be  valid  until  the  contract  or  a  statement  containing 
the  substance  thereof,  and  such  assignment,  or  a  copy  of  each,  be  filed 
in  the  office  of  the  county  clerk.  Lien  Law,  ut  supra,  §  15.  It  is  not 
disputed  that  neither  the  contract  nor  a  statement  containing  the  sub- 
stance thereof,  nor  a  copy  of  either,  was  filed.  The  contention  of  the 
trust  company,  however,  is  that  the  language  contained  in  the  assign- 
ment was  sufficient  to  constitute  "a  statement  containing  the  substance" 
of  the  contract.  A  reading  of  the  assignment  does  not  indicate  that 
there  was  any  attempt  to  comply  with  the  statute  by  including  such  a 
statement  in  the  assignment,  but  the  expressions  therein  relied  upon 
to  support  this  contention  are  but  simply  in  the  barest  identification 
of  the  contract  which  is  the  basis  of  the  assignment.  This  is  not  a 
statement  containing  the  "substance"  of  the  contract,  but  merely  a  de- 
scription of  the  contract.  Not  even  the  purchase  price  is  given.  It 
does  not  appear,  even,  that  there  was  even  a  statement  "herewith  at- 
tached." Here  is  a  plain  omission  of  an  explicit  provision  of  the  stat- 
ute, which  requires  the  filing  of  the  assignment  and  the  contract  or  a 
.statement.  There  is  a  long  and  labored  discussion  as  to  the  liberal 
construction  and  substantial  compliance  required  by  the  statute  itself. 
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but  this  does  not  mean  that  we  can  disregard  omissions  even  to  com- 
ply with  the  requirement  of  the  statute,  when  there  is  no  attempt  at 
compliance.  As  was  said  in  Mahley  v.  German  Bank,  174  N.  Y.  at 
page  501,  67  N.  E.  at  page  118 : 

"But  under  the  most  liberal  rule  of  construction  we  cannot  find  anything 
In  the  notice  that  even  attempts  to  state  when  the  first  item  of  work  was 
done  or  anything  from  which  that  time  may  be  inferred.  It  Is  true  that  the 
particular  advantage  or  object  of  requiring  this  fact  to  be  stated  is  not 
readily  apparent,  but  the  statute  has  expressly  .required  it  Errors  in  the 
notice  may  be  disregarded,  and  it  is  not  necessary  that  the  precise  verbiage  of 
the  law  should  be  followed.  But  the  provision  of  the  statute  that  the  law 
shall  be  construed  liberally  does  not  authorize  the  courts  to  entirely  dispense 
with  what  the  statute  says  the  notice  shall  contain.  We  are  therefore  con- 
strained to  hold  the  notice  of  lien  insufficient." 

In  Bradley  &  Currier  O).  v.  Pacheteau,  ut  supra,  it  is  said : 

"The  liberal  construction  provided  for  In  the  statute  assumes  that  the 
statute  has,  at  least  in  form,  been  complied  with,  and  that  was  not  done 
here.  To  give  this  notice  any  otlier  construction  would  in  effect  be  holding 
that  a  lien  might  be  acquired  by  tiie  filing  of  a  notice,  no  matter  how  de- 
fective, and  irrespective  of  whether  or  not  it  complied  with  the  statute  at 
all." 

See,  too,  Bradley  &  Son  v.  Huber  Co.,  146  App.  Div.  631, 131  N.  Y. 
Supp.  388 ;  Schwartz  v.  Lewis,  ut  supra. 

"A  liberal  construction  is  that  by  which  the  letter  of  the  statute  is  en- 
larged or  restrained  so  as  more  etFectually  to  accomplish  the  purpose  in- 
tended."    Weltmau  v.  Posenecker,  44  M.  Y.  Supp.  406. 

See  Sutherland  on  Statutory  Construction,  §  430. 

If  this  is  an  equitable  assignment,  as  is  contended,  it  was  subject  to 
the  same  section  15  of  the  Mechanic's  Lien  Law.  Harvey  v.  Brewer, 
178  N.  Y.  7,  70  N.  E.  73. 

But  this  appellant  also  contends  that  this  assignment  may  be  read  as 
an  order.  The  purpose  of  this  contention  is  to  avoid  the  necessity  of 
filing  the  contract  See  Brace  v.  City  of  Gloversville,  167  N.  Y.  457, 
60  N.  E.  779.  Of  course,  it  never  was  intended  as  an  order,  but  the 
effort  is  to  twist  it  into  one.  It  is  an  "order"  in  the  sense  that  per- 
force of  the  assignment,  and  naturally  in  furtherance  of  it,  it  author- 
izes and  directs  the  debtor  to  pay.  The  "order"  is  regarded  by  the 
appellant  as  an  equitable  assignment  (not  in  the  nature  of  a  bill  of  ex- 
change; there  is  no  acceptance),  e.  g.,  Parker  v.  City  of  Syracuse,  31 
N.  Y.  379,  Foster  v.  Dayton,  10  Daly,  228.  Thus  on  page  13  of  his 
points  this  appellant  says : 

"That  an  order  such  as  is  contained  in  the  instrument  given  by  the  con- 
tractor to  the  Hudson  Trust  Company  is  sufficient  as  an  equitable  assignment 
la  also  established  in  the  following  authorities." 

But  suppose  it  is  an  equitable  assignment;  it  is  still  subject  to  sec- 
ti(m  15,  ut  supra. 
We  hold  the  assignment  not  to  be  a  valid  claim  against  the  fund. 
The  judgment  appealed  from  should  be  affirmed,  without  costs. 

JENKS,  P.  J.,  and  RICH,  J.,  dissenting  in  part 
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JENKS,  P.  J.  I  dissent  in  part.  I  think  that  the  controlling  policy 
of  consideration  was  well  expressed  by  Bartlett,  J.,  in  Leramer  v,  Mor- 
ison,  89  Hun,  at  page  279,  35  N.  Y.  Supp.  624: 

"As  these  are  matteis  of  purely  statutory  creation  and  regulation.  It  seenis 
to  me  that  a  strict  adherence  to  the  letter  of  the  law  Is  more  conducive  to 
Justice  than  a  looser  construction  with  the  uncertainties  which  it  would 
necessarily  involve." 

The  express  requirement  of  a  statute  cannot  be  dispensed  with  be- 
cause "the  particular  advantage  or  object"  of  a  requirement  is  not 
"readily  apparent."  See  Mahley  v.  German  Bank,  174  N,  Y.  501, 
67  N.  E.  118.  And  liberal  construction  prescribed  even  by  the  terms 
of  the  very  statute  itself  does  not,  to  my  mind,  authorize  the  entire 
dispensation  of  an  express  provision  thereof.    Id. 

I  think  that  the  first  notice  of  lien  filed  by  the  plaintiff  is  bad.  The 
provision  thereof  "that  the  time  when  the  first  item  of  work  was  per- 
formed or  materials  furnished  was  on  the  20th  day  of  May,  1910,  and 
the  time  when  the  last  item  of  such  work  was  performed  or  materials 
were  furnished  was  the  7th  day  of  February,  1912,"  is  defective  for 
the  reason  that  the  alternative  expression  is  indicated  by  the  word  "or" 
state  neither  one  fact  nor  the  other.  Bradley  &  Currier  Co.  v.  Pache- 
teau,  71  App.  Div.  148,  75  N.  Y.  Supp.  531,  aiHrmed  as  to  this  feature ' 
175  N.  Y.  492,  67  N.  E.  1080,  and  approved  in  Finn  v.  Smith,  186  N. 
Y.  465,  79  N.  E.  714,  Abbott  v.  Easton,  195  N.  Y.  375,  88  N,  E.  572. 
See,  too.  New  Jersey  Steel  &  Iron  Co.  v.  Robinson,  85  App.  Div.  512- 
516,  83  N.  Y.  Supp.  450,  affirmed  178  N.  Y.  632,  71  N.  E.  1134,  and 
approved  in  Finn  v.  Smith,  supra.  This  objection  obtains  in  the  plain- 
tiff's second  notice  and  in  the  notice  of  the  White  Plains  Trim  Co. 
In  Bradley  &  Currier  Co.  v.  Pacheteau,  supra,  it  is  said : 

"The  liberal  construction  provided  tor  in  the  statute  assumes  that  the  stat- 
ute has,  at  least  in  form,  been  complied  with,  and  that  was  not  done  here. 
To  give  this  notice  any  other  construction  would  in  effect  be  holding  that 
a  lien  might  be  acquired  by  the  filing  of  a  notice,  no  matter  how  defective, 
and  irrespective  of  whether  or  not  it  complied  with  the  statute  at  all." 

I  think  that  the  notice  of  the  Lieberman  &  Sanford  Company  is  de- 
fective in  that  it  fails  to  separate  the  labor  done  and  to  be  done,  like- 
wise tiie  materials,  and  states  one  total  agreed  price  and  valu^p.  See 
Finn  v.  Smith,  supra ;  Toop  v.  Smith,  87  App.  Div.  241, 84  N.  Y.  Supp. 
326,  affirmed  181  N.  Y.  283,  73  N.  E.  1113. 

I  am  authorized  by  Mr.  Justice  RICH  to  state  that  he  concurs  with 
me. 


NAHOUM  V.  N.  E.  MAKCOGLOU  &  CO.,  Ina 
(Supreme  Court,  Appellate  Term,  First  Department    April  14,  1914.) 

COBPOBATIONB  (g  448*) — OBGANIZATTON — ADMISSIONS  PRIOB  TO  INCOBPOBATION. 

Admissions  of  corporate  liability,  made  prior  to  the  completion  of  tbf 
Incorporation,  are  not  bludlng  on  the  company. 

[Ed.  Not& — For  other  cases,  see  Corporations,  Cent  Dig.  H  1709i  178&- 
1792;    Dea  Dig.  i  448.*] 

•For  oikw  CUM  iM  um*  topte  A  |  nvussb  In  Dec.  £  Am.  pis*.  UffT  to  data.  *  Rep'r  Indaxas 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Julius  Nahoutn,  doing  business  as  the  Western  Trading 
Company,  against  N.  E.  Marcoglou  &  Co.,  Incorporated.  Judgment 
for  plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and  BI- 
JUR.JJ. 

Frank  E.  Hippie,  of  New  York  City  (William  G.  Phlippeau,  of  New 
York  City,  of  counsel),  for  appellant. 

Siegeltuch  &  Silverman,  of  New  York  City,  for  respondent 

BIJURr  J.  This  action  was  brought  to  recover  the  agfreed  price  of 
certain  tobaccos.  Defendant,  as  appears  from  its  name,  is  a  corpora- 
tion duly  organized  under  the  law  of  the  state  of  New  York.  Its  in- 
corporation was  not  completed  until  August  25,  1913.  Whatever  ad- 
missions of  liability  were  sought  on  the  trial  to  be  charged  against  it 
in  respect  of  the  transactions  sued  upon  were  made  prior  to  that  date, 
and  were  therefore  manifestly  not  binding  upon  it.  There  is  no  claim 
that  subsequent  to  its  incorporation  it  adopted  these  admissions  ex- 
pressly or  impliedly.  There  is  not  a  scintilla  of  testimony  as  to  any- 
thing done  by  or  said  on  behalf  of  the  company  after  its  incorporation, 
nor  is  there  any  evidence  that  it  received  the  goods  sued  for. 

It  is  elementary,  therefore,  that  the  judgment  must  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event  All 
concur. 


BREIDBART  et  al.  ▼.  EMPIRE  CITY  SUBWAY  CO. 
(Supreme  Court,  Appellate  Term,  First  Departmeiit    April  14,  1014.) 
McirtciFAL  CoBPOBATions  (i  845*) — ^Broken  Wateb  Main — ^Injubt  to  Ad- 
^oiniNO  Pbbiuses — Evidence. 

In  an  action  for  Injuries  to  plaintiffs  by  water  flowing  onto  premises  oc- 
ci4>ied  by  them  from  a  broken  water  main,  evidence  held  insufficient  to 
warrant  a  finding  that  the  main  was  cut  by  the  negligence  ot  defendant's 

servants 

[Ed.  Note. — For  other  cases,  see  Municipal  Corpontdons,  Cent  Dig.  H 
179^-1802;   Dec.  Dig.  S  845.*] 

Seabary,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term- 
Action  by  Isldor  Breidbart  ahd  others,  as  copartners  doing  business 
as  I.  Breidbart  &  Co.,  against  the  Empire  City  Subway  Company. 
From  a  judgment  for  plaintiffs  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  it  appeals.  Reversed,  and  new  trial 
granted. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,,  and 
BIJUR,JJ. 

Charles  T.  Russell,  of  New  York  City  (Alexander  Cameron,  of 
New  York  City,  of  counsel,  and  Benj.  F.  Briggs,  of  New  York  City, 
on  the  brief),  for  appellant. 

I.  Gainsburg,  of  New  York  City,  for  respondents. 

•For  oUier  cams  >ee  aame  tople  ft  i  UmtBKU  In  D«c.  A  Am.  Dfca^  1M7  to  date,  *  H^r  Indezea 


Digitized  by 


Google 


Sup.  Ct.)  BBBIDBAST  V.  EHPIBE  CITT  SUBWAY  CO.  1065 

LEHMAN,  J.  The  plaintiffs  have  recovered  a  judgment  for  dam- 
ages suffered  through  the  percolation  of  water  into  premises  leased 
by  them.  It  was  shown  at  the  trial  that  this  water  came  from  a  leak 
in  a  small  water  main  in  the  street  in  front  of  plaintiffs'  premises 
The- leak  was  caused  by  a  hole  evidently  cut  in  the  water  main  by 
some  sharp  instrument.  Obviously  to  sustain  a  recovery,  the  plain- 
tiffs have  the  burden  of  showing  that  this  hole  was  cut  by  one  of 
defendant's  servants. 

Upon  this  point  the  plaintiffs  produced  no  direct  evidence,  but 
they  showed  that  about  two  weeks  before  the  leak  was  discovered 
the  defendant  had  opened  a  trench  in  the  street  before  their  place 
of  business,  and  closed  it  up  again ;  that  when  the  leak  was  discovered 
the  defendant's  servants  opened  up  the  trench  again,  and  one  of  the 
plaintiffs  testified  that  the  broken  water  main  was  in  the  trench  where 
they  had  previously  worked. 

Inasmuch  as  this  testimony,  if  true,  would  show  that  the  defend- 
ant's servants  were  the  last  persons  who  had  access  to  the  water 
main,  and  that  no  other  person  could  have  caused  the  break  after  the 
trench  was  closed,  I  think  that  the  trial  justice  correctly  held  that 
the  plaintiffs  had  established  a  prima  facie  case. 

To  meet  this  testimony  the  defendant  produced  five  witnesses,  in- 
cluding a  plumber  employed  by  the  plaintiffs'  landlord,  who  all  tes- 
tified diat  the  defendant  had  failed  to  find  any  leak  in  the  original 
trench,  and  had  then  torn  up  the  pavement  for  several  feet  in  addi- 
tion, and  had  found  the  break  in  the  pipe  over  two  feet  away  from 
the  part  of  the  street  originally  excavated,  and  several  of  these  wit- 
nesses testify  without  contradiction  that  the  edges  of  the  break  show 
that  the  break  was  old,  and  that  a  wooden  plug  was  found  near  the 
break.  This  testimony  to  my  mind  so  clearly  outweighs  the  testi- 
mony produced  by  the  plaintiffs  that  the  verdict  should  be  set  aside. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 

BIJUR,  J.  (concurring).  Plaintiffs  sue  to  recover  damages  to  their 
stock  of  goods  caused  by  water  escaping  from  a  pipe  which  leaked. 
Plaintiffs'  claim  was  that  this  water  pipe,  which  ran  across  the  street 
on  which  plaintiffs'  premises  were  situated,  had  been  pierced  by 
workmen  employed  by  defendant  in  digging  a  trench  on  the  street 
some  ten  days  before  the  damage  was  caused. 

At  the  close  of  plaintiffs'  case,  defendant  moved  for  a  dismissal 
stating  his  grounds  adequately.  To  sustain  the  denial  of  this  mo- 
tion plaintiffs  appeal  to  the  doctrine  of  res  ipsa  loquitur.  It  is  sub- 
stantially conceded  by  both  sides  that  the  mere  fact  that  defendant's 
workmen  had  previously  dug  a  trench  in  the  street  would  afford  no 
justification  for  the  application  of  this  doctrine  unless  the  hole  in 
the  pipe  was  shown  to  have  been  either  within  the  line  of  the  trench 
so  dug  or  in  so  close  proximihr  to  it  as  to  amount  substantially  to 
the  same  thing.  A  careful  search  of  the  record  discloses  no  intelligible 
testimony  to  that  effect,  but  only  the  vaguest  intimation  in  tiiat  re- 
'gard  in  the  testimony  of  one  of  the  plaintiffs.    Indeed,  at  the  best,  it 
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could  liot  be  regarded  as  more  than  a  scintilla  of  eiadence.  De- 
fendant's testimony  was  to  the  effect  that  the  hole  was  two  feet  seven 
inches  from  the  line  of  the  old  trench. 

Under  these  circumstances,  the  judgment  must  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

SEABURY,  J,,  dissents. 


LINDER  T.  TEIER. 

(Supreme  Court,  Appellate  Term,  First  Department    Mareh  16,  1914.) 

BjfEcunoN  (i  443*) — Exbcuhon  Against  Pebson — ^Vacation — ^Appucatioh 
or  Statdtb. 

Code  Civ.  Proa  §  672,  provides  that,  except  where  an  order  of  arrest 
cap  be, granted  only  by  the  court  If  j)lalntlff  unreasonably  delays  trial  or 
neglects  to  Issue  execution  against  defendant's  person  within  10  days 
after  the  return  of  execution  against  the  property,  and  in  any  event  neg- 
lects to  Issue  the  same  after  entry  of  judgment,  or  when  it  appears  that 
plaintiff  in  an  action  or  the  Judgment  creditor  in  a  Judgment  delays  the 
eafoix-ement  of  his  remedies  by  collusion,  or  to  allow  the  debtor  to  remain 
in  prison  under  the  mandate  in  any  othefr  action  before  the  issuing  of  the 
mandate  in  favor  of  such  creditor,  so  as  to  produce  a  continued  and  ex- 
tended Imprisonment  by  virtue  of  the  separate  mandates  in  the  different 
actions,  defendant  must  upon  his  application  be  discharged  frotn  custody 
if  be  has  been  taken  under  the  mandate  against  him  in  such  action,  or 
If  he  has  not  yet  been  Imprisoned  must  be  relieved  from  imprisonment  by 
virtue  of  such  mandate,  unless  reasonable  cause  be  shown  why  the  ap- 
.  plicatton  be  not  granted.  Held,  that  the  statute  was  only  applicable  to 
discharge  from  an  order  of  arrest,  and  did  not  refer  to  execution  against 
the  person,  so  that  failure  to  comply  therewith  was  not  a  ground  for  va- 
cating an  execution  against  the  person  of  defendant  in  a  breach  of  prom- 
ise action. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  {  1255;  Dec  Dig. 
I  44&*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Lena  Linder  against  Isidore  Feier.  From  an  order  va- 
cating an  execution  against  defendant's  person  in  an  action  for  breach 
of  promise  of  marriage,  plaintiff  appeals.  Reversed,  and  motion  de- 
nied. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and  BI- 
JUR.JJ. 

Nathaniel  H.  Kramer,  of  New  York  City  (Carl  Nathanson,  of  Brook- 
lyn, of  counsel),  for  appellant. 

BIJUR,  J.  The  learned  judge  below  wrote  a  short  memorandum  to 
the,  effect  that  the  motion  was  granted  "for  failure  to  comply  with  sec- 
tion 572  of  the  Code  of  Civil  Procedure,"  citing  Perry  v.  Kent,  88 
Hun,  407,  34  N.  Y.  Supp.  843,  affirmed  157  N.  Y.  710.  53  N.  E.  1130. 
Section  572,  however,  both  in  tenns  and  by  reason  of  the  context,  is 
plainly  applicable  only  to  discharge  from  an  order  of  arrest, 'and  has 
-no  reference  to  execution  against  the  person.    It  was  so  held  in  Sweet 

■  *Par  oU>er  easM  lee  same  topic  *  i  nvmbeb  In  Dec.,£  Am.  Dlga.  IMT  to  date,  tt  Itop'r  Iad«xw 
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V.  Norris,  12  Civ.  Proc.  R.  175,  and  that  case  is  cited  as  authority  for 
reversing  an  order  similar  to  the  one  herein  appealed  from  in  Perry 
V.  Hughes,  82  Hun,  614, 33  N.  Y.  Supp.  1 133.  See,  also,  People  ex  rel. 
Harris  v.  Gill,  85  App.  Div,  192.  83  N.  Y.  Supp.  135. 

The  decision  in  Perry  v.  Kent  has  no  bearing  on  the  question  at 
issue.  It  held  merely  that  where  an  order  to  vacate  an  execution  had 
been  made  at  Special  Term,  although  reversed  by  the  General  Term 
in  82  Hun,  614,  33  N.  Y.  Supp.  1133,  supra,  the  release  of  the  defend- 
ant by  the  sheriflf  from  detention  in  the  jail  limits  did  not  render  the 
sureties  on  defendant's  bond  liable  as  for  an  escape,  because,  although 
the  Special  Term  order  was  erroneous,  it  was,  nevertheless,  an  order 
within  the  jurisdiction  of  the  court  to  make,  and  until  its  reversal  the 
sheriff  was  bound  to  obey  it. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    AU  concur. 


SirVERMAN  V.  CHARLES  JACOBS  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  14,  ldi4.) 

JUDOKXNX    (§    128») — DBTATTI.T — Ilf QUEST. 

A  Judgment  for  plaintiff  on  defendant's  default  will  be  reversed,  where 
the  testimony  ou  Uie  inquest  did  not  disclose  a  cause  of  action,  without 
reference  to  the  merits  of  defendant's  motion  to  open  its  default. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  IS  223,  224,  228- 
230;  Dec.  Dig.  J  126.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict 

Action  by  Julius  Silverman  against  the  Charles  Jacobs  Company. 
From  a  Municipal  Court  order  denying  defendant's  motion  to  open  its 
default,  and  from  a  judgment  in  favor  of  plaintiff  on  an  inquest  taken 
by  the  court  without  a  jury,  defendant  appeals.  Appeal  from  judg- 
ment dismissed,  and  order  i'eversed. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and  BI- 
JUR.  JJ. 

Engel  Bros.,  of  New  York  City,  for  appellant 

Henry  Salant,  of  New  York  City,  for  respondent 

PER  CURIAM.  It  is  unnecessary  to  pass  upon  the  merits  of  the 
motion  to  open  defendant's  default,  as  the  order  must  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event,  because 
the  testimony  on  the  inquest  did  not  disclose  a  cause  of  action  against 
the  defendant.    Appeal  from  judgment  dismissed. 

•For  othar  cum  ■•«  uune  topic  &  i  NTniSBB  <n  Dae.  A  Am.  Digs.  IMT  to  data,  *  Rap'r  Indaxaa 
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MONARCH  MINING  CO.  T.  LATJ6HLIN  et  al. 

(Supreme  Court,  Appellate  Term,  Pint  Department    April  14,  1914.) 

CouxTs  ({  190*) — MumciPAi.  CovKxa — ^Appeal — ^Acnon  or  UNDEBTAKiNa — 
SuFFiciBNCT  OK  Complaint. 

Judgment  on  the  pleadings  should  be  rendered  for  defendant  in  an  ac- 
tion against  a  surety  on  an  undertaking  on  appeal  from  the  Municipal 
Court  to  the  Appellate  Term,  where  the  complaint  does  not  allege  com- 
pliance with  Code  Civ.  Proc.  |  1309,  prohibiting  such  an  action  until  10 
days  have  expired  since  the  service  upon  appellant's  attorney  and  the 
surety  of  a  written  notice  of  entry  of  Judgment  or  order  aflhming  the 
Judgment  appealed  from  or  dismissing  the  appeal  vnd  providing  the  man- 
ner of  such  seryice,  etc. 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  f  190.*] 

Municipal  Court,  Borough  of  the  Bronx,  Second  District. 

Action  by  the  Monarch  Mining  Company  against  William  Laughlin 
and  Edward  T.  Mulligan.  From  a  judgment  for  plaintiff,  defendant 
Mulligan  appeals.    Reversed,  and  new  trial  granted. 

Argued  March  term,  1914,  before  SEABURY.  LEHMAN,  and  BI- 
JUR,  JJ. 

Philip  J.  Dunn,  of  New  York  City,  for  appellant. 

Clarence  A.  Appleton,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  action  was  brought  against  a  surety  on  an  under- 
taking on  appeal  from  the  Municipal  Court  to  this  court.  As  the 
complaint  does  not  allege  compliance  with  section  1309  of  the  Code  of 
Civil  Procedure,  the  judgment  on  the  pleadings  should  have  been  for 
the  defendant,  instead  of  the  plaintiff. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


SCHWARTZ  T.  SILL. 
(Supreme  Court,  Appellate  Term,  First  Department    April  2,  1914.) 

Execution  (8  419*) — Supplkmkntabt  Pboceedings — Contempt — Fine. 

Under  Judiciary  Law  (ConsoL  Laws,  c.  80)  f  77S,  which  limits  the  court 
to  the  imposition  of  a  fine  of  not  more  than  f250  for  a  contempt  unless 
the  misconduct  constituting  the  contempt  caused  an  actual  loss  or  injury 
to  the  other  party  to  the  action,  in  which  case  a  fine  suflScient  to  in- 
demnify the  aggrieved  party  may  be  imposed,  a  fine  of  $410  cannot  be  im- 
posed upon  a  Judgment  debtor  because  be  failed  to  appear  for  examina- 
tion in  proceedings  supplementary  to  execution,  upon  the  theory  that,  dur- 
ing the  41  weeks  between  the  date  of  the  order  for  examination  and  the 
order  punishing  for  contempt  the  debtor  had  been  receiving  a  weekly 
salary  of  $100,  and  that  if  it  had  been  disclosed  on  his  examination  plain- 
tiff might  have  obtained  a  garnishee  order  for  10  per  cent,  because  the 
obtaining  of  the  garnishee  order  was  not  a  necessary  result  of  the  ex- 
amination and  the  actual  loss  provided  for  by  the  statute  must  be  one 
which  flows  out  of  the  misconduct 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  IMg.  ||  1202,  1204; 
Dec.  Dig.  f  419.*] 

•For  other  eaua  sa*  Mine  topic  *  i  nvhbbb  In  Deo.  A  Am.  Diss.  INT  to  data.  *  Rap'r  Indaxw 
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Appeal  from  City  Court  of  New  York,  Special  Term. 

In  the  matter  of  the  supplementary  proceedings  of  Edward  S. 
Schwartz  a^inst  William  Rapmiond  Sill.  Defendant  appeals  from  an 
order  grantmg  plaintiff's  motion  for  reargument  on  motion  to  punish 
for  contempt.    Order  reversed  and  motion  denied. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and  BI- 
JUR.  JJ. 

Katz  &  Sommerich,  of  New  York  City  (Maxwell  C.  Katz  and  Otto 
C  Sommerich,  both  of  New  York  City,,  of  counsel),  for  appellant. 

Benjamin  S.  Catts,  of  New  York  City  (Charles  Trosk,  of  New  York 
City,  of  counsel),  for  respondent. 

SEABURY,  J.  Without  detailing  the  numerous  steps  which  have 
been  taken  in  this^  proceeding,  it  is  sufficient  to  point  out  that  the  only 
question  which  we  deem  it  necessary  to  discuss  is  whether  the  order 
of  the  court  below,  increasing  the  fine  imposed  upon  the  defendant  for 
contempt  from  $50  to  $410,  is  authorized. 

On  April  3,  1913,  the  defendant  failed  to  appear  in  response  to  an 
order  for  examination  in  proceedings  supplementary  to  execution, 
which  had  been  duly  served  upon  him.  On  October  3,  1913,  the  plain- 
tiff obtained  an  order  to  show  cause  why  the  defendant  should  not  be 
ptmished  for  contempt  because  of  his  failure  to  appear  and  submit  to 
examination  on  April  3,  1913.  It  is  now  claimed  that  on  April  3,  1913, 
and  at  all  times  since  that  date,  the  defendant  has  been  in  receipt  of  a 
weekly  salary  of  $100.  The  court  below,  assuming  this  claim  to  be 
•correct,  increased  the  fine  from  $50  to  $410  on  the  theory  that  if  the 
defendant  had  appeared  for  examination  on  April  3, 1913,  and  had  dis- 
closed the  fact  that  he  was  in  receipt  of  this  weekly  salary,  the  plain- 
tiff could  then  have  obtained  a  garnishee  order  under  section  1391  of 
the  Code  of  Civil  Procedure,  which  would  have  entitled  the  plaintiff  to 
recover  10  per  cent,  of  that  sum  each  week,  and  that,  therefore,  41 
weeks  having  intervened,  the  actual  loss  or  injury  to  the  plaintiff  from 
the  defendant's  failure  to  appear  and  submit  to  examination  amounted 
to  $410. 

It  is  clear  that  under  section  773  of  the  Judiciary  Law  (Consol.  Laws, 
c.  30)  the  court  is  limited  to  the  imposition  of  a  fine  of  ^50  for  a  con- 
tempt, unless  the  misconduct  constituted  such  contempt  as  caused  an 
actual  loss  or  injury  to  the  other  party  to  the  action.  If  such  actual 
loss  or  injury  has  been  produced,  a  fine  sufficient  to  indemnify  the 
party  aggrieved  must  be  imposed.  The  actual  loss  or  injury  contem- 
plated by  the  statute  is  the  damage  which  results  from  the  misconduct 
of  the  person  adjudged  in  contempt.  The  misconduct  must  be  the 
proximate  cause  of  the  loss.  It  is  not  enough  that  the  loss  might  pos- 
sibly result,  or  even  that  it  may  probably  result.  The  loss  or  injury 
■contemplated  must  be  such  as  necessaril)r  results  from  the  misconduct 
in  order  that  the  misconduct  may  be  said  to  be  its  proximate  cause. 
The  appearance  of  the  defendant  and  submission  to  examination  would 
not  necessarily  have  resulted  in  the  creditor  obtaining  the  garnishee  or- 
der under  section  1391  of  the  Code  of  Civil  Procedure.  If  the  facts 
were  as  the  plaintiff  claims,  and  if  such  facts  had  been  disclosed  upon 
the  examination,  the  creditor  might  have  obtained  such  an  order  or  he 
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might  not.  All  that  can  be  said  is  that  4pon  ascertaining  the  amount 
of  the  defendant'-s  weekly  salary,  the  creditor  would  have  a  l^al  right 
to  such  an  order,  and  it  may  be  said  that  he  might  have  applied  for  and 
obtained  it.  The  garnishee  order  was  not,  however,  a  necessary  con- 
sequence of  the  appearance  of  the  defendant  and  his  submission  to  ex- 
amination. It  was  a  bare  possibility,.  Certainly  it  was  not  a  necessary 
consequence.  The  benefits  that  would  have  been  obtained  by  the  cred- 
itor, if  the  garnishee  order  had  been  made,  cannot,  therefore,  it  seems 
to  me,  properly  be  said  to  constitute  the  actual  loss  or  injury  which 
the  creditor  sustained  by  reason  of  the  failure  of  the  defendant  to  ap- 
pear and  submit  to  examination.  Moreover,  it  does  not  appear  that 
the  plaintiff  could  not  have  obtained  a  garnishee  order  even  if  the  de- 
f/5ndant  had  not  been  examined  in  supplementary  proceedings.  It  was 
open  to  the  plaintiff  to  obtain  an  order  for  the  examination  of  the  em- 
ployer of  the  defendant  to  ascertain  the  amount  of  the  salary  which 
the  defendant  was  receiving.  No  such  application  appears  to  have 
been  made. 

The  statutes  rendering  one  punishable  for  contempt  are  not  to  be 
amplified  by  construction,  and  I  think  it  is  reasonable  to  hold  that  the 
words  "actual  loss  or  injury"  as  used  in  the  statute  were  intended  to 
refer  to  such  loss  or  injury  as  was  the  proximate  or  necessary  result 
of  the  misconduct  complained  of  by  the  party  feeling  himself  ag- 
grieved. A  different  interpretation  would  render  one  liable  in  con- 
tempt proceedings  for  speculative  or  remote  losses  which  might  or 
might  not  flow  from  such  misconduct.  The  connection  between  the 
misconduct  of  the  defendant  in  failing  to  appear  for  examination  and 
the  loss  which  the  creditor  claims  to  have  sustained  is  entirely  uncer- 
tain. The  actual  loss  or  injury  which  the  statute  contemplates  is  that 
which  necessarily  follows  the  misconduct  of  the  debtor,  and  not  such 
as  would  follow  if  the  court  assumes  that  the  creditor  would  have 
taken  action  different  from  that  which  he  did  take. 

If  these  views  are  correct,  it  follows  that  the  order  of  the  learned 
Special  Term,  increasing  the  fine  from  $50  to  $410,  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  denied,  leaving  the 
original  decision  which  imposed  a  fine  of  $50  upon  the  defendant  in 
full  force  and  effect. 

LEHMA^N,  J.,  concurs.    BIJUR,  J.,  concurs  in  result 


BONAGDE  V,  PURIFICATO  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    April  14,  1914) 

EviDBRCK  ({  264*) — ^Actions — Admissions. 

In  an  action  for  work,  labor,  and  materials  furnished  in  the  reconstrac- 
tlon  of  a  dumb-waiter  shaft,  plaintifF,  who  held  himself  out  as  competent 
and  agreed  to  erect  a  shaft  which  would  not  be  unlawful,  erected  it  with 
two-inch  blocks.  At  the  close  of  the  case  plaintiff  conceded  "that  the 
Tenement  House  Department  requires  that  the  outside  of  the  dumb-waiter 
shaft  shall  be  four-inch  blocks."    Held,  that  the  concession  was  an  ad- 

•For  oUier  cases  see  sane  topic  ft  i  number  In  Dec.  A  Am.  Digs.  1907  to  data,  *  Rep*r  Indexes 
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mlaslcm  tbat  the  rules  of  tbe  Tenement  House  Department  bad  not  bees 
compiled  with,  and  hence  there  can  be  no  recovery. 

[Ed.  Note.— For  other  cases,  oee  Evidence,  Cent  Dig.  (  1028 ;  Dec.  Dig. 
I  264.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Ernest  Bonagur  against  Salvatore  Purificato  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed  and  re- 
manded. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and  BI- 
JUR.JJ. 

Fancis  X.  Mancuso,  of  New  York  City,  for  appellants. 

Menken  Bros.,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  idaintiff  has  recovered  a  judgment  for  $202 
upon  a  claim  for  work,  labor,  and  materials  furnished,  and  money 
loaned  to  the  defendant.  The  principal  item  of  plaintiff's  claim  is  the 
sum  of  $150,  the  agreed  price  of  tearing  down  an  old  elevator  shaft, 
and  of  building  a  new  shaft.  It  is  claimed  by  the  defendant  that  he 
told  the  plaintiff  that  the  shaft  must  be  built  according  to  law.  While 
the  plaintiff  denies  the  details  of  the  conversation,  his  own  version  is 
that  defendant  said^ 

"that  he  had  violations  and  he  wftnted  to  remove  these  violations,  and  at  the 
same  time  he  talked  about  tearing  down  this  shaft  to  put  in  a  new  dumb- 
waiter shaft  and  In  regard  to  the  violation  I  told  him  to  get  an  architect 
but  I  said  about  the  dumb-waiter  shaft  tbat  I  could  do  that  myself;  that 
I  could  tear  down  the  old  wooden  one." 

It  seems  to  me,  therefore,  that  even  accepting  the  plaintiff's  story 
as  true,  he  did  the  work  according  to  his  own  views,  and  that  he  held 
himself  out  as  competent  and  agreed  to  erect  a  dtunb-waiter  shaft 
which  would  not  be  unlawful.  "The  plaintiff  then  proceeded  to  erect 
the  shaft  with  two-inch  blocks. 

At  the  end  of  the  plaintiff's  case  the  record  shows : 

"It  Is  C(«ceded  by  tbe  plalntlflr  that  the  Tenement  HOuse  Department  re- 
quires that  tbe  outside  of  the  dumb-waiter  shaft  shall  be  four-inch  blocks." 

In  view  of  this  concession  I  fail  to  see  how  the  plaintiff  can  recover 
the  agreed  price  of  the  shaft.  The  defendant  manifestly  relied  upon 
the  plamtiff  to  erect  a  dumb-waiter  shaft  which  would  not  violate  the 
law,  and  the  plaintiff's  concession  shows  that  it  has  not  been  done.  It 
is  true  that  there  is  a  great  deal  of  vague  testimony  upon  the  question 
of  whether  the  shaft  in  question  is  an  inside  or  outside  shaft,  and  as  to 
the  removal  of  a  ventilator  or  skylight  which  it  would  seem  the  plain- 
tiff considers  material  upon  this  question,  but  aside  from  the  fact  that 
there  is  absolutely  no  testimony  as  to  what  constitutes  an  "inside"  or 
"outside"  shaft,  the  concession  itself  is  open  to  no  other  interpretation 
than  that  the  rules  of  the  Tenement  House  Department  have  not  been 
complied  with  in  regard  to  this  particular  shaft. 

Since  under  these  circumstances  we  must  in  any  event  grant  a  new 
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trial,  it  becomes  unnecessary  to  consider  whether  there  is  sufficient  tes- 
timony to  hold  the  defendant  Eugenia  Purificato,  the  wife  of  and  co- 
owner  of  the  premises  with  the  defendant  Salvatore  Purificato.  No 
motion  to  dismiss  was  made  at  the  trial  as  to  either  defendant,  and  this 
issue  was  apparently  never  actually  contested. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellants  to  abide  the  event.    All  concur. 


PATEHNO  BROS.,  Ina,  t.  FRAZGB. 
(Supreme  Court,  Appellate  Term,  First  Department    March  16,  1914J 

Plsadiho  ({  165*) — Replication — Statute. 

Under  Ck>de  CIt.  Proc.  {  616,  declaring  that,  where  an  answer  contains 
new  matter  constltatlng  a  defense  by  way  of  avoidance,  the  conrt  may. 
In  its  discretion,  require  plalntifF  to  reply  to  the  new  matter.  It  la  Im- 
proper to  direct  plaintiff  to  reply  only  to  the  new  matter  set  up  in  one 
paragraph  of  a  special  defense  nrged  by  defendant,  where  several  affirma- 
tive  matters  were  Joined,  as  "plaintiff  was  entitled  to  reply  to  them  as  a 
whole. 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Cent  Dig.  H  821,  323 ;  Dea 
Dig.  1 166.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Paterno  Bros.,  Incorporated,  against  Harry  H.  Frazee. 
From  an  order  directing  plaintiff  to  serve  a  reply  to  the  new  matter, 
contained  in  a  paragraph  of  one  of  the  affirmative  defenses,  plaintiff 
appeals.    Order  reversed,  and  motion  denied. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and 
BIJUR,JJ. 

Ernst,  Lowenstein  &  Cane,  of  New  York  City  (Melville  H.  Cane,  of 
New  York  City,  of  counsel),  for  appellant 
Nathan  Burkan,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  plaintiff  has  brought  an  action  for  rent  reserv- 
ed in  a  lease  alleged  to  have  been  assigned  to  the  defendant,  and  which 
the  defendant  is  alleged  to  have  covenanted  to  pay.  The  answer,  at- 
tempts to  set  up  three  separate  affirmative  defenses.  These  affirmative 
defenses  are  somewhat  curiously  pleaded.  In  the  first  defense  the  de- 
fendant attempts  to  set  up  a  surrender  and  acceptance,  but  combines 
with  this  defense  a  reiteration  of  all  his  previous  denials.  In  the  sec- 
ond defense  he  attempts  to  set  up  that  the  assignment  of  the  term  was 
not  in  writing,  and  tiierefore  void,  since  the  term  assigned  was  for 
more  than  a  year,  but  he  combines  with  this  defense  a  reiteration  of 
surrender  and  acceptance.  In  the  third  defense  he  attempts  to  set  up 
that  the  covenant  to  pay  rent  was  not  to  be  performed  within  one 
year,  but  he  combines  with  this  defense  a  reiteration  of  the  surrender 
and  acceptance  and  the  parol  nature  of  the  assigiunent  After  the 
service  of  this  answer  the  defendant  moved  to  compel  the  plaintiff  to 
reply  to*  the  allegation  contained  in  the  paragraphs  setting  up  that  the 
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assignment  was  not  in  writing,  and  that  the  covenant  to  pay  rent  was 
parol.    His  motion  was  granted  to  the  extent  of  requiring  a  reply  to 
the  "second  defense,"  and  from  this  order  the  plaintiff  appeals. 
Section  516  of  the  Code  provides  that: 

"Where  an  answer  contains  new  matter,  constituting  a  defense  by  way  ot 
avoidance,  the  conrt  may,  in  its  discretion,  on  the  defendant's  application, 
direct  the  plaintiff  to  reply  to  the  new  matter." 

Obviously  the  court  can  require  a  reply  only  to  the  whole  affirmative 
defense ;  it  cannot  require  a  reply  to  the  new  matter  contained  in  one 
paragraph  of  a  defense,  for  the  plaintiff  might  have  no  reply  to  the 
new  matter  contained  in  the  single  paragraph,  but  expect  to  meet  the 
whole  defense  by  denial  of  the  other  paragraphs  entering  into  the  de- 
fense. It  follows  that  the  order  requiring  the  plaintiff  to  reply  to  the 
paragraph  setting  up  that  the  assignment  was  not  in  writing  can  be  sus- 
tained only  if  that  paragraph  is  in  itself  a  complete  defense  to  the  ac- 
tion. 

Without  intimating  in  any  way  that  the  fact  that  the  assignment 
was  not  in  writing  could  constitute*  a  complete  defense,  if  properly 
pleaded,  since  the  defendant  has  seen  fit  to  combine  it  with  allegations 
of  surrender,  he  is  clearly  not  entitled  to  an  order  requiring  a  reply  to 
part  of  the  defense  pleaded. 

Order  should  be  reversed,  with  $10  costs  and  disbursements,  and  mo- 
tion denied,  with  $10  costs.   All  concur. 


POPIBL  r.  MANHASSET  MORTOAOB  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    April  14,  1914.) 

Lahdlobd  and  Tkrart  (I  129*) — Aonon  bt  Tknaht— Ezolxtsion  fbok  Pos- 
session— RsooTBBT  07  Deposit. 

Though  the  tenant  did  not  prove  damage  from  the  landlord's  failure  to 
put  him  in  possession  of  the  leased  premises,  he  could  recover  a  money 
deposit  made  with  the  landlord  when  the  lease  was  executed ; '  such 
amount  not  having  been  tendered  or  paid  In  court  by  the  landlord. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  i|  450- 
4S7;    Dec  Dig.  {  129.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Abraham  Popiel  against  the  Manhasset  Mortgage  Com- 
pany. From  a  judgment  of  the  Municipal  Court  for  defendant,  plain- 
tiff appeals.    Reversed,  and  judgment  ordered  for  plaintiff. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and 
BIJUR,  JJ. 

Haskel  Corenthal,  of  New  York  City,  for  appellant. 
Thomas  J.  Brady,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  plaintiff  did  not  prove  satisfactorily  any 
damage  for  the  failure  on  the  part  of  the  defendant  landlord  to  put 
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him'  into  possession  of  the  premises  leased  by  him,  but  it  was  con- 
ceded that  he  paid  the  defendant  a  deposit  of  $23  at  the  time  the  lease 
was  made.  No  sufficient  tender  of  this  amount  was  shown,  nor  was  it 
paid  into  court  by  the  defendant  The  plaintiff  should  therefore  have 
had  judgment  for  this  amount 

Judgment  reversed,  without  costs,  and  judgment  ordered  for  the 
plaintiff  in  the  sum  of  $23  and  disbursements  in  the  court  below. 


OOLDSTBIN  T.  BIALTINSKT  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    ApiU  14,  1914J 

Momr  BscBivxD  (|  18*) — Actions  — Evidbnoi — Sumtciknct. 

In  an  action  to  recover  the  proceeds  of  a  note  wMcb  plaintiff  claimed 
to  have  transferred  to  defendant  for  safe-keeping,  and  which  she  alao 
claimed  she  lent  defendant  to  collect  and  keep  the  proceeds  as  a  loan,  evi- 
dence held  insufficient  to  support  a  Judgment  for  plalntitF. 

[Kd.  Note. — For  other  cases,  dte  Money  Received,  Cent  Dig.  H  70-72; 
Dec.  Dig.  1 18.*] 

Seabury,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  by  Bache  (Schect)  Goldsteiii  against  Morris  Maltinsky  and 
others.  From  a  judgment  for  plaintiff,  defendant  Jennie  Miller  ap- 
peals ;  and  plaintiff  likewise  appeals  from  an'  order  denying  a  motion 
to  amend  the  judgment.  Plaintiff's  appeal  dismissed,  ana  judgment 
reversed  and  remanded  on  defendant's  appeal. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and  BI- 
JUR,  JJ. 

Emil  P.  Korkus,  of  Brodclyn,  for  appellant 

Joshua  S.  Shapiro,  of  New  York  City,  for  respondent 

BIJUR,  J.  Plaintiff  sues  appellant  for  the  proceeds  of  a  note  of 
$400,  made  by  an  ice  cream  company,  which  note  plaintiff  testified  she 
had  given  defendant  for  safe-keeping,  but  which  she  had  collected  and 
refused  to  pay  over  the  proceeds  to  plaintiff.  Had  this  alone  appeared 
from  plaintiff's  case,  the  mere  fact  that  defendant  denies  the  transac- 
tion and  is  in  part  corroborated  by  her  witnesses  would  not  call  for  a 
reversal ;  but,  unfortunately  for  the  recovery,  plaintiff  has  herself  pre- 
sented two  versions  of  the  transaction,  both  of  which  cannot  be  true. 
In  addition  to  her  story  as  above  outlined,  she  also  testified  that  a  few 
days  before  the  note  fell  due  she  met  the  appellant  at  the  house  of 
Sarah  Maltinsky ;  that  appellant  said  she  was  short  of  money  for  the 
purpose  of  purchasing  a  mortgage,  and  at  Mrs.  Maltinsky's  suggestion, 
plaintiff  loaned  appellant  this  note  to  collect  and  keep  the  proceeds 
thereof  as  a  loan.  That  also  is  the  version  of  Mrs.  Maltinsky,  who 
was  offered  by  plaintiff  as  a  witness.  Appellant's  versic«i  of  the  trans- 
action is  that  she  had  never  previously  heard  or  known  of  this  note, 
but  that  Mrs.,  and  Mr.  Maltinsky  owed  her  some  $500  or  $600  (m  ac- 
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count  of  a  mortgage  on  their  house,  that  she  had  been  trying  to  collect 
it  for  months,  and  that  one  day  when  she  met  the  plaintiff  at  Mrs. 
Maltinsky's  house,  Mrs.  Maltinsky  and  plaintiff  went  into  another 
room,  and  shortly  thereafter  Mrs.  Maltinsl^  handed  appellant  this  note 
as  part  payment  on  the  mortgage.  Appellant  also  claims  that  the  de- 
fendants Maltinsky  delivered  the  ice  cream  company's  note  to  the 
plaintiff  in  a  transaction  which  has  no  bearing  on  the  present  issues, 
and  gpt  that  note  back  from  plaintiff  upon  giving  her  their  own  note 
for  the  same  amount.  This  version  is  significantly  confirmed  by  a 
number  of  salient  facts.  In  the  first  place,  in  the  verified  complaint, 
plaintiff  made  appellant  and  the  two  Maltinskys  joint  defendants,  al- 
l^^ing  that  she  had  loaned  $400  to  the  defendants,  and  asked  for  judg- 
ment against  them.  In  her  bill  of  particulars  this  is  amplified  by  a  fur- 
ther allegation  that  the  defendant  Morris  Maltinsky,  as  evidence  of  the 
indebtedness,  delivered  to  plaintiff  his  note  for  $400.  At  the  opening 
of  the  trial  plaintiff  discontinued  as  against  the  two  Maltinskys.  Plain- 
tiff's attorney,  called  on  behalf  of  defendant,  admitted  also  that  the 
Maltinsky  note  to  plaintiff  had  been  destroyed. 

The  issue  is  so  narrow,  and  the  difference  between  the  two  versions 
so  marked,  that  plaintiff  cannot  recover  without  maintaining  one  con- 
sistent theory  of  the  transaction.  Having  proved  two  which  are  incon- 
sistent, and  one  of  which  accords  very  closely  with  the  theory  of  the 
defense,  the  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event.    Plaintiff's  appeal  dismissed  wiuout  costs. 

LEHMAN,  J.,  concurs.    SEABURY,  J.,  dissents. 


HEYMAN  et  aL  T.  ROBERTSON. 
(Supreme  Court,  Appellate  Term,  First  Department    April  14,  1914.) 

1.  Landlobd  and  TKNaitt  (|  116*) — Lxasx — Tebuination — NonoE. 

Wbere  a  lease  for  a  year  contained  a  clause  extending  it  from  year  to 
year  until  and  unless  one  party  should  notify  the  other  prior  to  June  Ist 
of  intention  to  surrender  on  the  let  of  the  following  October,  the  tenancy 
from  year  to  year  could  be  terminated  only  by  the  gtving  of  tiie  notice 
prescribed. 

[Ei.  Mote.— For  other  cases,  see  Landlord  and  Tenant^  Ceat,  Dig.  H 
882-388,  395-400;   Dec.  Dig.  |  116.»] 

2.  Landlobd  and  Tenant  (|  118*) — Relevanot. 

Where  a  lease  provided  for  extension  from  year  to  year  unless  one 
party  gave  the  other  written  notice  by  registered  mail  prior  to  June  Ist 
of  his  intention  to  terminate  the  lease  on  the  following  October  Ist,  evi- 
dence of  parol  notice,  alleged  to  have  been  given  by  the  tenant  and  his 
wife  in  conversations  with  persons  claimed  to  represent  the  landlord  suth 
sequent  to  June,  that  they  intended  to  move  in  October  following  was  ir- 
relevant. 

[Ed.  Nota — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{  382- 
888,  395-400;   Dec  Dig.  {  lie.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict  
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Action  by  David  M.  Heyman  and  others  as  trustees  tuider  the  will 
of  Simon  Heyman,  deceased,  against  Donald  Robertson.  From  a 
judgment  for  defendant,  plaintiffs  appeal.    Reversed,  with  directions. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and  BI- 
JUR.JJ. 

Lawrence  S.  Greenbaum,  of  New  York  City,  for  appellants. 

Thomas  J.  Meehan,  of  New  York  City,  for  respondent 

BIJUR,  J.  [1]  Plaintiffs  sued  defendant  for  rent  of  an  apartment 
for  the  months  of  October  and  November,  1913.  Plaintiffs  and  de- 
fendant originally  entered  into  a  written  lease  running  from  October 
1,  1911  to  October  1,  1912,  and  containing  a  clause  which  plainly  ex- 
tended the  lease  in  force  from  year  to  year  until  and  unless  one  party 
should  notify  the  other  prior  to  the  1st  day  of  June  of  intention  to 
surrender  on  the  1st  of  the  following  October.  This  notice,  it  was  also 
expressly  stipulated,  should  be  by  United  States  registered  mail.  The 
tenant  makes  no  pretense  that  such  a  notice  was  given.  Consequently 
the  judgment  must  be  reversed. 

[2]  The  tenant  offered  some  irrelevant  and  incompetent  testimony: 
(1)  As  to  a  conversatipn  in  September,  1912,  with  a  person  in  the  em- 
ploy of  the  plaintiffs'  agents  to  the  effect  that  he,  the  tenant,  desired 
to  move  out  in  October,  1912,  and  that  this  person  told  him  that  he 
could  not  do  that  because  the  lease  had  been  already  automatically  re- 
newed, whereupon  the  tenant  replied  that  he  would  at  all  events  move 
out  on  the  followiu]^  October,  and  would  stay  only  from  month  to 
month  in  the  meantime,  to  which  the  alleged  representative  of  the 
plaintiffs  made  no  reply.  (2)  The  tenant's  wife  also  testified  to  a  con- 
versation with  some  unidentified  person  who  was  said  by  the  hall  boy 
to  be  emploved  by  plaintiffs'  agents,  in  which  conversation  she  said 
something  about  intending  to  move  out.  (3)  Finally,  there  was  intro- 
duced in  evidence  a  postal  card  addressed  to  plaintiffs'  agents,  making 
complaint  about  the  operation  of  the  elevator  in  the  building,  and  re- 
marking incidentally,  "Even  if  we  are  leaving  the  house."  To  all  this 
evidence  counsel  for  the  plaintiff  clearly  and  correctly  took  due  excep- 
tion, and  moved  to  strike  it  out  on  the  respective  grounds,  which  nat- 
urally suggest  themselves  as  elementary. 

Judgment  reversed,  with  costs,  and  judgment  directed  for  the  plain- 
tiffs, with  costs.   All  concur. 


BOZZONB  T.  STAFFORD. 
(Supreme  Court,  Appellate  Term,  First  Department    April  14,  1914.) 
CoNTBAors  (S  10*) — Mdiuautt. 

A  written  agreement  by  which  defendant  "agrees  to  hire  the  employ^ 
beginning  November  26,  1912.  from  month  to  month  at  the  monthly  wage 
of  $60,"  and  which  provides  that  tlie  employ^  may  tennlnato  It  by  giving 
certain  notice,  and  Is  signed  by  defendant  and  the  employe,  was  not  lack-. 
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ing  In  mutuality,  though  the  employe  does  not  exprenly  bind  hlmselt  to 
the  employment 

lEd.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  if  21-40 ;  Dec.  Dig. 
§  10.*] 

2.  MaBTEB  and  SEBTAKT  (i  8*}— 0>NTBAOr  OF  Bkploykxnt — ^Tkbic. 

Such  a  contract  is  not  an  Indefinite  employment  at  a  certain  rate  per 
month,  but  is  an  employment  for  a  full  month ;  other  proTlslona  providing 
for  Its  automatic  renewal  from  month  to  month. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant  Cent  Dig.  M  8- 
10,  17;   Dec.  Dig.  I  8.*] 

S.  Mabteb  AiTD  Skbtaht  ({  80*) — Eicpu>Tias]«T— Bbback  of  Gontbact. 

Upon  breach  by  the  employer  of  a  written  contract  by  an  employ^  to 
work  for  a  month  at  a  certain  monthly  wage,  the  employe  may  bring  ac- 
tion either  on  the  express  contract  or  for  quantum  meruit  or  adopt  both 
methods. 

[Ed.  Note.— For  other  cases,  see  Ifaster  and  Servant  Cent  Dig.  U  107- 
127;    Dec.  Dig.  i  80.*] 
4.  WoBK  AND  Labob  (I  14*) — Gontbact  of  ElKPL,oT]fBNT — Action  fob  Bbkaoh 
— Defenses. 

An  employe  cannot  recover,  in  an  action  on  an  express  contract  of  em- 
ployment, by  wlilch  he  agreed  to  work  for  a  month,  either  in  an  action  on 
the  contract  or  on  quantum  meruit,  unless  he  has  himself  performed  the 
eontract  and  hence  cannot  recover  on  quantum  meruit,  where  he  breached 
his  agreement  to  serve  an  entire  month  by  quitting  without  Just  cause  or 
his  employer's  consent 

[Ed.  Note. — For  other  cases,  see  Work  and  Labor,  Cent  Dig.  f {  29-^ ; 
Dec.  Dig.  f  14.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Louis  Bozzone  against  Jennie  K.  Stafford.  From  a  judg- 
ment of  the  Municipal  Court  for  plaintiff,  defendant  appeals.  Af- 
firmed as  modified. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and 
BIJUR,  JJ. 

Campbell  &  Boland,  of  New  York  City,  for  appellant 
Jacob  Panken,  of  New  York  City,  for  respondent. 

BIJUR,  J.  This  action  was  brought  by  plaintiff  for  work,  labor, 
and  services  performed  by  him  for  a  period  of  14  days,  ending  Decem- 
ber 30,  1912,  as  cook  in  defendant's  hotel.  By  the  written  agreement 
of  employment,  the  hotel  "agrees  to  hire  the  employe,  beginning  No- 
vember 26,  1912,  from  month  to  month  at  the  monthly  wage  of  $60." 
On  December  30,  1912,  plaintiff  left  of  his  own  accord  in  connection 
with  a  strike  which  then  took  {dace. 

[1]  The  validity  of  the  agreement  is  not  attacked  on  the  score  of 
lack  of  mutuality,  nor  can  it  well  be.  It  is  signed  by  both  parties,  and, 
although  the  employ^  does  not  expressly  engage  himself  to  the  service, 
the  provision  that  he  may  terminate  the  agreement  by  a  certain  notice 
in  writing  indicates  plainly  his  intention  to  so  bind  himself. 

[2]  Consequently,  by  the  terms  of  the  contract,  plaintiff  is  hired  and 
agrees  to  serve  a  iiill  month,  which  by  other  terms  of  the  agreement 
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is  aatomatically  renewed  from  month  to  month.   It  is  not  an  indefinite 

employment  at  a  certain  rate  per  month.  Watson  v.  Gugino,  204  N. 
Y.  532,  541,  98  N.  E.  18,  39  h.  R.  A.  (N.  S.)  1090,  Ann.  Cas.  1913D, 
215 ;  Martin  v.  N.  Y.  t.  Ins.  Co.,  148  N.  Y.  117,  42  N.  E.  416. 

[3, 4]  Under  these  circumstances,  although  his  action  may  be 
brought  either  on  an  egress  contract  or  for  quantum  meruit,  or  both 
(Rubin  V.  Cohen,  129  App.  Div.  395,  113  N.  Y.  Supp.  843;  Byrne  v. 
Gillies,  144  App.  Div.  677,  129  N.  Y.  Supp.  602),  he  cannot  recover  on 
either  theory,  unless  he  has  performed  his  agreement.  .  Lawson  v. 
Hogan,  93  N.  Y.  39,  44;  Robinson  v.  Chinese  Association,  47  App. 
Div.  69,  62  N.  Y.  Supp.  292;  Exeter  Works  v.  Wonham  Works,  134 
App.  Div.  386,  387,  119  N.  Y.  Supp.  105. 

It  is  not  a  case  where  plaintiff,  although  agreeing  to  work  for  a  def- 
inite period,  was  entitled  by  the  agreement  to  receive  partial  periodical 
payments  of  his  wages  during  such  period.  See  Walsh  v.  N.  Y.  & 
Kentucky  Co.,  88  App.  Div.  477,  85  N.  Y.  Supp.  83;  Mernagh  v. 
Nichols,  132  App.  Div.  509,  118  N.  Y.  Supp.  59.  Consequently  plain- 
tiff, having  performed  his  agreement  for  the  month  of  November  26th 
to  December  26th,  was  entitled  to  be  paid  the  balance  of  the  $60  for 
that  month,  and,  having  broken  his  agreement  to  serve  for  the  month 
of  December  26th  to  January  26th  by  leaving  the  employment  on  De- 
cember 30th  without  just  cause  or  the  consent  of  his  employer,  can  re- 
cover no  part  of  his  compensation  for  that  month  either  on  the  theory 
of  contract  or  quantum  meruit. 

Judgment  modified  by  deducting  therefrom  the  portion  of  the  wages 
from  December  26th  to  December  30th,  namely,  $8,  and,  as  so  modi- 
fied, affirmed,  with  $15  costs  to  the  respondent   All  concur. 


FBRNBACH  v.  STEIN. 
(Supreme  Court,  Appellate  Term,  First  Department    April  14,  19140 

1.  OoTXHANTs  (i  121*) — Evidence — Judgment — Conoltjsivkneks. 

Wbere  defendant  sold  certain  property  to  pUilntiff  with  a  covenant 
against  incumbrances,  a  Judgment  subsequently  rendered,  foreclosing  a 
mortgage  on  the  property  in  a  suit  to  which  defendant  was  not  a  party, 
was  unavailable  to  show  a  breach  of  the  covenant,  in  the  absence  of  proof 
that  defendant  had  notice  of  the  action  and  an  opportunity  to  defend. 

[B3d.  Note. — ^For  otber  cases,  see  Oovenants,  Cent  Dig.  |S  221-223;  Dea 
Dig.  i  12L*] 

2.  Covenants   (|  121*) — Bvidkncb — Judohent — Conolubivbnebb — Notice  to 

Defend. 

Where  defendant  was  not  a  party  to  a  suit  to  foreclose  a  mortgage  on 
certain  property  wliicb  slie  sold  to  plaintiff  witb  a  covenant  against  in- 
cumbrances, evidence  that  defendant's  brother  was  a  witness  In  such  snit 
was  insufficient  to  show  that  defendant  had  notice  thereof  and  an  op- 
portunity to  defend. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  f{  221-22S:  Dea 
Dig.  {  121.*] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Max  Fembach  against  Rebecca  Stein.  From  a  Municipal 
Court  judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and 
BIJUR,  JJ. 

Charles  Liebling,  of  New  York  City,  for  appellant. 
Bernard  H.. Sandler,  of  New  York  City,  for  respondent 

LEHMAN,  J.  The  defendant  appeals  from  a  judgment  in  favor 
of  the  plaintiff.  Her  first  contention  is  that  the  plaintiff  defaulted  pre- 
vious to  the  trial,  and  the  default  was  opened  only  upon  condition,  and 
that  the  plaintiff  did  not  comply  with  this  condition.  The  record  does 
not  disclose  the  proof  that  was  presented  to  the  trial  judge  upon  the 
motion  to  strike  from  the  calendar,  and  upon  this  record  I  think  that 
we  are  bound  to  presume  that  the  case  was  regularly  on  the  calendar. 

Although  the  record  states  that  the  action  is  brought  upon  a  verified 
complaint,  no  complaint  or  answer  appears  among  the  papers.  At  the 
trial,  however,  the  trial  justice  asked  the  parties  for  a  statement  of  their 
case.    The  plaintiff's  counsel  then  stated : 

"The  defendant  sold  the  plaintiff  a  store,  and  In  ttae  bill  of  sale  there  Is  a 
covenant  that  It  Is  free  and  clear  of  all  Incumbrances.  After  the  plaintiff 
took  possession,  an  action  was  brought  by  a  mortgagee,  and  the  suit  was  de- 
fended in  this  court,  and  the  Judgment  roll  is  here,  and  as  a  result  of  the 
suit  plaintiff  was  compelled  to  pay  the  money  for  which  he  is  qow  suing 
and  seeks  to  recover." 

[1]  Obviously,  if  the  plaintiff  seeks  to  show  that  the  defendant's 
covenant  was  broken  merely  by  proof  of  the  judgment  roll  of  an  ac- 
tion brought  by  the  mortgagee,  he  must  first  show  that  the  defendant 
is  bound  by  that  judgment.  The  defendant  was  not  a  party  to  the  ac- 
tion, and  is  therefore  bound  by  it  only  if  she  has  received  notice,  of  the 
action,  and  an  opportunity  to  come  in  and  defend.  In  spite  of  the  fact 
that  no  evidence  of  such  notice  and  opportunity  was  presented,  the 
trial  justice  admitted  in  evidence  the  judgment  roU  in  the  earlier  action, 
and,  when  a  brother  of  the  defendant  admitted  that  the  plaintiff  took 
him  as  a  witness  to  court  when  the  action  was  tried,  the  trial  justice 
granted  judgment  for  the  plaintiff,  stating : 

"I  find  as  a  matter  of  fact  that  the  defendant  Stein  knew  all  about  this  pre- 
TlooB  Judgment  and  the  action  when  It  was  tried." 

[2]  While  it  has  been  frequently  held  that  where  a  person  ultimately 
has  notice  of  the  commencement  of  an  action,  and  an  opportunity  to 
defend  the  same,  this  is  sufficient  so  far  as  notice  is  concerned,  without 
any  express  notice  to  defend,  to  make  the  judgment  binding  upon  him 
(Prescott  V.  Le  Conte,  83  App.  EHv.  482,  82  N.  Y.  Supp.  411,  and  cases 
there  cited,  affirmed  178  N.  Y.  585,  70  N.  E.  1108),  it  has  never  been 
held  that  a  judgment  is  binding  upon  the  parties  unless  reasonable  no- 
tice and  reasonable  opportunity  to  defend  has  been  given  (see  Oceanic 
Steam  Navigation  Co.  v.  Compania  Transatlantica  Espanola,  144  N.  Y. 


Digdized  by  VjOOQIC 


1080  146  NKW  TOBK  0UPPLBHBNT  (SuT.  Ct 

663,  39  N.  E.  360).  For  this  purpose  proof  merely  that  a  brother  of 
defendant  was  taken  to  court  as  a  witness  seems  to  me  palpably  insuf- 
ficient. 

It  follows  that  judgment  in  this  action  based  upon  a  judgment  roll, 
not  iHnding  on  the  defendant,  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event   All  concur. 


OASPASOWICZ  T.  OSHINSKY. 

(Supreme  Court,  Appellate  Term,  First  D^>artment    April  14,  1914.) 

Srr-OrF  and  Countkbclaim  (|  57*) — Judojcert  fob  Plairtiff. 

In  an  action  for  wages,  where  defendant  expressly  admitted  tbe  dalm, 
but  Interposed  a  counterclaim  for  a  less  amount,  plalntUC  was,  at  all 
events,  entitled  to  a  Judgment  for  the  difference  between  ber  claim  and 
the  counterclaim,  and  a  dismissal  of  the  complaint  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and  Ck)unterclalm,  Cent.  Dig.  f 
128;  Dec  Dig.  i  67.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict 

Action  by  Tessie  Gasparowicz  against  Isidor  M.  Oshinsky.  From  a 
judgment  dismissing  the  complaint  without  prejudice,  plaintiff  appeals. 
Reversed  and  remanded. 

Argued  March  term,  1914,  before  SEABURY,  LEHMAN,  and  BI- 
JUR,  JJ. 

Nathan  April,  of  New  York  City,  for  appellant 

Charles  S.  Rosenberg,  of  New  York  City,  for  respondent 

BIJUR,  J.  The  record  of  the  case  shows  so  irregular  a  course  of 
practice,  both  previous  to  and  at  the  trial,  as  alone  to  require  a  re- 
versal ;  but,  on  what  may  be  called  the  merits,  plaintiff  sued  for  $17 
wages,  which  claim  defendant  expressly  admitted  and  interposed  a 
counterclaim  of  $12.  In  any  view  of  the  controversy  therefore,  plain- 
tiff was  entitled  to  a  judgment  for  $5. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event    All  concur. 


In  re  PFEIFFER'S  ESTATB. 
(Surrogate's  Court,  New  York  County.    April  10,  1914.) 

PBIirCIFAL  AND  AOSNT  ({  143*) — URDIBCLOBED  PBINCIPAI.. 

As  a  rule  an  undisclosed  principal  may  enforce  a  contract  made  by  an 
undisclosed  agent,  unless  it  be  inequitable  to  do  so,  so  that,  where  claim- 
ant's father,  who  was  formerly  in  the  undertaking  business,  made  over 
his  business  to  htm,  but  afterwards  sometimes  acted  as  his  son's  agent  In 
receiving  orders  for  funerals,  etc.,  and  so  acted  In  contracting  for  dece- 
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dent's  fnneral,  claimant  could  enforce  bis  daim  under  such  contract 
against  the  estate  for  such  foneral  expenses. 

[Ed.  Note.— For  other  casee,  see  Principal  and  Agent,  Cent  Dig.  §  392 ; 
Dec.  Dig.  i  143.*] 

In  the  matter  of  the  Estate  of  Joseph  Pf eiflFer.  Application  for  pay- 
ment of  funeral  expenses.    Prayer  granted. 

Cornelius  Huth,  of  New  York  City,  for  petitioner. 
Kelley  &  Connelly,  of  New  York  City,  for  executors. 

FOWLER,  S.  This  is  an  application  for  payment  of  a  reasonable 
expense  for  the  burial  and  funeral  of  the  deceased.  The  reasonable- 
ness of  the  bill  is  conceded,  and  that  the  estate  is  liable  therefor  to 
some  one  is  also  conceded.  It  is  disclosed  that  there  are  funds  appli- 
cable to  the  payment  of  the  funeral  expenses.  It  appears  that  the  con- 
tract was  made  with  an  undisclosed  agent  who  was  treated  as  principal 
throughout.  The  father  in  this  case  acted  as  the  agent  of  his  son. 
The  father  had  been  an  old  undertaker  known  to  the  neighborhood,  but 
before  this  funeral  he  had  made  over  the  business  to  his  only  son  of 
the  same  name.  Thereafter  the  father,  who  was  in  ill  health,  contin- 
ued to  act  as  agent  of  the  son,  sometimes  receiving  orders  for  funerals 
from  his  old  customers  and  conducting  the  funerals  as  in  this  instance. 
But  at  the  same  time,  in  fact,  the  business  had  become  the  son's  sole 
business.  The  father  has  since  died  intestate,  leaving  no  estate  or 
debts,  and  there  is  no  need  of  an  administration.  Had  there  been  any 
defense  or  set-off  to  the  bill  as  against  the  father,  another  question 
would  arise,  as  the  estate  of  Pfeiifer  would,  under  the  circumstances, 
be  entitled  to  such  set-oft  as  against  the  undisclosed  principal  (Taintor 
V.  Prendergast,  3  Hill,  72,  38  Am.  Dec.  618).  But  there  is  no  claim 
of  set-off.  The  only  point  here  is  the  right  of  the  undisclosed  principal 
to  payment.  As  a  general  rule  an  undisclosed  principal  may  enforce 
a  contract  made  by  an  undisclosed  agent,  unless  it  is  inequitable  so  to 
do.  Anson  on  Contracts,  425 ;  Pollock  on  Contracts,  100.  No  author- 
ity to  the  contrary  of  this  general  common-law  rule  has  been  cited  to 
me.  Of  course  there  may  be  a  state  of  facts  shown  under  which  the 
real  principal  could  not  sue  on  a  contract  by  an  undisclosed  agent.  But 
nothing  is  shown  here  to  take  this  matter  out  of  the  operation  of  the 
general  rule.  I  am  convinced  that  the  son  was  the  real  principal  in 
Biis  matter.  The  father  and  son  were  evidently  respectable  people, 
and  the  arrangement  between  them  was  bona  fide,  and  not  in  order  to 
deceive  or  defraud  any  one.  I  think  the  estate  will  be  protected  by 
a  payment  to  the  son,  in  view  of  the  son's  uncontradicted  testimony. 

Prayer  of  petition  granted. 
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MEMORANDUM  DECISIONS 


ABB  BBIIjL  CO.,  AppelUutt.  T.  PATTEE, 
Respondent  et  al.  (Supreme  Court,  Appellate 
Diyiaion,  First  Department  February  20, 
1914.)  Appeal  from  Trial  Term,  New  York 
County.  Action  by  the  Abe  Brill  Company 
against  John  O.  Pattee,  impleaded,  etc.  From 
a  judgment  dismissing  the  complaint  at  the 
close  of  plaintiff's  case  upon  a  trial,  plaintiff  ap- 

Jeals.  Reversed,  and  new  trial  ordered.  I.  N. 
acobson,  of  New  Tork  City,  for  appellant 
PER  CURIAM.  We  think  the  evidence  of- 
fered by  the  plaintiff  to  prove  the  condition  of 
the  accounts  at  the  time  the  repreaentationa 
were  made,  and  excluded  by  the  court,  was  com- 
petent, as  tending  to  show  the  falsity  of  the  rep- 
resentations made  by  the  defendant  which  were 
directly  connected  wiOi  the  purchase  of  the  bill 
of  goods  in  question.  It  follows  that  the  judg- 
ment appealed  from  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event 

Mclaughlin,  J.,  dissents,  upon  the  ground 
that  the  offer  to  prove  on  the  Slat  of  December, 
10  days  after  the  letter  in  which  it  is  claimed 
a  false  statement  was  made,  did  not  establish 
that  the  statement  was  false  at  the  time  it  was 
made. 


AINSWORTH,  Respondent,  t.  NBW  YORK 
CENT.  &  H.  R.  R.  Co.,  Appellant  (Supreme 
Court,  Appellate  Division.  Third  Department 
March  4,  1914.)  Appeal  from  Trial  Term,  Al- 
bany County.  Action  by  Effie  M.  Ainsworth, 
as  administratrix  of  William  I.  Ainsworth,  de- 
ceased, against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  From  a  judgment  on 
an  assessment  of  damages  In  favor  of  plaintiff 
for  $20,346.00,  and  from  an  order  denying  a 
motion  to  set  aside  the  award  and  assessment 
of  damages  and  for  a  new  assessment  of  dam- 
ages, defendant  appeals.  Reversed,  and  new 
trial  granted,  unless  plaintiff  stipulates  to  re- 
duce the  recovery.  See,  also,  151  App.  Dlv.  882, 
135  N.  Y.  Supp.  474.  Visscher,  Whalen  & 
Austin,  of  Albany  (William  L.  Visscher,  of  Al- 
bany, of  counsel),  for  appellant.  Richard  O. 
Bassett  and  Thomas  Francis  Woods,  both  of 
Albany,  for  respondent 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event,  unless  the  plaintiff  stipulates 
to  reduce  the  verdict  to  $12,000.  and  if  she 
80  stipulates  the  judgment  is  modified,  and,  as 
so  modified,  judgment  and  order  affirmed,  with- 
out costs. 

WOODWARD,  J.  (dissenting).  I  vote  to  af- 
firm this  judgment,  and  expressly  dissent  from 
that  part  of  the  decision  which  provides  for  a 
reduction  of  the  amount  of  the  recovery.  In  my 
judgment,  this  is  not  a  case  calling  for  any 
such  action  by  this  court  The  plaintiff's  in- 
testate was  a  man  42  years  of  age,  intelligent, 
fairly  well  educated,  sober,  and  industrious,  a  re- 
spected member  of  society.     He  was  actually 


earning  at  the  time  of  his  deatii  $1,200  per  an- 
num, and  had  all  the  chances  of  a  good  Amer- 
ican citizen  to  increase  this  amount  indefinitely. 
He  left  a  widow  and  two  young  children,  the 
latter  of  the  ages  of  12  and  7  years,  respective- 
ly. The  breadwinner  of  this  family  is  ae»A  by 
the  negligent  act  of  the  defendant  The  actual 
financial  loss  possibly  largely  exceeds  the  re- 
covery, and  the  loss  to  these  children  of  the 
companionship,  advice,  counsel,  and  guidance  of 
a  good  father  is  difscolt  to  overestimate.  A 
jury  of  12  men  has  fixed  what  I  regard  as  a 
reasonable  sum.  Tbe  litigation  has  been  pro- 
tracted and  expensive,  and  I  do  not  think  the  al- 
ternative should  be  forced  upon  the  plaintiff  of 
accepting  a  redaction  or  the  burden  of  a  new 
trUl. 
HOWARD,  J.,  concurs.. 


ALLEN  T.  BECKER  et  al.  (Supreme  Conrt 
Appellate  Division,  First  Department  March 
27,  1914.)  Action  bv  Horace  O.  Allen,  as  ex- 
ecutor, etc.,  against  Neal  D.  Becker,  impleaded 
with  others.  No  opinion.  Motion  to  dismiss 
appeal  granted,  with  $10  costs,  unless  appellant 
comply  with  terms  stated  in  order.    Order  filed. 


ALLEN,  Respondent,  v.  CITY  OP  NEW 
YORK,  Appellant.  (Supreme  Court  Appellate 
Diviedon,  Second  Department  March  6,  1914.) 
Action  by  Robert  L  Allen  against  the  City  of 
New  York.  No  opinion.  Motion  for  reargu- 
ment  (of  160  App.  Div.  534,  145  N.  T.  Supp. 
1022)  denied,  wiuout  costs. 


ALTHAUSB  ▼.  UNITBD  STATES  STEEL 
CORPORATION,  (Supreme  Court  AppelUte 
Division,  EHrst  Department  February  13, 
1914.)  Action  i>T  Walter  Althanse  against  the 
United  States  Steel  Corporation.  With  this 
case  have  been  consolidated  in  this  conrt  cases 
bearing  titles  as  follows:  Walter  Althause  v. 
Richard  Trimble;  William  Theile  v.  United 
States  Steel  Corporation;  Same  v.  Richard 
Trimble.  No  opinions.  Motions  granted.  Or- 
ders filed.    See,  also,  146  N.  Y.  Supp.  1111. 

AMERICAN  STONE  RENOVATING  ft 
STUCCO  CO.  V.  GARVER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  8,  1914.)  Action  by  the  American  Stone 
Renovating  ft  Stucco  Company  against  John  A. 
Garver  and  others. 

PER  CURIAM.  Judgment,  In  so  far  as  ap- 
pealed from,  affirmed,  with  costs,  on  authority 
of  Toop  V.  Smith,  181  N.  Y.  283,  287,  73  N.  E. 
1113. 

JENKS,  P.  J.,  taking  no  part 

ANDEJRSON  et  al.  v.  BRADY.  ANDER- 
SON V.  SAME.    (Supreme  Court.  Appellate  Di- 
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liaioii,  Tixwt  Department  February  20,  1914.) 
Actions  by  Rasmus  Anderson  and  ouiers  and  by 
RasmoB  Anderson  antinst  Frank  6.  Brady. 
I.  H.  Levy,  of  New  York  City,  for  appellants. 
J.  H.  Buck,  of  New  York  City,  for  respondent. 
No  opinion.    Order  filed. 


ANSON.  Appellant,  v.  SAVINGS  BANE  OF 
DTICA,  Respondent.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  Marcn  4, 
1914.)  Action  bj  Albert  N.  Anson,  as  admin- 
istrator, etc,  against  the  Savings  Bank  of  Utica. 
No  opinion.  Appeal  dismissed,  without  costs, 
apon  stipulation  filed.  See,  also,  155  App.  Div. 
937,  140  N.  T.  Snpp.  1017. 

ASHLEY,  Respondent,  v.  BRIE  R.  CO.,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  March  6,  1914.)  Action 
by  Joseph  Ashley,  against  the  Erie  Railroad 
Company. 

PER  CURIAM.  This  case  was  submitted  to 
the  jury  on  the  theories  that  they  might  find 
that  either  the  defendant's  engineer  or  the 
defendant's  eondnctor  was  guilty  of  negligence 
in  the  handling  of  the  train,  and  so  caused  plain- 
tiffs injuries.  We  fail  to  find  in  the  record  any 
evidence  of  negligence  on  the  part  of  either  the 
engineer  or  the  conductor.  We  are  of  opinion, 
therefore,  tliat  Uie  judgment  and  order  must 
be  reversed,  and  the  complaint  dismissed,  with 
costs.  Judcrment  and  order  reversed,  and  com- 
plaint dismissed,  with  costs.  See,  also,  166 
App.  Div.  888,  140  N.  Y.  Sapp.  1109. 


AUERBAOH,  Respondent,  v.  NUSBAUM  et 
al.,  Appellants.  (Supreme  (Jonrt  Appellate  Di- 
vision, First  Department.  February  13,  1914.) 
.\ction  by  Louis  Auerbach  against  Aaron  E. 
Nusbaam  and  others.  F.  C.  Avery,  of  New 
Tork  City,  for  appellants.  E.  J.  Bemheimer, 
of  New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 


AUGUST  H.  OHMAN  MAP  CO.,  Respond- 
ent, V.  MORRIS  PARK  ESTATES,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  27,  1914.)  Action  by  the 
August  R.  Ohman  Mad  Company  against  the 
Morris  Park  Estates.  R.  Victor,  of  New  York 
City,  for  appellant  M.  W.  Ehrich,  of  New 
Tork  City,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 


BACHMAN  et  al..  Respondents,  v.  PEN- 
DLETON, Appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  April  3, 
1914.)  Action  by  Frank  H.  Bachman  and  oth- 
ers against  Nathaniel  G.  Pendleton. 

PER  CURIAM.  Orders  affirmed,  with  $10 
costs  and  disbursements. 

JENKS,  P.  J.,  taking  no  part 


In  re  BACON.     (Supreme  (>>urt,  Appellate 
Division,  First  Department     March  IS,  1914.) 


In  the  matter  of  the  petition  of  Alexander  S. 
Bacon,  etc.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements,  without  prejudice 
to  any  action  that  the  petitioner  may  bring  to 
enforce  his  claim  to  a  lien.    Order  filed. 


In  re  BALL.  (Supreme  Ck>urt  Appellate  Di- 
vision, Second  Department.  Marcn  6,  1914.) 
In  the  matter  of  the  accounting  of  John  Oscar 
Ball,  as  trustee,  etc.,  of  Mary  Caulfield,  deceas- 
ed. No  opinion.  Motion  to  dismiss  appeal 
denied,  on  condition  that  the  appellant  perfect 
his  appeal,  place  the  case  on  the  May  calendar, 
and  be  ready  for  argument  when  reached;  oth- 
erwise, motion  granted,  with  $10  coats.  See, 
also,  159  App.  Div.  913,  144  N.  Y.  Sapp.  1104. 


BABEIN  CONST.  CO.,  Appellant  ▼. 
HERSHFIELD  et  al.,  Respondents.  (Supreme 
Court  Appellate  Division,  First  Department 
March  27,  1914.)  Action  by  the  Barkin  Con- 
struction Company  against  Henry  G.  Hershfield 
and  others.  J.  A.  Seidman,  of  New  York  City, 
for  appellant  M.  H.  Cane,  of  New  York  City, 
for  respondents.  No  opinion.  Order  modiried, 
by  requiring  defendants  to  pay  all  costs  of  ac- 
tion to  date,  to  be  taxed,  and  that  the  amend- 
ment shall  be  without  prejudice  to  the  position 
of  the  case  on  the  calendar,  and,  as  so  modified, 
affirmed,  without  costs.     Settle  order  on  notice. 


BARNHART,  Respondent  t,  SHEA  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  4,  1914.)  .Ac- 
tion by  Harvey  P.  Bamhart  against  Sylvia  L. 
Shea  and  others.  No  opinion.  Appeal  dis- 
missed, without  costs,  upon  stipulation  filed. 

BAUM  V.  MUTUAL  LIFE  INS.  CO.  (two 
cases.)  (Supreme  Court  Appellate  Division, 
First  Department  March  27,  1914.)  Action 
by  Annie  Baum,  as  administratrix,  against  the 
Mutual  Life  Insurance  Company.  No  opinion. 
Applications  denied,  upon  the  ground  that  the 
motions  were  not  made  within  two  months  aft- 
er the  determination  of  the  Appellate  Term,  as 
required  by  rule  10  of  the  rules  of  this  court 
Orders  signed.     See,  also,  145  N.  Y.  Snpp.  740. 


BECKER  T.  LEVIN.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  March  27, 
1914.)  Action  b^  Louis  Becker  against  Hyman 
Levin.  No  opinion.  Application  denied,  with 
$10  costs.  Order  signed.  Motion  for  stay  de- 
nied, with  $10  costs.    Order  filed. 


In  re  BELFORD.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  March  6, 
1014.)  In  the  matter  of  the  application  of  Ed- 
ward J.  Belford  for  a  writ  of  mandamus  direct- 
ed to  Alfred  E.  Steers,  as  president,  etc.  No 
opinion.     Motion  granted,  without  costs. 


BENZ  AUTO  IMPORT  CO.  OF  AMERICA, 
Appellant  v.  FROELICH,  Respondent.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
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ment  Ffebrnai?  20, 1914.)  Action  by  the  Bens 
Auto  Import  Company  of  America  against  Jease 
Proelich.  C.  Oakes,  of  New  York  City,  for 
appellant  J.  S.  Epstein,  of  New  York  City, 
for  respondent  No  opinion.  Jndnnent  and 
order  affirmed,  ,with  costs.    Order  nled. 


BENZ  AUTO  IMPOHT  CO..  Appellant,  t. 
FBOELICH,  Respondent  (Supreme  Court, 
Appellate  Division,  First  Department  March 
20,  1914.)  Action  by  the  Bens  Auto  Import 
Company  against  Jesse  Froelich.  0.  Oakes,  of 
New  York  Cibr,  for  appellant  J.  S.  Epstein, 
of  New  Yoik  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  coat*.  Order 
filed. 

BENNETT,  Respondent,  r.  MONARCH 
ROAD  ROLLER  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
February  27,  1914.)  Action  by  Clayton  P. 
Bennett  against  the  Monarch  Road  Roller  Com- 
pany. H.  L.  Delatour,  of  Brooklyn,  for  appel- 
lant H.  Remington,  of  New  York  City,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


BERLIN  et  aL,  Respondents,  v.  PEARL- 
BEKG,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  20, 1914.) 
Action  by  Abraham  J,  Berlin  and  another 
against  Morris  Pearlberg.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 


BERRIAN.  Respondent,  v.  CITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  March  20,  1914.) 
Action  by  Barbara  Berrian  against  the  City  of 
New  York.  W.  E.  C.  Mayer,  of  New  York 
City,  for  appellant.  S.  S.  Kogan,  of  New  York 
City,  for  respondent 

PER  CURIAM.  Judgment  reversed,  with 
costs,  and  complaint  dismissed,  with  costs.  Set- 
tle order  on  notice. 

LAUGHLIN,  J.,  dissents. 


BERTINI.  Respondent,  t.  HEYMANN  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  March  27,  1914.) 
Action  by  Amadeo  A.  Bertini  against  Sidney 
Heymann  and  others.  M.  Horowitz,  of  New 
York  City,  for  api>ellants.  A.  Rosenberg,  of 
New  York  City,  for  respondent.  No  opinion. 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  in  so  far  as  to  lim- 
it examination  to  allegations  of  complaint;  the 
date  of  examination  to  be  fixed  on  settlement 
of  order.    Settle  order  on  notice. 


BLACK  T.  FONDA  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
27,  1914^  Action  by  William  H.  Black  against 
Bayard  Fondw  and  others.  No  opinion.  Appli- 
cation granted.    Order  signed. 


BLOHM,  Appellant,  ▼.  T.  A.  QUiLBSPIE 
CO.,  Respondent  (Supreme  Court,  Appellate 
Division,  Second  Department  March  27, 1914.) 
Action  by  Lizsie  M.  Blohm,  as  administratrix, 
etc.,  of  Rudolph  D.  Blobm,  deceased,  against  the 
T.  A.  Gillespie  Company.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 


BODBNHEIM,  Respondent,  T.  CITY  OF 
NEW  YORK,  Appellant,  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  S,  1914.)  Appeal  from  Municipal  Court 
of  New  York.  Action  by  Julias  Bodenheim 
against  the  City  of  New  York,  impleaded  with 
others.  From  a  judgment  for  plaintiff,  and  an 
order  denying  new  trial,  defendant  appeals. 
Reversed,  and  judgment  directed  for  defendant 
See.  also,  144  N.  Y.  Supp.  1106.  WiUiam  E. 
C.  Mayer,  of  New  York  City,  for  appellant 
Anthony  J.  Romagna,  of  New  York  City,  for 
respondent 

PER  CURIAM.  There  was  no  evidence  that 
the  defendant  was  negligent  The  determina- 
tion of  the  Appellate  Term  and  the  Judgment 
of  the  Municipal  Court  are  therefore  reversed, 
and  judgment  directed  for  the  defendant,  with 
costs  in  all  courts. 


BOHLING  T.  PRUDENTIAL  INS.  OO.  OF 
AMERICA.  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  February  13,  1914.) 
Action  by  Bertha  Bohling  against  the  Pruden- 
tial Insurance  Company  of  America.  No  opin- 
ion. Motion  granted,  to  extent  stated  in  oraer. 
Order  filed.    See,  also,  146  N.  Y.  Supp.  1084. 


BOHLING  T.  PRUDENTIAL  INS.  CO.  OF 
AMERICA.  (Supreme  Court,  Ajipellate  Di- 
vision, First  Department  February  13,  1914.) 
Action  by  Bertha  Bohling  against  the  Pruden- 
tial Insurance  Company  of  America.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.  Older  filed.  See,  also,  146  N. 
Y.  Supp.  10S4. 


BOLAND,  Respondent,  t.  NEW  YORK 
TRANSP.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department  March 
20,  1914.)  Action  by  Mary  Boland  against  the 
New  York  Transportation  Company.  P.  H. 
Oerrodette,  of  Brooklyn,  for  appellant  M.  Fel- 
tenstein,  of  New  York  City,  for  respondent  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


BOLTON,  Appellant,  t.  BOLTON,  Respond- 
ent (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  4,  1914.)  Action 
by  Bertha  L.  Bolton  against  Albert  J.  Bolton, 

o  opinion.    Judgment  affirmed,  without  costs. 


ST. 


BOUCHARD,  Respondent  v.  BURGARD  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision,  Fourth  Department     Marcn  4,   1914.) 
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Action  by  Alma  Bouchard,  as  administratrix, 
>tc.,  againBt  Henry  P.  Burgard  and  another. 
No  opinion.  Appeal  dismissed,  without  costs, 
upon    stipulation  filed. 


In  re  BOXER.  (Supreme  Court,  Appellate 
OiTision,  Second  Department  March  20,  1014.) 
In  the  matter  of  the  judicial  settlement  of  the 
final  account  of  William  H.  Boyer,  as  sole  sur- 
Tiving  trustee  of  the  estate  of  Charles  W.  Dar- 
ling, deceased.  No  opinion.  Decree  of  the  Sur- 
rogate's Court  of  Suffolk  County  affirmed,  with 
costs  payable  out  of  the  estate. 


BRADT,  Appellant,  t.  CLARK,  Respondent. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  20,  1914.)  Action  by 
Mary  Brady,  as  administratrix,  etc..  against 
John  W.  Olarlc  C.  J.  Barley,  of  New  Toric 
City,  for  appellant  F.  W.  Sperling,  of  Mew 
lork  City,  for  respondent  No  opinion.  Judg- 
ment affirmed,  with  costs.    Order  filed. 


BROADWAY  CORPORATION  v.  GEORGE 
RECTOR,  Incorporated.  (Supreme  Court,  Ap- 
pellate DiTiaion,  First  Department  Fetonary 
13.  1914.)  Action  by  the  Broadway  Corpora- 
tion against  George  Rector,  Incorporated.  No 
opinion.  Motion  denied,  with  |10  coats.  Order 
filed. 


!  BROWN,  Respondent,  v.  BROWN,  Appel- 
^laot  (two  eases).  (Supreme  Court,  Appellate 
IMvision,  Second  Department  March  6,  1914.) 
Action  by  Charles  A.  Brown  against  Agnes 
Brown.  No  opinion.  Orders  affirmed,  without 
costs.  See,  also,  83  Misc.  Rep.  607.  14S  N.  T. 
Supp.  471. 


BROWN,  Respondent  t.  BROWN,  Appd- 
lant.  (Supreme  Court  Appellate  Dlvidon,  Sec- 
ond Department  April  3,  1914.)  Action  by 
Charles  A.  Brown  against  Agnes  Brown.  No 
opinion.  Motions  for  le&ve  to  appeal  (from  146 
N.  T.  Supp.  1085)  to  the  Court  of  Appeals  de- 
nied, without  costs. 


BROWN  T.  PROTECTED  HOME  CIRCLE. 
(Supreme  Court  Appellate  Division,  Fourth 
Department.  March  4, 1914.)  Action  by  Charles 
R.  Brown  against  the  Protected  Home  Circle. 

PER  CURIAM.  Plaintiff's  exceptions  sus- 
tained, and  motion  for  new  trial  granted,  with 
costs  to  plaintiff  to  abide  event  Held,  that 
the  nonsuit  was  improperly  granted,  that  the 
evidence  presented  questions  of  fact  which 
should  have  been  submitted  to  the  jury  as  to 
payment  and  acceptance  by  defendant  of  dues 
after  the  expiration  of  the  payment  period,  and 
defendant's  waiver  of  the  forfeiture  and  rein- 
statement clauses  of  the  certificate. 

KRU8B,  P.  J.,  and  FOOTB,  J.,  dissent 


In  ra  BUOHLER.     (Supreme  Court  Appel- 
late Division,    First    Department.     March  27, 


1914.)  In  the  matter  of  William  P.  Bnchler, 
an  attorney.  No  opinion.  Motion  granted. 
Settle  order  on  notice.  See,  also,  155  App.  Div. 
246,  140  N.  T.  Supp.  324. 


BURKE.  Respondent  ▼•  PITTSBURG  CON- 
TRACTING CO.,  Ap^llanL  (Supreme  Court 
Appellate  Division,  First  Department.  April  3, 
1914.)  Action  by  Albert  Burke  against  the 
Pittsburg  Contracting  Company.  J.  A.  Good- 
win, of  White  Plains,  for  appellant  B.  W. 
Moore,  of  New  York  City,  for  respondent  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


BUTLER  et  aL,  Appellants,  v.  ROBINSON, 
Respondent  et  al.  (Supreme  0>urt  Appellate 
Division,  First  Department  February  20, 
1914.)  Action  by  Marvin  F.  Butler  and  others 
against  Seth  B.  Robinson,  individually,  etc.,  im- 
pleaded. W.  C.  Prime,  of  New  Tork  City,  for 
appellants.  E.  S.  Clinch,  of  New  York  City, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costs.    Order  filed. 


OAFfi  GOLDMAN,  Respondent,  v.  MAR- 
GULES,  Appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  March  20, 
1914.)  Action  by  the  Caf6  Goldman  against 
Abraham  Marbles.  No  opinion.  Motion  de- 
nied, on  condition  that  defendant  perfect  the  ap- 
peal, place  the  case  on  the  April  calendar,  and 
be  ready  for  argument  when  reached;  other- 
wise, motion  granted,  with  $10  costs. 


CAHILL,  Respondent  v.  BABCOCK  &  WIL- 
COX CO.^  Appellant  (Supreme  Court.  Appel- 
late Division,  First  Derartment  April  3, 
1914.)  Action  by  Dennis  P.  Cahill  against  the 
Babcock  &  Wilcox  Company.  E.  G.  Sherwood, 
of  New  York  City,  for  appellant  S.  B.  StUes, 
of  New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  coats.  Or- 
der filed. 


CAHN,  Respondent  ▼.  MORRIS  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department  March  13,  1914.)  AcUon 
by  Ferdinand  Cahn  against  Abram  Morris  and 
another.  J.  M.  Herzberg,  of  New  York  City, 
for  appellants.  M.  J.  Cahn,  of  New  York  City, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 


CANDALA,  Respondent,  T.  SCHENECTADY 
ORPHEUM  THEATRE  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment March  4,  1014.)  Action  by  Anthony 
Caodala  against  the  Schenectady  Orpheum 
Theatre  Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to 
appellant  to  abide  event,  unless  the  plaintiff 
stipulates  to  reduce  the  damages  to  $250,  in 
which  case  the  judgment  as  so  modified,  and 
order,  affirmed,  without  costs.     The  court  dis- 
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approres  ot  tb»  finding  of  fact  that  the  defend- 
ant had  knowledge  of  the  quarrelsome  disposi- 
tion of  It*  employ^;  the  court  finding  that  no 
exemplary  damages  are  warranted  by  the  evi- 
dence. 
WOODWARD,  J.,  votes  for  affirmance. 


CAPP,  Bespondent,  v.  JACKSON,  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment March  13,  1914.)  Action  bj  Sopliia 
Capp  against  Meyer  Jackson.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  di^ursements. 


CABDOS  V.  EDWARDS.  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 13,  1914.)  Action  by  Henry  Cardos  against 
Win.  H.  Edwards,  as  commissioner.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
stated  in  order.  Order  filed.  See,  also,  152 
App.  Div.  945,  137  N.  Y.  Supp.  1114 ;  146  N. 
Y.  Supp.  1088.         

CARDOS,  Reroondent,  v.  EDWARDS,  Com- 
missioner, Appellant  (Supreme  (liourt  Appel- 
late Division,  Kirst  Department.  April  3, 
1914.)  Appeal  from  Special  Term,  New  York 
County.  Application  by  Henry  Cardos  against 
William  H.  Edwards,  as  Commissioner.  From 
a  final  order  directing  the  issuance  of  a  pre- 
emptory  writ  of  mandamus,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  defendant 
appeals.  Orders  reversed.  See,  also,  146  N.  Y. 
Supp.  1086.  Charles  J.  Nehrbas,  of  New  York 
City,  for  appellant.  William  E.  Murphy,  of 
New  York  City,  for  respondent. 

PER  CURIAM.  The  verdict  of  the  jury  was 
clearly  against  the  weight  of  evidence,  and  the 
order  entered  on  the  26tb  day  of  May,  1913, 
denying  the  motion  to  set  aside  the  verdict  of 
the  jury  in  answer  to  the  questions  submitted 
to  them,  is  reversed,  the  monon  granted,  and  a 
new  trial  ordered.  The  final  order  granting  the 
mandamus,  entered  on  the  22d  day  of  May, 
1913,  falls  with  the  order  setting  aside  the  ver- 
dict and  that  is  also  reversed,  with  costs  to  the 
defendant. 

CARPENTER,  Appellant,  v.  CARPENTER, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  March  4,  1914.)  Ac- 
tion by  Marianne  Carpenter  against  William  H. 
Carpenter.  No  opinion.  Judgment  unanimous- 
ly affirmed,  with  costs. 


CASE,  Respondent  v.  WALTER  et  al.,  Ap- 

Seilants.  (Supreme  Court  Appellate  Division, 
"irst  Department  February  13,  19140  Ap- 
peal from  Special  Term,  New  York  County. 
Action  b7  Frank  M.  Case,  Jr.,  against  E^ugene 
Walter  and  others.  From  an  order  on  a  mo- 
tion for  examination  before  trial,  defendants 
appeal.  Modified  and  affirmed.  See,  also,  143 
N.  Y.  Supp.  1110.  Nathan  Burkan,  of  New 
York  Olty,  for  appellants.  David  Gerber,  of 
New  York  City,  for  respondent 

PER  OURIAM.    Order  modified,  by  striking 
out  from  the  order  the  clause  which  allows  an 


examination  in  rdation  to  the  eoimterclaim  re- 
ferred to  in  the  tenth  and  eleventh  paragraphs 
of  the  amended  answer,  and,  as  so  modified,  af- 
firmed, without  costs. 


OASTEXI/I,  Respondent  v.  BURNS,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Division, 
EHrst  Department.  March  13,  1914.)  Action 
by  Domenico  Castelli  against  Alexander  S. 
Bums,  impleaded.  6.  E.  Blw^ell.  of  New 
York  City,  for  appellant  I<,  O.  Van  Doren,  of 
New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costa  and  disburse- 
ments. Order  filed.  See,  also,  156  App.  Div. 
937,  141  N.  Y.  Supp.  1112;  158  App.  Div.  913, 
143  N.  Y.  Supp.  765. 


GHAIUMBBS  ▼.  MUBPHY  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
February  13,  1914.)  Action  by  Harry  B. 
Chalmers  against  Franklin  Murphy  and  oth- 
ers. No  opinion.  Motion  denied,  with  $10 
costa.  Order  filed.  See,  also,  159  App.  Div. 
810.  144  N.  Y.  Supp.  ffig. 


In  re  CHALONER.  In  re  MILJ4ER.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  13,  1914.)  In  the  matter  of  John 
A.  Chaloner.  In  the  matter  of  Hugh  O.  Miller. 
H.  G.  Miller,  of  New  York  CTity,  pro  se.  J.  H. 
Choate,  Jr.,  of  New  York  City,  for  John  A. 
Chaloner.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


OHISHOLM,  Respondent  v.  T.  A.  GILLES- 
PIE CO.,  Appellant  (Supreme  Court  Appel- 
late Division,  Second  Department  March  20, 
1914.)  Action  by  Anthony  Qiisholm  against 
the  T.  A.  Gillespie  Company.  No  opinion. 
Judgment  and  order  unanimously  affirmea,  with 
costs. 


In  re  CITY  OF  NEW  YORE.  In  i«  UN- 
NAMED STREET.  (Supreme  Ooort,  Appel- 
late Division,  First  Department  March  20, 
1914.)  In  the  matter  of  the  City  of  New  York. 
In  the  matter  of  an  Unnamed  Street  No  opin- 
ion. Order  affirmed,  with  costa  and  disburse- 
menta    Order  filed. 


CLARKE  V.  MARSHALL  et  aL  (Supreme 
Court  Appellate  Division,  Second  Department 
March  20,  1914^  Action  by  John  T.  Clarke 
against  James  O.  Marshall  and  others. 

P£at  OURIAM.  Order  affirmed,  without 
coats. 

BURR,  J.,  dissents,  on  the  authority  of  Leach 
T.  Haight,  4  App.  Div.  61S,  38  N.  Y.  Supp.  886. 


CLASS  JOURNAL  CO.  t.  VALYELE^SS  i 
INNER  TUBE  CO.  (Supreme  Court,  Appel- 
late Division,  First  Ctepartment  March  13, 
1914.)  Action  by  the  Class  Journal  Company 
asainst  the  Valveless  Inner  Tube  Company. 
No   opinion.     Application    denied,    with    $10 
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costs.     Order  rigned.     Sm,   also,   145   N.  T< 
Supp.  968. 


CLEMENT  «t  •!.  v.  SARATOGA  HOLD- 
ING CO.  et  aL  (Supreme  Ck>urt,  Appellate  Di- 
vision, Third  Department.  March  13,  1914.) 
Action  by  John  B.  Clement  and  another,  aa 
executors,  against  the  Saratoga  Holding  Comr 
pany  and  others. 

PER  CURIAM.  Order  resettled,  by  modify- 
ing the  thirtr-eighth  finding  of  fact,  by  adding 
thereto  the  following:  "Except  it  had  no 
knowledge  or  information  that  the  bonds  had 
ever  been  transferred  or  delivered  to  Mrs.  Way, 
or  that  she  ever  bad  or  claimed  any  interest 
therein."  Finding  No.  40  is  modified,  by  adding 
thereto  the  words:  "Except  as  appear*  by  Ex- 
hibit No.  28." 


CLICK,  Respondent,  ▼.  ABBNDROTH  ft 
ROOT  MFG.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
3,  1914.)  Action  by  WlDiam  (:Uck  against  the 
Abendroth  ft  Root  Manufacturing  Company. 

PER  CURIAM.  Jadgment  and  order  revers- 
ed, apon  the  ground  that  there  was  no  evidence 
to  establiah  the  negligence  of  defendant,  and 
judgment  directed  dismiaaing  the  complaint, 
with  costs. 

RICH,  X,  dissents. 


(7LUTSAM.  Respondent,  t.  CHAPMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  March  6,  1914.)  Action 
by  H.  Stanley  Clutsam  against  Charles  McC. 
Otapman. 

PEaa  CURIAM.  Motion  denied,  without 
costs.  See,  also,  80  Misc.  Rep.  676,  141  N.  X. 
Supp.  801. 

PUTNAM,  J.,  took  no  part 


COCHRANE  v.  C!ORNWELL  et  tl  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment March  13,  1914.)  Action  by  William 
Cochrane  against  Hannah  W.  Comwell  and 
others. 

PBIR  CURIAM.  Order  reversed,  with  ^10 
oosta  and  disbursements,  and  motion  demed, 
without  costs,  npon  the  ground  that  upon  Uie 
perfection  ot  the  appeal  for  a  new  trial  the 
jadgment  of  the  justice's  court  ceases  to  be  of 
any  force,  and  the  respondent's  only  remedy  is 
to  secure  a  judgment  upon  the  new  trial  or  a 
dismissal  of  the  appeal,  and  to  rely  upm  the 
ondertaking  given  upon  the  appeal  liiller  t. 
City  of  Butrala  129  App.  Div.  833,  113  N.  T. 
Supp.  1066;  Bums  t.  Howard,  9  Abb.  New 
Cases,  324. 


In  re  COFFIN.  (Supreme  Court  Appellate 
Division,  First  Department  March  27,  1914.) 
In  the  matter  of  Harriet  E.  Coffin,  an  incompe- 
tent. No  opinion.  Motion  denied,  with  $10 
costs.  Order  filed.  See,  alao,  168  App.  Dlr. 
901,  148  N.  T.  Snpp.  1110. 


COLEJMAN,  Respondent,  r.  Mc(3I<BNAHAN, 
Appellant  (Supreme  Coart  Appellate  Divi- 
sion, Second  Department  March  6, 1914.)  Ac- 
tion by  Matthew  Coleman  against  James  Mc- 
Clenahan.  No  opinion.  Motion  granted.  See, 
also,  146  N.  T.  Supp.  1118. 


COLUMBIA  MACHINE  ft  STOPPEK  COR- 
PORATION V.  H.  KOEHLER  ft  Co.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment March  27,  1914.)  Action  by  the  Co- 
lumbia Machine  ft  Stopper  Corporation  against 
H.  Koehler  ft  Co.  No  opinion.  Motion  grant- 
ed, with  $10  costs.  Order  filed.  Memorandum 
ver  curiam.    See,  also,  146  N.  T.  Supp.  1087. 


COLUMBIA  MACHINE  ft  STOPPER  €»»• 
PORATION,  AppeUant,  y.  H.  KOEHLER  ft 
(X>.,  Respondent  (Supreme  Court,  Appellate 
Division,  First  Department  March  27,  1914.) 
Action  by  the  Columbia  Machine  ft  Stopper 
Corporation  againat  H.  Koehler  ft  Co.  O. 
Hahn,  of  New  xork  (Sty,  for  appellant  .  J.  A. 
Goerdeler,  of  New  Xork  C!i^,  for  respondent. 
No  opinion.  Order  aflSrmed,  with  $10  costs  and 
disbursements.  Order  filed.  See,  also.  IM  N. 
X.  Supp.  1087. 


CONDON  T.  EXTON  HALL  BROKERAGE 
ft  VE3SSEL  AOEJNOX.  (Supreme  Court  Ap- 
pellate Division.  BHrst  Department  February 
20,  1914.)  Action  by  John  T.  Condon  against 
the  Eizton  Hall  Brokerage  ft  Vessel  Agency. 
No  opinion.  Application  denied,  with  SIO  costs. 
Order  signed.  See,  a]so,  83  Miac  Rep.  130, 
144  N.  X.  Supp.  760. 


CONTINENTAL  SECURITIES  CO.  et  aL, 
Appellants,  v.  MICHIGAN  CENT.  R.  CO.  et 
al.,  Respondents.  (Supreme  Court  Appellate 
Division,  Third  Department  March  13,  1914.) 
Action  by  the  Continental  Securities  Company 
and  another  against  the  Midiigan  Central  Rail- 
road Company  and  others.  No  opinion.  Mo- 
tion denied.  See,  also,  160  App.  Div.  127,  146 
N.  X.  Supp.  726. 


COTENIA  V.  BUFFALO  ft  I*  B.  TRACJ- 
TION  CrO.  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  March  4,  19140  Ac- 
tion by  Olympia  Cotenia  against  the  BnfCalo 
ft  Lake  EMe  Traction  (Company.  No  opinion. 
Order  Ranting  new  triaJ,  UM>n  the  ground  of 
newly  discovered  evidence,  affirmed,  with  coeta. 
Appeal  from  judgment  diamiaaed,  inthout  coats. 


In  re  OOUNTX  CLERK  OF  QUEENS 
C!OUNTX.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  IB,  1914.) 
In  the  matter  of  the  application  of  the  Ck>unty 
Clerk  of  Queens  County  for  an  order  to  destroy 
certain  papers,  deposited  or  filed  in  bis  office, 
wliich  the  court  may  deem  to  have  become  use- 
less. No  opinion.  Motion  denied,  without 
prejudice  to  a  renewal  thereof  njton  further  pa- 
pen. 
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CROCKBR-WUJSBLEai  CO,  Appellant,  t. 
OBNESEB  KBCREATION  CO.,  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  March  4,  1914.)  Action  by  the 
Crocker- Wheeler  Company  against  the  Genesee 
Recreation  Company.  No  opinion.  Motion  for 
reargument  (of  180  App.  Div.  373,  145  N.  T. 
Supp.  477)  granted ;  reargument  to  be  heard  on 
the  11th  day  of  March,  1914. 


CROTTT,  Respondent,  v.  ERIE  R.  CO.,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  March  27,  1914.)  Action 
by  Michael  Crotty  against  the  Brie  Railroad 
Company.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs.  See,  also, 
168  App.  DiT.  902,  137  N.  Y.  Supp.  1102. 


CROWE,  Respondent-T.  MATTES,  Appellant 
(Supreme  Court  Appellate  Division,  First  De- 
partment March  6,  1914.)  Appeal  from  Spe- 
cial Term,  New  York  Countv.  Action  by  James 
J.  Ccowe  against  William  F.  Mattes.  From  an 
order  denying  a  motion  to  vacate  an  order  for 
examination  of  defendant  before  trial,  defendant 
appeals.  Reversed,  and  motion  granted  in  part 
Louis  V.  Ebert  of  New  York  City,  for  appel- 
lant Lloyd  M.  Howell,  of  New  York  City,  for 
respondent 

PER  CURIAM.  Order  appealed  from  re- 
Tersed,  and  motion  granted,  to  the  extent  that 
defendant's  examination  will  be  limited  to  the 
question  whether  or  not  the  purchaser,  Skaake, 
Maimed  to  have  been  produced  by  plaintiff,  was 
presented  to  the  defendant  by  said  plaintiff,  and 
the  question  as  to  the  price  at  which  defendant 
sold  and  conveyed  bis  c&f6  and  saloon  business 
to  said  Skaake,  without  costs  to  either  party. 


CUCCIO  V.  NASSAU  ELECTRIC  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  27,  1914.)  Action  by  Guisep- 
pe  Cuccio  against  the  Nassau  Electric  Railroad 
Company.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  with  $10  costs.    Order  filed. 


CURTIN,  Appellant  v.  HEALY,  Respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department.  March  6,  1914.)  Action  by  John 
C/urtin  against  Thomas  Healy,  No  opinion. 
Motion  for  leave  to  appeal  to  the  Court  of  Ai)- 
peals  denied,  without  costs.  See,  also,  144  N. 
Y.  Supp.  1111. 


DALY,  Respondent,  t.  WHITRIDGE  et  al., 

Appellants.  Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  20,  1914.) 
Action  by  Peter  F.  Daly  against  Frederick  W. 
Whitridge,  as  receiver,  and  another.  B.  H. 
Ames,  of  New  York  City,  for  appellants.  T. 
H.  Lord,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


DARCBY.  Appellant,  v.  DARCEY,  Respond- 
ent    (Supreme  Court  Appellate  Division,  Sec- 


ond Department    March  27,  1914.)    Action  bj 
Mary  H  Darcey  against  Dennis  J.  Darcey. 

PER  CURIAM.  The  writing  of  October  4. 
1906,  being  not  payable  on  a  day  certain,  and 
upon  a  contingency  not  inevitable,  is  invalid 
as  a  promissory  note.  The  agreement  that  it 
represents,  being  one  to  release  and  surrender 
dower  rights  to  the  husl>and.  is  against  public 
policy  and  the  laws  of  the  state.  On  both 
causes  of  action,  the  complaint  as  amended,  was 
insufficient.  The  order  and  judgment  are  af- 
firmed, with  costs. 


In  re  DARLING.  (Supreme  Court,  Appel- 
late Division,  First  Department  February  27, 
1014.)  In  the  matter  of  Joseph  F.  Darling. 
No  opinion.  Referred  to  official  referee.  Settle 
order  on  notice. 


DAVIDSON  et  aL  ▼.  HOWELL.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  13,  1914.)  Action  by  John  H.  X>avidson 
and  another  against  Grace  H.HoweU.    No  opin- 


ion.   Motion  denied,  with  $10  costs. 
145  N.  Y.  Supp.  1119. 


See,  aiso. 


DATIS,  Respondent  t.  HIGGINSON,  Ap- 
pellant (Supreme  C!ourt  Appellate  Diviaon, 
Second  Department  March  20.  1914.)  Action 
by  Nathan  W.  Davis  against  William  Higgin- 
son.  No  opinion.  Judgment  and  order  of  the 
County  Court  of  Kings  County  unanimously 
affirmed,  with  costs. 


DBAN,  Respondent,  v.  GENESEB  VALLEY 
TRUST.  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  March 
4,  1914.)  Action  by  Fred  J.  Dean  against  the 
Genesee  Valley  Trust  Company,  as  executor, 
etc.,  of  Sarah  A.  Bygrave,  deceased. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event  Held,  that  the  verdict  of 
the  jury  is  contrary  to  and  against  the  weight 
of  the  evidence. 

FOOTE,  J.,  not  sitting. 


DECKER,  Appellant  v.  HARRISON  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  4, 19l4.)  Ac- 
tion by  Gertrude  Lewis  Decker  against  Henry 
Harrison  and  another,  the  latter  as  trustee,  etc. 
No  opinion.    Judgment  affirmed,  with  costs. 


DEICHES,  Respondent,  v.  WESTERN  DE- 
VELOPMENT (5o.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  13, 1914.)  Action  by  Maurice  Deiches, 
as  receiver,  etc.,  against  the  Western  Develop- 
ment Company.  F.  Bien,  of  New  York  City,  for 
appellant  G.  M.  Mackeilar,  of  New  York  City, 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.  Order  filed. 
See,  also,  168  App.  Div.  926.  143  N.  Y.  Supp. 
1113.   —  •- 
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DE  MAUBIAO  T..  BTBNBS.  (Supreme 
Court,  Appellete  Dlviaion,  First  Department 
March  13.  1914.)  Action  bjr  Guy  M.  De  Ifau- 
riac  against  Ophelia  A.  Byrnes.  No  opinion. 
Motion  granted,  unless  appellant  complies  with 
terms  stated  in  order.    Order  filed. 


DESSAR  y.  HIBSCH  et  al.  (Supreme  0>art, 
Appellate  Division,  First  Department  March 
27,  1814.)  Action  by  Leo  C.  Dessar,  as  execu- 
tor, etc.,  against  Charles  S.  Hirsch  and  others. 
No  opinion.  Application  granted.  Order  sign- 
ed.   See,  also,  145  N.  T.  Supp.  61. 

DICKET,  Appellant,  t.  GORTNBB,  Bespond- 
ent.  (Supreme  Court  Appellate  Division,  See> 
ond  Department  March  6,  1914.;  Action  bj 
Paul  Dickey  against  Christopher  A.  Qortner.  No 
opinion.  Motion  denied,  without  costs.  See, 
also,  146  N.  T.  Supp.  264 ;  146  N.  T.  Supp.  lOSft 

DICKBT,  Appellant,  ▼.  GOBTNBR,  Bespond- 
ent  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  Mardi  20,  1914.)  Action  by 
Paul  Dickey  against  Christopher  A»  Gortner. 

PEB  C17BIAH.  MoUon  denied,  without 
costs.    See,  also,  146  N.  T.  Supp.  1089. 

CABB,  J.,  took  no  part 


DILG,  Appellant  v.  STBAUSS,  Bespondent 
(Supreme  Court  Appellate  Division,  First  De- 
partment March  6,  1914.)  Action  by  Christian 
F.  Dilg  against  Gustavus  B.  Strauss.  H.  A. 
Sperry,  of  New  York  City,  for  appellant  H. 
B.  Limburg,  of  New  York  City,  for  respondent 
No  opinion.  Judgment  affirmed,  wiUi  costs. 
Order  filed.  See,  also,  168  App.  Div.  718,  143 
N.  Y.  Supp.  94a      ♦ 

DOBLGBB  et  aL,  BespondenU.  v.  MBYEB. 

Appellant.  (Supreme  Court,  Appellate  Division, 
First  Department  February  20,  1014.)  Action 
by  Charles  A.  Ooelger  and  others  against  Her- 
man H.  Meyer.  J.  H.  Koebler,  of  New  York 
City,  for  appellant  C.  E.  Travis,  of  New  York 
City,  for  respondents.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  Order  filed. 
See,  also,  144  N.  Y.  Supp.  1112. 


(Supreme  (^urt^  Aiy 


In  re  DOUGHEBTY.     

pellate  Division,  First  Department    March 
1014.)  In  the  matter  of  Thomas  F.  Dougherty, 
deceased.     No  opinion.      Order   affirmed,   with 
$10  costs  and  disbuTBements.    Order  filed. 


DOUTH,  Bespondent  ▼.  WALDO  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department  March  13,  1914.)  Action 
by  William  Donth  against  Rhinelander  Waldo 
and  others.  No  opinion.  Order  affirmed,  with 
no  costs  and  disbursements.  See,  also,  167 
App.  Div.  895,  033,  142  N.  Y.  Supp.  1116. 


DBUMMOND,  Com'r,  v.  SCHLESSINGBB. 
(Supreme  Court  Appellate  Division,  First  De- 
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Maitdi  ST.  1914.)  Action  by  Michael 
J.  Drummond,  (Commissioner,  etc.,  Malnst  Alex- 
ander Scblessinger.  No  opinion.  Motion  grant- 
ed, unless  appellant  complies  with  terms  stated 
in  order.    Order  filed. 

DUCK  et  al.,  Bespondents,  r.  BBOOKLYN 
TBTTST  CO.  et  al..  Appellants.  (Supreme 
C!oart  Appellate  Division,  Second  Department 
March  6,  1914.)  Action  by  Madeline  M.  Dudk 
and  others  against  the  Brooklyn  Trust  (Com- 
pany, as  trustee,  and  others. 

PEB  CUBIAM.  Motions  for  leave  to  appeal 
to  the  Court  of  Appeals  granted,  and  questions 
certified  in  the  form  proposed. 

JENKS.  P.  J.,  took  no  part 


DWELLB-KAISEB  CO.,  Beniondent,  v.  H. 
P.  SICKBLS  CO.,  Appellant  (Supreme  Court, 
Appellate  Dividon,  Fourth  Department.  March 
4,  1914.)  Action  by  the  Dwelle-Kaiser  Com- 
pany against  the  H.  P.  Sickels  Comitany.  No 
opimon.  Judgment  and  order  affirmed,  with 
costs. 


In  re  BABLEY.  (Supreme  Ciourt,  Appellate 
Division,  First  Department  March  27,  1914.) 
In  the  matter  of  Martin  J.  Earley,  an  attorney. 
No  opinion.  Beferee's  report  approved,  and  re- 
spondent disbarred.  Settle  order  on  notice. 
Set,  also,  168  App.  Div.  888,  142  N.  Y.  Supp. 


BCKEBT  V.  TBUMAN  et  aL  (Supreme 
Court  Appellate  Division,  Second  Department 
March  6,  1914.)  Action  by  Claudine  Eckert 
against  (Clara  M.  Truman  and  George  D.  Now- 
land.  No  opinion.  Motions  to  dismtss  appeals 
denied,  upon  the  ground  that  respondent's  pro- 
ceedings are  stayed  for  nonpayment  of  costs 
upon  the  previous  appeal.  If  tbese  costs  are 
paid  within  five  days,  the  appeals  may  be  placed 
upon  the  April  calendar,  and  heard  upon  one 
printed  record.  See,  also,  169  App.  Inv.  916, 
144  N.  Y.  Supp.  1113. 


EDDEBY,  Bespondent  v.  INTEBBOB- 
OTJGH  RAPID  TRANSIT  CO.,  Appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment March  13,  1914.)  Action  by  Mary 
Eddery,  as  administratrix,  etc.,  of,  Andrew  Ed- 
dery,  deceased,  against  the  Interbbrough  Bapid 
Transit  Company. 

PER  CUBIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence.  See  same 
case,  160  App.  Div.  761,  136  N.  Y.  Supp.  170. 

BURR  and  PUTNAM,  JJ.,  dissent 


EGEREB,  Appellant  r.  MANUFACTUB- 
BBS*  NAT.  BANK  OP  BROOKLYN  et  al., 
Bespondents.  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  Marcn  27,  1914.)  Ac- 
tion by  August  Egerer  against  the  Manufactur- 
ers' National  Bank  of  Brooklyn  and  others.    H. 


Digitized  by  VjOOQ  IC 


1090 


140  NBW  TOBK  SUPPLBUairT 


R.  Lhowe,  of  New  York  City,  for  appellant. 
F.  L.  Gross,  of  Brooklyn,  for  respondents.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbnrsementa.    Order  filed. 


ELLIOTT,  Respondent,  ▼.  NILBS  et  aL,  Ap- 

gellants.  (Supreme  Court,  Appellate  DiTision, 
econd  Department.  April  3, 1914.)  Action  by 
Geerse  F.  Elliott  against  William  W.  Niles  and 
anotber,  copartners,  etc. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  coats  to  abide  the  event,  on  the 
ground  that  the  evidence  does  not  warrant  a 
finding  that  more  than  10  days  were  necessarily 
■pent  in  the  buaineM  of  the  reference,  unless 
within  20  days  plaintiflt  stipulate  to  reduce  the 
recovery  of  damages  to  the  sum  of  $200,  in 
which  event  the  judgment,  as  modified,  is  unani- 
mously affirmed,  without  costs.  See,  also,  157 
App.  0iv.  933,  142  N.  T.  Supp.  1117. 


EMMET  y.  SANITAKT  WATER  STIIiL 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  March  27,  1914.)  Action  by  Wil- 
liam T.  Emmet,  Superintendent,  etc,  against 
the  Sanitary  Water  Still  Company.  No  opin- 
ion. Motion  granted;  question  certified;  order 
filed.    See,  also,  146  N.  T.  Supp.  34S. 


EQUITABLE  LIFE  ASSUR.  SOCIETY,  R^ 
spondent,  v.  SEINIGBR,  Appellant,  et  al.  (Su- 
preme Court,  Appellate.  Division,  First  Depart- 
ment. March  6,  1914J  Action  by  the  Equita- 
ble Life  Assurance  Society  against  Ella  N. 
Seiniger,  impleaded.  A.  B.  Nathan,  of  New 
York  City,  for  appellant  C.  W.  Pierson,  of 
New  York  City,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    Order  filed. 


BSCHER,  Respondent,  v.  BUFFALO  ft  L. 
E.  TRACTION  CO.,  Appellant.  (Supreme 
Court,  Apiiellate  Division,  Fourth  Department. 
March  4,  1914.)  Action  by  Edward  L.  Escher 
against  the  Buffalo  &  Lake  Erie  Traction  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

MERRELL,  J.,  dissents. 


BTSHELLS  v.  FARGO.  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 13,  1914.)  Action  by  Harry  Etsbells 
against  James  F.  Fargo,  as  treasurer,  etc.  No 
opinion.  Motion  denied,  with  $10  costs.  Order 
filed.    See,  also,  144  N.  Y.  Supp.  1060. 


FABER,  Respondent,  v.  GREENE,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  March  6,  1914.)  Action  by 
Leander  B.  Faber  against  Everett  Greene. 

PER  CURIAM.  Motion  to  dismiss  appeal 
denied,  on  condition  that  defendant  serve  bis 
proposed  case  on  appeal  on  or  before  March 
10,  1914,  and,  if  the  plaintiff  serves  his  amend- 
ments within  10  days,   defendant  perfect  the 


appeal,  place  it  upon  the  April  calendar,  and  be 
ready  for  argument  when  reached;    otnerwise, 
motion  granted,  with  $10  costs. 
JBNKS,  P.  J.,  taking  no  part 


FBARON  DANIEL  CO.,  Appellant,  ▼.  LON- 
DON GUARANTEE  &  ACCIDENT  CO..  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department  February  13,  1914.)  Ac- 
tion bry  the  Fearon  Daniel  Company  against 
the  London  Guarantee  &  Accident  Company. 
W.  R.  Dorman,  of  New  York  City,  for  appel- 
lant W.  B.  Lowther,  of  New  York  City,  for 
respondent  No  opinion.  Order  affirmed  with 
$10  costs  and  disbursements.    Order  filed. 


FEDERBR,  Respondent,  v.  HARRIS,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  March  6,  1914.)  Action  by 
Hans  Federer  against  Joseph  Harris.  N«  opin- 
ion. Motion  denied,  without  costs.  See,  also, 
146  N.  Y.  Supp.  1123. 


FERRER,  AppeUant.  ▼.  INDIA  WHARF 
BREWING  CO.,  Respondent  (Supreme  Coort, 
Appellate  Division,  Second  Department  March 
6,  1914.)  Action  by  Blanche  J.  Ferber  against 
the  India  Wharf  Brewing  Company,  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


FIFTH  AVENUE  SHOP,  Inc.,  R«spondent, 
v.  FOX-STIBFEL  &  CO.,  Appellant  (Su- 
preme Court,  Appellate  Division,  SHrst  Depart- 
ment. February  27, 1914.)  Action  by  the  Fifth 
Avenue  Shop,  Incorporateid,  against  Foz-Stiefel 
&  Co.  A.  Kl  Strieker,  of  New  York  City,  for 
appellant  M.  L.  Heidenheimer,  of  New  York 
City,  for  respondent  No  opimon.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed.  See,  also,  83  Misc.  Rep.  127,  144  N. 
Y.  Supp.  706.  

FIRST  NAT.  BANK  OF  DETROIT,  laCH.. 
V.  HOLLINS  et  aL  (Supreme  Court,  Appellate 
Division,  Second  Departo^nt  March  20, 1914.) 
Action  by  the  First  National  Bank  of  Detroit 
liQch.,  against  Harry  B.  Hollins,  and  others. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  The  question  as  to  the  accept- 
ance of  the  pleading  is  academic,  and  the  ap- 
plication for  the  stay  should  be  denied.  See 
Gibbons  r.  Bush  Co..  115  App.  Div.  619.  101  N. 
Y.  Supp.  721.  See,  also,  146  N.  Y.  Supp. 
1123. 


FIRST  NAT.  BANK  OF  PITTSBURGH  v. 
STALIX).  (Supreme  Court,  Appellate  Division, 
First  Department  February  27,  1914.)  Ac- 
tion by  the  First  National  Bank  of  Pittsburgh 
against  Edmund  K.  StoUo.  No  opinion.  Mo- 
tion granted.  Order  filed.  See,  also,  145  N. 
Y.  Supp.  747. 


In  re  FISCHER     (Supreme  Court,  Appel- 
late Division,  Second  .Department     March  6, 
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1914.)  tn  the  matter  of  the  application  of 
I.ODis  Fischer  for  writ  of  mandamas  a^ainat 
the  facility  of  the  New  York   University. 

PER  CTTBIaM.  Motion  for  mandamus  de- 
nied, without  costs,  on  the  ground  that  the  fac- 
ulty of  the  New  York  Uniyerslty,  in  passing  on 
the  qaalificationa  of  the  petitioner,  acts  as  a 
quasi  judicial  body,  whose  determination  can- 
not be  reversed  by  mandamas  (People  ex  rel. 
Jonea  v.  N.  Y.  Homeopathic  Medical  College 
and  fioBidtal,  20  N.  Y.  Supp.  379) ;  also  in  that 
this  court  has  original  jurisdiction  to  grant  the 
writ  of  mandamus  only  to  a  judge  or  judges 
(section  2069,  Code  Civ.  Proc);  and,  farther, 
that  the  remedy  by  alternative  writ  of  manda- 
mus baa  been  passed  upon  by  the  Special  Term, 
and  denied  by  order  of  Mr.  Justice  Blackmar, 
FcbruaiT,  26,  1914.  See,  also,  146  N.  Y.  Supp. 
1091. 


In  re  FISCHER.  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  20, 
1914.)  In  the  matter  of  the  application  of 
Louis  Fischer  for  a  writ  of  mandamus  against 
the  faculty  of  the  New  York  Tlniversity.  No 
opinion.  Motion  denied.  See,  also,  146  N.  Y. 
Supp.  1090.  

FITZGIBBON.  Appellant,  v.  BRIB  R.  CO.. 

Respondent  (Supreme  Court,  Appellate  Divi- 
don.  Second  Departmient.  March  20,  1914.) 
Action  by  Frank  Fitzgibbon  against  the  Erie 
Itailroad  Company.  No  opinion.  Order  affirm- 
ed, with  $10  costs  and  disbursements.  See, 
also,  146  N.  Y.  Supp.  1123. 


FITZPATRICK,  AppeUant,  ▼.  NAUSHON 
CO.,  Respondent  (Supreme  Court,  Appellate 
IMvision,  Second  Department  March  20, 1914.) 
Action  by  Charles  F.  Fitzpatrick  against  the 
Naushon  Company.  No  opinion.  Order  affirm- 
ed, with  110  costs  and  disbursements. 


FLAITZ,  Respondent,  v.  BLMIRA,  O.  A  W. 
RY.,  Appellant  (Supreme  Court  Appellate  Di- 
vision, Fourth  Department  March  4,  1914.) 
Action  by  Ida  Flaiti  against  the  Elmira,  Com- 
ing &  Waverly  Railway.  No  opinion.  Appeal 
dismlMed,  without  costs,  upon  stipulation  filed. 


PliBMINO,  Respondent,  ▼.  NEW  YORK 
TRANSP.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department.  March 
6,  1014.)  Appeal  from  Trial  Term,  New  York 
County.  .Action  by  Catherine  J.  Fleming,  ad- 
ministratrix, against  the  New  York  Transporta- 
tion Comi^any.  From  a  judgment  on  a  verdict 
for  plaintiff,  and  from  an  order  denying  a  mo- 
tion for  new  trial,  defendant  appeals.  Revers- 
ed, and  new  trial  ordered.  Theodore  H.  Lord, 
of  New  York  City,  for  appellant.  William 
Rand,  Jr.,  of  New  York  (3ty,  for  respondent 

PER  CURIAM.  The  judgment  and  order 
appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide 
event,  on  the  ground  that  the  verdict  is  against 


the  weight  of  the  evidence  aa  to  the  lack  of 
contributory  negligence. 

INGRAHAM,  P.  J.,  and  HOTCHKISS,  J., 
dissent,  and  vote  for  affirmance. 


FLYNN,  Respondent  v.  WHITNEY  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  March  13,  1914.) 
Action  by  John  B.  Flynn  against  Charles  L. 
A.  Whitney  and  another.  No  opinion.  Order 
affirmed,  inth  f  10  coats  and  disbursements. 


FORSTER  ▼.  OSBORNE.  (Supreme  Court 
Appellate  Division,  Fourth  Department  March 
4,  1914.)  Action  by  Thomas  H.  Forster  against 
William  H.  H.  Osborne.  No  opinion.  Defend- 
ant's exceptions  overruled,  motion. for  new  trial 
denied,  with  costs,  and  judgment  directed  for 
the  plaintiff  upon  the  verdict,  with  coats. 


FOX  V.  FOX.  (Supreme  Court.  Appellate 
Division,  First  Department  March  27,  1914.) 
Action  by  Sigmund  Fox  against  Henry  B. 
Fox.     No   opinion.     Application   denied,   with 

flO  costs.    Order  signed.    See,  also,  145  N.  Y. 
upp.  949. 


FOX  et  aL  ▼.  PROCTOR.  (Supreme  Court, 
Appellate  Division,  First  Itepartment  March 
13,  1914.)  Action  by  Hugh  L.  Fox  and  others 
against  Frederick  F.  Proctor.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  145  N.  Y.  Supp.  709;  146  N.  Y. 
Supp.  1091.  

FOX  et  al.  v.  PROCTOR.  (Supreme  Court 
Appellate  Division,  First  Department.  March 
27,  1914.)  Action  by  Hugh  L.  Fox  and  others 
against  Frederick  F.  Proctor.  No  opinion. 
Motion  granted.  Order  filed.  See,  also,  146 
N.  Y.  Supp.  1091. 


FRiANK  J.  LBNNON  CO.,  Appellant,  v. 
NEW  YORK  MAIL,  OO.,  Respondent  (five 
cases).  (Supreme  Court,  Appellate  Division, 
First  Department  March  6,  1914.)  Actions 
by  the  Frank  J.  Lennon  Company  against  the 
New  York  Mail  Company.  B.  L.  Kraus,  of 
New  York  City,  for  appellant.  W.  R  Wilder, 
of  New  York  City,  for  respondent  No  opin- 
ion. Determinations  affirmed,  with  costs.  Or- 
ders filed.  See,  also,  168  App.  Div.  882,  142 
N.  Y.  Supp.  1118. 


FRIED,  Respondent,  v.  BECHBR,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  March  20,  1914.)  Action  by 
Annie  Fried  against  Nathan  Becher.  No  opin- 
ion. Order  affirmed,  without  costs,  with  leave 
to  defendant  to  withdraw  his  demurrer  and 
answer  within  20  days,  upon  payment  of  all 
costs,  except  the  costs  of  this  appeal,  to  be  tax- 
ed  on  notice.  _^=,^ 

FROST,  Appellant,  r.  HAYWARD  et  al.. 
Respondents.    (Supreme  Court,  Appellate  Divi- 
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sion,  Fourth  Department  Maroh  4,  1914.) 
Action  by  Cathenne  P.  Froat,  aa  eommittae  ol 
the  person  and  property  of  TJaarella  Hayward, 
an  incompetent  person,  againat  Eldwin  S.  Hay- 
ward  and  another.  No  opinion.  Motion  grant- 
ed, and  appeal  dismiased,  with  costs. 


GARRISON,  AppeUant,  t.  THOMPSON. 
Respondent  (Supreme  Court  Appellate  Divi- 
sion, First  Department  Febmary  20,  1914.) 
Action  by  Cornelius  M.  Garrison  against  Rob^ 
ert  M.  Tliompson.  S.  J.  Siegel,  of  New  Torlc 
City,  for  appellant  A.  Sticliney,  of  New  York 
City,  for  respondent  No  opinion.  Judgment 
aiBrmed,  with  coats.    Order  filed. 


GARRT.  ttesppndent.  ▼.  RED  HOOK 
LIGHT  i  POWER  CO.,  Appellant  (Su- 
preme Court,  Appellate  DiTision,  Third  Depart- 
ment March  4,  1914.)  Action  by  John  F. 
Garry  against  the  Red  Hook  Light  &  Power 
Company.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 


GLBNDBNING,  Appellant  t.  WESTERN 
UNION  TELEGRAPH  CO.,  Respondent 
(Supreme  0>urt  Appellate  Diviuon,  First  De- 
Mtrtment  February  27,  1914.)  Action  by 
G«orge  O.  Glendeaing  againat  the  Western 
Union  Telegraph  (Company.  J.  W.  Putdy,  Jr., 
of  New  York  City,  for  appellant  A.  T.  Bene- 
dict, of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  SIO  costs  and 
disbursements.  Order  filed.  See,  alao,  169 
App.  DiT.  909.  144  N.  Y.  Supp.  1117. 


GOBTZ,  Appellant  t.  DUFFY  et  aL,  Re- 
spondents. (Supreme  Court,  Appellate  DiTi- 
sion, Second  Department  March  20,  1914.) 
Action  by  Catherine  Goetz,  as  administratrix, 
etc.,  against  Jane  E.  DuSy,  individually  and  as 
executrix,  etc.,  and  others.  No  opinion.  Motion 
for  leave  to  appeal  (from  146  N.  Y.  Supp.  162) 
to  the  Court  of  Appeals  granted. 


GOLDSTEIN,  Respondent,  ▼.  LAUFER,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Fourth  Department.  March  4,  1914.)  Action 
by  Henry  Goldstein  against  Jacob  Laufer.  No 
opinion.  Interlocutory  judgment  affirmed,  with 
costs. 


In  re  GRADE  CROSSING  COM-RS  OF 
CITY  OF  BUFFALO.  In  re  SOMMER  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment March  4,  1914.)  In  the  matter  of 
the  application  of  the  Grade  Crossing  Commis- 
sioners of  the  City  of  Buffalo  for  the  appoint- 
ment of  commissioners,  etc.,  in  the  matter  of 
lands  of  August  C.  Sommer  and  others.  Pro- 
ceeding No.  96.  No  opinion.  Order  confirming 
report  of  commissioners  as  to  parcel  No.  1 
vacated,  and  said  report  and  proceedings  as  to 
parcel  No.  1  sent  back  to  the  same  commission- 
ers for  a  new  appraisal  and  report,  in  accord- 
ance with  stipulation  filed. 


GRAY  T.  NEW  YORK  QEINT.  ft  H.  B.  R. 

CO.  (Supreme  Court  Appellate  Divisioii,  First 
Department  February  27,  1914.)  Acuon  by 
Charles  P.  Gray  gainst  the  New  York  Central 
&  Hudson  River  Railroad  Company.  No  opiu 
ion.  Motion  denied,  with  $10  costs.  Order 
filed.    See,  also.  146  N.  Y.  Supp.  1126. 


GRIFFING  V.  VANDERBILT  et  «L  (Su- 
preme C!ourt  Appellate  Division,  Second  De- 
partment March  6,  1014.)  Action  by  Timothy 
M.  Griffing  against  Edward  Ward  Vanderbilt 
and  others. 

PER  CURIAM.  Motion  granted,  on  defend- 
ants giving  a  bond  in  the  sum  of  $2,000,  within 
10  days,  to  indemnify  plaintiff  against  loss 
pending  the  hearing  and  determination  of  the 
case ;  otherwise,  motion  denied,  with  $10  oosta. 
Settle  order  before  Mr.  Justice  CARR. 


ORILLI,  Appellant  ▼•  DEL  PAPA,  Respond- 
ent (Supreme  Court  Appellate  Dividon,  Sec- 
ond Department.  March  13.  1914.)  Action 
by  Nicola  Grilli  against  Michele  Del  Papa. 

PER  (TURIAH.  Order  affirmed,  with  $10 
costs  and  disbursements. 

BURR,  J.,  dissents,  upon  the  ground  that 
none  of  the  allegations  of  the  complaint  are 
made  upon  information  and  belief.  If  the  words 
were  uttered  to  the  knowledge  of  plaintiff,  it 
must  be  the  case  that  he  was  present  and  heard 
them. 


GRISWOLD,  Appellant,  t.  NEW  YORK 
STATE  RYS.,  Respondent  (Supreme  Court 
Appellate  Division,  Fourth  Department  March 
4,  1914.)  Action  by  Charlotte  G.  Griswold 
against  the  New  York  State  Railways.  No 
opinion.  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 


GROPP  T.  GREAT  ATLANTIC  ft  PACIFIC 
TEA  CO.  (Supreme  Court  Appellate  Division, 
First  Department.  February  IS,  1914.)  Ac- 
tion by  Henry  E.  Gropp  against  the  Great  At- 
lantic ft  Pacific  Tea  Company.  No  opinion. 
Motion  granted,  on  condition  stated  in  order. 
Order  filed.  See,  also,  83  Misc.  Rep.  374.  145 
N.  Y.  Supp.  959. 


GROSSMAN,  Respondent,  t.  BLUESTEIN, 
Appellant,  et  al.  (Supreme  C!ourt  Appellate 
Division,  First  Department  March  27,  1914.) 
Action  by  Morris  Grossman  against  Jacob 
Bluestein,  impleaded.  It.  B.  Cohen,  of  New  | 
York  City,  for  appellant  B.  E.  Messier,  of 
New  York  City,  for  respondent 

PER    CURIAM.      Judgment   affirmed,    with    { 
costs.    Order  filed. 

INGRAHAM,  P.  J.,  dissenta. 


HAAKENSON,  AppeUant  r.  COVERING  & 
SUPPLY  CO.,  Respondent  (Supreme  Court, 
Aopellate  Division,  First  Department  March 
27,  1914.)    Action  by  Daniel  Haakenaon  against 
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:h«  Coyering  &  Supply  Company.  J.  A.  Bur- 
leau,  for  appellant  F.  V.  Johnson,  of  New 
fork  City,  lor  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
wsts.     Order  filed. 

LAUGHLIN,  J.,  dissenta. 


HAI/IAHAN  T.  HALLAHAN.  (Sapreme 
}ourt.  Appellate  Division,  First  Department, 
("ebrnary  13,  1914.)  Action  by  Katherine  V. 
lallahan  against  Edward  F.  Hallaban.  No 
ipinion.  Motion  granted.  Order  filed.  See, 
Jao,  151  App.  Div.  034.  135  N.  Y.  Supp.  1118. 


HANDWBIIiER  ▼.  CITY  OF  NEW  YORK. 
Supreme  Court,  Appellate  Division,  First  De- 
lartment  February  27,  1914.)  Appeal  from 
frial  Term,  New  York  County.  Action  by 
'epi  Handweiler  against  the  City  of  New  York. 
Prom  a  judgment  entered  on  a  verdict  of  the 
ury,  and  from  an  order  denying  a  motion  for 
.  new  trial,  defendant  appeals.  Reversed,  and 
omplaint  dismissed.  William  E.  C.  Mayer,  of 
irooklyn,  for  appellant.  Hugo  Levy,  of  New 
fork   City,   for   respondent. 

PER  CURIAM.  Tlie  judgment  and  order 
ppealed  from  are  reversed,  with  costa  to  the 
ppellant,  upon  the  ground  that  there  .was  no 
vidence  to  justify  the  finding  of  the  jury  that 
be  defendant  was  negligent ;  and,  on  the  same 
round,  the  motion  made  by  the  defendant  at 
he  close  of  the  whole  case  to  dismiss  the  com- 
ilaint  is  granted.  Judgment  ordered  accoid- 
ngly. 


HANDWEILER  v.  CITY  OF  NEW  YORK. 
Supreme  Court,  Appellate  Division,  First  De- 
artment  February  27,  1814.)  Appeal  from 
'rial  Term  New  York  County.  Action  by 
Slias  Handweiler  against  the  City  of  New 
'ork.  From  a  judgment  entered  on  a  verdict 
f  the  jury,  and  from  an  order  denying  a  mo- 
ion  for  a  new  trial,  defendant  appeals.  Re- 
ersed,  and  complaint  dismissed.  William  B.  O. 
layer,  of  Brooklyn,  for  appellant  Hugo  Levy, 
f  New  York  CHty,  for  respondent 

PER  CURIAM.  The  judgment  and  order  ap- 
ealed  from  are  reversed,  with  costs  to  the  ap- 
ellant,  upon  the  ground  that  there  was  no  e'n- 
ence  to  justify  the  finding  of  the  jury  that 
be  defendant  was  negligent ;  and,  on  the  same 
round,  the  motion  made  by  the  defendant  at 
be  close  of  the  whole  case  to  dismiss  the  com- 
iaint  is  granted.  Judgment  ordered  accord- 
Dgly. 


HARPER,.  Appellant,  v.  BABCOCK  et  al., 
lespondents.  (Supreme  Court,  Appellate  Divl- 
ion.  First  Department  April  9,  1914.)  Ap- 
eal  from  Special  Term,  New  York  County. 
LCtion  by  George  W.  Harper,  Jr.,  in  behalf  of 
imself  and  other  stockholders  of  the  Gilbert 
fanufacturing  Company,  against  Francis  E. 
tabcock  and  others.  From  an  order  denying 
motion  for  a  receiver  of  the  assets  of  the 
iilbert  Manufacturing  Company  during  the 
endency  of  the  action,  plaintiff  appeals.  Be- 
ersed,  and  motion  granted.    George  W.  Harp- 


er, Jr.,  of  New  York  City,  in  pro.  per.  Ralph 
S.  Rounds,  of  New  York  City,  for  individual 
respondents.  Herbert  Barry,  of  New  York 
City,  for  respondent  trustees. 

PER  CURIAM.  The  order  should  be  re- 
versed, with  $10  costs  and  disbursements  to  the 
plaintiff,  payable  out  of  the  fund,  and  the  mo- 
tion granted,  so  far  as  to  require  the  money 
now  on  deposit  in  banks  in  the  cit7  of  New 
York  to  remain  as  deposited  and  not  to  be 
withdrawn,  except  on  final  judgment  or  the  far- 
ther Older  of  the  court 


HART,  Respondent,  v.  GENESEE  YAI^. 
LEY  TRUST  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  4,  1914.)  Action  by  William  A.  Hart 
against  the  Genesee  Valley  Trust  Company,  as 
executor,  etc.,  of  Sarah  A.  Bygrave,  deceased. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event.  Held  that,  the  record  be- 
ing silent  as  to  proof  that  the  river  bank  is 
included  within  the  "Bygrave  Homestead"  con- 
tracted for,  the  trial  court  erred  in  submitting 
the  consideration  of  such  river  bank  to  the 
jury  as  an  element  of  damage  to  be  considered 
by  them. 

FOOTE,  J.,  not  sitting. 


HABTMAN,  Appellant,  v.  CARMAN,  Re- 
spondent. (Supreme  Court,  Appellate  Division. 
First  Department.  March  2(),  1914.)  Appeal 
from  Trial  Term,  New  York  County.  Action  by 
Regina  Hartman  against  William  W.  Carman. 
From  a  judgment  dismissing  the  complaint  at 
the  close  of  plaintiff's  case  for  failure  of  proof, 
he  appeals.  Reversed,  and  new  trial  ordered. 
Gustavus  A.  Rogers,  of  New  York  City,  for  ap- 
pellant. Edward  JP.  Mowton,  of  New  York 
City,  for  respondent 

PER  CURIAM.  We  think  there  was  evi- 
dence to  justify  the  submission  to  the  jury  of 
the  question  as  to  the  defendant's  negligence 
and  as  to  the  plaintiff's  freedom  from  contribu- 
tory negligence.  Judgment  reversed ;  new  trial 
ordered ;   costs  to  appellant  to  abide  event 

HATCH,  Appellant,  y.  SMITH,  Respond- 
ent (Supreme  Court,  Appellate  Division,  First 
Department  February  27,  1914.)  Action  by 
Edward  Hatch,  Jr.,  against  Milford  H.  Smith. 
L.  W.  Seveiy,  of  New  York  City,  for  appel- 
lant. L.  A.  Wait,  of  Saratoga  Sprmgs,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


H.  BRIDGMAN  SMITH  CO.,  Respondent, 
v.  MACE  MFG.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
February  !J7,  1914.)  Action  by  the  H.  Bridg- 
man  Smith  Company  against  the  Mace  Manu- 
facturing Company.  No  opinion.  Judgment 
and  order  of  the  County  Court  of  Kings  County 
affirmed,  with  costs. 


HECHT  T.  WAHL.    (Supreme  Court,  Appel- 
late Division,    E'irst   Department     March   13 
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1914.)  Aotlon  by  Jonaa  Hecht  against  Ignata 
WahL  No  opinion.  Motion  grantecL  unlefB  ap- 
pellant complies  with  terms  stated  in  order. 
Order  filed. 


HEDGES,  Bespondent,  y.  PIONEER  IRON 
WORKS,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  March  13, 
1914.)  Action  by  Dayton  Hedges  against  the 
Pioneer  Iron  Works.  No  opinion.  Orders  af- 
firmed, with  |10  costs  and  dubarsementa. 


HEIFERMAN  t.  GREENHUT  CLOAK  CO. 
(Supreme  Court,  Appellate  Division,  BHrst  De- 
partment rebmary  13,  1914.)  Action  by 
Frank  Heiferman  against  the  Greenhut  Cloak 
Company.  No  opimon.  Application  granted. 
Order  signed.  See.  also,  83  Misc.  Rep.  &5, 145 
N.  T.  Supp.  142. 


HBIIiBRUNN  V.  NORTH  BRITISH  & 
MERCANTILE  INS.  CO.  OF  LONDON  dc 
EDINBURGH.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  February  20,  1914.) 
Appeal  from  Appellate  Term,  First  Department. 
Action  by  Simon  Heilbrunn  against  the  North 
Britiafa  &  Mercantile  Insurance  Company  of 
London  &  BMinbargb.  From  a  determination 
affirming  an  order  of  the  City  Court  granting 
a  motion  for  judgment,  and  dismissing  Uie  com- 
plaint for  failure  of  plaintifC  to  reply  to  sepa- 
rate defense  contained  in  the  answer,  plaintiff 
appeals.  Determination  affirmed,  and  appeal 
allowed  to  the  Court  of  Appeals;  the  quesnons 
to  be  certified  to  be  determined  on  settlement 
of  order.  Jacob  B.  SchiS,  of  New  York  City, 
for  appellant.  Leo  Levy,  of  New  York  City,  for 
respondent. 

PER  CURIAM.  The  determination  appealed 
from  is  affirmed,  with  $10  costs  and  disburse- 
ments, on  the  authority  of  Heilbrunn  v.  German 
Alliance  Insurance  Co.,  150  App.  Div.  670,  135 
N.  Y.  Supp.  769.  An  appeal  is  allowed  to  the 
Court  of  Appeals;  the  questions  to  be  certified 
to  be  determined  on  settlement  of  the  order. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN,  J., 
dissent,  on  the  dissenting  opinion  in  Heilbrunn 
▼.  German  Alliance  Ins.  Co.,  supra. 


HERRMANN,  Respondent,  v.  HERRMANN, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  20,  1914.) 
Action  by  Alicia  Herrmann  against  Harry  Herr- 
mann. 

FTSB  CURIAM.  Judgment  affirmed.  There 
is  no  exception  in  the  case  which  presents  a 
question  for  review  in  this  court. 


HIRSOH,  Respondent,  ▼.  LICHTENSTEIN, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  20,  1914.)  Ac- 
tion by  Charles  S.  Hirscb  against  Solomon 
K.  lichtenstein.     A.   S.  Friend,  of  New  York 


City,  for  appellant.     A.   K.  Strieker,  of  New 
York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Order  filed.  See,  also,  79  Misc. 
Rep.  31,  139  N.  Y.  Supp.  4. 

Mclaughlin,  j,,  dissents. 


HOEFLB,AppeUant,  T.  AMERICAN  LAUN- 
DRY MACHINERY  MFG.  CO.,  Bespondent 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment March  20,  1914.)  AcUon  by  Bmil 
Hoefle,  as  tro^ee,  etc^  against  the  American 
Laundry^  Machinery  Manufacturing  Company. 
No  opinion.  Order  of  the  Special  term  of  Jan- 
uary 14,  1914,  affirmed,  with  $10  costs  and  dis- 
bursements.    See,  also,  146  N.  Y.   Supp.  621. 


In  re  HOLLE  et  aL  In  re  TAMMANY  et  al. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment, Marcti  13,  1914.)  In  the  matter  of 
the  application  of  Charles  J.  HoUe  and  others 
for  judicial  review  of  the  primary  election  of 
the  Democratic  party  in  the  Fifteenth  ward  of 
the  city  of  Albany.  In  the  matter  of  the  ap- 
plication to  punish  John  Tammany  and  others 
for  an  alleged  contempt  of  court  arising  in  the 
above-entitled  proceeding.  No  opinion.  Mo- 
tions granted.  See,  also,  160  App.  Div.  369, 
145  N.  Y.  Supp.  388. 


HOPGOOD,  Respondent,  ▼.  McCONNELL 
PRINTING  CO.,  Appellant  (Supreme  Court 
Appellate  Division.  First  Department  Feb- 
ruary 13,  1914.)  Action  by  Thomas  H.  Hop- 
good  against  the  McConnell  Printing  Company. 
C.  J.  Shearn,  of  New  York  City,  for  appellant 
O.  W.  Ehrbom,  of  New  York  City,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbiirsements.     Order  filed. 


H.  P.  SICKLES  CO.,  Respondent  ▼.  R.  T. 
FORD  CO.,  Appellant     (Supreme  Court  Ap- 

?ellate  Division,  Fourth  Department  March  4, 
914.)  Action  by  the  H.  P.  Sickles  Company 
againigt  the  R.  T.  Ford  Company.  No  opinion. 
Judgment  affirmed,  with  costs. 


HUGHES,  Resjpondent,  t.  NEW  YORK 
PUB.  CO.,  Limited,  Appellant  (Supreme 
Court,  Appellate  Division,  E^rst  Department 
February  27,  1914.)  Action  by  George  Hughes 
against  the  New  York  Publishing  Company,  lim- 
ited. W.  Huck  Jr.,  of  New  York  City,  for  ap- 
pellant. J.  F.  Brosnan,  of  New  York  City,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filea. 


lENNA,  Respondent,  v.  TOWBIN,  AppdIant 
(Supreme  Court  Appellate  Division,  First  De- 

?artment.  March  27,  1914.)  Action  by  Chariea 
enna,  an  infant,  etc.,  against  Lewis  TowUn. 
E.  J.  Redington,  of  New  York  Cnty.  for  appel- 
lant S.  Wechsler,  of  New  York  City,  for  re- 
spondent. No  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  Gleid. 
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INNOVATION  INGBNUITIBS.  Inc.,  Ap- 
pellant, T.  NEW  TOBK  TIMBS  CO.,  Beroond- 
rnt.  (Snpreme  Court,  Appellate  DMaon,  First 
Department  February  20,  1014.)  Action  by 
Innovation  Ingenuities,  Incorporated,  against 
the  New  York  Times  Company.  A.  K.  Striek- 
er, of  New  York  City,  for  appellant.  No  opin- 
ion. Judgment  affirmed,  witn  costs.  Order  fil- 
ed. See,  also,  168  App.  Div.  829,  148  N.  T. 
i^upp.   1123. 


JACKSON  et  al.,  Bespondents,  r.  NOW 
YORK  CONTKACTING  CO.  et  al.,  AppeUanta. 
(Supreme  Court,  Appellate  IMvision,  First  De- 
partment March  6v  1914.)  Action  by  Sam- 
uel Jackson  and  others  against  the  New  York 
Contracting  CSompany  and  others.  J.  A.  Deer- 
ing,  of  New  York  City,  for  appellants.  I. 
Skotdi,  of  New  York  01^,  for  respondents.  No 
opinion.  Jndgment  and  order  affirmed,  with 
costa.    Older  filed. 


JACOBS  ▼.  MONATON  RBAUTT  INVEST- 
INO  OOBPORATION.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  February 
13.  1914.)  Action  by  Arthur  E.  Jacobs  against 
the  Monaton  Realty  Investing  Corporation. 
No  opinion.  Motion  granted;  questions  certi- 
fied; order  filed.  See,  also,  1^  N.  Y.  Snpp. 
611. 


JANI8ZBWSKI,  Appellant,  v.  FITZPAT- 
RICK,  Respondent  (Supreme  Court  Appellate 
Division,  Second  Department  March  13, 
1914.)  Action  by  Felixa  Janiszewski,  as  ad- 
ministratiiz,  etc.,  against  William  E.  Fitzpat- 
rick. 

PER  CURIAM.  Order  affirmed,  with  costs. 
.See,  also,  157  App.  Div.  199,  141  N.  X.  Supp. 

THOMAS,  J„  dissents. 


JOHN  U  SCHWARTZ  BBBWINO  CO.,  Re- 
upondent,  v.  MURPHY  et  al..  Appellants. 
(Supreme  Court  Appellate  Division,  Fourth 
Department.  March  4,  1914.)  Action  by  the 
John  £/L  Schwartz  Brewing  Company  against 
Edward  J.  Murphy  and  another.  No  opinion. 
Motion  granted  and  appeal  dismissed,  with 
'Costa. 


In  re  JOHNSON.  (Supreme  Oonrt,  Appellate 
Division,  First  Department  March  20,  1914.) 
Appeal  from  Snrrogate's  Court,  New  York 
County.  Judicial  settlement  of  the  accounts  of 
Le  Roy  W.  Johnson,  as  administrator,  etc 
Appeal  from  a  decre«  of  the  Surrogate's  Court 
settling  the  account  Modified  and  affirmed, 
Hamilton  R.  Squier,  of  New  York  CI^,  for  ai>- 
pellant  Henry  R  Johnson,  of  New  xork  Cit7f 
for  respondent 

PBB  CURIAM.  The  decree  appealed  from 
should  be  modified,  by  reducing  tne  allowance 
for  coansel  fee  by  the  sum  of  $200,  and,  as 
modified,  affirmed,  without  costs  to  either  party. 


JOHNSON,  Appellant,  t.  JOHNSON  et  aL, 
Respondents.  (Supreme  Oourt,' Appellate  Divi- 
sioi^  Second  Department  March  27.  1914.) 
Action  by  Charles  F.  Johnson  against  John  A. 
Johnson  and  another.  No  opinion.  Judgment 
affirmed,  without  costs. 

JOHNSTON,  Renppndent,  t.  STRASS- 
BURGER,  Appellant  (Sapreme  Court,  Appel- 
late Division,  First  Department  March  18, 
1914.)  Action  by  Albert  M.  Johnston  against 
Sarah  Strassbnrger.  L>.  M.  Prince,  of  New 
York  City,  for  appellant  H.  Edwards,  of  New 
York  City,  for  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disborsements.  Or- 
der filed. 


In  re  JONES  (two  cases).  (Snpreme  Court 
Appellate  Division,  E^rst  Department  Feb- 
ruary 27,  1914.)  In  the  matter  of  Holmes 
Jones.  No  opinion.  Motions  denied.  Settle 
order  on  notice.  See,  also,  159  App.  Div.  782, 
146  N.  Y.  Supp.  65. 


JONES,  Respondent  t.  COMMEStdAIi 
TRAYELBRS'  MUT.  ACCIDENT  ASS'N  OF 
AMERICA,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  Maroi 
4,  1914.)  Action  by  Myrtle  C.  Jones,  as  execu- 
trix, etc..  against  the  Commercial  Travelers' 
Mutual  Accident  Association  of  America.  No 
opinion.  Jndgment  and  order  affirmed,  with 
costs. 


JONBS,  Respondent,  T.  WEISTCHESTE2R 
ST.  R.  CO.,  Appellant  OBupreme  Court,  Ap- 
pellate Dividon,  Second.  Department  March 
20,  1914.)  Action  by  Samuel  Jones  against 
the  Westchester  Street  Railroad  Company. 

PER  CURIAM.  Jndgment  and  order  of  the 
County  Court  of  Westchester  County  reversed, 
and  new  trial  ordered,  costs  to  abide  the  event, 
on  the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence. 

RICH,  J.,  votes  to  affirm. 


JONES,  AppeUant,  v.  WOODIN  et  «L.  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  6,  1914.)  Ac- 
tion by  Frederick  A.  Jones  against  William  H. 
Woodin  and  others.  C  U  Craig,  of  New  York 
(Mty,  for  appellant  W.  Rand,  Jr.,  of  New  York 
City,  for  respondents.  No  opinion.  Orders 
affirmed,  with  costs.  Order  filed.  See,  also, 
150  App.  Div.  800,  184  N.  Y.  Supp.  1136. 


KABH^BTjE,  Respondent,  r.  NEW  YORK 
CENT,  dc  H.  B.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Dlvlaian,  Second  Department. 
March  IB,  1914.)  Action  by  Karl  Kaelble 
against  the  New  York  (Central  &  Hudson  River 
Railroad  Compcmy.  No  opinion.  Judgment 
and  order  reversed,  and  new  trial  granted,  costs 
to  abide  the  eventJ  on  the  ground  that  the  ver- 
dict was  against  the  weight  of  evidence. 
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KANE3,  Appenant,  t.  KANB,  R«8pondent 
(Supreme  Court.  Appellate  Division,  Second 
Department.  March  18,  1914.)  Action  by 
Catharine  A.  Kane  against  Bernard  F.  Kane. 
No  opinion.  Order  affirmed,  with  $10  costs 
and    disbursements. 


KATZ  ▼.  KATZ.  (Supreme  Court,  Appellate 
Division,  X^rst  Department.  March  27,  1914.) 
Action  by  lixzie  Katz  against  Lonis  Kats. 
No  opinion.  Motion  denied,  with  flO  coata. 
Order  filed. 


KAUFMAX,  Appellant,  T.  HOPPBR,  B«- 
spondent.  (Supreme  Court.  Appellate  DiTision, 
Second  Department  April  8,  1914.)  Action 
bv  Lena  Kaufman,  as  administratrix,  eta,  of 
Si»deri<<k  Kaufman,  deceased,  against  Abraham 
CL  Hopper.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs.  See,  also, 
151  App.  DlT.  28,  135  N.  Y.  Supp.  363. 


KATSER,  Appellant,  r.  HILLEIB,  Respond- 
ent. (Supreme  Court,  Appellate  Division. 
First  Department  March  27,  1914.)  Action  hj 
Bertha  Kayser  against  Wm.  H.  Miller.  J. 
Panken,  of  New  York  City,  for  appellant.  F. 
H.  Mills,  of  I<[ew  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


KEEGAN,  Appellant,  v.  MABCONI  WIRE- 
LESS TELEGRAPH  GO.  et  al.,  Respondents. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  27,  1914.)  Action  by  WU- 
liam  E.  Keegan  against  the  Marconi  Wireless 
Telegraph  Company  and  others.  A.  B.  Hyman, 
of  New  York  City,  for  appellant  P.  S.  Hill,  of 
New  York  City,  tor  respondents.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 


KEBNAN,  Appellant  ▼•  JOLINB  et  al.,  Be- 

Fiondents.  (Supreme  Court,  Appellate  Division, 
irst  Department  February  27,  1914.)  Action 
by  Mary  Keenan  against  Adrian  H.  Joline  and 
another.  G.  W.  Glaze,  of  New  York  City,  for 
appellant.  B.  H.  Ames,  of  New  York  City,  for 
respondents.  No  opinion.  Judgment  and  or- 
der affirmed,  with  costs.    Older  filed. 


KBVB  T,  COLUMBIA  KID  HAIR  CtTRL- 

ERS  CO.  (Supreme  Court,  Appellate  Division, 
First  Department.  March  13,  1914.)  Action 
by  Max  Keve  against  the  Columbia  Kid  Hair 
Curlers  Company.  No  opinion.  Motion  denied, 
with  $10  costs.  Order  filed.  See,  also,  145  N. 
y.  Supp.  10T2,  1128. 


KIMBARE,  Respondent  ▼.  NICHOLS,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  February  27,  1914.) 
Action  by  Elmer  M.  Kimbark  against  James  C. 
Nichols,  impleaded.  D.  L.  Fultz,  of  New  York 
City,  for  appellant    E.  L.  Kalisb,  of  New  York 


CIt7,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 


KIMBARK  ▼.  WALDEMAR  CO.  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment February  13, 1914.)  Action  by  Elmer  M. 
Kimbark  against  the  Waldemar  C<Hnpany  and 
others.  E.  L.  Kalish,  of  New  York  City,  for 
appeUant  F.  P.  Uflord,  of  New  York  City,  for 
respondents.  No  oj)iiiion.  Orders  affirmed, 
with  $10  costs  and  disbursements.  Orders  filed. 
See,  also,  145  N.  Y.  Supp.  1128;  146  N.  Y. 
Supp.  1096. 


KIMBARK  T.  WALDEMAR  OO.  et  aL  (two 

cases).  (Supreme  Court  Appellate  Division, 
First  Department  March  27,  1914.)  Action  by 
Elmer  M.  Kimbark  against  the  Waldemar  Com- 
pany and  others.  No  opinion.  Motions  denied, 
with  $10  costs.  Orders  filed.  See,  also,  146 
N.  Y.  Supp.  1096. 


KIiAB  et  aL  t.  SCHWARTZ.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  13,  1914.)  Action  by  Samuel  Klar  and 
another  against  Tobias  Schwartz.  No  opinion. 
Motion  denied,  with  $10  costs.  Settle  oiiier  on 
notice. 


KOPANCBS,  Appellant  t.  OCEAN  S.  S. 
CO.  OF  SAVANNAH,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Derairbnent 
March  2(),  1914.)  Action  by  Fedar  Kopances 
against  the  Ocean  Steamship  Company  of  Sa- 
vannah. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements,  upon  the  ground  that 
the  court,  pursuant  to  section  783  of  the  Code 
of  Civil  Procedure,  authorized  the  first  motion, 
which  was  in  time,  to  be  withdrawn,  and  tlie 
present  motion  to  be  made. 


KtTRNIOK,  Respondent  t.  GREENBATJM, 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  March  20,  1914.) 
Action  by  Nathan  Kurnick  against  Lena  Green- 
baum.  No  opinion.  Motion  to  dismiss  the  ap- 
peal of  Lena  Greenbaum  granted,  with  costs. 
See,  also,  144  N.  X.  Supp.  1124. 


LAFAVE,  Respondent  ▼.  BARNARD  et  al.. 
Appellants.  (Supreme  CJourt,  Appellate  Divi- 
sion, Third  Department  March  4,  19140  Ac- 
tion by  Delore  Lafave  against  Henry  A.  Bar- 
nard and  another.  No  opinion.  Judgment  af- 
firmed, with  costs. 


LAECB  ERIE  SEED  CO.,  Appellant,  t.  NEW 
YORK,  C.  4  ST.  L.  R.  (JO.,  Respondent 
SAME  V.  WESTERN  NEW  YORK  &  P.  R. 
CO.  et  aL  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  4,  1914.)  Ac- 
tions '  by  the  Lake  Erie  Seed  Company  against 
the  New  York,  Chicago  &  St  Louis  Railroad 
Company  and  against  the  Western  New  York  & 
Pennsylvania  Railroad   Company  and  another. 
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No  opinion.     Judgment  in  each  caae  affirmed, 
with  one  bill  of  coats. 


In  re  I^INOASHIRB.  WILCOX,  Appellant, 
T.  AMERICAN  SURETY  CO.,  RespoDdent 
(Supreme  Conrt,  Appellate  Diriaion,  Second  De- 
partment. March  6,  1914.)  In  the  matter  of 
Norman  F.  Lancashire,  committee,  etc.  Action 
by  Charlea  F.  Wilcox,  special  gaardian,  against 
the  American  Surety  Company. 

PER  CURIAM.  Motion  denied,  on  condition 
that  the  special  guardian,  appellant,  place  the 
case  at  the  foot  oil  the  present  calendar,  and  be 
ready  for  argument  when  reached;  otherwise, 
motion  granted.  This  court  will  not  undertake 
to  advise  the  stjecial  guardian  as  to  the  perform- 
ance of  his  duties  in  matters  of  procedure.  See, 
alm>.  144  N.  Y.  Supp.  1124. 


liANO  T.  JVNO.  (Supreme  Court  Appel- 
late Division,  Second  Department  March  20, 
1914.)  Action  by  Fred  Lang  against  Marga- 
retha  Jung  and  others.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  See,  also,  1S8 
App.  DiT.  906,  142  N.  Y.  Supp.  1127. 


LANZ  T.  TOSSINY  et  aL  (Supreme  Conrt, 
Appellate  Division,  Second  Department  March 
6,  1014.)  Action  by  Mary  E.  Lenz  against 
Jamea  P.  Tossiny,  individually  and  as  executor, 
etc.,  and  others.  No  opinion.  Judgment  affirm- 
ed by  default,  with  costs. 


LAUZON,  Respondent  v.  NEW  YORK,  N. 
H.  &  H.  R.  CO.,  AppeUant,  et  al.  (Supreme 
Court  Appellate  Division,  Sec<Hid  Department. 
March  20,  1014.)  Action  by  Joseph  A.  Lauzon 
against  the  New  York,  New  Haven  &  Hartford 
Railroad  Company,  and  WUliam  W.  Barrett  as 
president  of  tne  Adams  Express  Ckimpany,  de- 
fendant No  opinion.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event  unless  within  20  davs  plaintilf  stip- 
nlate  to  reduce  the  recovery  of  damages  to  the 
sum  of  $20,000.  in  which  event  the  judgment 
as  modined,  and  the  order,  are  unanimously  af- 
firmed, without  costs. 


LAWRENCE  BROS.,  INC.,  Appellant,  ▼. 
GHIAN60NE,  Respondent  (Sapreme  Court 
Appellate  Division,  Second  Department  March 
20,  1914.)     Action  by  Lawrence  Bros.,  Incor- 

S>nited,  against  Rose  CJhiangone.  No  opinion. 
rder  of  the  C!tty  Court  of  Yonkers  affirmed, 
without  costs.  See,  also,  168  App.  Div.  919, 
144  N.  Y.  Supp,  1126. 


LEONORI,  Respondent  T.  LEONORI,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Depjirtment  February  13,  1914.)  Ac- 
tion by  Kathryn  Leonori  against  Charles  L. 
Leonon.  A.  L.  Marilley,  of  New  York  City, 
for  appellant  W.  O.  Pfalippeau,  of  New  York 
City,  for  respondent  No  opinion.  Order  af- 
firmed, with  |10  costs  and  disbursements.  Or- 
der filed. 


LBRMAN,  Respondent,  r.  FISHKILL 
ELEXTTRIC  RY.  CO.,  Appellant  (Supreme 
Court  Anpellate  Division,  First  Department. 
March  IS,  1914.)  Action  br  Ida  Lerman 
against  the  Fishkill  Electric  Railway  Company. 
J.  O.  Meyer,  of  Matteawan,  for  appellant  P. 
Bernstein,  of  New  York  City,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


LETS(7HB},  Respondent  ▼■  OUNTZER,  Ap- 
pellant, et  al.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  March  20,  1914^ 
Action  by  Annie  Letsche  against  Anthony  G. 
Gunizer,  impleaded.  L.  E.  Schlechter,  of  New 
York  City,  for  appellant  F.  R.  Stoddard,  Jr., 
of  New  York  City,  for  resi>ondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed. 


LEWIS.  Respondent  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant,  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
February  27,  1914.)  Action  by  Johanna  B. 
Lewis,  as  administratrix,  etc.,  of  E^igene  F. 
Le^tris,  deceased,  against  the  Brooklyn  Heights 
Railroad  (yompany  and  another. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event,  upon  the  ground  that  the  preponderance 
of  evidence  shows  that  the  flat  car  was  lighted, 
and  that  the  relative  positions  of  the  cars  was 
not  such  as  made  rule  No.  41  applicable. 

THOMAS  and  RICH,  J  J.,  vote  to  affirm,  up- 
on the  ground  that  rale  No.  41  was  applicable, 
and  that  violation  of  that  rule  was  suffiisient  to 
justify  the  finding  of  negligence  in  the  defend- 
ant 


LIEBERMAN,  Respondent,  v.  LIEBER- 
MAN,  Appellant  (Supreme  Court  Appellate 
Division,  First  Department.  February  13, 
1914.)  Appeal  from  Special  Term,  New  York 
County.  Acticm  by  Sara  Ueberman  against 
Joseph  Monroe  lieberman.  From  an  order  de- 
nying a  motion  to  amend  the  judgment  of  sep- 
aration, so  as  to  relieve  defendant  from  cer- 
tain payments  of  alimony,  he  appeals.  Order 
reversed,  and  motion  granted.  See,  also,  153 
App.  Div.  897,  138  N.  Y.  Supp.  1126.  Henry 
A.  Friedman,  of  New  York  City,  for  appellant. 

PER  CURIAM.  The  order,  in  so  far  as  it  is 
appealed  from,  is  reversed,  without  costs,  and 
the  motion  to  amend  the  judgment  granted,  to 
the  extent  of  reducing  the  alimony  to  $10  a 
week  from  the  date  of  the  order  appealed  from. 


LIEBLER  et  al.,  Respondents,  v.  BOBBS 
ME2RRILL  CO.  et  al..  Appellants.  (Supreme 
'Court,  Appellate  Division,  First  Department 
March  13,  1914.)  Action  by  Theodore  A.  Ueb- 
ler  and  another  against  the  Bobbs  Merrill  Com- 
pany and  another.  J.  L.  Lockwood,  of  New 
York  City,  for  appellants.  M.  D.  Josephson, 
of  New  York  City,  for  respondents.  No  otiin- 
ion.  Order  affirmed,  with  $10  costs  and  dia- 
buraements.    Order  filed. 
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LIEBLER  et  al..  Appellants,  ▼.  SHUBERT, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  February  20,  1914.) 
Action  by  Theodore  A.  Itiebler  and  others 
against  Lee  Sbubert.  D.  Leventritt,  of  New 
York  Oity,  for  appellants  E.  B.  McCall,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs.  Order  filed. 
See,  also,  163  App.  Div.  893,  137  N.  Y.  Supp. 
1127. 


LITTLB,  Appellant,  v.  MARTIN,  Respond- 
ent (Supreme  Court,  Appellate  DiviBion.  First 
Department  February  20,  19140  Action  by 
Joseph  J.  Ldttle  against  Lncins  T.  Martin,  as 
executor,  etc.  H.  \V.  Bridges,  of  New  York 
City,  for  appellant  R.  Thome,  of  New  York 
City,  for  respondent  No  opinion.  Judgment 
affirmed,  with  costa.    Order  filed. 


LUBIN6BR,  Appellant  t.  VOGEIL  et  aL, 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  February  27,  1914.) 
Action  by  Philip  Labincer  against  Harry  Vogel 
and  others.  D.  L.  Podell,  of  New  Yoilc  City, 
for  appellant  L.  Burgess,  of  New  York  City, 
for  respondents.  No  opinion.  Judgment  af- 
firmed, with  coets.  Order  filed.  See,  also,  145 
N.  Y.  Supp.  USL 


LOCKDRT,  Appellant,  r.  NBW  YORK 
CENT,  ft  H.  R.  R  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  1^  1914.)  Action  by  Christian  Lockert, 
as  administrator,  etc.,  of  Hans  Edwin  Liockert, 
deceased,  against  the  New  York  Central  ft  Bud- 
son  River  Railroad  Company.  No  opinion.  Or- 
der setting  aside  verdict  and  granting  a  new 
trial  unanimously  affirmed,  costs  to  abide  the 
event 


LOOKWOOD,  Respondent,  t.  GOLDEN- 
BEStO,  Appellant  (Supreme  Court,  Appellate 
Division,  Third  Department  March  13,  1914.) 
Action  by  Charles  D.  Lockwood  against  David 
C.  Ooldenberg.  No  opinion.  Judgment  and  or- 
der unanimously  affirmed,  with  costs. 


LOCUST  FARMS  CO.,  Appellant,  r.  ST. 
JOHN.  Respondent  (Supreme  Court,  Appel- 
late Division,  E^rst  Department.  April  8, 
1914.)  Action  by  the  tocust  Farms  Company 
against  Mary  E.  St  John.  A.  Van  \^ck,  of 
New  York  (Sty,  for  appellant  C.  H.  Briscoe, 
of  New  York  City,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.    Order  filed. 


LORD  &  TAYLOR,  Respondents,  v.  HATCH, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Birst  Department  March  20,  1914.)  Ac- 
tion by  Lord  ft  Taylor  against  Edward  Hatch. 
G.  Zabriskie,  of  New  York  CSty,  for  appellant 
C.  A.  Jayne,  of  New  York  City,  for  respondents. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.  Order  filed.  See,  also,  1S8  App.  Div. 
925,  143  N.  Y.  Supp.  1128. 


LOTITO  T.  C»NNByCTIOUT  CAB  00.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment March  27,  1914.)  Action  by  Guiseppe 
Lotito  against  the  Connecticut  CTab  Company. 
No  opinion.  Application  denied,  with  $10 
costs.  Order  signed.  Motion  for  stay  denied, 
with  $10  coats.     Order  filed. 


In  re  LUCIANO.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  13, 1914.) 
Appeal  from  Westchester  County  Court  In 
the  matter  of  the  examination  of  Stafano  Lu- 
ciano, Judgment  debtor,  in  proceedings  supple- 
mentary to  execution.  From  an  order  of  the 
County  Court  of  Westchester  County,  Cornell 
Bros.,  judgment  creditors,  appeaL  Reversed. 
Holmes  Jones,  of  Tuckahoe,  for  appellants. 
Clark,  Close  ft  Davis,  of  White  Plains,  for  re- 
spondent 

PER  CURIAM.  We  are  of  opinion  that  the 
affidavit  upon  which  the  order  in  supplementary 
proceedings  was  based  was  suffiaent  See 
Jaques  v.  Willett  (City  Ct)  104  N.  Y.  Supp. 
500,  and  Sherl  v.  Kurzman,  60  Misc.  Rep.  ^S, 
113  N.  Y.  Supp  288.  The  order  appealed  from 
is  reversed,  with  $10  costs  and  disbursements, 
and  the  matter  is  remitted  to  the  County  Court 
of  Westchester  County  for  further  proceeding. 


LUDLAM  V.  BLOODGOOD  et  aL  (Su- 
preme Court,  Appellate  Division,  Second  De- 
Eartment.  April  3,  1914.)  Action  by  Mary 
ludlam  against  Clara  Bloodgood  and  others. 
No  opinion.  Interlocutory  judgment  affirmed, 
with  costs. 


LUDLAM  V.  LUDLAM  et  aL  (Supreme 
Court,  Appellate  Division,  Second  Departanent 
April  3,  1914.)  Action  by  'Mary-  Ludlam  against 
Henry  A.  Ludlam  and  others.  No  opinion.  In- 
terlocutory judgment  affirmed,  with  costs. 


LYMAN,  Respondent,  v.  DELAWARE  & 
HUDSON  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Third  Department  March 
4,  1914.)  Action  by  Margaret  L.  Lyman,  as 
administratrix,  etc.,  of  Arden  N.  Lyman  de- 
ceased, against  the  Delaware  &  Hudson  Compa- 
ny.   No  opinion.    Order  affirmed,  with  casta. 


LYNCH,  Appellant  v.  KRAJEWSEt-PES- 
ANT  CO..  Respondent     ^npreme  Court,  Ap- 

?ellate  Division,  Second  Department  March 
3,  1914.)  Action  by  Thomas  Lyndi  against 
the  Krajewski-Pesant  Company.  No  opinion. 
Judgment  unanimously  affirmed,  with' costs. 


McAVOY,  Respondent  T.  PRESS  PUB.  CO.. 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  ^,  1914.)  Ac- 
tion by  Thomas  F.  McAvoy  against  the  Press 
Publishing  Company.  C.  B.  Broph;-,  of  New 
York  City,  for  appellant     H.  R.  Limburg,  of 
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New  Tork  City,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  coats  and  disburse- 
ments.   Order  filed. 


McCABE,  Appellant,  ▼.  OARTBR  & 
WEEKS  STHVEdORINO  00.,  Respondent 
(Supreme  Oourt,  Appellate  Division,  Second 
Dei>artment  March  6,  1914.)  Action  by  Ma- 
ria McCabe^as  administratrix,  etc.,  against  the 
Carter  &  Weeks  Stevedoring  Company.  No 
opinion.  Motion  granted,  without  costs.  See, 
also,  144  N.  Y.  Supp.  247,  158  App.  Div.  381. 

McCABE,  Appellant,  v.  MILLER,  Superin- 
tendent of  Buildings,  Respondent  (Supreme 
Coart,  Appellate  Division,  First  Department 
March  IS,  1914.)  Action  by  Thos.  J.  McCabe 
against  Rudolph  P.  Miller,  as  Superintendent 
of  Buildings.  W.  Leslie,  of  New  York  City, 
for  appellant  O.  L.  Barber,  of  New  York 
City,  for  respondent  No  opinion.  Order  affirm- 
ed, with  SIO  costs  and  disbursements.  Order 
Sled. 


McGLAVB  V.  TEXAS  CO.  (Supreme  Court 
Appellate  Division.  First  Department  March 
13,  1914.)  Action  by  John  McClave- against  the 
Texas  Company.  No  opinion.  Motion  denied. 
Order  filed.  Memorandum  per  curiam.  See, 
also,  146  N.  Y.  Supp.  737. 


In  re  McDONALD.  (Supreme  Court,  Appel- 
late Division,  First  Department  February  13, 
1914.)  In  the  matter  of  Alexander  McDonald, 
leceased.  No  opinion.  Motion  granted ;  ques- 
tions certified;  order  filed.  See,  also,  145  N. 
Y.  Sapp.  267. 


In  re  McNAMARA.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  March  13, 
1914.)  In  the  matter  of  Andrew  F.  McNamara. 
No  opinion.  Referred  to  official  referee.  Settle 
order  on  notice. 


McNUI/re  v.  CITY  OP  NEW  YORK.  (Su- 
preme (3ourt,  Appellate  Division,  Eirst  Depart- 
ment February  13,  1914.)  Action  by  Patrick 
T.  McNulty  against  the  City  of  New  York.  No 
ppinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.  Order  filed.  See,  also,  146  N. 
Y.   Supp.  1099. 


McNULTT  T.  CITY  OP  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
nent  March  27,  1914.)  Action  by  Patrick  J. 
MU^Nalty  against  the  Ci^  of  New  York.  No 
ypinion.  Motion  granted.  Order  filed.  See, 
Uso,  146  N.  Y.  Supp.  1099. 


MAIilA  V.  KNAPP  et  al.  (Supreme  Court, 
Vppellate  Division,  First  Department.  Febni- 
iry  13,  1914.)  Action  by  William  H.  Malia 
leainst  Lncion  Knapp,  impleaded.  No  opinion. 
Motion  to  dismiss  appeal  granted,  with  $10 
:osts.     Order  filed. 


MALLON,  Respondent  t.  LACKAWANNA 
STEEL  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  Maroi 
4,  1914.)  Action  by  Matilda  C.  Mallon,  as  ad- 
ministratrix, etc.,  against  the  Lackawanna 
Steel  Company.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 


MANDERY,  Appellant,  v.  MANDBBY,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  4,  1914.)  Action 
by  Julia  M.  A  Mandery  against  Joseph  J.  Man- 
dery.  No  opinion.  Judgment  affirmed,  with 
costs. 


In  re  MANHATTAN  BY.  CO.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  13,  1914.)  In  the  matter  of  the  Man- 
hattan Railway  Company.  No  opinion.  Mo- 
tion granted.  Settle  order  on  notice.  See,  also, 
145  N.  Y.  Supp.  1132;  146  N.  Y.  Supp.  1099. 


In  le  MANHATTAN  RY.  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
February  27,  10140  In  the  matter  of  the  Man- 
hattan Railway  Company.  No  opinion.  Re- 
port confirmed.  Settle  order  on  notice.  See, 
also,  146  N.  Y.  Supp.  1099. 


In  re  MANHATTAN  RY.  CO.  In  re  NINTH 
AVE.  ADDITIONAL  TRACKS.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  27,  1914.)  In  the  matter  of  the  Man- 
hattan Railway  Company.  In  the  matter  of 
the  Ninth  Avenue  additional  tracks.  No  opin- 
ion. Motion  granted.  Settle  order  on  notice. 
See,  also,  146  N.  Y.  Supp.  1099. 


MARKLOWITCH,  Respondent,  t,  GOOD- 
FRIEND,  Appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department  April  3, 
1914.)  Action  by  Hyman  Marklowitch  against 
Braine  Good  friend.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 


MARKOWITZ,  Respondent  ▼.  RELIANCE 
TRADING  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 27,  1914.)  Action  by  Nathan  Markowits 
against  the  Reliance  Trading  Company.  R.  W. 
MacKewan,  of  New  York  City,  for  appellant. 
G.  Cohen,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


MARKS,  Appellant,  t.  KELLOGK),  Respond- 
ent (Supreme  Court,  Appellate  Division.  First 
Department  February  13,  1914.)  Action  by 
Bertram  L.  Marks,  as  ancillary  executor,  etc., 
against  L.  Laflin  Kellogg,  as  executor,  etc. 
L.  Lowenstein,  of  New  York  City,  for  appellant. 
W.  K.  Hartpence,  of  New  York  City,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 
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Tn   K  MARSHALL.     (8upt«me  Ooort,  Ap- 

rllate  Division,  Second  Department.  March 
1914.)  In  the  matter  of  the  application  of 
Cliarles  A.  Marshall  for  admission  to  the  l>ar. 
No  opinion.    Application  granted. 


MARX.  Respondent,  ▼.  A.  FELDMAN 
CONST.  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  Marcn  20, 
1914.)  Action  by  Max  Marx  against  the  A. 
Feldman  Construction  Company.  J.  Kochen- 
dorfer,  of  New  York:  City,  for  appellant.  M. 
W.  Chandler,  of  New  York  City,  for  respond- 
ent. No  opinion.  Judgment  affirmed,  with 
cost*.    Order  &led. 


MARX  A  RAWOLLE,  Appellants,  v.  AMER- 
ICAN DRUGGISTS'  SYNDICATE,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  March  13,  1914.)  Action  by 
Marx  &  Rawolle  against  the  American  Drug- 
gists'  Syndicate. 

PER  CURIAM.  We  are  of  opinion  that 
plaintiff  made  out  a  prima  facie  case,  which 
onght  to  have  been  submitted  to  the  Jury.  The 
Judgment  is  therefore  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event 


MASLANKA,  Respondent,  t.  AMERICAN 
MFO.  CO.,  Appellant.  (Supreme  (3ourt  Ap- 
pellate Division,  Second  Department.  March 
0,  1914.)  Action  by  Leonora  Maslanka,  as  ad- 
ministratrix, etc.,  against  the  American  Manu- 
facturing Company.  No  opinion.  Motion  de- 
nied, without  prejudice  to  an  application  for 
reargument  of  the  appeal.  See,  also,  144  N.  Y. 
Supp.  1129;  146  N.  Y.  Supp.  1100. 


MASLANKA,  Respondent,  ▼.  AMERICAN 
MFG.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department  '  March  20, 
1914.)  Action  by  Leonora  Maslanka,  as  admin- 
istratrix, etc.,  against  the  American  Manufac- 
turing Company.  No  opinion.  Motion  for  re- 
argument  (of  144  N.  T.  Supp.  1129)  denied, 
without  coaU.    See,  also,  146  N.  Y.  Supp.  1100. 


MASTER    AMUSEMENT    CO.,    laa.    Re- 

Siondent  v.  MASTER  MIND  PRODUCTION 
0.,  Inc.,  Appellant.  (Supreme  Court,  Appel- 
late Division,  First  Department.  March  27, 
1914.)    Action  by  the  Master  Amusement  Com- 

fany,  Incorporated,  against  the  Master  Mind 
roduction  Company,  Incorporated.  H.  J.  Gold- 
smith, of  New  York  City,  for  appellant,  L. 
Ijaski,  of  New  York  City,  for  respondent.  No 
opinion.  Order  affirmed,  with  |10  costs  and 
disbnrsements.    Order  filed. 


MATHESON  ▼.  MBNTE  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  6,  1914.)  Action  by  Malcolm  Ross 
Matheson,  as  substituted  trustee  of  the  estate 
of  Richard  J.  Stainton,  deceased,  against  Ot- 
tilio  Mente  and  others.  No  opinion.  Motion  de- 
nied, on  condition  that  plaintiff  perfect  his 
appeal,  place  the  case  on  the  April  calendar,  and 


be  ready  for  argnment  when  reached;    other- 
wise, motion  granted,  with  $10  costa, 


MADTSBWICH,  Respondent,  ▼.  UNITED 
STATES  OYPSDM  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  20,  1914.)  Action  by  John  Mautsewich 
against  the  United  States  Gypsum  (Company. 
E.  C.  Sherwood,  of  New  York  City,  for  appel- 
lant   M.  T.  Martin,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed, 

CLARKE,  J.,  dissents. 

MAZZIOLA,  Appellant,  t.  EDWARDS  et  aL, 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  Feb.  13,  1914.)  Ac- 
tion by  Louis  Mazziola  against  one  Edwards 
and  others.  M.  Eisner,  of  New  York  City,  for 
appellant  C.  J.  Nehrbas,  of  New  York  City, 
for  respondents.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 


MENDOLA  ▼.  ILLINOIS  SURETY  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  13,  1914.)  Action  by  Michele 
Mendola  against  the  Illinois  Surety  Company. 
No  opinion.  Motion  granted,  unless  appellant 
complies  with  terms  stated  in  order.  Order 
filed.  See,  also,  155  App.  Div.  895,  141  N.  Y. 
Supp.  1131. 


MERCHANT,  Respondent,  ▼.  RYALL  et  at 

Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  March  6,  1914.)  Ac- 
tion by  ^etta  F.  Merchant,  as  administratrix, 
etc.,  against  George  M.  Ryall  and  others.  No 
opinion.  Motion  granted,  to  the  extent  only 
that  the  case  be  set  down  for  argument  at  the 
April  term.  Respondent  may  have  until  March 
25,  1914,  to  serve  her  brief,  and  the  appellant 
Ryall  may  have  10  days  thereafter  to  serve 
any  reply  brief,  as  he  may  be  advised.  See. 
also,  159  App.  Div.  924,  144  N.  Y.  Supp.  1129. 


MILERK,  Appellant,  t.  TARTAR  CHEMI- 
CAL CO.,  Resitondent  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  20, 
1914.)  Action  by  Ignatx  Milerk  against  the 
Tartar  Chemical  Company.  No  opinion.  Or- 
der affirmed,  costs  to  abide  the  event 


MILES,  Respondent  v.  MILLER,  Appellant 
(Supreme  Court,  Appellate  Division,  Th&d  De- 
partment March  4,  1914.)  Action  by  Oscar 
Miles  against  John  D.  Miller.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 


MIRAN,  Respondent,  ▼.  AMERICAN  GAS 
MACH.  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Third  Department  March  4. 
1914.)  Action  by  John  J.  Miran  against  the 
American  Gas  Machine  Company.  No  opinion. 
Judgment  and  order  unanimously  mffirmeo,  with 
costs. 
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Id  re.  MOORE  et  al.  (Sopreme  Court,  Ap- 
pellate Diviaion,  Second  Department.  March 
20.  1914.)  In  toe  matter  of  the  application  of 
l>avid  V.  Moore  and  Michael  F.  Skane,  electors 
and  taxpayers  of  the  town  of  Beekman,  Dutch- 
ess county,  N.  Y.,  for  resnbmiasion  etc,  of  local 
option  queations  under  section  13  of  the  Idquor 
Tax  Law  (Consol.  Laws,  c  34>. 

PER  CURIAM.  Order  reversed,  and  resub- 
mission ordered,  with  $10  costs  and  disburse- 
ments, on  the  ground  that  the  question  of  local 
option  could  not  be  legally  submitted  under  the 
Liquor  Tax  Law,  where  the  notice  of  a  meet- 
ing (or  Tuesday  was  not  published  till  the  pre- 
vious Saturday.  The  requirement  of  at  least 
five  days'  prior  publication  is  mandatory.  Mat- 
ter of  Town  of  Livingston,  189  N.  X.  649,  82  N. 
E.  1133;  23  Cyc.  99.  Although  the  conduct  of 
the  election  is  not  complained  of,  and  the  bal- 
lots showed  a  general  expression  by  the  town 
electors,  this  failure  in  the  length  of  time  of 
publication  made  the  vote  cast  wholly  void,  and 
requires  a  resubmission. 


MORAN  et  al.  v.  SCHIFF  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  20,  1914.)  Action  by  Anson  B.  Moran 
and  others  against  Mortimer  L.  Schiff,  implead- 
ed. No  opinion.  Judgment  and  order  affirmed, 
with  costs,  with  leave  to  plaintiffs  to  amend  on 
payment  of  costa.,  Order  filed. 


MORAN  et  aL,  Appellants,  v.  VREELAND 
et  aL,  Respondents  (five  cases).  (Supreme 
Court,  Appellate  Division,  First  Department 
March  20,  1914.)  Actions  by  Anson  B.  Moran 
and  others  against  Herbert  S.  Yreeland  and 
others.  C.  Mellen,  of  New  York  City,  for  ap- 
pellants. J.  L.  Quackenbush,  of  New  York 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  ^10  costs  and  disbursements,  with 
leave  to  plaintiffs  to  amend  on  payment  of 
costs.  Orders  filed.  See,  also,  81  Misc.  Rep. 
664.  143  N.  T.  Supp.  622. 


MOREY  et  aL,  Respondents,  t.  SCHUSTER 
et  al..  Appellants.  (Supreme  0>art,  Appellate 
Division,  Fourth  Department.  March  4,  1914.) 
Action  by  Norris  Morey  and  others  against  Cas- 
per Schuster  and  others.  No  opinion.  Motion 
granted,  amending  order  of  reversal  of  Decem- 
ber 23,  1913  (15^  App.  Dlv.  602,  145  N.  Y. 
Supp.  258),  so  as  to  allow  to  appellants  costa 
of  the  action  accruing  before  notice  of  trial. 


MOREY,  Respondent,  v.  STEWART  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  March  4,  1914.)  Ac- 
tion by  Elwood  P.  Morey  against  Fannie  E. 
Stewart,  a^  executrix,  and  John  O.  Stewart,  as 
executor,  under  the  last  will  and  testament  of 
Samuel  O.  Stewart,  deceased.  No  opinion. 
Judgment  unanimously  affirmed,  with  costs. 
See,  also,  169  App.  Div.  931,  144  N.  Y.  Supp. 
1131. 


MORRIS  PARK  ESTATES,  Respondent,  ▼. 
FABRICANT,  Appellant  (two  cases).     (Supreme 


Court,  Appellate  Division,  First  Department. 
March  6,  1914.)  Action  by  the  Morris  Park 
Estates  against  Fanny  Fabricant  J.  M.  Roe- 
der,  of  New  York  City,  for  appellant  R.  McC. 
Marsh,  of  New  York  (^ity,  for  respondent  No 
opinion.'  Order  affirmed,  with  $1()  coats  and 
disbursements.     Orders  filed. 

MOWBRAY  V.  DB  FOREST.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  27,  1914.)  Action  by  WUliam  E.  Mow- 
bray against  Harriet  De  F^orest  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  146  N.  Y.  Supp.  1186. 

MULDOON,  Respondent,  t.  CARMANA 
REALTY  CO.,  Appellant,  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
February  13,  1914.)  Action  by  Catherine  B. 
Muldoon  against  the  Carmana  Realty  Company, 
impleaded  with  others.  J.  E.  Donnelly,  of  New 
York  City,  for  appellant.  No  opinion.  Order 
reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs.    Order  filed. 


MUNNICH  et  al.  v.  JAFFE  et  al.  (Supreme 
Court  Appellate  Division,  Second  Department 
March  20,  1914.)  Action  by  Charles  L.  Mun- 
nich  and  another  against  Max  JafEe  and  others. 

PER  CURIAM.  Order  reversed,  and  appel- 
lant Howard's  motion  granted,  with  $10  costs 
and  disbursements.  After  plaintiffs'  attorneys 
on  December  17th  had  written  that  they  were 
willing  to  extend  Howard's  time  to  make  a  case 
to  February  1st  their  letter  of  December  29tb, 
declining  to  give  such  extension,  left  Howard  in 
a  position  where  he  could  fairly  ask  such  exten- 
sion by  order.  Howard's  default  is  opened,  and 
his  proposed  case  may  be  served  witliin  20  days 
after  entry  of  this  order. 


MURPHY  V.  MILLER  et  al.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  4,  1914.)  Action  by  Peter  D.  Murphy, 
as  administrator,  etc.,  of  Robert  G.  Murphy,  de- 
ceased, against  Gertrude  Miller  and  others. 
No  opinion.  Judgment  affirmed,  with  costs. 
Heid  that,  under  all  the  circumstances  of  the 
case,  the  appellants,  by  reason  of  their  laches, 
should  not  in  this  action,  be  permitted  to  as- 
sert and  maintain  their  claim  to  an  interest  in 
the  premises  in  question. 


MURPHY,  AppeUant,  ▼.  TBPFT-WELLER 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  20,  1914.) 
Action  by  Thomas  Murphy,  as  administrator, 
against  the  Tefft-Weller  Company.  W.  E. 
Warland,  of  New  York  Cit?,  for  appellant  £. 
P.  Mowton,  of  New  Yorik  City,  for  respondent 
No  opinion.  Judgment  and  oraer  affirmed,  with 
costs.    Order  filed. 


MURPHY  v.  WORTH  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  27,  1914.)     Action  by  Hugh  C.  Murphy 
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aealoat  Han?  P.  Worth,  impleaded  with  Joseph 
F.  O'Qrady,  Sheriff  of  Richmond  County. 

PER  CURIAM.  On  this  proceeding  the  Spe- 
cial Tenn  should  have  determined  the  amount 
of  the  lien  of  the  judgment  creditor's  a,ttome7 
and  have  made  an  appropriate  order  accordingly. 
The  sheriff  had  express  notice  of  the  claim  of 
lien,  and  payments  made  to  third  parties  in 
opposition  to  said  claim  of  lien,  and  without  no- 
tice to  the  lienor,  were  made  at  his  own  risk. 
The  order  is  reversed,  with  |10  costs  and  dis- 
bursements, and  the  matter  is  remitted  to  the 
Special  Term,  for  determination  as  to  the  prop- 
er amonnt  of  the  attorney's  lien  and  its  enforce- 
ment by  appropriate  order. 

MURPHY,  AppeUant,  v.  YONKBRS  SAV- 
INGS BANK  et  al..  Respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  13,  1914.)  Action  by  Denis  J.  Murphy, 
an  infant,  by  Denis  Murphy,  guardian  ad  litem, 
against  the  Tonkers  Savings  -Bank  and  Mary 
Higgins  Duffy,  as  administratrix,  etc. 

PER  CURIAM.  Motion  to  dismiss  appeal 
denied,  upon  condition  that  any  amendments  to 
the  printed  case  proposed  by  the  Savings  Bank 
are  within  10  days  to  be  submitted  to  the  trial 
justice  for  settlement,  and  then,  when  passed 
upon,  and  the  case  resettled,  appellant  within 
10  days  thereafter  correct  the  appeal  book,  ei- 
ther by  changing  the  matter  that  now  stands  in 
print,  or  by  annexing  additional  pages,  so  as  to 
conform  to  such  resettlement,  and  shall  then 
place  the  cause  upon  the  May  calendar,  and  be 
ready  for  argument  when  reached ;  otherwise, 
motion  grant^,  with  $10  costs. 

NAPPA,  Respondent,  v.  BRIE  R.  CO.,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  4,  1914.)  Action 
by  Frank  Nappa  against  the  Erie  Railroad 
Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  upon  the  opinion  of  Kruae,  J.,  on  former 
appeal  in  same  case,  reported  at  155  App.  Div. 
9,  139  N.  Y.  Supp.  647. 

FOOTE,  J.,  dissents. 


NATIONAL  FIRBPROOFINO  CO.,  Ap- 
peUant, T.  TOWER  BROS.  STATIONERY 
CO.  et  ol.,  Respondents.     (Supreme  Court,  Ap- 

?ellate  Division,  First  Department.  February 
3,  1914.)  Action  by  the  National  Fireproof- 
ing  Company  against  the  Tower  Bros.  Station- 
ery Company  and  others.  W.  M.  Geer,  Jr., 
of  New  York  City,  for  appellant.  F.  R.  Kel- 
logg, of  New  York  City,  for  respondents.  No 
opinion.  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs.    Order  filed. 


NEWBURGH  SAVINGS  BANK  ▼,  JIMAL 
REALTY  00.  et  al.  (Supreme  Court  Appel- 
late Division,  First  Department.  February  13, 
1914.)  Action  by  the  Newburgh  Savings  Bank 
against  the  Jimal  Realty  Company,  impleaded 
with  others.  No  opinion.  Motion  to  dismiss 
appeal   granted,  with   $10  costs.     Order   filed. 


NBWCOMB  ▼.  IiA  ROE.  (Supreme  Court. 
Appellate  Division,  First  Department  March 
27,  1914.)  Action  by  Warren  P.  Newcomb,  as 
executor,  etc.,  against  Jeanne  La  Roe.  No 
opinion.  Motion  denied,  with  $10  costs.  Order 
filed.    See,  alto,  146  N.  Y.  Supp.  133. 


In  re  NEW  COURT  HOUSE  8ITH.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment February  27,  1914.)  In  the  matter  of 
the  New  Court  House  Site.  No  opinion.  Mo- 
tion granted.     Order  filed. 


NEWMAN  V.  J.  J.  MITCHBLL  CO.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment February  27,  1914.)  Action  by  Arthur 
Ia  Newman  against  the  J.  J.  Mitchell  Compa- 
ny. No  opinion.  Motion  granted.  Order  filed. 
See,  also,  158  App.  Div.  917,  143  N.  Y.  Supp. 
1132. 


NEW  YORK  CATHOLIC  PROTECTORY 
V.  ROCKLAND  COUNTY.  (Supi«me  Court 
Appellate  Division,  First  Department  Febru- 
ary 13,  1914.)  Action  by  the  New  York  Catho- 
lic Protectory  against  Rockland  Ciounty.  No 
opinion.  Motion  granted ;  question  certified ; 
order  filed.  See,  also,  159  App.  Div.  455,  144 
N.  Y.  Supp.  662. 


NICHOLS,  Respondent  v.  NICHOLS.  Ap- 
pellant. (Appeal  No.  1.)  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  March 
13,  1914.)  Action  by  Emily  B.  Nichols  against 
Alexander  A.  Nichols. 

PER  CURIAM.  As  the  plaintiff  executed  an 
agreement  whereby  she  received  the  conveyance 
of  the  property  in  East  Fifth  street  in  fnfi  sat- 
isfaction of  all  claim  for  support,  which  agree- 
ment was  not  delivered  to  the  defendant  until 
after  the  termination  of  this  action,  the  order 
should  be  modified,  so  for  as  it  provides  for  the 
payment  of  $75  monthly  as  in  whole  or  in  part 
an  allowance  to  the  plaintiff  for  her  support 
so  that  the  decree  shall  provide  that  the  said 
sum  shall  be  paid  for  the  support  of  the  chil- 
dren alone,  with  leave,  however,  to  the  defend- 
ant, if  he  be  so  advised,  to  apply  at  Special 
Term  for  a  reduction  of  said  sum  to  such  an 
amount  as  is  proper  for  the  support  and  main- 
tenance of  the  children  alone;  and,  as  so  modi- 
fied, the  order  is  affirmed,  without  costs.  See. 
also,  146  N.  Y.  Supp.  1102. 


NICHOLS,  Respondent  ▼.  NIC^HOLS.  Ap- 
pellant. (Appeal  No.  2.)  (Supreme  Court,  Ap- 
pellate Division,  Second  Deoartment  March 
13,  1914.)  Action  bv  Emily  R.  Nichols  against 
Alexander  A.  Nichols. 

PER  CURIAM.  Order  reversed,  without 
costs,  on  condition  that  within  20  days  after 
entry  of  this  order  the  defendant  pav  to  plain- 
tiff such  sum  as  shall  make  the  total  payments 
$75  a  month  for  the  support  of  plaintiff  and 
the  children  from  June  18,  1913,  until  Novem- 
ber 26,  1913,  with  interest,  and  after  the  last- 
named  date  as  shall  make  the  total  payment 
$75  a  month  for  the  support  of  the  cUIdren 
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done,  -with  interest,  proTided,  howeyer,  that  I 
f  said  sum  of  $75  a  month  be  reduced  by  the  ' 
Special  Term  as  from  and  after  November  28, 
.913,  then  the  reduced  amonnt  shall  be  con- 
idered,  instead  of  the  $76  a  month,  in  deter- 
oinins  the  amount  hereby  required  to  be  paid 
iter  the  said  November  26,  1913 ;  otherwise, 
>rder  affirmed,  with  $10  costs  and  disbmse- 
lentB.     See,  also,  146  N.  Y.  Supp.  1102. 


NIOHOLSON,  Respondent,  v.  TOWN  OF 
5TILL.WATBR,  Appellant.  (Supreme  Court, 
Appellate  Division,  Third  Department.  March 
I,  1914.)  Action  by  Elizabeth  M.  Nicholson, 
18  administratrix,  etc.,  of  William  S.  Nicholson, 
leceased,  against  the  Town  of  Stillwater. 

PER  CURIAM.  Judgment  and  order  revers- 
d  on  law  and  facts,  and  new  trial  granted,  with 
osts  to  appellant  to  abide  event,  unless  the 
ilaintlff  stipulates  to  reduce  the  verdict  to  $15,- 
100,  in  which  case  judgment  may  be  so  modified, 
tnd,  as  so  modified,  judgment  and  order  af- 
irmed,  without  costs.  The  court  finds  that  the 
lamages  to  the  plaintiff  did  not  exceed  the  sum 
if  $lo,000,  and  disapproves  of  the  finding  of 
^ct  as  to  damages  in  excess  thereof.  See,  al- 
io, 150  App.  Div.  896,  134  N.  Y.  S.  1140; 
»8  N.  Y.  203,  101  N.  B.  858. 

KEIjLiOGG,  J,,  votes  for  reversal  absolutely. 


©•NEIIiL  V.  WALDO;  (Supreme  Court,  Ap- 
pellate Division,  First  Department  February 
27,  1914.)  Action  by  PeBx  O'NeiU  against 
Rhinelander  Waldo.  No  opinion.  Motion 
granted.  Order  filed.  See,  also,  146  N.  Y. 
Supp.  1138. 

^OOTHOUT,  Appellant,  t.  WABNBR  et  aL, 

Respondents.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  March  27,  1014.) 
Action  by  Christiana  Oothout  against  Mary 
Warner  and  others.  W.  W.  Foster,  of  New 
York  City,  for  appellant  B.  J.  Mnrphy,  of 
New  York  City,  for  respondents.  No  opuion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    Order  filed. 

In  re  OSHIiAG.  (Supreme  Court,  AppeUate 
Division,  First  Department  March  20,  1914.) 
In  the  matter  of  Isidore  Oshlag.  No  opinion. 
Referee's  report  approved,  and  proceeding  dis- 
missed. Settle  order  on  notice.  See,  also,  157 
App.  Div.  912,  142  N.  Y.  Supp.  llSa 


NICKEL  V.   AYER.     (Supreme  Court,  Ap- 
lellate  Division,  First  Department.     March  6,  1 
.914.)     Action  by   Margaretha  Nickel,  as  ad-  I 
ninistratrix   against   Frederick    Ayer.     L.    F.  ' 
?ish,  of  New  York  City,  for  plaintiff.     B.  D. 
'ettigrew,  of  New   York  City,  for  defendant 
fo  opinion.     Exceptions  overruled,  and  jndg- 
nent   ordered   for   defendant    dismissing   com- 
)laint  with  costs.    Settle  order  on  notice.    See, 
ilso,  141  App.  Div.  932,  126  N.  Y.  Supp.  1140. 


OVBRROOHBR,  Resi 
M.  R.  R..  Appellant  (I 
late  Division,  Third  D 
1914.)  Action  by  Sarah 
istratrix,  etc.,  of  Elsie 
against  the  Boston  & 
opinion.  Judgment  and 
firmed,  with  costs. 


ondent,  v.  BOSTON  & 
Jupreme  Court  Appel- 
epartment  March  4, 
Overrocher,  as  admin- 
Overrocher,  deceased, 
Maine  Railroad.  No 
order  unanimously  af- 


O'CONNORv.WERNEKE.  (Supreme  Court, 
ippellate  Division,  First  Department  Febru- 
iry  27,  1914.)  Action  by  Beatrice  O'Connor 
igainst  Anthony  H.  Vjerneke.  No  opinion, 
lotion  granted,  unless  appellant  complies  with 
erms  stated  in  order.  Order  filed.  See,  also, 
L45  N.  Y.  Supp.  1186 ;   146  N.  Y.  Supp.  1103. 


O'CONNOR,  Respondent,  y.  WBRNEKE,  Ap- 
leUant,  et  al.  (Supreme  Court.  Appellate  £H- 
ision.  First  Department  April  3,  1914.)  Ac- 
ion  by  Beatrice  O'Connor  against  Anthony  H. 
^emeke,  impleaded  with  others.  W.  G.  Mulli- 
»n,  of  New  York  City,  for  appellant.  E.  L.. 
Msach,  of  New  York  City,  for  respondent 
1o  opinion.  Judgment  amrmed,  with  costs. 
)rder  filed.    See,  also,  146  N.  Y.  Supp.  1103. 


O'GRADY,  Appellant,  y.  DOYLB,  Respond- 
!nt  (Supreme  Court,  Appellate  Division, 
fourth  Department  March  4,  1914.)  Action 
>y  James  M.  E.  O'Grady  against  Michael  Doyle. 
so  opinion.  Appeal  dismissed,  without  costs, 
ipon  stipulation  filed. 


PALMER,  Respondent  y.  PALMER  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  March  20,  1914.) 
Action  by  Anna  Amelia  Palmer  against  William 
A.  Palmer  and  another.  No  opinion.  Judg- 
ment and  order  of  the  County  Ck)urt  of  West- 
chester County  affirmed,  with  costs. 


PAOLUCCI,  Appellant,  T.  RINEHART  & 
DENNIS  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
20,  1914.)  Action  by  Luigi  Paolucci,  as  admin- 
istrator, etc^  of  Virgilio  Paolucci,  deceased, 
against  the  Rinebart  &  Dennis  Company.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed by  default,  with  costs.  See,  also,  146 
N.  Y.  Supp.  1136. 


PASSING,  Appellant,  y.  TAMER,  Respond- 
ent (Supreme  Court,  Appellate  Division, 
Third  Department  March  4,  1914.)  Action 
by  Godfrey  Passiuo  against  Michael  Tamer. 
No  opinion.     Judgment  affirmed,  with  costs. 


PASUK  y.  AMERICAN  MFG.  CO.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment March  6,  1914.)  Action  by  Pawel 
Pasuk,  an  infant,  by  Pavel  Dabydoliski,  his 
guardian  ad  litem,  against  the  American  Manu- 
facturing Company.  No  opinion.  Motion  de- 
nied, without  costs.  See,  also,  144  N.  Y.  Supp. 
1134. 
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PATERNO,  Reipondent,  T.  PATEJRNO,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department  March  27,  1914.)  Action 
by  Mildred  Patemo  a'gainst  Francis  S.  Patemo. 
H.  A.  Bloombertr,  of  New  York  City,  for  ap- 
pellant M.  Simmons,  of  New  Tork  City,  for 
respondent. 

PER  CURIAM.  Order  affirmed,  with  flO 
costs  and  disbursements.    Order  filed. 

SCOOrr  and  DOWLING,  JJ.,  dissent,  and 
vote  to  reduce  alimony  to  $20  a  week. 


PAUL,  Respondent,  t.  CLARK,  Appellant 
(Supreme  Court,  Appellate  Division.  Second  De- 
partment March  6,  1914.)  Action  by  Ber- 
nard Paul,  an  infant,  by  Joseph  Paul,  his 
guardian  ad  litem,  airainst  Walter  L.  Clark. 
No  opinion.  Motions  denied,  without  costs. 
See,  also,  145  N.  Y.  Supp.  986. 


PAIILIS,  Respondent  ▼.  CODINGTON  CO., 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  13,  1914.)  Ac- 
tion by  Annie  PauUs  against  the  CodtnRton 
Company.  A.  G.  McLaughlin,  of  New  Tork 
City,  for  appellant  R.  H.  Bmest  of  Niew" 
York  City,  for  respondent  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 


PAWOLOWSKl  T.  CITY  OP  SCHENECTA- 
DY et  al.  (Supreme  Court,  Appellate  Division, 
Third  Department  March  4,  1914.)  Action 
by  Dennis  Pawolowski  against  the  Ci^  of 
Schenectady  and  others. 

PER  CURIAM.  Final  order  affirmed,  with 
costs. 

HOWARD,  J.,  dissents. 


PENDER,  Appellant  v.  CITY  OP  BING- 
HAMTON,  Respondent  (Supreme  Court, 
Appellate  Division,  Third  Department.  March 
4,  1914.)  Action  by  Charles  B.  Pender  against 
the  City  of  Binghamton.  No  opinion.  Motion 
denied.    See,  also,  145  N.  Y.  Supp.  1187. 


PEOPLE,  Respondent  v.  BARTUGNO,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
First  Department  March  20,  1914.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
aniinst  Ralph  Bartugno.  S.  Wechsler,  of  New 
York  Citv,  for  appellant  S.  L.  Richter,  of 
New  York  (Sty,  for  the  People.  No  opinion. 
Judgment  affirmed.    Order  filed. 


PEOPLE.  Respondent  ▼.  BERLINER,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
First  Department  February  27,  1914.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  against  Hirsch  Berliner.  H.  Greenber^, 
of  New  York  City,  for  appellant.  L.  Fabn- 
cant  of  New  York  City,  for  the  People.  No 
opinion.     Judgment  affirmed.     Order  filed. 


PEOPLE  Respondent  ▼.  KEOCTSGH,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Fourth  Department  Maich  4,  1914.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York  against  Philip  Bertseh.  No  opinion.  Ap- 
peal dismissed,  upon  stipulation  fileo. 


PEOPLE,    Respondent,    t.    OHRISTMAN, 

Appellant  (Supreme  (Jonrt,  Appellate  Divi- 
sion, Second  Department  MaKh  20,  1914) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Charles  Qiristman.  No  opinion. 
Motion  to  dismiss  appeal  denied.  Motion  for 
leave  to  argue  upon  the  original  record  granted, 
upon  condition  that  appellant  place  ue  case 
on  the  April  calendar  and  be  ready  for  argu- 
ment when  reached;   otherwise,  motion  denied. 


PEOPLE,  Respondent  ▼.  CINCOTTA,  Ap- 
pellant (Supreme  Court  Appellate  Division. 
Second  Department  April  8,  1914.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Antonio  (Sncotta. 

PER  CURIAM.  Judgment  of  oonviction  of 
the  County  Court  of  Kings  County  reversed, 
and  new  trial  ordered,  upon  the  ground  that  the 
evidence  fails  to  establish  the  guilt  of  the  de- 
fendant See,  also,  1S7  App.  Div.  928,  142  N. 
Y.  Supp.  1134. 

BUBH  and  RICH,  JJ.,  dissent 


PEOPLE  T.  OLEARY.  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 13,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  William  Cleary.  No 
opinion.  Motion  granted,  and  time  extended  to 
and  including  February  20,  1914.    Order  filed. 


PEOPLE  T.  DE  LUCCA.  (Supreme  Court. 
Appellate  Division,  Second  Department  March 
20,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  August  De  Lucca. 
No  opinion.    Motion  gmnted,  on  defanlt 


PEOPLE,  Respondent  r.  SIKESIOLD.  Appd- 
lant  (Supreme  Court  Ai^ellate  Division, 
First  Department  February  13,  1914.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York, 
on  complaint  of  Carmine  E.  Pugliese,  against 
Hagbard  Ekerold.  No  opinion.  Motion  grant- 
ed; question  certified;  order  filed.  See,  also, 
146  N.  Y.  Supp.  1137. 


PEOPLE  v.  FARRELL.  (Snpreme  Court 
Appellate  Division,  Second  Department  March 
20,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Thomas  FarrelL 
No  opinion.    Motion  granted,  on  defanlt 


PEOPLE,  Respondent  v.  PRANZONB,  Ap- 

gellant.     (Supreme  Court,  Appellate  Division, 
econd   Department     March   0,    1911.)     Pro- 
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ceding  hf  the  People  of  the  State  of  New  Tork 

;ainst  John  Fnnzone. 

PER  OUBIAM.    Jadgment  of  conviction  ct 

le  County  Gonrt  of  Kings  Oounty  affirmed. 

JBNKS,  P.  J,  and   STAPI/ETON,  J.,  dto- 

;nt. 


PEOPIiES,  Respondent,  t.  ORUTZ  Appel- 
int.  (Supreme  Conrt,  Appellate  Division, 
'irst  Department  February  13.  1914.)  Pro- 
•eding  by  the  People  of  the  State  of  New 
orlc  acafnst  George  Omtz.  R.  H.  Mder,  of 
lew  Tork  City,  for  appellant.  R.  S.  John- 
tone,  of  New  York  City,  for  the  People.  No 
pinion.  Jadgment  affirmed.  Order  61ed.  See, 
Iso,  158  App.  Div.  918,  143  N.  T.  Supp.  1135. 


PEX>PIjB  t.  HARRBLIi.  (Supreme  Court, 
ippellate  Division,  First  Department.  Feb- 
nary  27,  1»140  Proceeding  by  the  People  of 
be  State  of  New  Tork:  against  Benjamin  D. 
larrell.  No  opinion.  Time  extended  to  March 
0, 1014. 


PEOPLID,  Respondents,  v.  HENDERSON, 
Ippellant.  (Supreme  Court,  Appellate  Divi- 
i(>n,  Second  Department  March  9t  1914.) 
'roceedinp  by  the  People  of  the  State  of  New 
.'ork  against  Charles  Henderson.  No  opinion. 
Appeal  dismissed,  by  default  See,  also,  145 
V'.  T.  Supp.  11B7. 


PEOPLD,  Respondent  v.  HOELDERLIN, 
Appellant  (Supreme  (Jourt,  Appellate  Divi- 
ion,  Second  Department  March  27,  1914.) 
'roceeding  by  the  People  of  the  State  of  New 
fork  against  William  Hoelderlin. 

PER  CURIAM.  Judgment  of  conviction  of 
lie  Court  of  Special  Sessions  affirmed.  When 
his  defendant  was  held  for  trial,  under  a  com- 
^tment,  the  essential  question  presented  by 
liis   appeal    was   submitted   for  determination 

0  the  Special  Term  of  this  court  The  opin- 
OD  written  bf  Mr.  Jnstice  Blackmar  (People 

1  reL  Hoelderlin  v.  Kane,  79  Misc.  Rep.  140, 
39  N.  T.  Supp.  350)  exactly  expresses  our 
iews  of  the  vuldlty  of  this  statute. 


PBOPLD  ▼.  HOOAN.  (Supreme  Court.  Ap- 
ellate Division,  Second  Department  March 
O,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  John  J  Hogan.  No 
pinion.    Motion  granted,  on  default 


PEOPLE^  Respondent  v.  HOSMER,  Appel- 
uit  (Supreme  Court,  Appellate  IMvision, 
iourfli  Department  March  4,  1914.)  Proceed- 
Bf^KT  the  People  of  the  State  of  New  York 
gainst  Le«  Hosmer.  No  opinion.  Appeal  dis- 
Diased,  upon  stipulation  filed. 

PEOPLE,  Respondent  v.  LA  PRAIRIE  et 
ij..  Appellants.  (Supreme  Court,  Appellate  Di- 
'wion,  Third    Department      March    4,    1914.) 

roceeding  by  the  People  of  the  State,  of  New 

146N.T.S.-70 


York   a|»inst   Harry   La   Pmiris   and  others. 
No  opinion.    Motion  granted. 

PEOPLE,  Respondent  t.  MANOHAVTTA, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  April  8,  1914.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Giovanni  Manghavita. 

PivR  CURIAM.  Judgment  of  conviction  of 
the  County  Court  of  Kings  County  affirmed. 
See,  also,  158  App.  Div.  940,  143  «.  Y.  Supp. 

STAPLETON,  J.,  dissents. 

PEOPLE,  Respondent,  v.  MARCHIOLO,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
First  Department  March  20,  1914.)  Proceed- 
ing by  die  People  of  the  State  of  New  York 
against  John  R  Marchiolo.  C.  F.  Kinsley,  of 
New  York  City,  for  appellant  R  S.  Johnstone, 
of  New  York  City,  for  the  People.  No  opinion. 
Judgment  affirmed.     Order  filed. 


PEOPLE,  Respondent  v.  MARTIN,  Appel- 
lant (Supreme  (^urt,  Appellate  Division, 
First  Department.  March  6,  1914.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Frieda  Martin.  C.  H.  McCarty,  of  New 
lork  City,  for  appellant  S.  L.  Bichter,  of  New 
York  Ci^,  for  the  People.  No  opinion.  Judg- 
ment and  order  affirmed.    Order  filed. 


PEOPLE,  Respondent,  v.  MARTIN,  Appel- 
lant. (Supreme  Court,  Appellate  Divisiour 
First  Department  March  20,  1914.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Fred  W.  Martin  alias  Frank  Martin. 
C.  G.  F.  Wahle,  of  New  York  City,  for  appel- 
lant R.  C.  Taylor,  of  New  York  City,  for 
the  People.  No  opinion.  Judgment  affirmed. 
Order  filed. 


PEOPLE,  Respondent  v.  RICHARDSON, 
Appellant.  (Supreme  (jourt  Appellate  Divi- 
sion, Second  Department  March  0,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Alfred  Richardson.  No  opinion. 
Motion  to  dismiss  appeal  granted,  upon  the 
ground  that  the  answering  affidavits  do  not 
show  any  merits. 


PEOPLE,  Respondent  v.  RIESENBERGER, 
Appellant  (Supreme  Court,  .\ppellate  Divi- 
sion, Second  Department  March  20,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Emil  Riesenberger.  No  opinion. 
Motion  granted,  on  default 


PEOPLE,  Respondent  v.  ROBINSON,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
First  Department  April  S,  1914.)  Proceeding 
by  the  People  of  the  State  of  New  York  azainst 
Thomas  F.  Robinson.  R.  H.  Elder,  of  New 
York  City,  for  appellant.  R.  C  Taylor,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  affirmed.     Order  filed.. 
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PBOPIiB,  BeapondeBt,  ▼.  aOTHBNBBRO, 
AppeUant.  (Supreme  Conrt,  Appellate  Divi- 
sion, First  Department  March  20,  1M.4-) 
Proceeding  by  the  People  of  the  State  or  New 
York  againBt  Bmno  Botfaenberg.  O.  Ix  Jord^, 
of  New  York  City,  for  appellant  J.  W.  ^ 
borne,  of  New  York  City,  for  the  People.  No 
opinion.  Judgment  and  order  affirmed.  Order 
filed.  See,  alao,  U»  App.  DIv.  898,  140  N.  Y. 
Supp.  1137.  

PBOPLB  V.  SOHOLZ.  (Supreme  Oonrt  Ap- 
pellate DlTirion,  Second  Department  Marcn 
20,  1014.)  Proceeding  by  the  Peoide  of  the 
State  of  New  York  againat  Henry  Schola.  No 
opinion.    Motion  granted,  on  d^nlt 

PSOPLB.  Beapondent,  t.  SIMMONS,  Aroel- 
lant  (Supreme  Court  Appellate  Divlmon, 
Flirt  DMMirtment  March  20,  191f)  Proceed- 
ing by  tto  People  of  the  State  of  New  Tork 
againat  Joseph  Simmona.  A.  Levy,  of  New 
York  Caty,  for  appellant  Q.  Z.  Medabe,  of 
New  York  Oity,  for  the  People.  No  opmion. 
Judgment  and  order  affirmed.    Order  filed. 


PEOPLE,  Beapondent,  t.  THOMPSON,  Ap- 
pellant (Supreme  Court  Appellate  Diviaion, 
Second  Department  March  20,  1914.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York 
againat  John  Thompaon.  No  opinion.  Motion 
granted.     See,  alao,  146  N.  Y.  Supp.  110& 


PEOPLE  T,  WBGMANN.  (Supreme  Court 
Appellate  Diviaion,  Second  Department  March 
20,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York  againat  Joaeph  Wegmann. 
No  opinion.     Motion  granted,  on  default 


PBOPLB,  Beapondent  t.  WILLINGEB,  Ap- 
pellant (Supreme  Court,  Appellate  Dinaion, 
Second  Department  March  6,  1914.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
againat  Morria  WiiUnger.  No  opinion.  In 
view  of  the  exceptional  circumstances  of  this 
case,  the  motion  ia  granted;  bnt,^we  request 
that  the  transcript  of  the  minutes  lumiahed  na 
be  the  firat  impression,  if  poaaible. 


PBOPLB,  Beapondent,  ▼.  STBBNBAOH, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Firat  Department  February  20,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York  againat  Isidor  Stembach.  G.  A.  Rogers, 
of  New  York  City,  for  appeUant  G.  Z.  Medalie, 
of  New  York  City,  for  the  People.  No  opinion. 
Judgment  affirmed.     Order  filed. 


PEOPLE,  Beapondent  v.  STRONG  et  al., 
Appellanta.  (Supreme  Court,  Appellate  Divi- 
aion, Second  Department  February  27,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York  against  Nat  C.  Strong  and  others.  No 
opinion.  Judgment  of  conviction  of  the  Court 
of  Special  SMsions  affirmed. 


PEOiPLB  ▼.  WILSON.  (Supreme  Court 
Appellate  Division,  Second  Department  March 
2C»,  1914.)  Proceeding  by  the  People  of  the 
State  of  New  York  againat  John  Wilson.  No 
opinion.     Motion  granted,  on  default 


PEiOFLB,  Respondent,  t.  ZACOARIA,  Ap- 
pellant (Supreme  Court  Appellate  Division. 
First  Department  March  27,  1914.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
¥;ainst  Salvatore  Zaccaria.  J.  Weber,  of  Nev 
ork  C^ty,  for  appellant  B.  S.  Johnstone,  of 
New  York  CSty,,  for  the  People.  No  opinion. 
Judgment  affirmed.     Order  filed. 


PEOPLE  ▼.  SWERSKY  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  13,  1914.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  Max  Swersky 
and  another.  No  opinion.  Motion  denied. 
Settle  order  on  notice. 

PEOPLE,  Bespondenta,  v.  THOMPSON,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  March  6,  1914.)  Proceed- 
ing by  the  PeojAe  of  the  State  of  New  York 
against  John  Thompson. 

PER  CURIAM.  Judgment  of  conviction  of 
the  County  Court  of  Kings  County  reversed, 
and  new  trial  ordered,  because  the  court  erred 
in  admitting  testimony  as  to  subaequent  offenaes 
by  the  defendant  upon  the  person  of  the  female 
involved.  People  v.  Robertson,  88  App.  Div. 
198,  84  N.  Y.  Supp.  401.  See,  also,  159  App. 
Div.  917,  144  N.  Y.  Supp.  1187;  146  N.  t. 
Supp.  1106k 

THOMAS,  X,  diswnta. 


PBOPLB  ex  rel.  ABDEN  v,  GALLAGHER 
et  al.  (Supreme  Court,  Appellate  Division. 
Firat  Department  February  13,  1914.)  Pro- 
ce«liiig  by  the  People  of  the  State  of  New  York, 
on  the  relation  of  Juliette  Arden,  i^ainst  Frank 
Gallagher  and  others.  No  opinion.  Motion 
denied.  Order  filed.  See,  alao,  144  N.  T.  Supp. 
900. 


PEOPLE  ex  reL  CALKINS  v.  BOARD  OF 
SUFBS  OF  ALBANY  COUNTY  et  aL  (Su- 
preme Court,  Appellate  Diviaion,  Third  Depart- 
ment March  4,  1914.)  Proceeding  by  the  Peo- 
ide  of  the  State  of  New  York,  upon  the  relation 
of  James  S.  Calkins,  against  the  Board  of  Sa- 
pervisors  of  the  County  of  Albany,  as  the  Board 
of  Canvassers  of  the  County  of  Albany,  and 
another.  No  opinion.  Motions  in  two  cases 
granted,  with  flO  coats  In  one  case. 


PEOPLE  ex  rel.  CONEY  ISLAND  JOCK- 
EY CLUB  T.  PURDY  et  al.  (Supreme  Court. 
Appellate  Division,  Second  Departmoit  Feb- 
ruary 27,  1914.)  Proceeding  by  the  Peopk 
of  the  State  of  New  York,  on  the  relation  of  th« 
Coney    Island   Jockey    Club,    againat    Lawaon 
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PnrdT  and  others,  ai  Commissioners  of  Taxes 
Jid  Asaessments. 

PER  CURIAM.  Order  affirmed,  with  $10 
06ts  and  disbursements.  We  think  that  the 
iodings  of  the  Special  Term  as  to  the  ezces- 
iveness  of  the  assessment  were  justified  by  the 
vidence,  irrespectiTe  of  the  question  of  the 
mount  of  the  assessments  of  previous  years, 
lee,  also,  162  App.  Di7.  032.  137  N.  Z.  Snpp. 
136. 


PBOPIiB  ex  lel.  ELLIS,  Appellant,  t. 
!MITH  et  aL,  Town  Assessors,  Respondents. 
Supreme  Court,  Appellate  Division,  Third  De- 
artment.  March  4,  1914.)  Proceeding  by  the 
'eople  of  the  State  of  Nevr  York,  on  the  re- 
ition  of  Arnold  H.  Ellis,  against  E.  Lyman 
Imith  and  others.  Assessors  of  the  Town  of 
^illaboro,  Essex  County.  No  opinion.  Final 
rder  and  judgment  unanimously  affirmed,  with 
osta. 


PEOPLE  ex  rel.  FLOOD,  Appellant  ▼. 
iSSOCIATION  OF  MASTER  PLUMBERS, 
tespondent  Supreme  Court,  Appellate  Dl- 
ision.  First  Department  March  27,  1914.) 
'roceeding  by  the  People  of  the  State  of  New 
'ork,  on  the  relation  of  Eugene  Flood,  against 
be  Association  of  Master  Plumbers.  C.  J. 
larley,  of  New  York  City,  for  appellant.  H. 
!.  Tibbetts,  of  New  York  City,  for  respond- 
at  No  opinion.  Older  affirmed,  with  |10 
]8t8  and  disbursements.    Order  filed. 


PEOPLE  ex  rel.  POLBT  ▼.  WALDO.  Police 
lom'r.  (Supreme  Court,  Appellate  DiTision, 
econd  Department.  March  27,  1914.)  Pro- 
ieding  by  the  People  of  the  State  of  New  York, 
a  the  relation  of  James  CL  Foley,  against 
ihinelander  Waldo,  Police  Commissioner  of  the 
iity  of  New  York.  No  opinion.  Determina- 
on  confirmed,  with  $50  costs  and  dtabnne- 
lenta,  and  writ  quashed. 


PEOPLE    ex    rel.    GAINSFORTH,    Appel- 

int,  ▼.  BRANNAN  et  al.,  Respondents.  (Su- 
reme  Court,  Appellate  Division,  First  Depart- 
lent,  February  13,  1914.)  Proceeding  by  the 
eople  of  the  State  of  New  York,  on  the  rela- 
on  of  Sarah  A.  Gainsforth,  against  John  W. 
'Kuuian  and  others.  A.  J.  Tailey,  of  New 
ork  City,  for  appellant  T.  Farley,  of  New 
brk  City,  for  respondents.  No  opinion.  Order 
fBrmed,  with  coats.    Order  filed. 


PEOPLE  ex  reL  JAY  ST.  BY.  CO.  t.  Mc- 

ALL  et  al.  (Supreme  Court,  Appellate  Di- 
ision,  First  Department.  March  20,  1914.) 
roceeding  by  the  People  of  the  State  of  New 
ork,  on  the  relation  of  the  Jay  Street  Rail- 
ay  Company  against  Edward  m  McOall  and 
(hers.  W.  N.  Dykman,  of  Brooklyn,  for  rela- 
)r.  G,  S.  Coleman,  of  New  York  City  for  re- 
Kindents.  No  opinion.  Writ  dismissed,  and 
roceedings  confirioed,  with  coata.  Settle  order 
1  notice. 


PEOPLE  ex  reL  KENBHAN  t.  HI6GINS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  13,  1914.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Christopher  Keneban,  against  Thom- 
as J.  Higgins,  as  commissioner,  etc.  No  opin- 
ion. Motion  denied,  with  $10  costs.  Order 
filed.  See,  also,  159  App.  Div.  226.  144  N.  Y. 
Supp.  167. 


^PEOPLE  ex  rel.  KBNERSON  ▼.  BXJOPF, 
County  Clerk.  (Supreme  Court,  Appellate  Di- 
vision. Second  Department  February  27, 
1914.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  William  W. 
Kenerson,  against  Leonard  RoofF.  Clerk  of  the 
Oounty  of  Queens.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


PEOPLE  ex  reL  KNOENEB  ▼.  JOHNSON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment February  27,  1914.)  Proceeding 
by  the  People  of  the  State  of  New  York,  on 
the  relation  of  George  W.  Knoener,  against 
Joseph  Johnson,  as  commissioner,  etc.  No 
opinion.  Motion  denied,  with  $10  costs.  Order 
filed.  See,  also,  166  App.  Div.  898,  140  N.  Y. 
Supp.  1139. 


PEOPLE  ex  rel.  MASTERSON,  Appellant 
V.  DEPARTMENT  OF  HEALTH  OP  CITY 
OF  NEW  YORK,  Respondent.  (Supreme 
Court,  Appellate  Division,  First  Department 
Februa^  27,  1914.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
Hugh  W.  Masteraon,  against  the  Department 
of  Health  of  the  City  of  New  York.  F.  E. 
Klein,  of  New  York  Oty,  for  appellant  W. 
B.  C.  Mayer,  of  Brooklyn,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
buisements.    Order  filed. 


PEOPLE  ex  reL  METROPOLITAN  ST.  R. 
CO.  V.  STATE  BOARD  OF  TAX  COM'RS. 
(Supreme  Court  Appellate  Division,  First  De- 
partment March  6,  1914.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  the  Metropolitan  Street  Railroad  Com- 
pany, against  the  State  Board  of  Tax  Commis- 
sioners. No  opinion.  Motion  for  resettlement 
granted.  Settle  orders  on  notice.  Memoran- 
dum per  curiam.  See,  also,  169  App.  Div.  136, 
144  N.  Y.  Supp.  74. 


PEOPLE  ex  rel.  MORRISSEY  t.  WALDO, 
Police  Com'r.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  March  20,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  John  J.  Morrissey, 
against  Bhinelander  Waldo,  as  PoUee  Commis^ 
sioner  of  the  City  of  New  YoA. 

PER  CURIAM.  Determination  annulled,  on 
the  ground  that  it  is  against  the  evidence,  with 
$60  costs  and  disbursements,  and  relator  rein- 

BURR  and  PUTNAM,  JJ.,  diwent 
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PEOPLE  ex  reL  OLIN  et  al.  v.  HENNESSY 
et  al.  (Supreme  Court,  Appellate  Division, 
Firet  Department  February  13,  1914.)  Pro- 
ceeding by  the  People  of  the  State  of  New  York, 
on  the  relation  of  Stephen  H.  Olin  and  others, 
as  executors,  etc.,  against  Joseph  F.  Uennessy 
and  others.  No  opinion.  Motion  granted.  Oi^ 
der  filed.  See,  also,  154  App.  Dir.  108,  138  N. 
Y.  Supp.  659;  159  App.  Div.  814,  144  N.  Y. 
Supp.  879. 


PEOPLE  ex  rel.  PEIXOTTO  v.  BOARD  OF 
EDUCATION.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  March  13,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Bridget  O.  Peixotto, 
against  the  Board  of  Education.  No  opinion. 
Motion  granted.  Settle  order  on  notice.  See, 
also,  160  App.  Div.  557,  145  N.  Y.  Supp.  863. 


PEOPLE  ex  rel.  PFEIFER  v.  WALDO, 
Police  Com'r.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  13,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Charles  Pfeifer,  aizainst 
Rhinelander  Waldo,  as  Police  Commissioner 
of  the  City  of  New  York.  No  opinion.  Deter- 
mination reversed,  as  against  the  evidence,  and 
the  penalty  vacated,  with  $50  costs  and  dis- 
bursements. 


PEOPLE  ex   rel.   REARDON   ▼.   WALDO, 

Police  Com'r.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Depai'tment  March  20,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Michael  F.  Reardon, 
qgainst  Rhinelander  Waldo,  as  Police  Commis- 
sioner of  the  City  of  New  York.  No  opinion. 
Determination  confirmed,  with  $50  costs  and 
disbursements. 


PEOPLE  ex  rel.  ROACHB  t.  HANBUBY. 

(Supreme  Court,  Appellate  Division,  Second 
Department.  March  27,  1914.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  J.  Benedict  Roache,  asainst  Harry 
A.  Hanbnry.  No  opinion.  Motions  denied, 
upon  condition  that  appellant  ijerfect  his  appeal 
from  the  order  adjudging  him  in  contempt  (145 
N.  Y.  Supp.  483),  place  the  case  upon  the  April 
calendar,  and  be  ready  for  argument  when 
reached :  otherwise,  motions  granted,  with  $10 
costs.    See,  aUo,  145  N.  Y.  Supp.  1126. 


PEOPLE  ex  rel.  STEWART,  Appellant  v. 
CARLISLE,  Com'r  of  Highways,  Respondent 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment March  4,  1914.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Spencer  J.  Stewart,  against  John  N. 
Carlisle,  as  Commissioner  of  Highways  of  the 
State  of  New  York.  No  opinion.  Order  unan- 
imously affirmed,  with  costs. 


PEOPLE   ex   rel.    SULZEB  ▼.    80HMER, 
State   Comptroller.      (Supreme    Court,    Appel- 


late Division,  Third  Department  March  13. 
1914.)  Proceeding  by  the  People  of  the  Sute 
of  New  York,  on  ue  relation  of  William  Sulzer, 
against  William  Sohmer,  as  (jomptroller  of  the 
State  of  New  York.  No  opinion.  Order  af- 
firmed, without  costs,  as  matter  of  law,  and  not 
in  the  exercise  of  discretion. 


PEOPLE  ex  reL  TWILLMAN  t.  WALDO. 
Police  Com'r.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  20,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  (Christian  Twillman, 
against  Rhinelander  Waldo,  as  Police  Commis- 
sioner of  the  City  of  New  York.  No  opinion. 
Determination  annulled,  with  $50  costs  and  dis- 
bursements, upon  the  ground  that  the  evidence 
fails  to  satisfactorily  establish  enlpabie  neg- 
lect of  duty,  and  relator  reinstated. 


PEOPLE  ex  reL  VON  CLADSEN  r.  HAN- 
LEY,  Warden.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  February  13,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  ot  Ida  Von  Claasen, 
against  John  Hanley,  Warden,  etc.  No  opin- 
ion. Motion  denied.  Order  filed.  See,  also, 
145  N.  Y.  Supp.  1141;  146  N.  Y.  Supp.  lioa 


PEOPLE  ex  reL  VON  CLAUSEN  t.  HAN- 
LEY, Warden.  (Supreme  Court  Appellate  Di- 
Tislon,  First  Depnrtment  March  27,  1914.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Ida  Von  Clausen, 
against  John  J.  Hanley,  Warden,  etc  No 
opinion.  Motion  to  dismiss  appeal  granted, 
unless  appellant  comply  with  terms  stated  in 
order.  Order  filed.  See,  also,  146  N.  Y.  Supp. 
1108. 


PEOPLE  ex  reL  WEAVER  t.  WALDO. 
Police  Com'r.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  March  20,  1914.) 
Proceeding  by  the  People  of  the  State  of  X"w 
York,  on  t'^e  relation  of  Arthur  H.  Weaver, 
against  Rhinelander  Waldo,  as  Police  Commis- 
sioner of  the  City  of  New  York.  No  opinion. 
Determination  confirmed,  wiUi  $50  costs  and 
disbursements. 


PEOPLE  ex  reL  ZIE6ENHAIN,  Respond- 
ent V.  ZIEOENHAIN,  Appellant  (Supr^-me 
Court,  Appellate  Division,  ilrst  Department. 
March  6,  1914.)  Proceeding  by  the  People  of 
the  State  of  New  York,  on  the  relation  of  El- 
freda  Ziegenhain,  against  Herman  Ziegenhain. 
A.  P.  Wagener,  of  New  York  City,  for  appel- 
lant J.  D.  Carr,  of  New  York  City,  for  re- 
spondent No  opinion.  Judgment  affirmed,  with 
costs.    Order  filed. 


In  re  PBBCIVAL'S  ESTATE.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
March  4,  1914.)  In  the  matter  of  the  estate  ef 
William  G.  Perdval,  deceased. 

PER  CURIAM.  Decree  of  Surrogate's  Court 
(70  Misc.  Rep.  567,  141  N.  T.  Supp.  180)  mod- 
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ifipd,  80  as  to  disallow  and  reject  the  claim  of 
Isaac  D.  West,  as  executor,  etc.,  of  Caroline 
S.  Percival,  which  was  allowed  at  $961.39,  and 
the  findings  contained  in  the  finding  of  fact 
numbered  II,  to  the  effect  that  Caroline  S. 
Percival  paid  for  the  land  which  was  conveyed 
tn  her  by  the  Van  Dewalkers,  and  that  after  the 
sale  of  ibe  land  and  the  receipt  of  the  purchase 
price  by  William  G.  Percival  he  never  paid  the 
same,  nor  any  part  thereof,  to  his  wife,  are  dis- 
approved, and,  as  so  modified,  the  decree  is  af- 
firmed, without  costs  of  this  appeal  to  any 
party. 


PERRT  T.  HUDSON  &  M.  B.  CO.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  27,  1914.)  Action  hy  Mary  Perry  against 
the  Hudson  &  Manhattan  Railroad  Company. 
No  opinion.  Motion  dented,  with  $10  costs. 
Order  filed.  See,  also,  157  App.  Div.  790,  142 
N.  y.  Supp.  76a 


PIERCE,  Respondent,  t.  ARNOT  REALTY 
CORPORATION,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
4,  1914^  Action  by  William  Pierce  against  the 
Amot  Realty  Corporation.  No  opinion.  Ap- 
peal dismissed,  without  costs,  upon  stipulation 
filed. 


In  re  PIRSON.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  4,  1914.) 
In  the  matter  of  the  application  of  Philip  Pir- 
son  for  an  order  canceling  liquor  tax  certificate 
No.  13,5S9,  transferred  to  John  Shuater.  No 
opinion.    Order  affirmed,  with  costs. 


PRITCHABD,  Respondent,  v.  BLSNER,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department.  March  27,  1914.)  Action 
by  Frank  Pritchard  against  Kurt  L.  Eisner. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 


In  re  PUBLIC  SERVICE  COMMISSION 
FOR  FIRST  DIST.  (GRAVESEND  AVE. 
ROUTE— ROUTE  NO.  49).  (Supreme  Court 
Appellate  Division,  Second  Department  March 
13,  1914.)  In  the  matter  of  th«  application  of 
the  Public  Service  Commission  for  the  First 
District  for  the  appointment  of  three  commis- 
sioners, etc.  (Gravesend  Avenue  Rout6— Route 
No.  49.)  No  opinion.  Motion  granted.  Hon. 
William  Watson,  Jos.  H.  Esquirol,  Esq.,  and 
F.  Wilder  Bellamy,  Esq.,  appointed  commis- 
sioners.   See,  also,  146  N.  Y.  Supp.  1142. 


PURCELL,  Respondent,  ▼.  AMERICAN 
MFG.  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  March 
27,  1914.)  Action  by  Mary  Purcell,  an  infant, 
by  William  J.  Purcell,  her  guardian  ad  litem, 
against  the  American  Manufacturing  Company. 
No  opinion.  Judgment  and  order  unanimouuy 
affirmed,  with  costs. 


RAKAS,  Respondent  v.  PHILADELPHIA 
COAL  &  IRON  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
March  27,  1914.)  Action  by  Bnick  Rakas,  an 
infant,  etc.,  against  the  Philadelphia  Coal  & 
Iron  Company.  P.  M.  Brown,  of  New  York 
City,  for  appellant  J.  C.  Robinson,  of  New 
York  City,  tor  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 


REDFIBLD  BROS.,  Inc.,  Respondent  t. 
FOLLETT,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  March 
20,  1914.)  Action  by  the  Redfield  Bros.,  In- 
corporated, against  Charles  A.  FoUett  No  opin- 
ion. Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  to  dismiss  for  lack  of 
prosecution  granted,  with  $10  costs. 


RBES  ▼.  UNITED  STATES  OXYGEN  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  13,  1914.)  Action  by  Wil- 
liam A.  Bees  against  the  United  States  Oxygen 
Company.  No  opinion.  Motion  denied,  with 
$10  costs.  Settle  order  on  notice.  See,  also, 
158  App.  Div.  935,  143  N.  Y.  Supp.  1140;  146 
N.  Y.  Supp.  1109. 


REES  et  al.  v.  UNITED  STATES  OXYGEN 
CO.  et  al.  (Supreme  Court,  Appellate  Divisior, 
First  Department  March  27,  1914.)  Action 
by  William'  A.  Rees  and  others  against  the  Unit- 
ed States  Oxygen  Company,  impleaded  with 
others.  No  opinion.  Motion  denied,  with  $10 
costs.  Order  filed.  See,  also,  146  N.  Y.  Supp. 
1109. 


REID  T.  MEDICAL  SOCIETY  OF  ONEIDA 
COUNTY  (two  cases).  STRANAHAN  v. 
SAME.  GROFF  v.  SAME.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
4,  1914.)  Actions  by  WilUam  B.  Reid,  by 
Gieorge  C.  Reid,  by  J.  Orley  Stranahan,  and 
by  John  E.  Groff  against  the  Medical  Society 
of  the  County  of  Oneida.  No  opinions.  Judg- 
ment in  encL  case  affirmed,  with  one  bill  of 
costs.  Held,  that  the  actions  were  prematurely 
brought 


REILLY  V.  STBINHART.  (Supreme  Court 
Appellate  Division,  First  Department.  March 
27,  1914.)  Action  by  Hugh  J.  Reilly  against 
Frank  Steinhart  No  opinion.  Motion  denied, 
with  $10  costs.  Order  uled.  See,  also,- 146  N. 
Y.  Supp.  634. 


REINIjB  t.  fritz  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 27,  1914.)  Action  by  Phillipp  J.  Reinle 
against  Charles  B.  Fritz  and  others.  No  opin- 
ion. Motion  denied,  with  $10  costs.  Order 
filed.     See,  also,  145  N.  Y.  Supp.  1142. 

REUSENS  V.  6IRARD  et  al.  (Supreme 
Court,    Appellate   Division,   First   Department. 


Digitized  by  VjOOQ  IC 


1110 


146  NEW  TORE  SUPPLEMENT 


March  27, 19140  Action  by  GDQlanine  Benaens 
against  Julian  M.  Oirard  aad  otbers.  No  opin- 
ion. Motion  granted ;  question  to  be  certified 
on  settlement  of  order.  Settle  order  on  no- 
tice. See,  alBo,  160  App.  DIt.  626,  146  N.  Y. 
Supp.  86. 


RICHTBR,  Bespondent,  v.  KRATBNSTEIN, 
Appellant  (two  cases).  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  March 
6,  10140  Actions  by  Herman  Richter  against 
Lena  Kratenstein.  No  opinion.  Motions  de 
nied,  with  $10  coats. 


RING,  Respondent,  v.  MAIN  PAPBR  STOCK 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision. First  Department.  February  27,  1914.) 
Action  by  John  Ring  aninst  the  Main  Paper 
Stock  C!ompany.  C.  S.  Petrasch.  of  New  York 
City,  for  appellant  A.  Rumr,  of  Brooklyn,  for 
respondent  No  opinion,  jadgment  and  order 
affirmed,  with  costs.    Order  filed. 

RITTS,  Respondent,  v.  BUFFALO  ft  W. 
ELECTRIC  RY.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  4,  1914.)  Action  by  John  V.  RitU, 
against  the  Buffalo  ft  WilliamsviUe  Electric 
Railway  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

FOOTB,  J.,  dissents,  upon  the  ground  that 
plaintiff  does  not  own  tne  fee  of  the  land  in  the 
highway.  The  title  of  his  grantor,  Thayer,  ex- 
tended only  to  its  north  line. 

ROBERT  S.  DENHAM  CO.,  Respondent,  t. 
SALT,  Appellant  (Supreme  Court  Appellate 
Division,  First  Department  March  13,  1914.) 
Appeal  from  Special  Term,  New  York  County. 
Acnon  by  the  Robert  S.  Denham  CTompany 
against  Elnwin  £1  Salt  From  an  order  deny- 
ing a  motion  to  open  a  default,  and  from  an 
order  denying  a  motion  for  reargument  of  such 
motion,  defendant  appeals.  Reversed.  See, 
also,  169  App.  Dlv.  881,  143  N.  Y.  Supp.  892. 
Qeorge  P.  Breckenridge.  of  New  York  Qityj 
for  appellant  Earl  D.  Deremer,  of  Brooklyn, 
for  respondent 

PER  CURIAM.  The  order  denying  the  mo- 
tion to  open  the  default  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  mo- 
tion to  open  the  default  and  set  aside  the  judg- 
ment granted,  on  payment  of  the  costs  as  taxed. 
The  order  denying  the  motion  for  a  reargument 
of  the  motion  to  open  the  default  is  affirmed, 
without  costs  to  either  party. 


In  re  ROBERTS.  (Supreme  Court  Appel- 
late Division,  Fourth  Department  March  4, 
1914.)  In  the  matter  of  the  application  of 
John  R.  Roberts,  a  creditor,  for  an  order  di- 
recting the  disposition  of  real  property  of  Abby 
A.  Parsons,  deceased,  to  pay  debts. 

PER  CURIAM.  Decree  of  Surrogate's  Court 
affirmed,  with  costs.  Held  that,  assuming  ap- 
pellants to  have  an  equitaUe  right  to  require 


the  Joint  property  of  the  makers  of  the  claim- 
ant's note  to  be  first  applied  toward  the  pay- 
ment of  the  j<^nt  debt  of  the  makers  of  the 
note  before  resort  is  had  to  the  individual  prop- 
erty of  the  joint  makers,  still  such  relief  can 
onljr  be  had  In  a  court  having  equitable  juris- 
diction. This  the  Surrogate  did  not  have.  Ap- 
pdlants'  remedy,  If  any,  is  by  an  eqnitable  ac- 
tion. 
ROBSON,  J.,  not  sitting. 

ROBERTS  v.  SOHANZ.  (Supreme  Court 
Appellate  Division,  First  Department  Feb- 
ruary 18,  1914.)  Action  by  Martin  Roberts 
against  Joseph  Schans.  No  opinion.  Applica- 
tion denied,  with  $10  coats.  Order  signed.  See, 
also,  83  Misc.  Rep.  189,  144  N.  YTSapp.  824. 


ROBSiRTSON,  Respondent,  t.  ROBERT- 
SON, Appellant  (Supreme  Court,  Appellate 
Division,  First  Department  March  20,  1914.) 
Action  by  Lena  B.  Robertson  against  Arthur  G. 
Robertson.  A.  A.  Hovell,  of  Brooklyn^or  ap- 
pellant P.  B.  Adams,  of  New  York  tSty,  for 
respondent.  No  opinion.  Order  affirmed,  with 
SIO  costs  and  disbursements,  with  leave  to  de- 
fendant to  serve  amended  answer  on  payment 
of  costs.     Order  filed. 


ROCK  V.  ROCK.  (Supreme  Court  Appellate 
Division,  First  Department  February  13. 
1914.)  Action  by  William  T.  Rock  afainst 
Anna  A.  Rock.  No  opinion.  Motion  to  dismiss 
appeal  granted,  unless  appellant  comply  with 
terms  stated  in  order.    Order  filed. 


ROESLBR.  Respondent,  T.  DUNEZIRK 
HOME  TELEPHONE  CO.,  Appellant  (Su- 
preme Court,  Appellate  IHvision,  Fourth  De- 
partment March  4,  1914.)  Action  by  Era 
Roesler,  an  infant  etc,  against  the  Dimkirk 
Home  Telephone  Company. 

PER  CURIAM.  Order  denyinj;  motion  for 
new  trial  Qpon  ground  of  newly  discovered  evi- 
dence affirmed,  with  costs.  Judgment  and  or- 
der denying  motion  for  new  trial  upon  the 
minutes  of  the  court  reversed,  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event 
Held,  that  the  exception  to  the  charge  permit- 
ting the  jurr  to  award  damages  for  permanent 
injuries  and  the  refusal  to  charge  specifically 
upon  that  subject  as  requested  present  error. 


ROGEOtS,  Appellant  v.  BENSBN,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Third 
Department  March  4,  1914.)  Action  by  Wn- 
liam  T.  Rogers  against  Albert  V.  Benaen.  No 
opinion.  Judgment  and  order  nnanimoosly  af- 
firmed, with  costs. 

R  O  S  E  M  A  N,  Respondent  ▼•  HENSLE 
(30NST.  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  First  Demirtment  March  6, 
1914.)  Action  by  Hyman  Roseman  against  th« 
Hensle  Construction  Company.    O,  winter,  of 
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New  York  CItT,  for  appellant  O.  F.  Hickey, 
of  New  York  City,  for  respondent 

PBR  CURIAM.  Jodement  and  order  affirm- 
ed, with  costa.    Order  filed. 

IiAUGHLIN,  J.,  diaaenta. 


BO^HNOABT  T.  .  GTJTKBS.  (Saprema 
Court  Appellate  Diylaion,  Vint  Department 
Febmary  27,  1914.)  Action  by  Israel  Roaen- 
gart  against  August  H.  Gutkes.  No  opinion. 
Motion  granted,  with  |10  coats.    Order  Bled. 


BOSEINMAIBR,  Appellant,  t.  ARNOLD  et 
&!.,  ResiKtndenta.  (Supreme  Court,  Appellate 
DiTision,  Second  Department.  March  6,  1914.) 
Action  by  Katherine  C.  Rosenmaier,  by  Ray- 
mond B.  Aldrich,  her  raardian  ad  litem,  against 
Charles  W.  H.  Amola  and  another,  as  execu- 
tors, etc.  No  omnioD.  Order  affirmed,  with 
$10  coata  and  disDarsementa. 


ROSE  THKATRB  CO.,  Reapondent,  t. 
CORN,  Appellant  (Supreme  Court,  Appellate 
Divisioh,  First  Department  February  27, 
1914.)  Action  by  the  Rose  Theatre  Company 
against  Roaelle  Com.  O.  J.  Heermance,  of 
New  York  City,  for  appellant  H.  M.  Flateau, 
uf  New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  |10  coata  and  disbnne- 
menta.    Order  fikd. 


ROWB^  Appellant,  r.  OOUSMAN,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  March  13.  1914.)  Action  by 
Perry  B.  Rowe  against  Clyde  J.  Coleman.  No 
opinion.  Orden  modified,  so  as  to  provide  that 
plaintiff  shall  have  the  right  of  cross-examina- 
tion under  the  open  commissions,  without  any 
condition  as  to  paying  the  expenses  occasioned 
by  such  cross-examination,  and,  aa  so  modified, 
the  orders  are  affirmed,  without  costa  to  either 
party. 


RUEFNER  ▼.  ELLISON.  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 27,  1914.)  Action  by  Paul  Ruefner  against 
Walter  B.  EllisMi.  With  this  case  have  been 
consolidated  in  this  court  cases  bearing  titles 
as  follows:  Lena  Meyerhoff  v.  Nathan  Tauben- 
feld ;  John  McCullough  v.  City  of  New  York; 
Hariy  B.  Snyder  v.  Metropolitan  Life  Ins.  Co. ; 
Louis  Mayer  v.  Benjamin  Scb winger;  Henry  J. 
Gilbert  v.  Max  Hart;  John  Corcoran  v.  Thom- 
as Miller;  Sethlow  Realty  Co.  v.  David  Mey- 
er; Bguitable  Trust  Oo.  v.  John  F.  King-  John 
M.  Gardner  v.  Phillip  Lesser;  Simon  Schwarta 
V.  August  Kuhn;  Jennie  Manheimer  v.  Inde- 
pendent Older  Ahawaa  Israel.  No  opinions. 
Applications  for  leave  to  appeal  from  Appel- 
late Term  denied,  with  $10  costa  in  each  case. 
Orders  atgaed. 


ST.  CI/AIB  T.  HOWE.  (Supreme  Court,  Ap- 
ellate Division,  First  Department  February 
20,   1914J     Action  by  Fay  St  Clair  against 


Sam  Howe.     No  opinion.     Application  denied, 
with  |10  coata.     Order  aignea. 


SALOMON  V.  SALOMON.  (Supreme  Court, 
Appellate  Division,  First  Department  Feb- 
ruary 13,  1914.)  Action  by  Amelia  Salomon 
against  Joseph  Salomon.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  tiled.  See,  also, 
163  App.  DiT.  901, 138  N.  Y.  Snpp.  1140. 


SAMMIS,  Respondent  ▼.  BROWN,  Appel- 
lant et  al.  (Supreme  Court,  Appellant  Division, 
First  Department  February  20,  19140  Ac- 
tion by  John  S.  Sammia  against  Leon  P.  Brown, 
individually,  etc..  impleaded.  M.  Cohen,  of 
New  York  City,  for  appellant  T.  F.  Kane,  of 
New  York  City,  for  reapondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Order 
filed. 


SANDERSB  T.  YORKSHIRE  REAI/TY  * 
CONSTRUCTION  OO.  (Supreme  Court  Ap- 
pellate Division,  First  Department  February 
27,  1914.)  Action  by  C^meliua  Sanderse  against 
the  Yorkshire  Realty  &  Construction  Company. 
No  Opinion.  Motion  denied,  with  $10  costs. 
Order  filed.    See,  also,  145  N.  Y.  Supp.  1144. 


SANITARY  CARPET  GLBANBR.  Baqpond- 
ent,  v.  REED  MFG.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  4,  1914.)  Action  by  the  Sanitary  Carpet 
Cleaner  against  the  Reed  Manufacturing  Com- 
pany. No  opinion.  Motion  granted,  amending 
order  of  reversal  of  December  23,  1913  (159 
App.  Dlv.  587,  145  N.  Y.  Supp.  218).  so  as 
to  direct  final  judgment  in  favor  of  defendant, 
instead  of  granting  a  new  trial. 


SCANLON,  Respondent,  v.  NEW  YORK 
TELEPHONE  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  27,  1014.)  Action  by  Annie  Scanlon 
against    the    New    York    Telephone    Company. 

PER  CURIAM.  Judgment  and  order  of  the 
City  Court  of  Yonkers  reversed,  and  new  trial 
order«l,  costs  to  abide  the  event  unless  within 
ten  days  after  entry  of  the  order  herein  plain- 
tiff stipulates  to  reduce  the  recovery  of  dam- 
ages to  the  sum  of  $200,  in  which  event  tha 
judgment,  as  so  modified,  and  the  order,  are 
nnanimously  affirmed,  without  costs. 


In  re  SCHIMOCK.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  March  27, 
1914.)  In  the  matter  of  Henryette  Schimock, 
deceaaed.  No  opinion.  Decree  affirmed,  with 
costs.    Order  filed. 


SCHUTZIN6ER  v.. A.  D.  GRANGER  CO. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment February  13,  1914.)  Action  by  Ed- 
win N.  Schutzinger  against  the  A.  D.  Granger 
Company.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  with  $10  costs,  unless  appellant 
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comply  vith  terms  stated  in  order.    Order  filed. 
See,  also.  146  K.  Y.  Supp.  1U2. 


SCHUTZINGER,  Respondent,  T.  A.  T>. 
GRANGER  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
6,  1914.)  Action  by  Edwin  M.  Schutzinger 
against  the  A.  D.  Grander  Company.  W.  J. 
Martin,  of  New  Tork  City,  for  appellant  R. 
B.  Honeyman,  of  New  York  City,  for  respond- 
ent. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs.  Order  filed.  See,  also,  146  N. 
Y.  Supp.  nil. 


SCHWABE  et  aL  v.  HERTZOG.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  27,  1914.)  Action  by  Alfred  J;  Schwabc 
and  others  against  Aladar  W.  Hertzog.  No 
opinion.  Motions  denied,  with  $10  costs.  Or- 
ders filed.     See,  also,  146  N.  Y.  Supp.  044. 


SCHWARTZ,  Appellant,  v.  WILLIAMS  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  6,  1914.) 
Action  by  Michel  I.  Schwartz  against  Herbert 
E.  Williams  and  others.  No  opinion.  Judg- 
ments affirmed,  with  costs.  See,  also,  168  App. 
Div.  947,  143  N.  Y.  Supp.  1143. 


SCHWARTZMAN,  Appellant,  ▼.  JETTER 
et  al.(  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department.  February  13, 
1914.)  Action  by  Samuel  Schwartzman  against 
J.  Edward  Jetter  and  others.  H.  Nathan,  of 
New  York  City,  for  appellant  J.  T.  Mahoney, 
of  New  York  City,  for  respondents.  No  opinion. 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs.  Or- 
der filed. 


SCHWER  et  al.  v.  COHN  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  27,  1914.)  Action  by  Michael  Schwer 
and  others  against  William  L.  Cohn  and  others. 
No  opinion.    Application  granted.    Order  signed. 


SEAMAN  Respondent  ▼.  SMITH  et  al.,  Ap- 
pellants. (Supreme  Court  Appellate  Division, 
Second  Department  March  13,  1914.)  Action 
by  Richard  F.  B.  Seaman  against  Fitzhugh 
Smith  and  others.  No  opinion.  Judgment  af- 
finned,  with  costs.  See,  also,  164  App.  Div. 
948,  139  N.  Y.  Supp,  1144. 


8EAQUIST,  Respondent  ▼.  BBAQUIST,  Ap- 
pellant (Supreme  C!ourt,  Appellate  Division, 
Second  Department  March  27,  1914.)  Ac- 
tion by  Augusta  Seaquist  against  Nels  A.  Sea- 
quist  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements. 


SEARS,  Respondent,  t.  KELLEY,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Third  Department.  March  4,  1914.)  Action 
by  Lena  M.   Sears  against  Elmer  W.   Kelley. 


No  opinion.  Judgment  modified,  by  deducting 
from  the  damages  $88,  the  value  ot  tlie  boxes, 
and,  as  so  modified,  unanimously  affirmed,  with- 
out costs. 


SECURITY    BANK    OP   NEW    YORK    v. 

FINKELSTEIN.  (Supreme  (3ourt,  Appellate 
Division,  First  Department.  February  1,'{. 
1914.)  Action  by  the  Security  Bank  of  Ne» 
York  against  Herman  S^kelstein.  No  opin- 
ion. Motion  granted.  Order  filed.  See,  also, 
145  N.  Y.  Supp.  8. 


SELWYN  &  00.  T.  SHUBERT  et  al.  (Su- 
preme Court  Appellate  Divisioii,  First  Depart- 
ment. March  13,  1914.)  Action  by  Selwyn 
&  (3o.  against  Lee  Shubert,  impleaded.  No  opin- 
ion. Motion  granted ;  questions  certified ;  or- 
der filed. 


SHANNON,  Respondent,  y.  VAN  LIEW,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Third  Department  March  4,  1814.)  Action  by 
Mary  Shannon  against  De  Forest   Van  Liew. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HOWARD,  J.,  dissenU. 


8HAWMUT  TIRE  CO.  OP  NEW  YORK. 

Inc.,  Respondent  v.  LATHAN-PHELPS  CO., 
Inc.,  et  al.,  Appellants.  (Supreme  Court  Ap- 
pellate Division,  First  Department  February 
20,  1914.)  Action  by  the  Shawmut  Tire  Ci>m- 
pany  of  New  York,  Incorporated,  against  the 
Lathan-Phelps  Company,  Incorporated,  and  oth- 
ers. M.  Rubinger,  of  New  York  City,  for  ap- 
pellants. A.  Stickne^,  of  New  York  City,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements,  with  leave  to  de- 
fendants to  withdraw  demurrer  and  to  answer, 
on  payment  of  costs  in  this  court  and  in  the 
court  below.    Order  filed. 


SHERIDAN  et  al.  v.  SHERIDAN  et  aL 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. March  20,  1914.)  Action  by  Ber- 
nard Sheridan  and  another  against  Patrick  F. 
Sheridan  and  others,  impleaded  with  Mar^ret 
A.  Brown.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


SHIEBLER,  Respondent,  ▼.  SUFFOLK 
GAS  ft  ELECTRIC  LIGHT  CO.,  AppelUnt 
(Supreme  Court,  Appellate  Division,  Second  Di-- 
partment.  April  3,  1914.)  Action  by  Marvin 
Shiebler  against  the  SnfTolk  Gas  &  Electric 
Li^ht  Company.'  No  opinion.  Judgment  and 
order  unanimously  affirmed  with  costs. 


SHIFFNER,  Appellant,  v.  BECK,  Bespond- 
ent  (Supreme  CV>urt,  Appellate  Division,  Sec- 
ond Department.  March  20,  1914.)  Action  bj 
Clara  Shiffner  against  George  H.  Beck.  No 
opinion.  Order  affirmed  on  reaKument,  without 
costs,  and  defendant  permitted  to  plead  over 
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within  five  days  after  service  upon  him  of  a 
copy  of  the  order  herein,  if  tie  has  not  already 
so  pleaded  over.  For  former  opinion,  see  159 
App.  Div.  821,  145  N.  X.  Supp.  27.  See,  also, 
145  N.  Y.  Supp.  1146. 


SHUMAN  v.  SHUMAN.  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 13,  1914.)  Action  by  Lillian  B.  Shuman 
against  George  H.  Shuman.  No  opinion.  Mo- 
tion to  dismiss  appeal  denied.    Order  filed. 


SIMEK  v.  BELLE  ISLE.  (Supreme  Court, 
Appellate  Division,  First  Department.  Febru- 
ary 13,  1914.)  Action  by  Marek  Simelc,  as  ad- 
ministrator, against  Joseph  F.  Belle  Isle.  No 
opinion.  Order  denied,  with  $10  costs.  Order 
filed.    See,  also,  144  N.  Y.  Supp.  1146. 


SINAI  V.  KARP  et  al.  (two  cases).  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. February  20,  1914.)  Actions  by  Ray 
Sinai  and  by  Mollie  Sinai  against  Joseph  Karp, 
impleaded  with  Simon  S.  Rosenstamm.  J.  J. 
Mahoney,  of  New  York  City,  for  appellant  F. 
Herwig,  of  New  York  City,  for  respondent  No 
opinions.  Judgments  and  orders  appealed  from 
affirmed,  with  costs.    Orders  filed. 


SISSELMAN,  Appellant,  v.  SUTHER- 
LAND. Respondent  (Supreme  Court,  Appal- 
late  Division,  First  Department  February  13, 
1914.)  Action  by  Sam  Sisselman  aeainst  pjllmer 
Sutherland.  J.  T.  Booth,  of  New  York  City, 
for  appellant  H.  W.  Smith,  of  New  York  City, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 


SIXTY  WALL  STREET  v.  CLEVENGER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  13,  1914.)  Action  by  Sixty 
Wall  Street  against  Joseph  R.  Cleven^er.  '  No 
opinion.    Application  granted.    Order  signed. 


SKRABAL,  Appellant,  v.  TATJS,  Respond- 
ent et  al.  (Supreme  Court  Appellate  Division, 
First  Department.  March  6,  1914.)  Action  by 
Mary  Skrabal,  as  executrix,  against  Joseph 
Taus,  impleaded.  H.  B.  Lewis,  of  New  York 
City,  for  appellant  J.  F.  Tausch,  of  New  York 
City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs.     Order  filed. 

CLARKE  and  HOTCHKISS,  JJ.,  dissent 


SMITH  V.  CITY  OP  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment February  13,  1914.)  Action  by  Charles 
W.  Smith  against  the  City  of  New  York.  No 
opinion.  Application  denied,  with  $10  costs. 
Order  signed.  See,  also,  83  Misc.  Rep.  98,  144 
N.  Y.  Supp.  676. 


SNYDER,    Respondent,    v.    HYGEIA    RE- 
FRIGERATING   CO.,    Appellant      (Supreme 


Coort,  Appellate  Division,  Fourth  Department 
March  4,  1914.)  Action  by  Jacob  H.  Snyder 
against  the  Hygeia  Refrigerating  Company.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


.  SNYDER  V.  PRUDENTIAL  INS.  CO.  OF 
AMERICA.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  13,  1914.) 
Action  by  Harry  B.  .Snyder  against  the  Pruden- 
tial Insurance  Company  of  America.  No  opin- 
ion. Application  denied,  with  $10  costs.  Order 
signed. 


SOLOVIE  et  al..  Respondents,  v.  WHELAN, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  20,  1914.) 
Action  by  Jacob  Solo  vie  and  another  against 
Jane  Whelan.  No  opinion.  Order  of  the  Coun- 
ty Court  of  KiDgs  County  affirmed,  with  $10 
costs  and  disbursements,  without,  however,  pass- 
ing on  the  applicable  rule  of  damages. 


SOUTHERN  DUTCHESS  GAS  &  ELEC- 
TRIC CO.,  Respondent  v.  MURPHEY  et  al., 
Appellants.  (Appeal  No.  2.)  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
20,  1914.)  Action  by  the  Southern  Dutchess 
Gas  &  Electric  Company  against  Harry  B.  Mur- 
phey  and  others. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.  We  think  the  powers 
conferred  on  electric  light  companies  by  Trans- 
portation Corporation  Law  (Consol.  Laws,  c. 
63)  I  61,  subd.  2,  also  under  the  franchise  to  use 
the  streets  of  Fishkill,  did  not  take  from  plain- 
tiff the  power  also  to  condemn  an  easement  over 
the  property  of  defendants,  such  as  it  sought  to 
do  in  these  proceedings. 


SPINA  V.  CITY  OF  NEW  YORK.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. March  6,  1914.)  Action  by  Antonio 
Spina,  as  administrator,  etc.,  against  the  City 
of  New  York.  No  opinion.  Motions  denied, 
without  costs.    See,  also,  146  N.  Y.  Supp.  1140. 


STEINERT  V.  VAN  AKEN  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
February  27,  1914.)  Action  by  Henry  N.  Stein- 
ert,  as  receiver,  against  Charles  H.  Van  Aken 
and  others.  No  opinion.  Motion  denied,  with 
costs.  Order  filed.  See,  also,  146  N.  Y.  Supp. 
760. 


STERN  et  aL,  Respondents,  t.  HERZMAX- 
SKY,  Appellant  (Supreme  Conrt,  Appellate 
Division,  First  Department  February  13, 
1914.)  Appeal  from  Special  Term,  New  York 
County.  Action  by  Joseph  W.  Stem  and  oth- 
ers against  Bernard  Herzmansky.  From  an  or- 
der denying  a  motion  to  vacate  the  attachment, 
defendant  appeals.  Modified  and  affirmed..  Na- 
than Burkan,  of  New  York  City,  lor  appellant. 
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Theodore  B.  Richter,  of  New  York  Gty,  for 

respondents. 

PEK  CUHIAM.  The  order  appealed  from 
should  be  modified,  by  reducing  the  amonnt 
stated  in  the  warrant  of  attachment  to  $1,500, 
and,  as  so  modified,  affirmed,  without  costs. 

Mclaughlin  and  SOOTT,  JJ.,  dissent,  and 
vote  to  reverse  the  order  appealed  from,  and 
to  vacate  the  attachment,  on  the  ground  that 
it  does  not  appear  from  the  papers  that  the 
plaintiffs  have  a  canse  of  action  against  the 
defendant 


STERN  V.  HERMANSKY.  (Supreme  Court, 
Appellate  Division,  First  Department  Marck 
13,  1914.)  Action  by  Joseph  W.  Stern  against 
Bernard  Hermansky.  No  opinion.  Motion  de- 
nied, with  JIO  costs.  Order  filed.  See,  also, 
146  N.  Y.  Snpp.  U18. 


8TOLLWBROK  BROS.,  Inc.,  AppeUant,  y. 
CDPPY,  Respondent  (Supreme  Court,  Appel- 
late Division,  First  Department  Apnl  3, 
1914.)  Action  by  StoUwerck  Bros.,  Incq^orat- 
ed,  against  Ha2litt  A.  Cuppy.  B.  H.  WUson, 
of  New  York  City,  for  appellant  F.  M.  Thomp- 
son, of  New  York  City,  for  respondent  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 

In  re  STUART.  (Supreme  Court  Appellate 
Division,  Second  Department  March  20, 1914.) 
In  the  matter  of  the  application  of  John  Stn- 
art  to  compel  Louis  Mathot,  an  attorney  and 
counselor  at  law,  to  pay  over  certain  moneys. 
No  opinion.  Order  affirmed,  with  flO  costs 
and  disbursements. 


SWITKKS,  Respondent  v.  THEODOR  SAU- 
BR  CO.,  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department  March  27, 
1914.)  Action  by  Joseph  Switkes  against  the 
Theodor  Sauer  Company.  B.  P.  Mowton,  of 
New  York  City,  for  appellant  C.  Steckler,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or- 
der filed. 


TASSINI  T.  VIANE.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  February 
13,  1914.)  Action  by  August  Tassinl,  an  in- 
fant, etc.,  against  Paul  Viane.  No  opinion. 
Motion  to  dismiss  appeal  granted,  with  $10 
costs,  unless  appellant  coin;pIy  with  terms  stat- 
ed in  order.  Order  filed.  See,  also,  146  N.  Y. 
Supp.  1114. 


TASSINL  Respondent  v.  VIANB,  Appellant 
(Supreme  Court,  Appellate  Division,  Sirst  De- 
partment March  20,  1914.)  Action  by  August 
Tassini  against  Paul  Viane.  J.  I.  Cuff,  of  New 
York  City,  for  appellant  O.  F.  Hickey,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  and  ordef  affirmed,  with  costs.  Or- 
der filed.     See,  also,  146  N.  Y.  Supp.  1114. 


TBRPKZONB   CO.,  Respondent,  ▼.   KNOX 
TBRPEZONB  CO.  OF  AMERICA  et  aL,  Ap- 

fellants.  (Supreme  Court  Appellate  Division, 
Irst  Department  February  20,  1914.)  Ac- 
tion by  the  Terpesone  Company  against  the 
Knox  Terpesone  Company  of  America  and  oth- 
ers. L.  H.  Rogers,  of  New  York  Ci^,  for  ap- 
peUants.  R.  S.  Fletcher,  of  New  Xork  Gtff. 
for  respondent.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursementa,  with  leave 
to  defendants  to  withdraw  demurrer  and  to  an- 
swer, on  payment  of  costs  in  this  court  and  in 
the  court  below.  Order  filed.  See,  also,  146 
N.  Y.  Supp.  1114. 


TERPEZONE  CO.  t.  KNOX  TERPEZONB 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  March  13,  1914.)  Action  ny  the 
Terpesone  Companv  against  tne  Knox  Terpe- 
sone Company.  No  opinion.  Motion  denied, 
with  $10  costs.  Order  filed.  See,  also,  146  N. 
Y.  Supp.  1114. 


TERRENCE,  Respondent,  v.  AUTBNRIETH, 
AppeUant  (Supreme  Conrt  Appellate  Divi- 
sion, Second  Department  March  27,  1914.) 
Action  by  Mary  Terrence  against  Jacob  Auten- 
rieth,  Jr.  No  opinion.  Judgment  and  order 
unanimously  affirm'ed,  with  costs.  See,  also, 
156  App.  Div.  914,  916,  141  N.  Y.  Supp.  1148. 


THOMPSON  et  aL  v.  ATKINSON.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment February  27,  1914.)  Action  by  Morris 
S.  Thompson  and  another  against  taizabeth 
Atkinson.  No  opinion.  Motion  granted,  unless 
appellant  complies  with  terms  stated  in  order. 
Order  filed. 


In  re  THORN.  (Supreme  CJourt,  Appellate 
Division,  First  Department  March  13,  1914.) 
In  the  matter  of  Frank  l^om.  No  opinion. 
Proceeding  opened,  so  as  to  refer  to  the  of- 
ficial referee  the  additional  charges  specified 
in  the  supplemental  petition.  Settle  order  on 
notice.  See,  also,  IRS  App.  Div.  927,  143  N. 
Y.  Supp.  1146. 


THOS.  J.  BUCKLEY  ENGINEERING  CO, 
Appellant  v.  McCALL  et  al.,  Respondents. 
(Supreme  Court,  Appellate  Division,  First  De- 

5artment  February  27.  1914.)  Action  by  the 
'bos.  J.  Buckley  Engineering  CSompany  aninst 
Edward  E.  McCall  and  others.  W.  B.  BUIson, 
of  New  York  City,  for  appellant  L.  T.  Hark- 
neas,  of  New  York  City,  for  respondents.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  Order  filed.  See^  also,  83  Misa 
Rep.  603.  145  N.  Y.  Supp.  626. 


TIGER,  Respondent  v.  DB  LAVAL  SEP- 
ARATOR CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
3,  1914.)  Action  by  Cornelius  B.  Tiger  against 
the  De  Laval  Separator  Company.  No  opin- 
ion. Judgment  and  order  niuuiimoaaly  affirm- 
ed, with  costs. 
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In  n  TILDBN  at  aL  (Supreme  Court,  Ap- 
pellate DiTialon,  First  Department.  '  March  13, 
1914.)  In  the  matter  of  the  petition  of  Oeorge 
H.  Tilden  and  others.  No  opinion.  Order  af- 
firmed,  with  $10  costs  and  disbarsementa.  Or- 
der filed. 


TITLE  GUARANTY  &  SURETY  CO.  v. 
McNALLY  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  13,  1014.) 
Action  by  the  Title  Guaranty  &  Surety  Com- 
pany against  Thomas  McNally  and  others.  No 
opinion.  Motion  granted,  with  $10  costs.  Or- 
der filed. 


TOWNSEND,  Respondent,  T.  T.  A.  GIL- 
LiESPIE  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate DiTision,  Second  Department  March 
20,  1914.)  Action  by  Charles  Townaend  against 
T.  A.  Gillespie  Company.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
coata. 


TREEGER,  Respondent,  ▼.  MASON-SEA- 
MAN TRANSP.  CO.,  Appellant  (Supreme 
Court  Appellate  Division,  First  Department. 
March  6,  1914.)  Appeal  from  Trial  Term,  New 
York  (3ount/.  Action  by  Samuel  Treeger 
against  the  Mason- Seaman  Transportation  C!^- 
pany.  From  a  judgment  for  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Reversed,  and  new  trial  ordered.  Wu- 
liam  H.  Corbitt,  of  New  York  City,  for  appel- 
lant J.  Nathan  Holfat,  of  New  York  City,  for 
respondent. 

PER  CURIAM.  The  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the 
event,  upon  the  ground  that  the  verdict  was 
contrary  to  the  weight  of  the  evideoce  as  to  the 
negligence  of  the  defendant  and  the  absence  of 
vontnbutoiy  negligence  on  the  part  of  the  plain- 
tifif. 


TRTFANT  v.  WILLIAMS.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
13,  1914.)  Action  by  Ruth  L.  Trifant  against 
Henry  G.  Williams.  No  opinion.  Motion  grant- 
ed, with  |10  coata.    Order  filed. 


TRIMBLE,  Respondent,  v.  MACKENZIE, 
Appellant  (Supreme  Court  Appellate  Division, 
First  Department  April  3,  1914.)  Action  by 
Mary  Trimble  against  Mary  H.  MacKenzie. 
1.  F.  Kuper,  of  New  York  City,  for  appellant 
H.  W.  Smith,  of  New  York  City,  for  respond- 
ent. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 


TRIPLER,  Respondent,  t.  PAIRCHILD, 
Appellant.  (Supreme  Court,  Appellate  Division, 
First  Department  February  13,  1914.)  Ac- 
tion by  Lorenzo  B.  Tripler  against  Harry  P. 
Faircbild.  W.  B.  Van  Steenbergh,  of  New  York 
City,  for  appellant  D.  Whitford,  of  New  York 
City,  for  respondent     No  opinion.     Order  af- 


firmed, with  |10  costs  and  dlsborwmenta. 
der  filed. 


Ot- 


TR0IAI70  et  al.  ▼.  BGAN  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
March  27,  l9l4.)  Action  by  Andrew  Troiano 
and  others  against  Charles  E.  Egan  and  otiiers. 
Nb  opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.  Order  filed.  See,  also,  15^ 
App.  Div.  940,  139  N.  Y.  Supp.  1148. 


TUBBS  et  al..  Appellants,  ▼.  HULSE  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion! First  Department  April  8,  1914.)  Action 
by  George  W.  Tubbs  and  others  against  Fred- 
erick Hulse  and  others,  as  trustees,  etc.,  J.  A. 
Gray,  of  New  York  City,  for  appellants.  D. 
Cady  Herrick,  of  Albany,  for  respondents.  No 
opinion.  Judgment  affirmed,  with  costs.  Or- 
der filed.  See,  also,  159  App.  Div.  906,  144  N. 
Y.  Supp.  1148. 


TULL,  Respondent,  v.  BARRETT,  Appel- 
lant. (Supreme  Court,  Appellate  Divisiou,  First 
Department  February  20,  1914.)  Action  by 
Edward  E.  TuU  against  Marion  A.  Barrett 
R.  P.  Buell,  of  New  York  City,  for  appellant 
C.  O.  Maas,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  affirmed,  with  costs. 
Order  filed.  See.  also.  164  App.  Div.  938,  139 
N.  Y.  Supp.  1148.    

TUTHILL  v.  FORBES.  (Supreme  Court, 
Appellate  Division,  First  Department  Febru- 
ary 27,  1914.)  AcUon  by  Frank  B.  TuthiU 
against  Margaret  B.  Forbes.  No  opinion.  Ap- 
plication granted.  Order  filed.  See,  also,  146 
N.  Y.  Supp.  660. 


•  TYNDALL,  Respondent,  ▼.  NEW  YORE 
CENT.  &  H.  R.  R.  CO.,  Appellant  /Supreme 
Court,  Appellate  Division,  Third  Department 
March  4,  1914.)  Action  by  Mary  A.  Tyndall, 
as  administratrix,  etc.,  of  James  J.  I^ndall, 
deceased,  against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  No  opinion. 
Judgment  and  order  unanimously  affirmed;  with 
costs.  See,  also,  167  App.  Div.  186,  141  N.  Y. 
Supp.  879;  146  N.  Y.  Supp.  1116. 


TYNDALL,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  appellant  (Supreme 
Court,  Appellate  Division,  Third  Department 
March  13,  1914.)  AcUon  by  Mary  A.  Tyndall, 
as  administratrix,  etc.,  of  James  J.  TyndalL  de- 
ceased, against  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  No  opinion.  Mo- 
tion granted.    See,  also,  146  N.  Y.  Supp.  1116. 


UNIACK,  Respondent,  y.  MERCHANTS' 
UNION  ICE  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
20,  1914.)  Appeal  from  Trial  Term,  New  York 
County.  Action  by  Cornelius -Uniack  against 
the  Merchants'  Union  Ice  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Re- 
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versed  and  remanded.  See,  also,  157  App.  Div. 
010,  142  N.  Y.  Supp.  1148.  Frederick  M. 
Thompson,  of  New  York  City,  for  appellant.  L. 
K.  Fish,  of  New  York  City,  for  respondent. 

PER  CURIAM.  There  was  no  evidence  to 
support  the  finding  that  the  plaintiff  was  free 
from  contributory  negligence,  and  the  motion 
to  dismiss  the  complaint,  made  on  the  trial, 
should  have  been  granted.  The  judgment  is 
therefore  reversed,  and  a  n^w  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

INGRAHAM,  P.  J.,  and  LATJGHLIN,  J., 
dissent,  and  Tote  for  affirmance. 


TJNTON  BANK  OP  BROOKIiTN  ▼. 
SCHNEIDER  et  al.  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  27, 
1914.)  Action  bv  the  Union  Bank  of  Brook- 
lyn against  David  Schneider  and  others.  Rosie 
Feiner  and  others,  appellants.  No  opinion. 
Judgment  of  the  County  Court  of  Kings  County 
affirmed,  with  costs.  See,  also,  149  App.  Div. 
928,  133  N.  Y.  Snpp.  1148. 


UNION  TRUST  CO.  OP  NEW  JERSEY. 
Respondent,  v.  WILLIAM  R.  JENKINS  CO.. 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  February  20,  1914.) 
Action  by  the  Upion  Trust  Company  of  New 
Jersey  against  the  William  R.  Jenkins  Compa- 
ny. M.  Kirtland,  of  New  York  City,  for  ap- 
pellant. W.  M.  K.  Olcott,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  filed. 


UNITED  PRODUCE  CO.,  Respondent,  r. 
PADDLBFORD,  Appellant  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
4,  1914.)  Action  ny  the  Ignited  Produce  Com- 
pany against  Jesse  F.  Paddleford.  No  opinion. 
Order  affirmed,  with  $10  coats  and  disburse- 
ments. 


UNITED  STATES  TITLE  GUARANTY 
CO.,  Respondent,  v.  LE  CORN  BLDG.  CO.,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  February  27,  1914.)  A«5- 
tion  by  the  United  States  Title  Guaranty  Oom- 

any  against  the  Le  Corn  Building  Company. 

~o  opinion.  Judgment  and  order  of  the  County 
Court  of  Kings  County  affirmed,  with  costs. 


&! 


VAN  CLEFT,  Appellant,  v.  WILLIAMS  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  20, 1914.) 
Action  by  Joseph  Van  Cleft  against  Ella  D.  Wil- 
liams and  another,  as  trustees,  etc.  No  opin- 
ion.   Judgment  affirmed,  with  costs. 


VAN  TASSEL  et  al.,  Appellants,  v.  BROWN 
et  al..  Respondents.  (Supreme  CJonrt,  Appel- 
late Division,  Second  Department.  March  6, 
1914.)  Action  by  Ambrose  Van  Tassel  and 
another  against  Alonzo  Brown  and  others. 

l-'KK  CURIAM.  Upon  filing  proof  by  service 
of  the  affidavit  and  notice  of  motion  upon  the 
attorney  for  plaintiffs,  the  motion  will  be  grant- 


ed, and  the  order  heretofore  made  (14S  N.  T. 
Supp.  1148)  resettled,  so  as  to  permit  defend- 
ant to  interpose  an  answer  upon  the  terms  pre- 
viously stated,  setting  up  any  equitable  claim, 
if  any,  that  he  might  have  for  improvements 
made  upon  the  property  by  him,  or  by  reason 
of  any  taxes  paid  by  him  upon  said  property. 

VARNUM,  Respondent  v.  BARREJTT,  Appel- 
lant. (Supreme  Court  Appellate  Division, 
First  Department  February  27, 1914.)  Action 
by  Robert  T.  Vamum,  as  executor,  against  Wil- 
liam M.  Barrett  as  president,  etc.  B.  G.  Bene- 
dict, of  New  York  City,  for  appellant  B.  F. 
Lindsay,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.    Order  filed. 

McLaughlin  and  SCOTT,  JJ^  dissent  on 
Canfield  y.  New  York  Trans.  Co.,  128  App.  Div. 
450,  112  N.  Y.  Supp.  854. 


VENTIMIGLIA  v.  EICHNER  et  aL  (Sn- 
preme  Court,  Appellate  Division,  First  Depart- 
ment February  13,  1914.)  Action  by  Maria 
J.  Ventimiglia  against  Minna  Eichner,  as  ad- 
ministratrix, and  the  City  of  New  York.  C.  A. 
Peters,  of  New  York  City,  for  appellant  G.  A. 
Moses,  of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  Order  filed.  See,  also,  140  N. 
Y.  Supp.  395;  155  App.  Div.  236,  146  N.  Y. 
Supp.  1116. 

VENTIMIGLIA  ▼.  EICHNER.  (Supreme 
Court  Appellate  Division,  First  Department 
February  27,  1914.)  Action  by  Maria  J.  Venti- 
miglia against  Minna  Eichner.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  146  N.  Y.  Snpp.  111& 


VILLAGE  OF  FREDONIA,  Appellant  v. 
FREDONIA  NATURAL  GAS  LIGHT  CO.  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  March  4,  1914.) 
Action  by  the  Village  of  Fredonia  against  the 
Fredonia  Natural  Gas  Light  Company  and  oth- 
ers. 

PER  CURIAM.  Order  (146  N.  Y.  Supp. 
820)  reversed,  with  $1()  costs  and  disbursements, 
and  motion  to  vacate  the  injunction  denied, 
with  $10  costs,  with  leave  to  renew  at  Special 
Term  the  motion  to  vacate  the  injunction,  in 
case  plaintiff  neglects  to  proceed  with  due  dili- 
gence to  the  trial  of  the  action.  Held,  that  there 
IS  sufficient  doubt  as  to  the  law  and  facts  in- 
volved, respecting  the  right  of  the  defendant  to 
lay  its  pipes  as  proposed,  to  require  the  rein- 
statement of  the  preliminary  injunction  until 
the  bearing  and  determination  of  the  action. 
See,  also,  146  N.  Y.  Supp.  1149. 

ROBSON,  J.,  dissents,  and  votes  for  affirm- 
ance.   LAMBERT,  J.,  not  sitting. 


VIRGINIA  STATE  INS.  CX).,  Respondent, 
V.  AMERICAN  FIDELITY  CO..  Appellart! 
(Supreme  Court  Appellate  Division,  Fourth 
Department.     March  4,  1914.)     Action  by  the 


Digitized  by 


Google 


UaMORANDUM  DECISIONS 


1117 


Virginia  State  Insurance  Company  against  the 
American  Fidelity  Company.  No  opinion. 
Judgment  affirmed,  with  costs. 


VULCAN  DETINNINQ  CO.,  Respondent,  v. 
SEWARD  et  aL,  Appellants  (two  cases).  (Su- 
preme Court,  Appellate  Division,  First  Demirt- 
ment.  February  27,  1914.)  Action  by  the  Vul- 
can Detinning  Company  against  George  O.  Sew- 
ard and  another.  0.  Seasongood,  of  New  York 
City,  for  appellants.  B.  S.  Seidman,  of  New 
York  City,  tor  respondent  No  opinion.  Or- 
ders affirmed,  with  $10  costs  and  disbursements. 
Order  filed.         , 


WAOOR  et  al..  Respondents,  ▼.  ERIB  R.  CO., 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  4, 1914.)  Ac- 
tion by  Walter  M.  Wagor  and  others  against 
the  Erie  Railroad  Company.  No  opinion.  Ap- 
peal dismissed,  without  costs,  upon  stipulation 
filed. 


WALTBR  «t  aL,  Appellants,  v.  WAI/TER, 
Respondent  0  cases).  (Supreme  Court,  Ap- 
pellate Division,  First  Department  March  6, 
1914.)  Action  by  Moritz  Walter  and  others 
aeainst  Anna  K.  Walter.  D.  Leventritt,  of  New 
York  City,  for  appellants.  G.  R.  Bristor,  of 
New  York  City,  for  respondent  No  opinion. 
Orders  afflrmea,  with  $10  costs  and  disburse- 
ments.   Orders  filed. 


WASHBURN  T.  RAINIBR  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment March  20,  1914.)  Appeal  from  Spe- 
cial Term,  Nassau  County.  Action  by  Henry 
J.  Washburn  against  John  T.  Rainier  and  oth- 
ers, ^rom  a  Special  Term  order  as  resettled, 
denying  the  motion  of  defendants  John  T. 
Rainier  and  Paul  N.  Lineberger  for  a  readjust- 
ment of  costs,  they  appeal.  Reversed,  appeal 
from  taxation  of  costs  sustained,  and  motion  to 
strike  out  the  costs  as  taxed,  except  those  in 
Court  of  Appeals  before  argument,  and  dis- 
bursements for  printing  the  case  in  the  Court 
of  Appeals  and  printing  the  points,  nanted. 
See,  also,  144  N.  Y.  Supp.  1149.  T.  5.  Dur- 
kan.  Of  New  York  City,  for  appellants.  Jesse 
Fuller,  Jr.,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  When  the  provision  of 
the  original  order  of  this  court  of  March  15, 
1912,  to  the  effect  thnt  the  judfrment  appealed 
from  be  reversed,  "with  costs  of  the  action  to 
abide  tlie  event  is  read  in  connection  with 
the  order  of  this  court  of  December  12,  1913, 
resettling  the  same,  it  seems  to  us  perfectly  clear 
that  upon  such  resettlement  it  was  the  purpoge 
of  this  court  to  permit  plaintiff,  if  he  desired, 
to  retrace  the  steps  which  he  bad  taken  upon 
tlie  strength  of  the  form  of  the  order  as  origi- 
nally entered,  and  to  compensate  him  for  any 
expense  that  he  had  incurKd  by  reason  thereof. 
Bearing  this  in  mind,  it  is  equally  clear  that 
the  only  costs  and  disbursements  that  were  to 
be  paid  were  those  which  had  accrued  in  the 
interval  between  the  date  of  the  original  or- 
der of  reversal  and  the  resettlement  thereof. 
These  were  taxable  coats  in  the  Court  of  Ap- 


peals before  argument,  and  such  disbursements 
in  connection  with  such  appeal  as  would  be 
properly  taxable,  and  which  had  been  made  up 
to  that  time.  The  order  appealed  from  should 
be  reversed,  with  $10  costs  and  disbursements, 
the  appeal  from  the  taxation  of  costs  sus- 
tained, and  the  motion  granted  to  strike  out 
all  of  the  costs  as  taxed,  except  costs  in  the 
Court  of  Appeals  before  argument,  and  dis- 
bursements for  printing  the  case  in  the  Court 
of  Appeals  and  printing  the  points. 


WASSERMAN  v.  BRONX  HOME  NEWS 
PUB.  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  27,  1914.)  Ac- 
tion by  Joseph  A.  Wasserman  against  the  Bronx 
Home  News  Publishing  Company.  No  opin- 
ion. Order  modified,  by  requiring  the  bill  of 
particulars  to  be  served  20  days  after  the  com- 
pletion of  the  examination  of  the  plaintiff  before 
trial,  and,  as  so  modified,  affirmed,  without 
costs.  Settle  order  on  notice.  See,  also,  146 
N.  Y.  Supp.  U17. 


WASSERMAN.  Respondent,  ▼.  BRONX 
HOME  NEWS  PUB.  CO.  et  aL,  Appellants. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  27,  1914.)  Action  by  Jos- 
eph A.  Wasserman  against  the  Bronx  Home 
News  Publishing  Company  and  others.  E,  P. 
Seelman,  of  New  York  City,  for  appellants.  M. 
L.  Heidenbeiraer,  of  New  York  City,  for  re- 
spondent. No  opinion.  Order  reversed,  with 
$10  costs  and  disbursements,  and  motion  to 
vacate  order  for  examination  of  plaintiff  be- 
fore trial  denied.  Time  for  examination  to  be 
fixed  on  settlement  of  order.  Settle  order  on 
notice.    See,  also,  146  N.  Y.  Supp.  1117. 


WELLS,  Appellant,  v.  WELLS,  Respond- 
ent. (Supreme  Court  Appellate  Division, 
Third  Department  March  13.  1914.)  Action 
by  Samuel  Wells  against  Aaron  Wells.  No 
opinion.     Appeal  dismissed,  without  costs. 


WELLS,  Respondent,  v.  WELLS,  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. March  18.  1914.)  Action  by  Samuel 
Wells  against  Aaron  Wells.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 


WEIiNER.  Respondent,  v.  LIPSITTS  et  aL, 
Appellants.  (.Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  27,  1914.) 
Action  by  Charles  Werner  against  Louis  Lip- 
sius  and  another,  copartners,  etc.  No  opinion. 
Judgment  and  order  unanimously  afflrmea,  with 
costs. 


WESSEL,  Respondent,  v.  SCHWARZLER, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  6,  1914.)  Ac- 
tion by  Mary  Wessel  against  Albert  J.  Schwaiz- 
ler.  M.  D.  Steuer.  of  New  York  City,  for  ap- 
pellant J.  H.  CJohen,  of  New  York  City,  for 
respondent.     No  opinion.    Judgment  and  order 
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affirmed,  with  ooits.     Order  filed.     See,  also, 
144.  App.  DiT.  687,  129  N.  Y.  Snpp.  521. 


WESSEIi,  Respondent,  v.  SCHWAHZIiER, 
Appellant.  (Supreme  Court,  Appellate  Din- 
sion.  First  Department  March  6,  1914.)  Ac- 
tion br  Mar  Weasel  against  Albert  J.  Bchwan- 
ler.  M.  D.  Steuer,  of  New  York  City,  for  ap- 
pellant J.  H.  Cohen,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  and  order 
affirmed,  with  costs.  Order  filed.  See,  alao, 
144  App.  DiT.  688,  129  N.  Y.  Sapp.  622. 


WEST  ▼.  JARMULOWSKY.  (Supreme 
Court,  Appellate  Division,  First  Department 
February  13,  1914.)  Action  by  Florence  A. 
West  against  Harry  Jarmulowsky. .  No  opin- 
ion.    Application  denied,  with  SIO  costs. Or- 

"      "■        "       ' "  ■  N.  Y. 


der  signed.    See,  also,  144 


Sapp.  755. 


In  re  WBST  2S18T.  STREET.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  277  1914.)  In  the  matter  of  West  2Sl8t 
Street  No  opinion.  Motion  granted;  ques- 
tion certified ;    order  filed. 


WHISLER  et  al.,  Respondents,  ▼.  COLB, 
Appellant  (Supreme  CJourt  Appellate  Divi- 
sion, Third  Department  March  4,  1914.)  Ac- 
tion by  Benjamin  A.  Wbisler  and  another 
against  Henry  6.  Cole.  No  opinion.  Judgment 
unanimously  affirmed,  with  costs,  on  opinion  of 
Van  Kirk,  J.,  81  Misc.  Rep.  619,  14S  N.  Y. 
Supp.  478,  at  Special  Term. 


WHITOOMB,  Appellant,  t.  HILL,  Respond- 
ent, et  al.  (Supreme  Court,  Appellate  Division, 
Second  Department  March  ^,  1914.)  Action 
by  James  A.  Whitcomb  against  Walker  Hill 
and  R.  Russell  Brant.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  See, 
also,  146  N.  Y.  Supp.  1118. 


WHITCOMB,  Appellant,  v.  HILL,  Respond- 
ent, et  al.  (Supreme  Court,  Appellate  Division, 
Second  Department  March  20,  1914.)  Action 
by  James  A.  Whitcomb  against  Walker  Hill 
and  R.  Russell  Brant  No  opinion.  Motion 
denied,  without  costs.  See,  also,  146  N.  Y. 
Supp.  111& 


WHITE  V.  JACOBS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  Febru- 
ary 27,  1914.)  Action  by  Katie  White  against 
Alexander  Jacobs.  No  opinion.  Motion  grant- 
ed, with  $10  costs.    Order  filed. 


WHITE  STUDIO  v.  DREYFOOS.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment February  27,  1914.)  Action  by  the 
White  Studio  against  Alexander  W.  Dreyfoos. 
No  opinion.  Motion  granted.  Order  filed.  See, 
also,  144  N.  Y.  Supp.  1160. 


WHITING,  Respondent,  v.  WHITING,  Ap- 
pellant (Supreme  Court  Appellate  Division. 
Third  Department  March  4,  1914.)  Action 
br  Fanny  L.  Whiting  against  Gordon  Whiting. 
No  oi^nion.  Interlocutory  judgment  noani- 
monsly  affirmed,  with  costs. 


WIE8NEWSKY,  Respondent  t.  B.  E. 
SMITH  CONTBAOTING  CO.,  Appellant 
(Supreme  Court  Appellate  Division,  Second 
Department  March  20,  1914.)  Action  by  Jos- 
eph Wiesnewsky  against  the  E.  E.  Smith  Con- 
tracting Company.  No  opinion.  Order  reven- 
ed,  and  new  trial  granted,  costs  to  abide  the 
event  because  of  the  error  in  the  refusal  of 
the  learned  trial  court  to  charge  as  requested 
at  foUos  883  and  884. 

In  re  WILLBTT.  (Supreme  Court  Appellate 
Division,  Second  Department.  March  6,  1914.) 
In  the  matter  of  WUIiam  Willett  an  attorney. 
No  opinion.     Motion  granted. 


WILLIAMS  V.  CITY  OF  NEW  YORK. 
(Supreme  Court  Appellate  Division,  First  De- 
^rtment.  March  13, 1914.)  Action  by  Charle; 
Williams  against  the  City  of  New  York.  No 
opinion.  Motion  denied,  with  $10  costs.  Or- 
der filed.    See,  also,  145  N.  Y.  Supp.  1150. 


WILLIAMSON,  Respondent  v.  JEROME  «t 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  March  27,  1914.1 
Action  by  William  A.  Williamson  against  Thom- 
as J.  Jerome  and  others.  J.  C.  Coleman,  of 
New  York  City,  for  appellants.  C.  L.  Craig, 
of  New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  coats.  'K>rder 
filed. 


WILLIAMSON,  Appellant  v.  WACHOVIA 
BANK  &  TRUST  CO..  Respondent  (Supreme 
Court  Appellate  Division,  First  Department 
March  2^  1914.)  Action  by  William  A.  Wil- 
liamson against  the  Wachovia  Bank  &  Trust 
Company.  C.  L.  Craig,  of  New  York  City,  for 
appellant  J.  C.  Coleman,  of  New  York  City, 
for  respondent  No  opinion.  Judgment  affirm- 
ed, with  costs.    Order  filed. 


In  re  WILSON.  (Supreme  Court,  Appdlate 
Division,  Second  Department  April  8,  1914.) 
In  the  matter  of  Robert  H.  Wilson,  an  attor- 
ney. 

PER  CURIAM.  Ordered  that  the  charges 
annexed  to  the  moving  papers  be  filed,  and  that 
a  copy  thereof  be  personally  delivered  to  said 
Robert  H.  Wilson,  as  provided  by  Judiciary 
Law  (ConsoL  Laws,  c.  SO)  I  478,  and  tliat  be 
have  20  days  thereafter  in  which  to  file  his  an- 
swers to  the  same,  or  otherwise  to  present  his 
defense  thereto.  The  further  disposition  of  the 
motion  is  reserved  until  after  the  filing  of  snch 
answers  or  defense.  The  counsel  heretofore  des- 
ignated to  present  charges,  to  wit  WUIiam  N. 
Dykman,  Esq.,  and  Stephen  C.  Baldwin,  Esq., 
are  now  sevwally  discharged  and  relieved  from 
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further  dntiea  in  tha  matter.    See,  alao.  160  Appk 
Di7.  621,  145  N.  Y.  Snpp.  667. 

WISNIEWSKT.  Respondent,  v.  SMITH,  Aiv- 
pellant  (Supreme  Court,  Appellate  Division, 
Second  Department  March  20.  1014.)  Action 
by  Mary  Wisniew^,  as  administratrix,  etc., 
or  John  Wisniewskv,  deceased,  axainst  Edward 
0.  Smith.  No  opinion.  Order  affirmed,  without 
coats. 


WITTGRBN,  Appellant,  v.  WELLS  BROS. 
CO.  OF  NEW  YORK,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
February  27,  1914.)  Action  by  Elsa  Witteren, 
as  administratrix,  etc.,  o(  Nies  Bernhard  Witt- 
gren,  deceased,  axalnst  the  Wells  Broa.  Comoany 
of  Mew  York.  No  opinion.  Judgment  ana  or- 
der unanimously  affirmed  on  reargument  with 
costs,  on  the  authority  of  Wittgren  v.  Wells 
Bros.  Co..  141  App.  IMv.  603,  126  N.  Y.  Supp. 
896;  149  App.  Div.  961, 184  N.  Y.  Supp.  1160. 
See,  also,  144  N.  Y.  Supp.  1160,  1161;  146  N. 
Y.  Supp.  1119.         

WITTGRBN,  Appellant  v.  WELLS  BROS. 
CO.  OF  NEW  YORK,  Respondent  (Supreme 
Court  Appellate  Divinon,  Second  Department 
March  20,  1914.)  Action  by  Elsa  Wittgren,  as 
administratrix,  etc.,  of  Nies  Bernhard  Wittgren, 
deceased,  against  the  Wells  Bros.  Company  of 
Mew  York.  No  opinion.  Motion  denied,  with- 
out coats.    See,  also,  146  N.  Y.  Supp.  1119. 


WOLFE  V.  MACK.  (Supreme  Court  Appel- 
late Division,  First  Department  February  13, 
1914.)  Action  by  Moses  Wolfe  against  James 
F.  Mack.  No  opinion.  Motion  denied,  with  $10 
costs.  Order  filed.  See,  also,  146  N.  Y.  Supp. 
1150. 


WOODCOCK,  Respondent  ▼.  TAYLOR,  Ap- 
pellant et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  February  27,1914.) 
Action  by  Daniel  Woodcock  against  Arthur  J. 
Taylor,  impleaded.    J.  Y.  Judge,  of  New  York 


City,  for  appellant  H.  M.  Menken,  of  New 
York  City,  tor  respondent  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed.    See,  also,  146  N.  Y.  Supp.  1160. 

WTTLFF,  Respondent  t.  BOSBVILLB 
TRUST  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  First  Deiwrtment  March  27, 
1914.)  Action  by  Richard  J.  Wulfl  against  the 
RoseviUe  Trust  Company.  R.  0.  Durland,  of 
New  York  Ci^,  for  appeUant  G.  W.  Study, 
of  New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 


ZIGLBR.  Reapondant  t.  HOLBROOK,  CAB- 
OT ft  ROElINSOORPORATION.  Appellant 
(Supreme  Court  Appellate  Division,  First  De- 
partment February  18, 1914.)  Action  hj  Ma- 
jor Zigler  against  the  Holbrook,  Cabot 'ft  Rol- 
lins Corporation.  B.  Patterson,  of  New  York 
City,  for  appellant  H.  Gottlieb,  of  New  York 
City,  for  respondent  No  opinion.  Order  modi- 
fied, by  reducing  the  condition  upon  which  the 
defendant  was  permitted  to  amend  the  answer  to 
the  payment  of  $10  motion  costs,  and,  as  so 
modified,  affirmed,  without  costs.  Settle  order 
on  notice. 


In  re  ZIRINSKY.  (Supreme  Court  Appel- 
late Division,  Second  Department  March  27, 
1914.)  In  the  matter  of  David  Zirinaky,  an  at- 
torney. 

PER  CURIAM.  The  malpractice  in  swear- 
ing to,  and  submitting  for  taxation,  a  false  and 
excessive  bill  of  costs,  and  verifying  the  same 
by  the  affidavit  of  the  attorney,  is  a  serious  of- 
fense. Matter  of  Mashbir,  44  App.  Div.  632, 
60  N.  Y.  Snpp.  461.  In  order  that  the  ac- 
tual disbursements  incurred  may  be  properly 
shown  by  vouchers  and  other  proofs,  and  the 
matter  be  duly  subjected  to  investigation,  it  is 
ordered  that  the  charges  herein  be  referred  to 
Hon.  Josiah  T.  Marean,  official  referee,  to  take 
proof  as  to  the  proceedings  in  the  action  of 
Lipsitz  V.  Beere,  and  to  report  with  his  opin- 
ion thereon,  to  this  court. 
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ABANDONMENT. 


See  Easements,  § 
Estetea,  I  4. 


Highway*,  f  77;   Ufe 


ABATEMENT  AND  REVIVAL 

See  Divorce,  i  247;    Election  of  RemediM. 

m.  DEFECTS    AHD    OBJEOTION8    AS 
TO  PARTIES  AITS  PROCEEDINGS. 

$39  (N.T.Sup.)  The  dissolution  of  defendant 
corporation  atiates  the  action  against  it,  and  no 
proceeding  can  be  taken  in  the  action  until  it  ia 
revived.— Printograph  Sales  Co.  t.  American 
Addressing  &  Mall^  Co.,  146  K  T.  S.  812. 

ABUTTING  OWNERS. 

See  Eminent  Domain,  8|  181-163. 

ACCEPTANCE. 

See  Bills  and  Notes,  |  74 ;   Dedication,  iS  32, 88. 

ACCESSORIES. 

See  Criminal  Law,  |  69. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes. 

ACCOMPLICES. 

See  Criminal  Law.  |$  59.  607,  610,  611;   Wit- 
nesses, a  330,  836,  892. 

ACCORD  AND  SATISFACTION. 

{2  (N.T.Snp.)  The  issuance  of  sliares  of 
stock  by  a  mining  corporation,  on  condition  that 
it  be  accepted  as  a  satisfaction  of  an;  claim 
against  the  secretary,  and  their  acceptance  by 
plaintiff,  held  to  effect  an  accord  and  satisfaf- 
tion  of  bis  claims  against  the  secretary  of  the 
corporation  on  a  contract  for  the  purchase  of 
shares.— Beebe  v.  Worth,  146  N.  Y.  S.  146. 

i  3  (N.Y.Sup.)  Where  a  corporation  made  the 
satisfaction  Of  plaintiff's  claim  against  its  secre- 
tary on  account  of  an  option  for  the  purchase 
of  stock  a  condition  to  the  issuance  of  other 
stock,  the  issuance  and  acceptance  of  the  stock 
barri^   plaintiff's   rights  against    the  secretary, 


even  though  the  corporation  was  a  stranger  to 
the  transaction.— Beebe  v.  Worth,  146  N.  Y.  S. 
146. 

i  5  (N.Y.Sup.)  The  value  received  in  case  of 
an  accord  and  satisfaction  does  not  affect  its 
validity.— Beebe  v.  Worth,  146  N.  Y.  S.  146. 

§7  (N.Y.Sup.)  The  rule  that  where  a  liqui- 
dated sum  is  due  the  payment  of  part  only,  al- 
though accepted  in  satisfaction,  is  not  a  dis- 
charge of  the  entire  indebtedness  is  confined 
strictly  to  cases  falling  within  the  rule. — Bac- 
caria  v.  Landers,  146  N.  Y.  S.  158. 

{  9  (N.Y.Sup.)  Where,  a  dispute  having  aris- 
en, defendant  prepared  a  statement  of  his  ac- 
count and  forwarded  it  with  his  check,  stated  to 
be  in  settlement,  to  plaintiff,  the  conversion  into 
cadi  of  the  check,  after  defendant  again,  and  on 
plaintiff  demanding  more,  stated  it  was  sent  in 
full  settlement,  was  an  accord  and  satisfaction. 
— Bead  Printing  Co.  v.  J.  J.  Little  &  Ives  Co., 
146  N,  Y.  S.  194. 

i  1 1  (N.Y.Sup.)  Where  the  amount  due  was 
undisputed,  the  debtor  merely  asking  a  discount 
for  immediate  payment,  the  acceptance  of  a 
check  for  a  less  sum,  marked  "In  full  of  all 
demands  to  date,"  did  not  bar  recovery  for  the 
balance. — Baccaria  v.  Landers,  146  N.  Y.  S. 
158. 

I  20  (N.Y.Sup.)  Where  plaintiff,  who  had  a 
contract  with  defendant  tor  the  purchase  of 
corporate  shares,  accepted  other  shares  issued 
to  him  by  the  cori)oration  on  condition  that  he 
should  waive  his  rights  against  defendant,  and 
treated  them  as  his  own  with  knowledge  of  de- 
fendant's power  to  transfer  shares,  the  fact  that 
at  the  time  the  settlement  was  made  defendant 
misrepresented  his  power  will  not  avoid  the 
accord  and  satisfaction.— Beebe  v.  Worth.  146 
N.  Y.  S.  146. 

ACCOUNT. 

See  Account  Stated;  Appeal,  {  1178;  In- 
junction, IS  69;  Limitation  of  Actions,  f 
100;    Pledgem  |  83. 

ACCOUNT,  ACTION  ON. 

{2  (N.Y.Sup.)  Where  defendants,  country 
store  keepers,  frequently  acted  as  bankers  for 
plaintiff,  accepting  his  orders  for  cash,  no  ac- 
tion for  the  balance  due  on  mutual  accounts 
of  purchase  and  sale  between  the  parties  <'an  be 
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maintained  until  after  demand  and  refnaaL— 
Conner  t.  GlielUB,  146  N.  Y.  S.  875. 

ACCOUNT  STATED. 

{4  (N.Y.Sup.)  An  inatmment  reciting  that 
the  signer  acknowledges  himself  to  be  indebted 
to  the  person  named  therein  in  a  certain  sum, 
which  amount  the  signer  promised  to  pay  from 
the  proceeds  to  be  obtained  from  properties  in 
the  signer's  name  in  a  certain  parish,  ia  not 
enforceable  as  an  account  stated^— In  n  Nar- 
ganes,  146  N.  Y.  8.  922. 

ACTION. 

S«e  Abatement  and  RerlvaL 

I.  OKOUKSB  Airo  OONDITXOH8  FKE- 
OESEITT. 

S  6  (N.T.Snp.)  A  court  of  equity  will  not  nn- 
dertake  to  pass  on  mere^  academic  qneationa 
or  on  procMdings  not  injoriouB  to  lioganta.— 
Davis  T.  Seawaid,  140  K.  Y.  S.  981. 

rv.   OOMMENOElCENT.PBOSEOVnON, 
AMD  TEXUCINATION. 

{ 67  (N.Y.8UP.)  In  view  of  Coda  Ov.  Proc 
i  3247,  defendant  held  entitled  to  stay  an  ac- 
tion until  its  judgment  for  costs,  rendered  in  * 
former  action  upon  the  same  claim  brought  by 
the  original  plaintifl,  who  ia  now  represented 
by  its  tmatee  in  bankruptcy,  ahonld  be  paid.— 
Hoefle  T.  American  Laundry  Machinery  Mfg. 
Ca,  146  N.  Y.  S.  621. 

ACT  OF  GOD. 

See  Bailment,  |  14. 

ADJOINING  LANDOWNERS. 

See    Boundaries;     £3minent    Domain,    {    56; 
Fences. 

ADJOURNMENT. 

See  Criminal  Law,  i  649. 

ADJUDICATION. 

See  Judgment,  ||  641-717. 

ADMINISTRATION. 

See   Etxecutors  and   Adminiatratora. 

ADMISSIONS. 

See  Criminal  Law,  |  422;    Bridence,  if  216, 
264. 

ADOPTION. 

I  16  (N.Y.Sup.)  The  >arr(wate's  order  of  ab- 
rogation of  an  adoption,  if  insuflScient  under 
the  statute,  may  be  attacked  collaterally  in 
any  proceeding.— In  re  Ziegler,  146  N.  Y.  S. 
881. 

The  abrogation  of  an  adoption  by  the  sur- 
rogate can  be  revoked  only  by  a  judicial  pro- 
ceeding in  a  court  of  equity  and  not  by  a  pro- 
ceeding in  the  surrogate's  court. — Id. 


ADULTERY. 

See  Husband  and  Wife,  f i  279,  SSL 

ADVERSE  POSSESSION. 

See  Bonndariea,  |  40. 

I.  XATVBB  AMD  BEQUiaiTBa. 
(B)  A«t«al  Fsaaeaaloa. 

124  (N.Y.SnpO  The  use  of  a  beach  \eU  not 


to  have  ripened  into  adreraa  poasession.— Weeks 
V.  Dominy,  146  N.  Y.  S.  62C 

ADVERTISEMENT. 

See  Statutat,  |  217 ;   Torta,  |  8. 

AGENCY. 

See  Principal  and  Agent 

AGREED  CASE. 

Sm  Snbmiasion  of  Contnrrersy. 

AGREEMENT. 

See  Oontracta. 

ALIENATION. 

See  Peri>etuities. 

ALIENS. 

I 

IV.  HATPRATiTZATIOK. 

S  68  (N.Y.Sup.)  An  alien  who  files  a  petition    j 
for  naturalization  must  file  therewith  as  requir- 
ed by  Naturalization  Act,  a  certificate  of  liii    , 
arrival  in  the  United  States.— In  re  Kolbd.  146    ' 
N.  Y.  R  886. 

ALIMONY.  ' 

See  Divonx,  U  209-247.  I 

AMENDMENT.  | 

.11  888,  889;    Judgment,   I  907:    , 
pal  Corporations,  i  492;    Pleaoing,  f    I 


See  Aj 
Mn: 
248. 


ANIMUS  TESTANDL 

Se«  Wnia,  i  72. 

ANNULMENT. 

See  Marriage,  H  59,  60;  WUls,  U  302-434. 

APARTMENT  HOUSES. 

See  Negligence,  {  81. 

APPEAL 

See  Certiorari;  Constitutional  Law,  H  290. 
271;  Courts,  190:  Criminal  Law,  rf  1037- 
1186;  Execution,  |  418;  Insurance,  H  513. 
694 ;   Mandamus,  i  187 ;    Wills,  {  38a 

I.  NATUBE  ANS  FOBM  OF  REMEDY- 

{4  (N.Y.Sup.)  The  general  poUcy  of  the  U« 
as  expressed  in  our  statutes  is  to  make  appeal 
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the  onlymethod  of  review  whenever  it  is  appli- 
cable.—Hanbury  V.  Benedict,  146  N.  Y.  S.  44. 

ITT.  DECISIONS  BEVTGWABIJB. 
(S)   IPtnalltx  of  Determination. 

S  74  (N.T.Sup.)  A  mlintr  denyinz  defendant's 
motion  for  directioo  of  verdict  could  be  review- 
ed only  on  an  appeal  from  the  judgment,  under 
the  express  provisions  of  Code  Civ.  Proc.  |  996, 
and  not  where  there  was  no  final  judgment  be- 
cause of  disan-eement  of  the  jury. — Kingaway 
Const.  Co.  V.  Metropolitan  Life  Ins.  Co.,  146  N. 
T.  S.  883. 

(B)  Natare,  Scope,  aad  Bffect  of  DeeUlon. 

1 91  (N.T.Snp.)  An  order  granting  a  motion 
for  leave  to  intervene  as  a  defendant  will  be 
affirmed  on  appeal,  if  the  order  does  not  affect 
a  substantial  right  of  the  defendants  appealing 
therefrom. — Dorland  v.  Fidelity  Development 
Co.,  148  N.  Y.  S.  297. 

IV.  BIOHT  OF  &KVIEW. 
(A)  Penoaa  Batltleil. 

i  151  Qf.T.Sap.)  In  an  action  by  subcontrac- 
tors to  foreclose  a  mechanic's  lien,  where  the 
contractor's  assignee,  a  bank,  was  made  a  par- 
ty, and  at  the  trial  there  was  evidence  that  the 
iHink  had  assigned  a  portion  of  the  claim,  a 
judgment  that  the  city  was  to  pay  the  balance 
of  the  claim  to  the  bank  and  retain  the  amount 
assigned  by  it  until  its  assignee's  claim  was  es- 
tablished, did  not  aggrieve  other  lienholders  who 
had  been  made  defendants,  and  who  appealed,  as 
the  bank  alone  was  injured.— Coleman  &  Krause 
V.  Security  Bank  of  New  York,  146  N.  Y.  S. 
822. 

V.   PRESEKTATIOK    AIO)    BZSEBVA- 

TIOK  IK  I.OWEB  OOITBT  OF 

OBOUMDS  OF  KEVIKW. 

(B)  Oltjeetloaa  and  Motions,    aad  Rvllava 
Tbereon. 

}23l  (N.Y.Sup.)  A  general  objection  to  the 
testimony  of  a  witness  as  to  his  use  of  the  notes 
of  a  prior  survey,  which  followed  after  the  over- 
ruling of  an  objection  on  the  ground  that  the 
notes  were  a  copy,  does  not  present  for  appeal 
the  question  of  whether  the  notes  were  hearsay 
evidence.— Wightman  v.  Campbell,  146  N.  Y.  S. 
666. 

i  237  (N.Y.Sup.)  Where  an  objection  was  not 
made  until  after  the  answer  was  given,  it  is 
unavailing  where  appellant  did  not  move  to 
strike  out  the  evidence.— Wightman  v.  CampbelL 
146  N.  Y.  8.  666. 

(C)  Bxeeptloas. 

1263  (N.Y.Sup.)  Where  the  issne  of  plain- 
tiff's negligence,  in  an  action  against  a  street 
railroad  company,  depended  upon  the  charge  as 
requested,  the  absence  of  an  exception  to  its  re- 
fusal or  to  the  accompanying  charge  of  the 
court  should  be  disregarded.— WilTensky  v. 
Nassau  Electric  R.  Co.,  146  N.  Y.  S.  142. 

(D)  Motions  (or  Hew  Trial. 

{  28 1  (N.Y.Snp.)  Where  there  was  no  motion 
for  a  new  trial,  an  appeal  presents  questions  of 


law  only.— Fobs  v.  New  York  Cent  &  H.  B.  B. 
Co..  146  N.  Y.  S.  930. 

X.  BECOBD  AND  PBOOEEDINOS  NOT 
IN  BEOOBD. 

(D)   Contents,   Makinar,   and   Settlement  ot 
Case  or  Statement  of  Facta. 

J  569  (N.Y.Sup.)  Where  the  judge  who  tried 
the  case,  resigned  from  the  bench  and  accepted 
a  position  as  ambassador  to  a  foreign  country, 
there  was  a  disability  within  Code  Civ.  Proc.  § 
997,  and  the  proposed  case  for  appeal  must  be 
settled  as  the  court  may  direct ;    the   remedy 

Srovided  for  by  section  26  being  ineffectual. — 
ermyn  v.  Searing,  146  N.  Y.  S.157. 
A  motion  for  an  order  directing  the  settle- 
ment of  a  proposed  case  on  appeal  upon  the  dis- 
ability of  the  judge  who  tried  it  is  premature 
when  made  before  the  time  for  the  allowance  of 
proposed  amendments  to  the  proposed  case. — Id. 

XVI.   BEVIEW. 
(A)  Scope  aad  Bztent  la  Oeneral. 

.  $.837  (N.Y.Sup.)  In  a  suit  involving  the  right 
to.  jand,  a  conveyance  to  defendant's  ancestors, 
which  was  not  specifically  pleaded,  and  was  not 
properly  proven,  may  be  disregarded  on  appeal. 
—Weeks  ▼.  Dominy,  146  N.  Y.  S.  624. 

J  843  (N.Y.Sup.)  In  an  action  by  a  grantor 
who  reserved  all  rights  of  action  for  damages 
for  injuries  to  the  easements  of  light,  air,  and 
access  occasioned  by  the  construction  of  an 
elevated  railway,  no  question  of  whether  a  sub- 
sequent grantee  can  be  held  as  a  trustee  for 
any  amount  received  from  the  railroad  com- 
panv  is  presented  where  no  amonnt  has  been 
paid.— Druckw  y.  Manhattan  By.  Co.,  146  N. 
Y.  S.  410. 

(D)  Amendments,   Additional  Proofs,   and 
Trial  of  Canse  Anew. 

i  888  (N.Y.Snp.)  Even  If  the  AppeUate  Divi- 
sion may,  under  Code  Civ.  Proc.  g  1317,  on 
appeal,  amend  the  complaint  and  make  findings 
accordingly  on  the  evidence,  it  should  not;  the 
evidence  having  gotten  in  over  objection  of  de- 
fendant, and  he  not  being  required  to  meet  evi- 
dence not  within  the  issues.— Blydenburgh  v. 
Ely,  146  N.  Y.  S.  259. 

1889  (N.Y.Sup.)  Where  it  is  not  claimed 
that,  so  far  as  the  opening  statement  of  coansel 
in  a  prosecution  for  malicious  prosecution  was 
broader  than  the  complaint,  evidence  of  a  fact 
would  not  have  been  admissible,  the  complaint 
must  be  deemed  to  have  been  supplemented  by 
such  statement— Beit  v.  Meyer,  146  N.  Y.  S. 
76. 

(B)   Presumptions. 

I  925  (N.Y.Snp.)  On  appeal  from  a  judgment 
it  will  be  presumed  that  the  case  was  properly 
tried,  and  that  all  the  rights  of  both  parties 
have  been  disposed  of  in  harmony  with  the  rules 
of  justice.- Bothenberg  v.  Collins,  146  N.  Y.  8. 
762. 

§927  (N.Y.Sup.)  In  determining  whether  a 
complaint  should  be  dismissed  or  verdict  direct- 
ed for  the  defendant  for  lack  of  evidence,  the 
testimony  of  the  plaintiff  must  be  taken  to  be 
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true,  and  be  i«  entitled  to  the  moat  favorable 
inference  to  be  drawn  from  all  the  evidence. — 
Fobs  v.  New  York  Cent.  &  H.  R.  B.  Ca,  148 
N.  Y.  8.  930. 

(F)   Dlseretlon    of  I<ovrer  Covrt. 

{959  (N.Y.Sup.)  The  discretion  of  the  spe- 
cial term  to  amend,  in  furtherance  of  justice,  in 
matrimonial  actions,  especially  as  to  costs  for 
allowing  amendment,  will  not  ordinarily  be  re- 
viewed.—Deitch  V.  Deitch.  146  N.  Y.  S.  782. 

1977  (N.Y.Sup.)  While  the  appellate  court 
wul  be  very  slow  to  reverse  a  trial  court  in 
granting  a  new  trial,  the  rule  does  not  apply 
with  the  aame  Btrictneaa  where  there  have  been 
two  verdicts  in  favor  of  plaintiff;  defendant 
having  been  granted  one  new  trial.— Taylor  v. 
Glens  Falls  Automobile  Co.,  146  N.  Y.  S.  699. 

It  is  not  onlv  the  power  of  the  Appellate  Di- 
vision, but  it  is  its  duty,  to  review  the  discre- 
tionary act  of  the  trial  judge  in  granting  a  new 
trial.— Id. 

(O)  (ineatloaa  •!  F«et,  TerAlets,  and  Flad- 
Inva. 

{  1003  (N.Y.Sup.)  A  judgment  wiU  be  revers- 
ed, when  based  upon  a  finding  of  the  jury  which 
is  against  the  weight  of  the  evidence.— Spieler 
V.  City  of  New  Yorli,  146  N.  Y.  S.  167. 

I  1006  (N.Y.Sup.)  That  the  same  verdict  has 
been  rendered  on  two  different  trials  of  the  same 
case  will  not  preclude  reversal  of  the  judgment 
rendered  on  the  second  verdict,  where  the  record 
shows  that  a  fair  trial  was  not  had. — Rothen- 
berg  V.  Collins,  146  N.  Y.  S.  762. 

§  1008  (N.Y.Sup.)  In  an  action  for  an  injury 
caused  by  plaintiff's  motorcycle  colliding  with 
defendant's  automobile  tried  by  the  court,  the 
granting  of  a  nonsuit  was  in  effect  findings  of 
fact  as  to  negligence  and  contributory  negli- 
gence, nbicb  wiU  not  be  disturbed.— lanz  v. 
Grad,  146  N.  Y.  S.  338. 

I  1010  (N.Y.)  The  findings  of  fact  by  the  tri- 
al court  are  conclusive  upon  the  Ck>urt  of  Ap- 
peals when  there  is  some  evidence  to  support 
them.— Batchelor  v.  Hinkle,  104  N.  E.  629,  210 
N.  Y.  243. 

(B)  BamUeas  Brror. 

I  1050  (N.Y.)  In  a  personal  injury  action  by 
a  servant,  the  introduction  of  testimony  that  de- 
fendant was  protected  by  insurance  held  not 
harmless  because  defendants  had  elicited  from 
the  same  witnees  testimony  which  might  have 
been  accepted  by  the  jury  as  showing  that  de- 
fendant was  insured. — Rodzborslci  v.  American 
Sugar  Refining  Co.  of  New  Yorlc,  104  N.  E.  616, 
210  N.  Y.  262. 

f  1051  (N.Y.Sup.)  In  an  action  for  compensa- 
tion for  plaintiff's  care  of  deceased,  the  ad- 
mission of  incompetent  evidence  of  the  malting 
of  a  will  in  plaintiff's  favor  according  to  agree- 
ment held  harmless,  where  the  contract  to  pay 
was  abundantly  proven  by  other  competent  evi- 
dence.—Mead  V.  Herdman,  146  N.  Y.  S.  353. 

{  1 052  (N.Y.Sup.)  Defendant  cannot  complain 
that  the  court  improperly  allowed  a  witness  to 
testify  as  to  his  use  of  the  notes  made  by  the 
original  surveyor  of  the  land  in  dispute,  where 
on  cross-examination  the  notes  were  offered  in 
evidence  by  defendant— Wightman  v.  Camp- 
bell, 146  N.  Y.  S.  666. 


1 1058  (N.Y.Sup.)  Where,  in  an  action  I^  an 

executrix  to  recover  stock  certificates,  defend- 
ant claimed  under  a  gift  to  its  assignor  from 
testator,  error,  if  any,  in  refusing  to  permit 
the  assignor  to  testify  to  what  testator  said 
about  the  signatures  upon  the  certificates,  held 
not  prejudicial,  as  she  had  already  testified  that 
they  were  on  the  certificates  before  his  death.— 
Fuller  V.  New  York  Cent  ft  H.  B.  R.  Co.,  146 
N.  Y.  S.  845. 

{1071  (N.Y.Sup.)  Conflict  in  conclusions  of 
law  is  not  eround  for  reversal,  where  the  findinf^ 
of  fact  and  other  conclusions  of  law  support  the 
judgment— White  v.  Moore,  146  N.  Y.  S.  593. 

(J)   Deetaloaa    of   Imtermedtste    Conrta. 

I  1094  (N.Y.)  Where  there  waa  an  appeal  to 
the  Appellate  Division  from  an  order  denying 
a  new  trial,  as  well  as  from  the  judgment  for 
plaintiff,  and  its  order  reversing  the  judgment 
and  granting  a  new  trial  did  not  show  an  af- 
firmance as  to  the  facts,  the  Court  of  Appeals 
had  no  Jurisdiction  of  an  appeal  from  the  A])- 
pellate  Division.— Caldwell  v.  City  of  New  York, 
104  N.  B.  126. 

XVU.  DETEBMIKATIOH  AND  DI8PO. 

■inoir  OF  OAVSE. 

(D)  Reveraal. 

I  1 170  (N.Y.Sup.)  Technical  errors  not  .-ffect- 
ing  substantial  rights  will  be  disrenitded  on  ap- 
peal under  Code  Cr.  Proc  |  542. — People  v. 
Rubin,  146  N.  Y.  S.  882. 

{1174  (N.Y.Sup.)  In  a  personal  injury  ac- 
tion where  there  had  been  two  verdicts  for 
plaintiff,  and  defendant  was  granted  a  new 
trial  on  the  ground  of  excessiveness  of  damages, 
held,  that  the  order  would  be  reversed  if  plaintiff 
would  stipulate  to  reduce  the  verdict  to  the 
smallest  amount  found  by  either  jury. — Taylor  v. 
Glens  Falls  Automobile  Co.,  146  N.  Y.  S.  609. 

{1177  (N.Y.Sup.)  Upon  reversal  of  a  judg- 
ment of  a  city  court  m  favor  of  the  plaintiff, 
where  it  did  not  appear  that  a  case  could  be 
made  upon  a  new  trial,  a  new  trial  would  not 
be  directed. — ^Schenk  v.  International  Ry.  Co., 
146  N.  Y.  S.  365. 

{  1 177  (N.Y.Sup.)  Under  Const  art  6.  |  2, 
and  Code  Civ.  Proc.  {  1317,  as  amended  by  Laws 
1912,  c.  380,  where,  in  an  action  for  injuries, 
plaintiCTs  own  case  showed  that  she  was  negli- 
gent as  a  matter  of  law,  and  the  court  should 
have  sustained  a  motion  to  dismiss,  the  Appellate 
Division  had  jurisdiction  on  reversal  to  dis- 
miss the  complaint  without  directing  a  new 
trial. — Peterson  v.  Ocean  Electric  Ry.  Co.,  146 
N.  Y.   S.  604,  611. 

{1177  (N.Y.Sup.)  Where  there  is  no  compe- 
tent evidence  to  support  the  findings  of  negli- 
gence and  contributory  negligence,  the  case  will 
be  reversed  for  a  new  trial. — Villano  ▼.  New 
York  Times  Co.,  146  N.  Y.  S.  883. 

{1177  (N.Y.Sup.)  Where  the  record  contains 
no  comprehensible  calculation  from  which  the 
exact  error  in  the  amount  of  the  judgment  can 
be  computed,  a  new  trial  will  be  granted. — 
Kuhmarker  Mfg.  Co.  v.  HilU,  146  N.  Y.  S. 
1013. 

{  1 178  (N.Y.Sup.)  Where,  in  a  proceeding  for 
I  the  settlement  of  the  accounts  of  an  executrix. 


Digitized  by 


Google 


1126 


INDEX-DIQBST 


AtUstle  Oouunissloa 


several  of  tbe  dndinxs  of  the  referee  were  not 
sustained  b;  the  evidence,  and  incompetent  evi- 
dence was  admitted,  tlie  decree  will  be  reversed, 
with  orders  to  vacate  the  order  of  reference  and 
order  a  bew  reference,  so  as  to  bring  out  tbe 
facts  more  clearly. — In  re  Penndorf,  146  N.  Y. 
S.  824. 

(F)  Mandmte    and    Proceedtnv*    to    Lo-vrer 
Court. 

I  1195  (N.T.Snr.)  A  decree  of. the  Appellate 
Division,  on  appeal  from  the  decree  of  the  sur- 
rogate, that  tne  life  tenant  by  signing  certain 
vouchers  was  not  estopped  from  claiming  an 
extraordinarv  stock  dividend  was  conclusive  in 
a  retrial  in  proceedings  on  the  judicial  settle- 
ment of  the  accounts  of  the  trustees,  where 
there  were  no  further  facts'  shown.— In  re  Af- 
flack,  146  N.  Y.  S.  836. 

XVIII.   UABII.ITIES   ON   BONDS   AND 
UNDERTAKINGS. 

S  1227  (N.T.Snp.)  Sureties  on  an  appeal  bond 
conditioned  to  pay  whatever  judgment  should  be 
entered  against  their  principal  are  not  discharg- 
ed by  a  stipulation  between  the  parties  that 
judgment  should  not  be  entered  until  a  time  in 
the  future.— Montrose  v.  Baggott,  146  N.  Y.  S. 
649. 

APPEARANCE. 

See  Courts,  I  189. 

$  2  (N.Y.Sap.)  A  person  named  as  a  party 
defendant,  in  an  action  and  against  whom  a 
personal  judgment  ia  demanded,  has  a  right  to 
voluntarily  appear,  though  not  served  with  prp- 
cess.— White  v.  White,  146  N.  Y.  S.  368. 

APPOINTMENT. 

See  Executors  and  Administrators,  H  17,  86; 
Judges,  I  11. 

ARGUMENT  OF  COUNSEL. 

See  Criminal  Law,  §S  707-780;  Trial,  |S  108%, 
127. 

ARMY  AND  NAVY. 

ISO  (N.Y.Sup.)  Under  Poor  Law,  $§  2,  80. 
comptroller  of  city  held  to  have  properly  refused 
to  draw  warrant  on  fund  provided  for  relief  of 
poor  soldiers  and  sailors,  though  recommended 
by  the  relief  committee  of  the  Grand  Army  post, 
where  the  person  seeking  the  relief  was  in  fact 
maintaining  herself,  and  was  not  unable  to  do 
Bo,  espedaUy  in  view  of  Const,  art.  10,  J  2.— 
Pe<jple  ex  rel.  Conde  v.  Meyers,  140  N.  x.  S. 
643. 

ASSESSMENT. 

See  Eminent  Domain,  f|  206-243;  Municipal 
Corporations,  ||  407-492,  971-080;  Taxation, 
f§  376-^96. 

ASSETS. 

See   Executors  and  Administrators,   |{  39,  4S. 


ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors ;  Con- 
tracts, i  186 ;  Fraudulent  Conveyances ; 
Joint  Adventures,  i  4:  Mechanics'  Liens,  { 
202 ;    Mortgages,  §§  260-270 ;    Wills,  {  634. 

I.  REQUISITES  AND  VAI.IDITT. 
(B)   Mode   and    SafflclencT    of  Aaslsmment. 

§49  (N.Y.Sup.)  Under  Negotiable  Instru- 
ments Law,  g  32.5,  a  check  does  not  operate  as 
an  equitable  asaignment  of  any  part  of  a  de- 
posit, and  the  bank  is  not  liable  to  the  holder 
until  it  accepts  or  certifies  the  check. — Anglo- 
South  American  Bank  v.  National  City  Bank 
of  New  York,  148  N.  Y.  S.  457. 

IV.  ACTIONS. 

§  126  (N.Y.Sup.)  Where  defendants  contract- 
ed to  produce  a  play  and  share  the  profits  and 
losses  in  certain  proportions,  subpect  to  royal- 
ties, it  was  no  defense  to  the  liability  of  one  of 
such  joint  adventurers  to  an  assignee  of  a  por- 
tion of  the  profits  by  the  other  that  the  latter 
had  secretly  acquired  an  interest  in  the  authors' 
royalties.— Selwyn  &  Co.  v.  Waller,  146  N.  Y. 
S.  7. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See   Bankruptcy ;    Insolvency. 

I.  REQUISITES  AND  VAIJDITT. 

(A)  Nature   and   BsMentlala   of   Trusts  for 
Creditors. 

1 3  (N.Y.Sup.)  A  giving  of  property  in  trust 
for  the  payment  of  funeral  expenses  and  debts 
due  at  the  death  of  the  assignor  is  not  an  as- 
signment for  the  benefit  of  creditors,  but  is  a 
valid  trust— Casey  v.  Casey,  146  N.  Y.  S.  348. 

ASSOCIATIONS. 

See  Beneficial  Associations;  Charities,  H  2, 
50 ;   Taxation,  §{  80,  242. 

§  2  (N.Y.Sup.)  Penal  Law,  {  036a,  punishing 
any  person  who,  acting  as  an  officer  of  any  se- 
cret fraternal  order  maintaining  lodges,  solicits 
or  initiates  persons  to  membership  in  a  lodge,  on 
condition  of  payment  of  dues,  assessments,  etc., 
to  any  grand  officer  unless  "elected  by  dele- 
gates chosen  by  members  of  the  local  lodges," 
IS  invalid.- People  ex  rel.  Niger  v.  Van  Dell, 
146  N.  Y.  S.  afe. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION. 

Of  risk,  see  Master  and  Servant,  H  209,  29B. 

ATHLETIC  COMMISSION. 

See  Theaters  and  Shows,  g  1. 
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ATTORNEY  AND  CLIENT. 

See  Cbamperty  and  Maintenance,  {  5 :  Gom- 
promiae  and  Settlement,  |  2;  Oonstitntional 
Lew,  J  276;  Criminal  law,  ||  707-730;  In- 
sane Persons,  |  64 ;  Jndges,  |  47 ;  Judgment, 
I  707;  limitation  of  Actions,  |  46;  Trial, 
if  108^,  127 ;   Witneaaes,  i  202. 

I.  THE  OFFICE   OF  ATTOBITET. 
(C)   Bvapenalon  sad  DUbarment. 

138  (N.T.Snp.)  An  attorney  who  verified  a 
false  answer  m  a  suit  against  him,  for  the 
purpose  of  avoiding  or  postponing  payment  of 
an  admitted  debt,  should  be  disbarred.— In  re 
Oreenbaum,  146  N.  X.  S.  969. 

{42  (N.X.Sup.)  An  attorney  presenting  affi- 
davits of  his  dient  in  an  alimony  proceeding, 
falsely  stating  that  she  had  no  funds  to  pay 
him,  when  he  Knew  she  had  a  savings  bank  ac- 
count deposit  of  $2,400,  and  either  she  or  some 
one  for  her  had  paid  counsel  $300,  the  attor- 
ney was  guilty  m  misconduct  warranting  sus- 
pension for  thr«e  months.— In  re  Wagener,  146 
N.  T.  8.  689. 

{44  (N.T.Sup.)  Where  an  attorney,  engaged 
to  collect  part  of  the  proceeds  of  an  estate  he- 
longing  to  nonresident  infants,  misappropriated 
the  funds  and  tried  to  conceal  his  misappropria- 
tion by  false  testimony,  he  should  be  disbarred. 
—In  re  Feinblatt,  146  N.  Y.  S.  304. 

{  44  (N.Y.Snp.)  Where  an  attorney  in  a  crim- 
inal case  was  paid  money  to  use  for  defendant, 
and  without  authority  used  it  to  suppress  tes- 
timony in  violation  of  Pen.  Law,  {{  379,  570, 
and  in  gambling  and  appropriated  it  to  his  own 
use,  and  thereafter  presented  a  false  claim  for 
expenditures  never  made,  he  is  guilty  of  con- 
duct calling  for  disbarment.— In  re  Hartridge, 
146  N.  Y.  S.  421. 

{44  (N.Y.Sap.)  Where  an  attorney  obtained 
money  from  his  client  to  loan  on  real  estate  se- 
cnrity  so  as  to  pay  her  $160  a  month,  but  ap- 
propriated it  to  his  own  use  and  lost  it,  he  was 
guilty  of  professional  misconduct,  justifying  dis- 
barment, though  he  repaid  some  of  the  money. — 
In  re  Avrutis,  148  N.  Y.  S.  741. 

{  44  (N.Y.Sup.)  An  attorney  who,  after  agree- 
ing to  accept  as  his  fee  30  per  cent,  of  the 
judgment  and  all  costs,  tendered  to  his  client 
an  amount  less  than  one-half  the  judgment  as 
full  satisfaction,  and  falsely  testified  to  an  inter- 
view with  tiie  client  authorizing  the  retention 
of  certain  sums  by  him,  held  guilty  of  profes- 
sional misconduct.— In  re  Smith,  146  N.  Y.  S. 
906. 

An  attorney,  guilty  of  professional  misconduct 
in  withholding  from  a  judgment  more  than  the 
amount  to  which  he  was  entitled  by  contract 
and  falsely  testifying  to  authority  for  the  reten- 
tion of  part  of  such  amount,  will  be  suspend- 
ed for  two  years  with  leave  to  apply  for  rein- 
statement at  the  end  of  that  term  on  conditions. 
—Id. 

{  44  (N.Y.Sup.)  Junior  partners  of  a  firm  of 
attorneys,  who  received  moneys  drawn  from  the 
personal  account  of  the  senior  partner,  into 
which  were  put  the  firm  fees,  and  out  of  which 
were  paid  the  firm  expenses,  are  not  guilty  of 
misconduct,  under  Judiciary  Law,  {  88,  because 
they  did  not  ascertain  that  taldng  money  from 


that  account  would  deprive  a  client  of  the  senior 
partner  of  money  which  he  had  deposited  there- 
in.—In  re  CUrke,  146  N.  Y.  S.  1030. 

S  46  (N.Y.Snp.)  Court  held  to  have  the  duty 
of  protecting  attorneys  against  nnjostifiable  and 
malicious  attacks  upon  Uielr  int^rity,  and  not 
to  allow  charges  of  professional  misconduct  to 
be  used  to  enforce  claims  against  them,  so 
that  one  having  any  grievance  not  enforceable 
by  civil  action  was  bound  to  present  the  facts 
within  a  reasonable  time  after  the  allezrd 
wrongful  act  was  committed. — In  re  Whitridge. 
146  N.  Y.  S.  336. 

{53  (N.Y.Sup.)  Evidence  fteU  to  show  that 
respondent  committed  perjury  in  veri^ng  an 
answer  in  a  suit  against  him  for  an  admitted 
debt,  and  also  in  testifying  before  the  referee 
on  the  bearing  of  charges  based  thereon. — In 
re  Greenbaum.  146  N.  Y.  8.  969. 


ney  guilty  of  crime,  is  not  dependent  on  his 
conviction,  as  It  is  under  subdivision  3 ;  so  that, 
the  bar  association  having  preferred  a  charge 
against  an  attorney  not  indicted,  the  referee 
should  take  and  report  all  the  testimony  for 
both  sides.— In  re  Stanton,  146  N.  Y.  S.  880. 

n.  KBTAINEB  AND  AtfTHORZTT. 

{63  (N.Y.Sup.)  A  contract  for  the  employ- 
ment of  attorney  for  a  contingent  fee  hdd  to 
create  the  same  relation  that  arises  from  a 
general  retainer. — Martin  v.  Camp,  146  N.  Y. 
8.  1041. 

S  76  (N.Y.Sup.)  The  relation  of  attorney  and 
client  may  be  dissolved  by  either  par^  for 
cause,  and  the  client  may  dissolve  it  without 
cause.— Martin  v.  CJamp,  146  N.  Y.  S.  1041. 

{ 77  (N.Y.Sup.)  Counsel  in  charge  of  a  pro- 
ceeding In  an  action  has  authority  of  the  attor- 
ney appearing  for  the  same  party  to  make  any 
stipulation  or  do  any  other  act  in  relation  to  the 
procedure  which,  in  i^  judgment,  would  benefit 
the  cause  of  his  client.- Montrose  v.  Baggott. 
146  N.  Y.  S.  649. 

m.    DUTIES  &ND  I.IABII<rTZES  OF  AT- 
TOKNEY  TO   OI^XEHT. 

i  106  (N.Y.Snp.}  Where  attorneys  are  sued 
for  negligence  in  that  they  permitted  suretips  on 
an  appeal  bond  to  liecome  discharged  by  failure 
to  justify,  after  taking  exceptions  to  them,  their 
liability  is  to  be  determined  by  the  settled  law  at 
the  time  of  the  acts  which  are  asserted  to  be 
negligent— Montrose  v.  Baggott,  146  N.  Y.  S. 
649. 

{112  (N.Y.Sup.)  Since  a  stipulation  by  coun- 
sel for  a  defendant  to  withdraw  exceptions  to 
sureties  on  an  appeal  bond  is  sufficient  to  hold 
the  sureties  thouf^h  the  sureties  do  not  justify, 
attorneys  for  plaintiff  are  not  liable  for  negU- 

gence  for  the  reason  that,  in  an  action  on  the 
onds,  the  court  held  the  sureties  discharged  be- 
cause of  their  failure  to  justify.— Montrose  t. 
Baggott,  146  N.  Y.  S.  649. 

Attorneys  for  plaintiff  are  not  liable  to  him 
because  in  an  action  on  an  appeal  bond  the  court 
incorrectly  determined  that  the  sureties  were 
discharged  by  a  stipulation  between  the  par- 
tie8.-Id. 
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§  129  (N.T.Bnp.)  In  an  action  against  attoir^ 
neya  for  negligence  in  permitting  sureties  on  ap- 
peal bonds  to  be  discharged  by  failnre  to  jjns- 
ti^,  evidence  held  sufficient  to  take  to  the  jury 
the  question  of  the  making  of  an  oral  stipula- 
tion between  the  parties  to  the  suit  withdrawing 
the  exceptions  to -the  suredea.— Montrose  v.  Bag- 
gott,  146  N.  T.  S.  649. 

XV.   OOMPENSATIOir  AlTD  IJEN  OV 

ATTOKMBT. 

(A)  Feea  and  Other  Reiaiinerstloa. 

i  130  (N.Y.Sap.)  An  attorney  cannot  recover 
coinpenBation  for  services  rendered  a  member 
of  a  firm  whicb  was  in  financial  difficulties, 
wtiere  be  not  only  represented  Uie  firm,  but  cr^* 
iters  of  the  firm.— Blsemann  v.  Hazard,  140  N. 
Y.    S.  685. 

T%at  an  attorney,  who  represented  a  member 
of  a  bankrupt  firm,  disclosed  to  the  committee  of 
creditors  of  which  he  was  a  member  owing  to 
his  representation  of  firm  creditors  that  he  was 
the  attorney  for  the  firm,  will  not  entitle  him 
to  compensation. — Id. 

fi  134  (N.Y.Snp.)  Where  an  attorney,  having 
contracted  to  render  services  for  contingent  fee, 
was  displaced  after  a  portion  of  the  service 
had  been  rendered,  his  cause  of  action  was  on 
the  contract  and  not  on  a  quantum  meruit. — 
Martin  r.  Camp,  146  N.  Y.  8.  1041. 

Where  an  attorney  was  employed  to  obtain 
certain  awards  and  reduced  assessments  for  a 
percentage  of  the  award  and  a  portion  of  the 
reduction  of  assessments,  and  before  his  work 
was  completed  he  was  displaced  by  his  client, 
he  was  entitled  to  wait  until  the  awards  were 
made  and  the  assessments  reduced  by  his  suc- 
cessor and  then  recover  contract  compensation. 
—Id. 

S  165  (N.Y.Snp.)  It  is  unnecessary  for  one 
sued  for  an  attorney's  fee  to  set  up  the  illegal- 
ity of  the  attorney's  action  in  representing  con- 
flicting interests,  where  the  facts  appear  from 
the  testimony  given  in  support  of  the  attorney's 
case.— Blsemann  v.  Basard,  146  N.  Y.  S.  686. 

ATTORNEY  GENERAL 

See  Bailroads,  i  79. 

AUTHORITY. 

See  Attorney  and  Client,  f{  63-77. 

AUTOMOBILES. 

See  Highways,  1 184 ;  Railroads,  |  860. 

BAILMENT. 

See  Carriers,  |  181 V^ ;   Depositaries;    Pledges. 

1 14  (N.Y.Sup.)  Where  empty  carboys,  to  con- 
tain acid  sold,  were  delivered  to  defendant  un- 
der the  agreement  that  those  not  returned  should 
be  paid  for  at  a  fixed  price,  defendant  was  only 
a  bailee  of  the  carboys,  and  not  liable  for  their 
loss  owing  to  an  act  of  God.— Niagara  Alkali 
Co.  v.  Champion  Coated  Paper  Co.,  146  N.  Y. 
8.  284. 


BANKRUPTCY. 

See  Assignments  for  Benefit  of  Cieditora;    In- 
solvency;   Set-Oif  and  CoontercUlm,  I  31. 

HI.  ASMQlfMEHT,  APMiyiBTRATIOlf , 

AUD  DISTRIBirriOir  OF  BAMK- 

BUPT'S  ESTATB. 

(O)  Preteremees  and  TranBferB  hr  Bank- 
rapt,   and  Attaehntenta  and 
Otker  Iilens. 

1 192  (N.Y.Sup.)  Bankr.  Law,  {  47a,  as 
amended  in  1910,  would  not  render  ineffectual 
a  materialman's  lien  on  money  dne  on  a  con- 
tract for  a  street  improvement  because  the  con- 
tractor was  adjudicated  a  bankrupt  before  the 
filing  of  the  lien.— Hildreth  Granite  Co.  v.  City 
of  Watervllet,  146  N.  Y.  8.  449. 

V.   BIGHTS,  BEICBDIEB,  AHD  DI>. 
OHABOE  OF  BAHKBUPT. 

1 424  (N.Y.)  An  intentional  sale  by  a  broker- 
age firm  of  stock  held  by  it  upon  an  account 
and  depositing  the  proceeds  in  bank  in  the  firm 
name  held  to  create  a  liability  for  wilUnl  and 
malicious  "injury  to  the  property  of  another," 
with  Bankruptcy  Act,  |  17,  as  amended  by  Act 
t'eb.  6,  1903,  §  17,  exempting  such  debts  from 
discharge.— Kavanaugh  v.  Mclntyre,  104  N.  B. 
135,  210  N.  Y.  175. 

1 429  (N.Y.)  If  some  of  the  members  of  a 
bankrupt  firm  wrongfully  converted  corporate 
stock  so  as  to  create  a  liability  for  "willful  and 
malicious  injury  to  the  property  of  another" 
within  Bankruptcy  Act,  f  17,  as  amended  by 
Act  Feb.  5,  1903,  exempting  such  debts  from 
discharge,  the  members  of  the  bankrupt  firm 
who  did  not  participate  in  such  wiongtul  acts 
are  not  released  from  liability  for  such  debts 
by  the  discharge  in  bankruptcy. — Kavanaugh  v. 
Mclntyre,  104  N,  B.  188,  210  N.  Y,  176. 

BANKS  AND  BANKING. 

See  Assignments,  §  49 ;   Bills  and  Notes,  |  840. 

ZZ.  BABXIITG  OOBFOBATIONB  AHB 

ASSOOIAITOHS. 

(B)  InsoIvenCT   and  Dlssolntlon. 

S80  (N.Y.Sap.)  An  allegation  of  a  claim 
against  an  insolvent  bank  that  the  claimant  has 
by  virtue  of  a  demand  become  entitled  to  all 
the  "right,  title  and  interest"  of  the  people  of 
the  state  to  the  money  deposited  therein,  rep- 
resenting the  canal  funds  of  the  state,  indicat- 
ed that  it  stood  in  the  ^oes  of  the  state.— 
United  States  IHdelity  &  Guaranty  Co.  v.  Bor- 
ough Bank  of  Brooklyn,  146  N.  Y.  8.  870. 

in.   FDBOTIOirs   AND   DEAXINGS. 
<0)  Deposits. 

S  119  (N.Y.Snp.)  The  relation  between  a  de- 
positor and  a  bank  is  that  of  debtor  and  cred- 
itor.—North  British  &  Mercantile  Ins.  Co.  v. 
Merchants'  Nat.  Bank,  146  N.  Y.  8.  720. 

i  145  (N.Y.Sup.)  Where  a  check  was  obtained 
from  the  drawer  by  certain  conspirators,  who 
had  no  authority  to  receive  it  for  the  payee, 
and,    after   the   conspirators  had   procured   its 
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certification,  they  alio  procnred  a  forged  in- 
dorsement of  the  name  of  the  payee  and  ob- 
tained payment  from  defendant,  the  check  was 
never  lawfully  delivered,  and  plaintiff,  notwith- 
Btandine  the  certification,  waa  entitled  to  re- 
cover the  amount  from  the  drawee  bank. — An- 
glo-South American  Bank  y.  National  City 
Bank  of  New  York,  146  N.  T.  S.  457. 

§  148  (N.y.Sup.)  A  bank  most  know  the  sig- 
natures of  its  depositors  and  is  primarily  liable 
if  it  pays  out  mone^  on  forged  checks,  unless 
the  depositor's  negligence  contributed  to  the 
payment  without  any  negligence  upon  the  part 
of  the  bank.— North  British  &  Mercantile  Ins. 
Co.  V.  Merchants'  Nat.  Bank,  146  N.  Y.  S.  720. 

A  bank  depositor  held  not  entitled  to  com- 
plain that  its  cashier  did  not  have  authority  to 
sign  an  instrument  by  which  the  bank  was  au- 
thorized to  deliver  to  the  penon  named  the  de- 
positor's passbook  and  take  his  receipt  in  print- 
ed form  on  the  reverse  side. — Id. 

The  fact  that  a  bank  which  paid  checks  fraud- 
nlently  drawn  on  a  depositor's  account  by  the 
depositor's  employes  received  the  checks  for 
payment  from  other  solvent  banks,  so  that  if 
required^  to  again  pay  their  amount  to  the  de- 
positor it  could  seek  reimbursement  from  the 
other  banks,  would  not  be  ground  for  requiring 
it  to  again  pay  checks. — Id. 

i  154  (N.Y.Sup.)  In  an  action  by  a  bank  de- 
positor to  recover  the  proceeds  of  checks  fraad- 
ulently  drawn  by  plaintiff's  employes  against 

JilaintifTs  acconnt,  evidence  held  to  make  it  a 
ury  question  whether  plaintiff  by  reason  of 
ts  negligence  in  not  examining  its  books  should 
recover. — North  British  &  Mercantile  Ins.  CJa 
V.  Merchants'  Nat.  Bank,  146  N.  T.  S.  720. 

(D)  Collections. 

t  174  (N.Y.Sup.)  Tinder  Negotiable  Instru- 
ments Law,  {  42,  bank  which  collected  checks 
upon  which  payee's  Indorsement  was  forged  held 
liable  to  make  good  the  amount  it  bad  received. 
—Standard  Steam  Specialty  Co.  v.  Corn  Ex- 
change Bank,  146  N.  Y.  S.  181. 

Where  an  employ^  of  a  corporation,  author- 
ized only  to  indorse  checks  to  the  order  of  the 
bank  in  which  they  were  customarily  deposited, 
indorsed  them  in  blank,  held,  that  the  indorse- 
ment was  a  forgery,  and  the  bank  which  col- 
lected them  for  transferees  was  liable  for  the 
amount  collected. — Id. 

(F)  BzoliaBve,  Money,  Seonrttles,  nnd  In- 
▼eatmenta. 

i  190  (N.Y.Sup.)  Where  bankers  issued  trav- 
eler's checks,  payable  through  correspondents 
on  the  holder's  countersignature,  the  bankers, 
having  paid  lost  or  stolen  checks  on  a  counter- 
signature that  was  forged,  were  liable  to  the 
owner,  and  were  entitled  to  recover  reimburse- 
ment against  their  immediate  indorser,  each  in- 
dorser   being   entitled    to   recover   against    his 

Srior  indorser  in  turn. — Sullivan  v.  Knauth,  146 
f.  Y.  S.  583. 

Traveler's  checks,  lost  or  stolen  and  paid  by 
the  drawee  under  a  forged  countersignature  of 
the  owner,  held  not  lost  within  a  provision  of 
the  agreement  that  the  bankers  would  refund 
the  amount  of  lost  chteks  on  a  suitable  bond  of 
indemnity. — Id. 


VX.  LOAH,  TB1TST,  AKD  XmnSSTMEXT 
OOa^AHXEaL 

1317  (N.Y.Sup.)  The  Sute  Superintendent  of 
Banks  taking  possession  of  the  assets  and  prop-' 
erty  of  a  trust  company  pursuant  to  Banking 
Law,  I  10,  for  purposes  of  liquidation,  may  sue 
and  be  sued  in  effect  as  a  receiver. — In  re  Cai^ 
negie  Trust  Co.,  146  N.  Y.  S.  809. 

Under  Code  Civ.  Proc.  (  3246,  allowibg  re- 
covery of  costs  against  a  person  sued  as  trustee 
or  under  authority  of  statute,  held,  that  a  cUim- 
ant  against  a  trust  company  in  liquidation  by 
the  State  Superintendent  of  Banks  was  entitled 
to  interest  on  costs  from  the  date  when  the 
court  directed  the  payment  of  a'  dividend  on  his 
judzments. — Id. 

A  creditor  of  a  trust  company  in  liquidation 
whose  dividend  was  deferred  by  reason  of  an 
unsuccessful  contest  of  his  claim  held  entitled 
to  interest  on  the  dividend  founded  upon  his 
judgments  notwithstanding  he  had  been  allowed 
interest  in  the  computation  of  the  amount  of 
such  judgments. — ^Id. 

BENEFICIAL  ASSOCIATIONS. 

See  Associations :  Insurance,  {f  694-826 ;  Judg- 
ment, f  585 ;    Mandamus,  |  160. 

I  12  (N.Y.Sup.)  A  by-law  giving  a  memt>er  of 
a  benefit  society  the  right  to  appeal  to  a  meet- 
ing thereof  from  any  decision  of  the  society  does 
not  apply  to  an  expulsion  for  nonpayment  of 
dues,  and  the  pursuit  of  such  remedy  is  not  a 
condition  precedent  to  mandamus  to  review  the 
expulsion. — People  ex  rel.  Weiss  v.  Philip  Bern- 
stein Sick  &  Benefit  Society,  146  N.  Y.  S.  886. 


See  Wills. 


See  Gaming. 


BEQUESTS. 


BETTING. 


•    BIDS. 

See  Taxation,  |  685. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  PARTICULARS. 

See  Pleading,  {|  818,  823. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction,  IJ  9,  11 ;  Aesign- 
ments,  §  40;  Banks  and  Banking,  g{  l'4.'. 
190:  Contracts,  I  ISO;  Contribution,  K  4. 
9 ;  Corporations,  |  425 ;  Prindpal  and  Agent. 
I  136 ;   Principal  and  Surety,  f  112. 

I.  BEQinaiTEB  AND  VAUDXTT. 

(B)  Form  nnd  Contonts  of  PromlBBorr 
Notes  and  DtieblUa. 

{46  (N.Y.Sup.)  That  a  writing,  promising  to 
pay  a  certain  sum  on  a  certain  date  with  in- 
terest, also  contained  a  receipt  for  the  money 
loaned  did  not  affect  its  legal  character  as  a 
note.— Scantlehury  v.  Tallcott,  146  N.  Y.  S.  l&L 
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(D)  Aeeeptaaee. 

1 74  (N.T.Sup.)  Under  the  express  proviaioiu 
of  Negotiable  Instruments  Law,  |  112,  the  ac- 
ceptor o{  a  bill  engages  that  he  will  pay  It 
according  to  the  tenor  of  his  acceptance. — ^Anglo- 
South  American  Bank  v.  National  City  Bank  of 
New  York,  146  N.  Y.  S.  457. 

(B)  Consideration. 

i  92  (N.T.Sup.)  The  advance  by  the  payee  of 
a  note  to  the  party  signing  it  of  the  amount 
thereof,  for  the  benefit  of  a  company  of  which 
the  party  signing  was  treasurer,  was  a  suffi- 
cient consideration  to  support  the  obligation  of 
such  party,  whether  he  retained  the  money  per- 
sonally or  delivered  it  to  the  company. — Scantls- 
bury  V.  Tallcott,  146  N.  Y.  S.  184. 

{  98  (N.Y.Sup.)  A  recital,  in  a  nonnegotiable 
note,  "value  received"  is  an  admission  that  the 
instrument  was  issued  for  a  sufficient  considera- 
tion, binding,  as  such,  upon  each  of  the  makers; 
the  promise  being  joint  and  several. — Owens  v. 
Blackburn,  146  N.  T.  S.  966,  969. 

V.  BIGHTS  AND  UABUJTIIiB  ON  IN- 
DORSEMENT OB  TBANSFEB. 

(D)  Bona  Fide  Pnrohaaera. 

{335  (N.Y.Sup.)  The  holder  of  a  note,  who 
accepted  it  with  knowledge  that  if  defendant 
should  be  indebted  to  the  payee  in  a  less  amount 
than  that  named  in  the  note,  he  was  to  be  li- 
able only  for  the  reduced  amount,  could  recover 
only  the  actual  debt — Sellitto  v.  Lamberti 
Const  Co.,  146  N.  Y.  8.  178. 

i  340  (N.Y.Sup.)  The  bank  receiving  a  check 
of  a  corporation  indorsed  by  an  officer  or  agent 
thereof  in  blank  or  to  his  own  order  is  there- 
by put  upon  inquiry.— Standard  Steam  Special- 
ty Go.  T.  Com  Exchange  Bank,  146  N.  Y.  S. 
181. 

1 362  (N.Y.Sup.)  A  bona  fide  purchaser  of  an 
accommodation  note  can,  even  after  maturity, 
transfer  good  title  to  another  person,  though 
the  assignee  has  notice  of  defenses.— Cleary  v. 
Dykeman,  146  N.  Y.  8.  611. 

Vn.  PAYMENT    AND    DISCHABOE. 

{430  (N.Y.Sup.)  The  substitution  of  a  note 
signed  by  a  third  person  in  place  of  a  prior 
note  constitutes  a  payment  of  the  prior  note, 
if  that  was  the  intention  of  the  parties. — Ortb 
▼.  Anderson,  146  N.  Y.  8.  689. 

-     Vm.  ACTIONS. 

§493  (N.Y.Sup.)  Under  Negotiable  Instru- 
ments  Law,  {  20,  a  note  not  payable  to  bearer 
or  order  is  not  presumed  to  be  supported  by  a 
oonsiderstion. — Owens  v.  Blackburn,  146  N.  Y. 
S.  966,  969. 

{496  (N.Y.Sup.)  In  an  action  on  a  note, 
where  defendant  claimed  that  plaintiff  was  not 
the  real  party  in  interest,  but  was  acting  for 
the  accommodation  payee,  he  has  the  burden  of 
establishing  that  fact— Cleary  v.  Dykeman,  146 
N.  Y.  8.  611. 

{  523  (N.Y.Snp.)  Proof  that  a  party  fomisbed 
the  money  for  the  purchase  of  a  note  prima  facie 


shows  him   to  be  the   real  owner.— Cleary   v. 
Dykeman,  146  N.  Y.  S.  611. 

Where  defendant  claimed  that  plaintiff  was 
not  entitled  to  recover  as  he  was  acting  for 
the  accommodation  payee,  evidence  held  insuffi- 
cient to  establish  that  fact— Id. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  |{  335-^62 ;  Eminent  Do- 
main, {  163 ;   Vendor  and  Purchaser,  {  228. 

BONDS. 

See  Appeal,  {  1227 ;  Attorney  and  Client,  {! 
106-129;  Executors  and  Administrators,  [ 
318 ;  Insurance,  {  508^^  ;  Master  and  Serv' 
ant  {{  30,  40;    Principal  and  Surety. 

BOUNDARIES. 

See  Fences;   Trial,  {  lOS. 

I.  DESCBIPTION. 

{  14  (N.Y.Sup.^  Where  a  division  line  was 
described  as  beginning  at  a  comer  on  the  west 
side  of  a  millpond  and  thence  up  the  said  pond 
43^  degrees  east  etc.,  which  line  ran  along 
the  westerly  bank  of  the  pond,  sometimes  30 
feet  from  the  water  and  sometimes  nearer, 
plaintiff's  record  title  did  not  extend  to  the 
thread  of  the  pond. — Sherman  v.  Brown,  146  N. 
Y.  S.  867. 

n.  EVIDENOE,  ASOEBTAINMENT,  AND 
ESTABLISHMENT. 

{36  (N.Y.Sup.)  In  a  suit  involving  a  dis- 
puted lioundary,  notes  of  a  survey  of  the  land 
made  when  it  was  owned  by  the  parties'  com- 
mon grantor  held  inadmissible,  where  it  did 
not  appear  under  what  circumstances  the  sur- 
vey was  made  and  defendant's  deed  in  no  way 
referred  to  it— Wightman  v.  Campbell,  146  N. 
Y.  S.  666. 

1 48  (N.Y.Sup.)  Where  a  portion  of  plaintiffs 
east  line  ran  along  the  bank  of  the  upper  por- 
tion of  a  pond  some  distance  from  the  water, 
the  extension  of  the  south  line  fence  by  defend- 
ant's grantors  to  and  into  the  water  held  not 
a  recognition  of  plaintiff's  ownership  of  the 
bank  and  shores  of  the  pond  opposite  bis  land. 
—Sherman  v.  Brown,  146  N.  Y.  S.  867. 

{  49  (N.Y.Sup.)  Practical  location  of  a  bound- 
ary line  with  a  continued  and  undisturbed  oc- 
cupation thereto  by  the  grantee  for  more  than 
20  yean  held  conclusive  on  the  parties  and 
their  successors  in  title,  even  though  the  bound- 
ary line  so  located  was  erroneous. — Myer  v. 
Idlewood  Ass'n,  146  N.  Y.  8.  469. 

BOXING. 

See  Theatera  and  Shows,  {  1. 

BREACH  OF  MARRIAGE  PROMISE. 

See  Elxecution,  {  443. 

BRIDGES. 

See  Contracts,  {{  54,  187,  330. 
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BROKERS. 


See  Bankruptcy,  I  424;  Frauda,  Statute  of,  f 
45:  Inaurance,  |  84;  Trial,  {  260;  Usury, 
II  28,  119. 

n.   EXtPLOTMISNT  AITD  AtTTBOBrTT. 

1 9  (N.T.Sup.)  An  agreement  by  the  president 
of  a  corporation  with  a  real  estate  broker  that 
so  long  aa  he  remained  president  it  would  not 
purchase  certain  tracts  or  land  through  any  one 
But  the  broker  is  not  binding  upon  the  company 
after  the  resignation  of  the  president,  although 
he  remained  a  director  and  one  of  the  committee 
in  charge  of  the  purchase  of  that  property. — 
Foss  T.  New  York  Cent.  &  H.  B.  B.  Co.,  148 
N.  T.  S.  980. 

m.  DUTIES  AITD  TJABTTiITIEB  TO 
PBIKCIFAX.. 

1 24  (N.T.Sup.)  Statement  of  a  customer  to 
brokers  carrying  stocks  for  him  on  margin,  that 
he  was  going  away,  and  did  not  want  to  lose 
any  more  than  they  had  to  hia  credit,  amounta 
to  an  order  to  sell,  so  that  they,  not  sellin)?  till 
the  loss  exceeded  his  margin  with  them,  cannot 
recover  of  him  the  difference.— Hirsch  v.  Jacoby, 
146  N.  X.  8.  179. 

TV.  COMPEirSATIOII  Aim  riEH. 

1 41  (N.T.Sup.)  Where  the  president  of  a  com- 
pany had  agreed  with  a  broker  that  while  he 
was  presideat  It  would  not  purchase  certain 
land  through  any  one  else,  the  purchase  of  one 
tract  through  the  broker  after  the  resignation 
of  the  president  and  negotiations  through  him 
for  the  purchase  of  other  tracts  was  not  a  rati- 
fication by  the  company  of  the  apeement  of 
the  former  president  or  an  implied  agreement 
to  purchase  only  through  the  broker.— Fobs  t. 
New  Tork  Cent  &  H.  R.  K.  Co.,  146  N.  T. 
S.  930. 

1 49  (N.T.Sup.)  A  broker  employed  to  procure 
an  acceptance  of  an  assignment  of  a  mortgage, 
who  secured  an  acceptance  "subject  to  the  re- 
quirements and  regulations"  of  the  accepting 
company,  could  not  recover  commissions,  where 
the  deal  fell  through  because  an  estoppel  certifi- 
cate against  another  mortgage  could  not  be  fur- 
nished.—Sugarman  T.  Eearna,  146  N.  Y.  S.  192. 
1 52  (N.Y.Sup.)  Under  a  contract  which  pro- 
vided for  payment  of  a  special  commission  if  a 
sale  is  made,"  a  broker  was  entitled  to  a  com- 
mission if  a  sale  was  actually  made  after  he 
brought  the  parties  together. — Youngman  v. 
North  Electric  Co.,  146  N.  Y.  S.  69. 

157  (N.Y.Sup.)  Where  plaintiff  was  entitled 
to  a  commission  under  a  contract  with  defend- 
ant, "If  a  sale  was  made"  of  patent  righta  after 
plaintiff  had  brought  defendant  and  another  to- 
gether for  negotiations,  the  fact  that  the  sale 
made  was  in  the  form  of  a  license,  which  was 

? practically  a  sale,  would  not  prevent  plaintiff 
rom    recovering    commissions. — Youngman     v. 
North  Bnectric  Co.,  146  N.  Y.  8.  69. 

1 60  (N.Y.Sup.)  A  contract  to  pay  a  broker 
commissions  upon  the  rent  under  the  renewal  of 
a  lease,  if  the  tenant  exercised  his  option  to 
renew,  does  not  entitle  the  broker  to  commission 
where  tenant  failed  to  exercise  his  option  with- 
in the  time  required,  but  later  took  a  new  lease 


with  different  provialons.— Allwin  Realty  Co.  t. 
Barth,  146  N.  Y.  S.  960. 

{64  (N.Y.Sup.)  Purchase  of  land,  being  in- 
complete because  the  purchaser's  assignee  of  his 
contract  was  unwillii^  and  unable  to  complete 
it,  the  broker,  whose  contract  with  the  seller 
made  closing  a  condition  precedent  to  right  to 
a  commission,  unless  the  seller  detanked,  can- 
not recover  a  commission. — A.  H.  Ivins  Co.  v. 
Martin  Holding  Co.,  146  N.  Y.  S.  126. 

i  65  (N.Y.Sup.)  A  contract  whereby  a  broker 
for  a  purchaser  was  to  secure  his  commission 
from  tne  vendors  is  not  contrary  to  public  pol- 
icy, if  the  vendors  understood  that  the  broker 
was  representing  the  purchaser. — Foss  T.  New 
York  Cent.  &  H.  R.  R.  Co.,  146  N.  Y.  S.  930. 

1 69  (N.Y.Sup.)  A  broker  who  secures  a  ten- 
ant for  a  term  with  an  option  to  renew  at  the 
end  of  the  term  is  entitled  to  a  commission  only 
on  the  rente  for  the  original  term. — Allwin  £teal- 
ty  Oo.  ▼.  Barth,  146  N.  Y.  S.  960. 

V.   ACTIONS  FOB  OOMPENSATIOII. 

188  (N.Y.Sup.)  In  an  action  by  a  broker, 
who  was  to  receive  his  commission  from  the 
vendors,  against  the  purchaser  for  breach  of  its 
agreement  not  to  purchase  through  another,  evi- 
dence held  not  to  show  as  a  matter  of  law  that 
the  broker  did  not  exercise  good  taith  toward 
the  purchaser.- Foss  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  146  N.  Y.  S.  930. 

BY-LAWS. 

See  Beneficial  Aasociationa,  |  12. 

CANCELLATION  OF  INSTRUMENTS. 

See  C!ertiorari,  |  24;  (Tor 
toxicating  Liiquors.  §|  10 
770%;    WUls,  I  ■• 


orations,  {  30;    In- 
>,  108 ;    Taxation,  i 


CARRIERS. 

See  Contracts,  {  186;   Indemnity,  |  13. 

I.   CONTBOI.  ABB  JBtEOUULTlOII  OF 
COMMON  CABBIBBS. 

(A)  In  General. 

f  20  (N.Y.Sup.)  Under  Public  Service  Com- 
missions Law,  I  40,  subd.  7,  and  Railnwd  Law. 
i  78,  where  street  railroad  companies  agreed  to 
honor  each  other's  transfers,  refusal  to  do  so 
held  not  to  subject  the  company  to  the  penal- 
ty imposed  by  section  49  j  such  ngreemeat  not 
being  such  a  contract  as  is  provided  for  in  sec- 
tion 78.— Schenk  v.  International  Ry.  Co.,  140 
N.  Y.  S.  365. 

Under  Public  Service  Commissiona  Law.  {  49. 
subd.  7,  and  Railroad  Law,  |  78,  under  agree- 
ment by  defendant  to  permit  B.  company  to 
use  ite  street  car  tracks  for  a  few  blocks,  re- 
fusal to  honor  B.  company's  transfers  over  an- 
other part  of  ite  line  held  not  to  subject  defend- 
ant to  the  statutory  penalty.— Id. 

(B)   Interstate    mnd    International    Tvaaa- 
portatlon. 

g  30  (N.T.Sup.)  Under  Act  to  Regulate  Com- 
merce, I  6,  providing  that  terminal  charges 
shall  be  stated  in  the  published  schedules,  t 
shipper's  charge  against  a  carrier  for  "spotting" 
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cars  on  the  ahipper'i  tracks  In  its  own  yards 
con  Id  not  be  collected  as  a  tenninal  charge, 
where  it  had  never  been  published  as  such.— 
Xew  York  C3ent.  &  H.  R.  R.  Co.  v.  General 
Electric  Co.,  146  N.  Y.  S.  322. 

Aa  used  in  the  Act  to  Regulate  Commerce,  i 
6,  providing  that  the  published  schedules  shall 
state  separately  all  terminal  charges,"  the 
words  quoted  mean  a  separate  rate  for  a  serv- 
ice at  a  terminal,  not  always  rendered  in  trans- 
portation from  place  to  place,  for  a  privilege 
or  facility  not  furnished  to  all  shippers.— Id. 

1 32  (N.T.Sap.)  As  used  in  the  Act  to  Reg- 
ulate Commerce,  |  16,  providing  that  a  shipper 
rendering  service  "connected  with"  the  trans- 
portation may  be  paid  tilierefor  by  the  carrier, 
the  phrase  quoted  is  a  synonym  of  "a  part  of 
it" ;  it  does  not  mean  something  in  addition  to 
transportation  that  touches  or  is  attached  to 
transportation.- New  York  Cent.  &  H.  R.  R. 
Co.  ▼.  General  Blectric  Co.,  146  N.  Y.  S.  322. 

\  35  (N.Y.Sup.)  A  carrier's  contract  to  pay  a 
shipper  20  cents  per  ton  for  "spotting  cars"  on 
the  shipper's  private  side  track  in  its  own 
yards  had  a  contract  to  pay  an  unlawful  re- 
bate, and  hence  invalid  under  the  act  to  r«r- 
nlate  commerce. — New  York  Cent.  &  H.  R.  R. 
Co.  ▼.  General  Blectric  Co.,  146  N.  Y.  S.  322. 

n.  CABBXAOE  OF  GOODS. 

(I)   Coaneetlnv  Carriers. 

I  181  </2  (N.Y.Sup.)  The  fact  that  the  shipper, 
upon  learning  that  the  goods  had  not  been  de- 
livered long  after  the^  were  shipped,  after  di- 
recting the  initial  carrier,  to  have  them  return- 
ed at  once,  took  the  matter  up  with  the  deliv- 
ering carrier  on  the  suggestion  of  the  initial 
carrier,  would  not  relieve  the  initial  carrier 
from  liability  for  non-delivery. — Wien  v.  New 
York  Cent.  &  H.  R.  R.  Co.,  146  N.  Y.  S.  1010. 

Even  if  the  shipper  should  have  accepted  the 
:oDsiguee's  offer  to  take  the  goods  at  two-thirds 
af  their  value,  where  they  had  not  been  deliv- 
ered after  long  delay,  instead  of  having  them 
returned  to  the  shipper  when  they  were  sold 
tor  one-half  their  value,  failure  to  do  so  would 
lot  warrant  dismissal  of  the  complaint  in  an 
action  against  the  initial  carrier  for  damages 
Tor  nondelivery ;  only  going  to  reduce  the 
unount  of  recovery.— Id. 

IV.   OABBIAOE  OX*  PASSENGERS. 
(D)   Personal    Injuries. 

1 314  (N.Y.Sup.)  Complaint,  in  action  for  in- 
inries  to  passenger  on  a  street  car,  alleging 
;bat  plaintiff  signaled  to  alight,  and  that  the 
:ar  stopped  at  a  point  where  repairs  were  be- 
ng  made  in  the  street,  and  plaintiff  stepped 
nto  a  hole  in  the  street,  and  was  injured,  due 
o  defendant's  negligence,  plaintiff  exercising 
lue  care,  held  to  state  a  cause  of  action.— Page 
r.  United  Traction  Co.,  146  N.  Y.  S.  630. 

CARRYING  WEAPONS. 

iee  Weapons. 

CARS. 

;ee  Replevin,  H  8,  26. 


CERTIFICATE. 

See  Orininal  Law,  |  1073 ;   Taxation,  f  770%. 

CERTIORARI. 

See  Contempt,  f  67 ;   Execution,  |  418 ;   Intoxi- 
cating Liquors,  |  76;   Taxation,  |  496. 

I.  NATURE  AND  GROUNDS. 

1 24  (N.Y.Sup.)  A  contractor  engaged  to  do 
state  paving,  whose  contract  has  been  canceled 
by  the  Highway  Commissioner  as  not  for  the 
best  interest  of  the  state,  cannot  review  the 
cancellation  of  the  contract  by  certiorari. — 
Standard  BitnUthic  Co.  t.  (Carlisle,  146  N.  Y. 
S.  386. 

XZ.  PROCEEDINGS  AND  DBTER- 
mNATION. 

140  (N.Y.Sup.)  The  four  months  within 
which  a  writ  of  certiorari  may  be  applied  for  un- 
der Code  Civ.  Proc.  {  2125,  begins  to  run,  where 
the  object  of  the  writ  is  to  review  proceedings 
closing  town  highways,  from  the  time  the  filing 
and  recording  of  all  papers  in  the  highway  pro- 
ceedings is  completed  pursuant  to  Highway 
Law,  I  191.— People  ex  rel.  Simons  t.  Dowling, 
146  N.  Y.  S.  919. 

§41  (N.Y.Sup.)  A  mere  delay  of  11  months  in 
applying  for  a  writ  of  certiorari  to  review  pro- 
ceedings closing  a  town  highway  wlU  not  re- 
quire denial  of  the  writ  on  the  ground  of  laches. 
—People  ex  rel.  Simons  v.  Dowlfng,  146  N.  Y. 
S.  919. 

CHAMPERTY  AND  MAINTENANCE. 

1 5  (N.Y.Sup.)  It  is  not  a  defense  to  an  ac- 
tion on  a  judgment  that  the  action  is  prosecuted 
under  a  champertous  agreement  between  plain- 
tiffs and  their  attorneys. — Schwabs  t.  Herzog, 
146  N.  Y.  S.  644. 

CHANCERY. 

See   Equity. 

CHARGE. 

See  WilU,  f|  821,  822. 

To  jury,  see  Criminal  Law,  !|  786-834;   Trial, 
§S  234-260. 

CHARITIES. 

See  Taxation,  t  242. 

I.  CREATION.  EXISTENCE.  AND   VA< 
I.IDITT. 

{  2  (N.Y.Sur.)  The  validity  of  beqaests  to  for- 
eign voluntary  associations  for  public  or  char- 
itable uses  depends  upon  the  law  of  the  domicile 
of  the  legatee,  and  not  the  law  of  the  domicile 
of  the  testator.— In  re  Weekes,  146  N.  Y.  S. 
1006. 

n.  CONSTRUCTION,  ADMINISTRA. 
TION,  AND  ENTORCEMENT. 

150  (N.Y.Sur.)  In  a  proceeding  involving  the 
validity  of  a  bequest,  evidence  held  to  show  the 
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capacity  of  a  foreign  unincorporated  associa- 
tion to  take  a  bequest  for  a  public  or  charitable 
use.— In  re  Weekes.  146  N.  Y.  8.  1006. 


CHEAT. 


See  Fraud. 


CHECKS. 

See  Bills  and  Notes. 

CHILDREN. 

See  Adoption;   Negligence,  H  122,  186. 

CHOSE  IN  ACTION. 

See  Assignments. 


CITIZENS. 


See  Aliens. 


CLAIMS. 

See  Executors  and  Administrators,  ||  221-263 ; 
Insolvency,  |  118. 


CLUBS. 


See  Associations. 


COLLATERAL  ATTACK. 

See  Judgment,  U  606,  517. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLECTION. 

See  Banks  and  Banking,  i  174. 

COLLEGES  AND  UNIVERSITIES. 

See  Taxation,  |  80. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMMERCE. 

See  Carriers;    Judgment,  |  641. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Eminent  Domain,  {  237. 
Mandamus,  $  73;  Municipal  Corporations,   {S 
185,  603,  G30,  974. 

COMMISSIONS. 

See  Brokers,  H  49-88;  Insurance,  |  84. 


COMMON  LAW. 

See  Criminal  Law,  {  50;  Jury,  1 12;  Tteder. 

1 3  (N.T.Sup.)  There  is  no  common  law  of  the 
United  States  in  the  sense  of  a  national  cus- 
tomary law,  distinct  from  the  English  commun 
law  as  adopted  by  the  several  states  each  for 
itself,  applied  as  its  local  law. — United  Stat<» 
Fidelity  &  Guaranty  Co.  v.  Borough  Bank  of 
Brooklyn,  146  N.  Y.  S.  870. 

COMPENSATION. 

See  Attorney  and  Client,  K  130-165 ;  Brokers, 
If  41-88;  Corporations,  j  308;  Eminent  Do- 
main, Is  131-153,  205 ;  Master  and  Servant, 
I  80;  Municipal  Corporations,  {  220;  Prin- 
cipal and  Agent,  {  81. 

COMPENSATORY  DAMAGES. 

See  Damages,  {{  40,  62. 

COMPETENCY. 

See  Evidence,  |  161;  Witnesses,  H  143-202. 

COMPLAINT. 

See  Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Constitutiona] 
Law,  {  276. 

12  (N.y.Sup.)  Judiciary  Law,  g  480,  added 
by  Laws  1913,  c.  603,  as  to  settlements  of  ac- 
tions for  personal  injuries,  held  not  to  apply, 
where  it  did  not  appear  that  the  attorney  had  or 
claimed  any  lien,  that  defendant  bad  notice  of 
any  such  claim,  or  that  plaintiff  was  not  wilUni: 
and  able  to  satisfy  his  attorney's  claim.— 
Sweeney  v.  Nassau  Electric  R.  Co.,  146  N.  T. 
S.  1054. 

I  5  (N.T.Sup.)  Where,  a  dispute  haying  aris- 
en, defendant  prepared  a  statement  of  bis  ac- 
count, and  forwarded  it  with  his  check,  stated  to 
be  in  settlement,  to  plaintiff,  the  conversion  into 
cash  of  the  check  after  defendant  again,  <id 
plaintiff  demanding  more,  stated  it  was  sent  in 
lull  settlement,  was  an  accord  and  satisfaction. 
—Read  Printing  Co.  t.  J.  J.  Little  &  Ives  Co., 
146  N.  r.  S.  IW. 

CONCEALED  WEAPONS. 

See  Weapons. 

CONCEALMENT. 

See  Principal  and  Surety,  |  42. 

CONCLUSION. 

See  Pleading,  |  8. 

CONDEMNATION. 

See  Eminent  Domain. 
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CONFIDENTIAL  RELATIONS. 

See  WitneMwa,  |  202. 

CONFLICT  OF  LAWS. 

Spe  Charities,  i  8;  Marriage,  i  8;  Beplevin, 
S  25. 

CONSIDERATION. 

Se«  Rills  and  Notes,  H  92,  98,  48S;  Contracts. 
i  54;    Sales,  i  21;    SubscriptioaB,  i  5. 

CONSPIRACY. 

S«e  Criminal  Law,  H  422,  427,  607. 

n.  OBimirAX.  bespoxsibiutt. 

(B)   Proseoatlon  mad  Panlahment. 

f  47  (N.Y.Snp.)  Evidence  in  a  prosecution  (or 
conspinng  to  obstruct  Justice  held  to  sustain 
a  conviction  against  two  of  tlie  defendants.— 
People  T.  Sweeney,  146  N.  T.  S.  637. 

CONSTITUTIONAL  LAW. 

Sec  Appeal,  |  1177;  Army  and  Navy,  i  50; 
Associations,  I  2j  Carriers.  |  36;  Intoxicat- 
ing Liquors,  f  19;  Jury,  (  12;  Woods  and 
Forests,  |  8. 

IV.  POUOE  POWSB  IN  OElTXBAXk 

f  81  (N.T.Sup.)  Where  a  business  is  lawful 
and  open  to  all  and  beyond  the  prohibitiTe  pow- 
er of  the  Legislature,  the  right  of  governmental 
control  must  be  coniiiied  to  such  reasonable  re;;- 
ulation  as  is  designed  to  conserve  the  public 
health,  safety,  morals,  peace,  and  order.— Peo- 
ple ex  rel.  Niger  vTVan  Dell,  146  N.  1.  8. 

Sse. 

VH.  OBUOATIOK  OF  OOMTBAOT8. 

(B)   Contraeta    of    States    aad    HaalelpaU- 
tlea. 

S  120  (N.Y.Snp.)  If  an  order  of  the  State 
Athletic  Commission,  prohibiting  a  prise  fighter 
from  taking  part  in  a  boxing  contest  under  thp 
auspices  of  an  athletic  club,  is  a  lawful  exercise 
of  the  Commissioner's  discretion,  it  cannot  be 
claimed  that  the  order  is  not  valid  on  the 
ground  that  it  impairs  a  contract  by  the  pugilist 
with  the  athletic  club  for  holding  the  contest.— 
Fitssimmona  t.  New  York  State  Athletic  Com- 
misaloB,  146  N.  Y.  S.  117. 

Vm.  BETBOSFECTIVIi  AND  EX  POST 
FACTO  X.AWS. 

I  202  (N.Y.)  Code  Cr.  Proc.  I  221b,  added  by 
Laws  1912,  c.  390,  providing  tnat  stenographic 
minutes  of  depositions,  etc.,  on  preliminary  ex- 
amination, when  certified  by  the  official  stenog- 
rapher and  magistrate,  shall  comply  with  the 
requirements  of  the  chapter  as  to  the  taking  and 
suDscribing  of  depositions,  etc.,  lield  applicable 
to  deposinons  taaen  on  preliminary  examina- 
tion, and  certified  to  by  the  official  stenographer, 
and  read  in  evidence  at  trial,  pursuant  to  Code 
Cr.  Proc.  I  8,  though  section  221b  did  not  be- 
come effective  until  after  the  offense  was  com- 
mitted.—People  V.  Qualey,  104  N.  E.  138,  210 
N.  Y.  202. 


X.  XQVAX.  PBOTECTIOK  OF  IJiWS. 

1239  (N.Y.Sup.)  Penal  Law,  |  936a,  punish- 
ing any  person  woo,  acting  as  an  officer  of  any 
secret  fraternal  order  maintaining  lodges,  so- 
licits or  initiates  persons  to  membership  in  a 
lodge  on  condition  of  payment  of  dues,  assess- 
ments, etc.,  to  any  grand  officer  unless  "elected 
by  or  from  delegates  chosen  by  members  of  the 
local  lodges,"  is  invalid  as  discriminatory  under 
the  fourteenth  amendment  to  the  federal  Con- 
stitution.—People  ex  rel.  Niger  v.  Van  Dell,  146 
N.  Y.  S.  992. 

i  246  (N.Y.Sup.)  Measure  of  damages  adopted 
against  a  railroad  for  burning  trees  on  portions 
of  forest  preserves  keld  not  to  deny  equal  pro- 
tection of  the  lawa— People  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  146  N,  Y.  S.  490. 

1 250  (N.Y.Sup.)  A  liquor  dealer  in  Greater 
New  York  is  not  unlawfully  discriminated 
against  because  bis  license  may  be  forfeited 
alter  a  conviction  upon  which  sentence  is  sus- 
pended, under  Liquor  Tax  Law,  f  2,  from  which 
conviction  he  has  no  right  of  appeal,  although 
a  liquor  dealer  outside  of  Greater  New  York 
has  a  right  of  appeal  by  Code  Cr.  Proc  I  750, 
as  amended  by  Laws  1907,  c.  685,  under  similar 
circumstances. — Domhoefer  v.  Farley,  146  N. 
Y.  8.  801. 

XX.  DUE  PBOOESS  OF  XJiW. 

1255  (N.Y.Sup.)  The  word  'liberty"  as  used 
in  the  state  and  federal  Constitutions  means, 
in  a  negative  sense,  freedom  from  restraint,  but 
in  a  positive  sense,  it  involves  the  idea  of  free- 
dom secured  by  the  imposition  of  restraint,  and 
it  is  in  this  sense  that  the  state  under  its  police 
power  promotes  the  freedom  of  all  by  the  im- 
position ui>on  particular  persons  of  restraints 
which  are  deemed  necessary  for  the  general 
welfare.— Fitzsimmons  v.  New  York  State  Athlet- 
ic Commission,  146  N.  Y.  S.  117. 

1271  (N.Y.Sup.)  A  liquor  dealer  in  Greater 
New  York  is  not  deprived  of  his  property  with- 
out due  process  of  law,  because  his  license  may 
be  forfeited  after  a  conviction,  upon  which  sen- 
tence is  suspended,  under  Liquor  Tax  Law,  |  2, 
from  which  conviction  he  has  no  right  of  appeal, 
although  a  liquor  dealer  outside  of  Greater  New 
York  has  a  right  of  appeal  by  Code  Cr.  Proc 
{  750,  as  amended  by  Laws  1907.  c.  686,  under 
similar  circumstances.— Dornhoefer  v.  Farley, 
146  N.  Y.  S.  -801. 

1274  (N.Y.Sup.)  Laws  1911,  c  779,  creating 
the  State  Athletic  Commission,  and  authorizing 
it  to  regulate  boxing  contests,  is  within  the 
police  power,  so  that  a  pugilist  prohibited  b.v 
the  Commission  from  taking  part  in  a  boxing 
contest  cannot  claim  that  he  was  thereby  de- 
prived of  his  "liberty"  without  due  process  of 
law,  if  the  Commission  did  not  abuse  its  dis- 
cretion.— Fitzsimmons  v.  New  York  State  Athlet- 
ic Commission,  146  N.  Y.  S.  117. 

1 276  (N.Y.Sup.)  Right  of  plaintiff  to  settle 
an  action  Md  a  property  right  of  which  the 
Legislature  cannot  deprive  him,  though  it  may 
limit  his  power  to  settle  for  the  protection  of 
his  attorney's  claim  for  services.— Sweeney  v. 
Nassau  Electric  R.  Co.,  146  N.  Y.  S.  1054. 
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1 302  (N.Y.Sup.)  Meaanre  of  damage*  adopted 
aeainst  a  railroad  for  burning  trees  on  portions 
of  forest  preserve  held  not  to  deny  due  process 
of  law.— People  t.  New  York  Cent  &  H.  B.  B. 
Co.,  146  N.  T.  S.  490. 

CONSTRUCTION. 

See  Contracts,  H  160-218 ;  Coyenanta,  H  51- 
84;  Landlord  and  Tenant,  JS  87-49:  Sales. 
|§  87,  88;  Statutes,  |{  18^217;  WUls,  il 
448-703. 

CONTEMPT. 

See  Criminal  likw,  i  168;  Bzecation,  ||  418, 
419;  Execators  and  Administrators,  }  241; 
Witnesses,  |  21. 

I.  ACTS  OB  COlfDUCT  CONSTITITT- 
IHO  OONTEBIPT  OF   OOUKT. 

1 2  (N.y.Snp.)  As  used  in  tbe  statute,  "crimi- 
nal contempt'*^  has  to  do  With  vindicatiiu  the 
dignity  of  the  court,- while  "civil  contempt"  has 
to  do  in  part  with  recompensing  the  person  in- 
jured by  tbe  conduct  complained  of. — Hanbury 
V.  Benedict,  146  N.  Y.  S.  44. 

1 3  (N.Y.Sup.)  Criminal  contempts  may  occur 
in  either  criininal  actions  or  civil  actions  and 
special  proceedings.— Hanbury  v.  Benedict,  146 
N.  Y.  8.  44. 

1 20  (N.Y.Sup.)  Before  one  can  be  punished 
tor  contempt  in  not  complying  with  a  direction 
of  the  court,  tbe  precise  thing  to  be  done  by  the 
party  proceeded  against  must  be  definitely  stat- 
ed.—Coffin  V.  Coffin,  146  X.  Y.  S.  565. 

An  Older  for  a  judgment  htid  not  a  specific 
judgment  which  could  be  made  tbe  basis  of  con- 
tempt proceedings  for  failure  to  comply  there- 
with.—Id. 

Failure  of  a  guardian  to  comply  with  a  judg- 
ment directing  her  to  pay  a  sum  of  money  to 
the  ward  kela  not  to  be  made  the  basis  of  con- 
tempt proceedings  under  Judiciary  Law,  |  758, 
Bubd.  1.— Id. 

In  view  of  Code  Civ.  Proc.  |  1240,  a  guardi- 
an, failing  to  obey  an  order  directing  him  to  pay 
over  money  to  his  ward,  held  not  to  be  punish- 
ed for  contempt  under  Judiciary  Act.  8  758, 
subd.  3,  or  under  Code  Civ.  Proc.  S  1241,  snbd. 
l.-Id. 

A  guardian,  failing  to  obey  a  judgment  direct- 
ing her  to  pay  over  money  to  the  ward,  cannot 
be  punished  for  contempt  nnder  Code  Cviv.  Proc. 
I  1241,  subd.  4.— Id. 

n.  POWER  TO  PUNISH,  AlfD  PBO- 
OEEDHrOS   THEBEFOB. 

140  (N.Y.Sup.)  Tbe  proceeding  to  determine 
whether  a  person  has  been  guilty  of  a  criminal 
contempt  in  connection  with  a  civil  action  or 
■pedal  proceeding,  and  which  is  instituted  by  a 
warrant  of  attacnment  or  an  order  to  show 
cause,  is  a  civil  or  special  proceeding  and  not  a 
criminal  one. — Hanbury  v.  Benedict,  146  N.  Y. 
S.  44. 

167  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
2121,  and  section  2148,  which  is  a  part  of  the 
same  article  providing  that  such  article  shall 
not  apply  to  determmations  in  criminal  mat- 
ters, except  criminal  contempts,  even  if  a  crimi- 
nal contempt  committed  in  a  civil  action  is  a 
"criminal  matter"  within  the  statute,  the  arti- 


cle applies  and  pr«yents  the  iMoance  of  a  writ 
of  certlorart- Hanbury  v.  Benedict,  146  N.  Y. 
S.  44. 

m.  PUNXSHMEIIT. 

1 82  (N.Y.Sup.)  An  executor  imprisoned  for 
contempt  for  disobeying  an  order  to  pay  to  him- 
self as  trustee  a  certain  sum,  who  has  been  de- 
clared bankrupt  and  ia  suffering  from  diseases 
which  will  probably  be  fatal  shortly  if  his  con- 
finement is  continued,  hM  entitleo  to  be  dis- 
charged from  imprisonment  as  unable  to  endure 
the  same,  under  Judiciary  Law,  {  775. — In  ic 
Scheuer,  146  N.  Y.  S.  1Q». 

CONTINGENT  FEES. 

See  Attorney  and  Client,  H  68,  134. 

CONTINUANCE. 

See  WUlB,  I  807. 

CONTRACTS. 

See  Accord  and  Satisfaction ;  Acoonnt  Stated ; 
Assignments ;  Attorney  and  Client,  H  63, 134 ; 
Bailment;  Bills  and  Notes;  Brokers;  Car- 
riers, {  36;  Certiorari,  f  24;  (Compromise  and 
Settlement;  Constitutional  Law, J  120;  Cove- 
nants ;  Damages,  t  81 ;  Deeds :  Depositaries ; 
Do^er,  I  38;  Election  of  Remedi^  |  7; 
Frauds.  Statute  of;  Gaming,  J  17;  Guaran- 
ty; Huhways,  §  113;  Husband  and  Wife.  jH 
278,  279;  Indemnity;  Injunction,  |{  58-62; 
Insurance;  Joint  Adventures;  Lairalord  and 
Tenant;  Mechanics'  Liens,  §{  73,  75;  Mort- 
gages; Pleading,  §S  '8,  358:  Principal  and 
Agent,  I  146;  Kailroads,  }  2l6;  Reformation 
of  Instruments ;  Sales ;  Specific  Performance : 
Stipulations ;  Subrogation ;  Subscriptions ; 
Trial,  |  165MUsury ;  Vendor  and  Purchaser: 
Waters  and  Water  Courses,  1 183^ ;  Wills,  f 
703;   Work  and  Labor. 

X.  BEamSITEB   AHS   VAUDITT. 

(A)  Rstare  sad  Bsaeatlala   la  Oeaeiml. 

{  9  (N.Y.Sup.)  An  agreement  to  give  a  "^rop- 
er  and  sufficient  mortgage"  on  land  to  secure  a 
person  for  advances  made  by  her  for  taxes,  wat- 
er charges,  etc.,  was  too  indefinite  to  be  enforc- 
ed.—Melxel  V.  Meixel,  146  N.  Y.  S.  687. 

i  10  (N.Y.Sup.)  A  written  agreement  by 
which  defendant  "agrees  to  hire  tbe  employ^, 
beginning  November  26,  1912,  from  month  to 
month  at  the  monthly  wage  of  $60,"  and  which 
provides  that  the  employ^  may  terminate  it  bv 
giving  certain  notice,  and  is  signed  by  defendant 
and  the  empl<^€,  was  not  lacking  in  mutuality. 
— Bozzone  v.  Stafford,  146  N.  Y.  S.  1076. 

(B)  Parties,  Propoaala,  aad  Acee»taaee. 

f  19  (N.Y.Sup.)  A  written  statement  that  tbe 
signer  of  a  paper  Intended  to  pay  a  certain 
sum  out  of  the  proceeds  of  certain  land  vai 
not  a  binding  contract,  as  it  was  not  assented  tu 
by  the  nayee  named  therein.— In  re  Narganes. 
146  N.  yT  S.  922. 

(O)  Fonaal  Reiialaltea. 

1 42  (N.Y.Sup.)  A  written  statement  that  the 
signer  of  a  paper  intended  to  pay  a  certain  (am 
oat  of  the  proceeds  of  certain  land  was  not 
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a  binding  contract,  ai  it  was  not  ddlTeied  to 
the  payee  named  therein.— In  re  Narganes,  146 
N.  T.  S.  922. 

1 45  (N.T.Snp.)  The  poaeeision  bj  an  exeea- 
tor  of  an  instrument  two  years  after  he  became 
ezecntor,  signed  by  testator  and  acknowledging 
an  indebtedness  to  the  ezecntor  in  a  certain 
stun,  was  not  evidence  that  testator  had 
ever  delivered  fhe  instrument  to  the  executor, 
and  hence  it  could  not  be  made  the  basis  of 
a  contract  between  testator  and  the  executor 
wlilch  wonld  support  a  claim  against  the  es- 
tate.—In  re  Narganes,  146  N.  f.  S.  922. 

(D)  Ooiuld«r«tloii. 

I  54  (N.T.Sup.)  That  a  municipality  allowed  a 
railroad  company,  which  was  bound  to  maintain 
a  bridge  over  its  tracks,  to  elevate  the  new 
bridge  and  increase  its  length,  was  sufficient 
consideration  to  support  an  agreement  on  the 
part  of  the  railroad  company  to  pay  all  damages 
accruing  by  reason  of  the  reconstruction.— Big- 
ney  v.  New  York  Cent  &  B.  B.  B.  Ca,  146  N. 
Y.  S.  396. 

(B)  TaUdltr  of  Aaaemt. 

I  94  (N.T.Sup.)  If  a  contract  bv  defendant 
to  pay  plaintiff  a  royalty  on  a  play  produced 
by  defendants,  if  plaintiff  wonld  not  sue  defend- 
ants for  infringing  plaintiff's  rights  in  certain 
other  plays,  was  valid  when  made,  the  fact  that 
plaintiff  afterwards  made  a  statement  to  de- 
fendants calculated  to  convey  the  false  impres- 
sion that  he  had  a  copyright  on  the  plays  in 
which  he  was  interested  would  not  affect  the 
validity  of  the  contract— Hart  v.  Walsh,  146 
N.  Y.  8.  28S. 

S  93  (N.Y.Sup.)  If  plaintiff,  beUeving  that 
certain  plays  were  being  infringed  by  defend- 
ants, threatened  to  restrain  defendants'  prodnc- 
tion  of  their  play  unless  they  paid  him  a  royal- 
ty, defendants'  contract  to  pay  plaintiff  a  roy- 
alty if  he  did  not  sue  them  was  not  invalid  for 
dnreM- Hart  v.  Walsh,  146  N.  Y.  S.  235. 

$99  (N.T.Sup.)  Evidence  held  not  to  show 
that  defendants  were  indnced  to  make  a  con- 
tract by  plaintiff's  fraudulent  claim  that  he 
owned  the  copyright  to  certain  plays.— Hart  v. 
Walsh,  146  N.  T.  S.  238. 

(r)  I<esalltr  'ot  Object  aad  of  Conald- 
crstloB. 

t  108  (N.Y.Snp.)  The  "public  poUcy"  of  the 
state  is  to  be  ascertained  from  the  established 
law  as  found  in  the  Constitution,  statutes,  or 
judicial  records,  l>eing  the  principle  of  law  that 
no  one  can  lawfully  do  that  which  tends  to  in- 
jure the  public  or  to  be  against  the  public  good. 
— CahiU  V.  Oilman,  146  N.  Y.  S.  224. 

If  an  act  contracted  for  is  in  violation  of 
public  policy,  the  contract  is  unenforceable 
whether  the  act  be  criminal  or  not— Id. 

f  131  (N.Y.Sup.)  Where  plaintiff,  a  director 
of  an  insurance  company,  loaned  certain  securi- 
ties to  the  president,  on  his  stating  that  it  was 
to  deceive  the  insurance  commissioner,  whUe  in 
fact  it  was  to  cover  the  president's  defalcation, 
the  contract  was  illegaL— Logan  v.  Fidelity- 
Phenix  Fire  Ins.  Co.  of  New  York,  146  N.  Y. 
S.  678. 


f  137  (N.Y.Sup.)  If  a  oontract,  which  con- 
tains an  element  which  is  legal  and  one  which 
is  against  public  policy,  is  entire,  the  legal  con- 
sideration cannot  be  separated  from  that  which 
is  illegal  so  as  to  make  the  legal  part  enforcea- 
ble, irrespective  of  the  equities  between  the 
parties  to  the  contract— CahiU  v.  Oilman,  146 
N.  Y.  8.  224. 

I  138  (N.Y.Sup.)  If  the  contract  at  the  basis 
of  plaintilTs  cause  of  action  is  illegal,  he  can- 
not recover,  though  he  declared  upon  a  contract 
which  was  colorably  lawful. — Cahill  v.  Oilman, 
146  N.  Y.  S.  224. 

i  138  (N.Y.Sup.)  Where  plaintiff,  a  director 
of  an  insurance  company,  loaned  certain  securi- 
tiea  to  the  president  on  his  stating  that  it  was 
to  deceive  ue  insurance  commissioner,  while  in 
tact  it  was  to  cover  the  president's  defalcation, 
the  contract  being  illegal,  plaintiff  could  not 
recover  for  the  conversion  of  the  securities  by 
the  refusal  of  the  insurance  company  to  return 
the  same.— Logan  v.  EHdelity-Phenix  Fire  Int. 
Co.  of  New  York,  146  N.  Y.  S.  678. 

n.  ooKSTBir^Tioir  and  opera- 

TIOK. 
(A)   General  Rnlea  of  Oonatmotloa. 

f  159  (N.Y.Sur.)  Under  a  contract  whereby  a 
partner  withdrew  from  a  firm  upon  payment  of 
a  certain  price,  with  option  to  apply  thereon, 
at  the  "face  or  par  value,"  a  mortgage  note 
bearing  interest,  and  another  note  not  purport- 
ing interest  on  its  face,  held  that  the  term  face 
or  par  value"  included  the  amount  due  on  the 
mortgage  note  at  the  time  of  election,  but  that 
no  interest  could  I>e  computed  on  the  other  note. 
—In  re  Stoneman,  146  N.  Y.  S.  172. 

(B)  Parties. 

§  186  (N.Y.)  Where  a  switching  contract  was 
intended  for  the  benefit  of  the  operator  of  cer- 
tain blast  furnaces  on  land  adjoining  the  right 
of  way,  it  was  enforceable  by  an  assignee  of  the 
landowner  operating  one  of  the  furnaces  as  a 
contract  made  for  the  benefit  of  another.— Baird 
V.  Brie  B.  Co.,  104  N.  B.  614,  210  N.  Y.  225. 

I  187  (N.Y.Sup.)  A  contract  whereby  a  rail- 
road company  was  allowed,  in  reconstructing  a 
bridge  carrying  a  street  over  its  tracks,  to  in- 
crease the  length  of  the  bridge  and  elevate  it  in 
consideration  of  its  agreeing  to  pay  all  damages 
ariting  out  of  the  work,  held  not  only  for  the 
benefit  of  the  municipality  in  which  the  bridge 
was  located^  but  for  property  owners  whose 
land  was  injured  by  the  reconstruction, — Bigney 
V.  New  York  Cent  &  H.  B.  B.  Co.,  146  N.  Y. 
S.  896. 

(D)   Place  aad  Time, 

1 213  (N.Y.Sup.)  Where  when  a  contract  was 
made  for  constructing  an  addition  to  a  mill,  it 
was  understood  that  the  wheel  pit  was  to  be 
lowered  below  the  depth  specified  in  the  con- 
tract the  time  it  would  take  competent  engi- 
neers, with  knowledge  of  the  actual  physical 
conditions  and  adequate  equipment,  to  do  such 
additional  work  should  be  added  to  the  contract 
time  for  completing  the  wo>k.— New  York  State 
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Nat.  Bank  of  Albany  v.  Whitehall  Water  Pow- 
er Co.,  146  N.  Y.  S.  700. 

Where  the  parties  to  a  construction  contract 
contemplated  that  the  time  required  .for  the 
deepeninic  of  the  wheel  pit  ■hould  be  added  to 
the  time  provided  for  completin;;  the  contract, 
the  time  required  for  deepening  the  wheel  pit 
must  be  determined  in  view  of  the  physical 
conditions  of  the  ground  as  they  actually  were, 
and  not  as  they  were  believed  to  be.— Id. 

V.  PEBFORMAlfCE  OA  BBEACH. 

i  285  (N.Y.Sup.)  Where  a  construction  con- 
tract provided  that,  should  there  appear  any 
discrepancy  lietween  the  specifications  and  plans, 
the  architect's  explanation  thereof  should  bind 
the  contractor,  a  decision  of  the  architect  that 
certain  .work  waa  not  extra  work,  but  was  re- 
qoired  by  the  contract  under  the  plans  and 
specifications,  was  binding. — ^New  York  State 
Nat,  Bank  of  Albany  v.  Whitehall  Water  Pow- 
er Co.,  146  N.  Y.  S.  769. 

}  300  (N.Y.Snp.)  Where  a  supplemental  con- 
struction contract  provides  for  the  doing  of  ad- 
ditional work  Which  lies  at  the  foundation  of 
the  work  originally  contracted  for,  the  law  im- 
plies that  the  time  provided  in  the  original  con- 
tract for  completing  the  work  is  thereby  extend- 
ed by  the  time  necessary  for  doing  the  extra 
work.— New  York  State  Nat.  Bank  of  Albany 
V.  Whitehall  Water  Power  Co.,  146  N.  Y.  S. 
769. 

S3I0  (N.Y.Siip.)  A  surety  company,  which  re- 
insured the  risks  of  an  insolvent  surety  com- 
pany, which  had  executed  an  indemnity  con- 
tract guaranteeing  defendant's  performance  of  a 
city  construction  contract,  held  entitled  to  sue 
for  a  premium  due  under  defendant's  original 
contract  with  the  insolvent  company  to  pay  an 
annual  premium,  as  against  an  objection  that 
the  insolvency  of  the  original  surety  company 
necessarily  terminated  the  indemnity  contract. — 
National  Surety  Co.  t.  Winston,  146  N.  Y.  S. 
826. 

1316  (N.Y.Sup.)  In  an  action  tor  damages 
for  breach  of  a  contract  which,  however,  had 
been  continued  in  force  and  effect  by  the  parties 
and  acted  upon  by  them  during  its  term,  the 
plaiutifE  could  not  claim  that  defendant  could 
not  recover  for  breaches  on  his  part. — Poppen- 
berg  V.  B.  M.  Owen  &  Co.,  146  N.  Y.  8.  478. 

{318  (N.Y.Snp.)  Where  one  party  to  a  con- 
tract defaulted  in  fulfilling  the  terms  of  its 
agreement,  the  other  party  could  terminate  the 
contract  and  refuse  further  performance  on  his 
part— Poppenberg  t.  E.  M.  Owen  &  Co.,  146 
N.  Y.  S.  478. 

i  322  (N.Y.Sup.)  In  an  action  involving  liqui- 
dated damages  for  failure  to  construct  an  addi- 
tion to  a  mill  within  the  time  contracted  for, 
evidence  held  not  to  show  that  the  first  coffer- 
dam was  constructed  upon  the  theoiy  that  the 
wheel  pit  was  not  to  be  changed,  but  to  show 
that  the  wheel  was  to  be  at  a  greater  depth. — 
New  York  State  Nat.  BanK  of  Albany  v.  White- 
haU  Water  Power  Co.,  146  N.  Y.  S.  769. 

VZ.   ACTIONS    FOB   BBEACH. 

1 326  (N.Y.Sup.)  Where  a  contract  was  con- 
tinued in  force  and  acted  upon  by  the  parties 


during  its  term,  plaintilf  Bnlng  for  damages 
after  breach  by  defendant  could  recover  only 
for  defendant's  breach. — Poppenberg  v.  R.  M. 
Owen  &  Co.,  146  N.  Y.  8.  478. 

1 330  (N.Y.Snp.)  An  action  upon  a  contract 
under  seal  can  be  maintained  only  in  the  rieht 
of  those  who  are  by  its  express  terms  parties 
thereto.— Weber  ▼.  Columbia  Amusement  Co., 
146  N.  Y.  S.  53. 

1330  (N.Y.Sup.)  Where  a  railroad  company, 
in  consideration  of  the  municipality  allowing  it 
to  elevate  a  bridge  over  their  tracks  upon  re- 
construction, agreed  to  pay  all  damages  which 
might  accrue  by  reason  of  the  elevation,  proper- 
ty owners  injured  have  sufficient  interest  to 
maintain  an  action  upon  the  contract. — Bigney 
V.  New  York  Cent  &  H.  B.  B.  Co..  140  NTi'. 
S.  395. 

CONTRADICTION. 

See  Witnesses,  H  388-400. 

CONTRIBUTION. 

1 4  ^.Y.Sup.)  Though  a  note  was  Joint  and 
several  as  to  the  makers,  their  liability  as  be- 
tween themselves  was  presumably  joint  so 
that  those  who  paid  no  part  of  the  note  will  be 
required  to  contribute  proportionally  to  one  who 
paid  the  note.— Owens  v.  Blackburn,  146  N.  Y. 
S.  966,  960. 

i  9  (N.Y.Snp.)  In  an  action  by  one  of  the 
makers  of  a  nonnegotiable  note  against  the  oth- 
er makers  for  contribution,  an  allegation  that 
plaintiff  was  compelled  to  pay  the  note  suffi- 
ciently alleged  that  neither  of  the  defendants 
paid  it— Owens  v.  Blackburn.  146  N.  Y.  S. 
§66,  969. 

Since  the  law  implies  an  agreement  by  die 
other  signers  of  a  joint  and  several  note  to 
equally  contribute  in  case  one  of  the  signer? 
is  required  to  pay  it,  the  one  paying  and  suing 
for  contribution  need  not  allege  an  agreement 
to  contribute  by  the  other  signers.- Id. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  f  68. 

CONVERSION. 

See  Trover  and  ConTersion. 

CONVEYANCES. 

See  Assignments;  Assignments  for  Benefit  of 
Creditors;  Deeds;  Easements,  ||  23.  30; 
FraudOlent  Conveyances;  Religions  Societies, 
I  26;    Vendor  and  Purchaser. 

COPYRIGHTS. 

See  Contracts,  H  04,  95,  09. 

CORPORATIONS. 

See  Abatement  and  Bevival,  i  39 ;  Accord  and 
Satisfaction,  fS  2,  3,  20;  Banks  and  Bankin;:: 
Carriers ;  Injunction,  |  12 ;  Insurance ;  Lim- 
itation of  Actions,  U  5o,  100 ;  Municipal  Co> 
porations;  Perpetuities,  I  7;  Pledges,  |  33: 
Kailroads;  Street  Bailroads;  Taxation.  H 
115,  123,  171%,  376,  496^  876,  870,  8S)3.  SW; 
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Waters   and  Water  Coursea,  iS  188^,  203; 
Wills,  f  684. 

I.  IMOOBFOBATIOK  AITS   OBOAN- 
IZATION. 

i  30  (N.Y.Sup.)  Corporate  owner  of  land,  con- 
veyed to  it  subject  to  a  mortgage  represent- 
ing a  secret  profit  of  the  promoters,  hdd  enti- 
tled, in  a  suit  to  cancel  the  mortgage,  to  recover 
the  damages  to  the  defrauded  stockholders,  to 
be  held  in  trust  for  and  paid  to  them.— Hyde 
Park  Terrace  Co.  v.  Jackson  Bros.  Realty  Co., 
146  N.  Y.  S.  1037. 

m.   CORPORATE  KAIO,  SEAIi,  DOM- 
ICIX.E,  HY-'LAWS,  Airb  R£C01U>8. 

{56  (N.Y.Sup.)  A  resolution  increasing  tbe 
number  of  directors  does  not  become  operative 
until  the  certificate  showing  the  increase  is 
Rled  in  the  office  of  the  Secretary  of  State  and 
the  county  clerk,  as  required  by  Stock  Cor- 
poration Law,  1  26.— Lewis  v.  Matthews,  146  N. 
r.  S.  424. 

TV.   CAPITA!.,  STOCK,  AMD  DIVI- 

xnama. 

(A)   Natare    and    Amoant    of    Capital    and 
Sbares. 

1 67  (N.Y.Sup.)  Where  a  domestic  corporation 
)I>erated  a  co-operative  association  to  supply  its 
Dembers  with  supplies  at  cost,  an  agreement 
:bat,  in  consideration  of  their  contribuUng  $26, 
:bpy  might  withdraw  tit  any  time  and  receive 
>ack  tbe  amount  in  cash  or  trade  held  in  vio- 
ation  of  Stock  Corporation  Law,  {  28. — G.  H. 
lIcGill  Co.  V.  Underwood,  146  N.  Y.  S.  362. 

VI.   OFFICERS  AND  AOiJNTS. 

(A)  Eleetloa  or  Appolatmeat,  <tnallllea> 
tton,  and  Tenure. 

$  283  (N.Y.Sup.)  An  election  of  directors  held 
lefore  a  resolution  increasing  their  number  has 
lecome  operative  b^  filing  the  certificate  as  re- 
mired  by  statute  is  not  void,  and  the  title  to 
fiire  cannot  be  raised  collaterally. — Lewis  v. 
ilatthews,  146  N.  Y.  S.  424. 

1 289  (N.Y.Sup.)  An  election  of  directors  held 
pfore  a  resolution  increasing  their  number  has 
eoome  operative  by  filing  the  certificate  as  re- 
uired  by  statute  is  not  void,  and,  where  it  is 
i><'i>gnized  as  valid  and  they  assume  to  act 
.•ithout  objection  from  any  one,  they  become  de 
acti)  directors. — Lewis  v.  Matthews,  146  N.  Y. 
!.  424. 

C)   RlRhts,  DntlFS,    and  lilabtlltlea    as   to 
Corporation  and  Ita  Member*. 

j308  (N.Y.Sup.)  A  vote  by  the  directors  to 
ay  the  officers  for  past  services  performed  with- 
ut  agreement  as  to  salary  is  without  authority. 
-Lewis  V.  Matthews,  146  N.  Y.  S.  424. 

The  fixing  of  future  salaries  of  the  officers  of 
corporation  is  a  matter  of  administration 
■ithin  the  power  of  the  directors,  and,  when 
leir  action  is  ratified  by  a  majority  of  the 
tockholders,  it  cannot  be  disturbed  at  the  in- 
tance  of  the  dissenting  stockholder  in  the  ab- 
?nce  of  fraud.— Id. 

A  want  of  power  in  a  de  facto  board  of  direc- 


tors to  pass  a  resolution  fixing  the  salaries  of 
officers  18  an  irregularity  that  can  be  ratified 
by  the  stockholders.— Id. 

{312  (N.Y.Sup.)  An  unaothorized  vote  by  the 
directors  to  pay  the  officers  for  past  services 
performed  without  agreement  as  to  salary  can- 
not be  ratified  by  a  mere  majori^  of  the  stock- 
holders.—Lewis  V.  Matthews,  l46  N.  Y.  S.  424. 

11320  (N.Y.Sup.)  Complaint  and  reply  in  a 
stockholder's  action  to  compel  the  return  of  a 
certain  sum  to  a  corporation  by  directors,  who 
had  wrongfully  procured  and  retained  such 
sum,  considered  with  the  answer,  and  held  that 
defendant's  motion  for  judgment  on  the  plead- 
ings should  be  denied.— Theobald  v.  United 
States  Rubber  Co.,  146  N.  Y.  S.  597. 

Vn.  CORPORATE  POWERS   AJm 
XJABUJTIES. 

(A)  Bzteat  and  Bzerelae  of  Powera  la 
General. 

{  376  Cf.Y.Sup.)  A  domestic  corporation  may 
not  purchase  its  own  stock  except  out  of  surplus 
earnings.- G.  H.  McGill  Co.  v.  Underwood,  146 
N.  Y.  8.  362. 

(B)  Repreaentation  of  Corporation  br  Of- 
floera   and   Avents. 

{♦13  (N.Y.Sup.)  A  by-law  of  a  company  giv- 
ing its  president  special  supervision  and  care 
over  ita  property  and  concerns  did  not  author- 
ize him  to  borrow  money  or  secnrities  on  the 
company's  credit  to  cover  his  own  defalcations. 
—Logan  V.  Fidelity-Phenlx  Fire  Ins.  Co.  of  New 
York,  146  N.  Y.  8.  678. 

{425  (N.Y.Snp.)  Within  Negotiable  Instru- 
ments Law,  (  42,  a  corporation  which  authoris- 
ed an  employ^  to  indorse  checks  for  deposit 
held  not  estopped  to  deny  her  authority  to  in- 
dorse them  in  blank  as  against  bank  who  col- 
lected them  for  her  transferees.- Standard 
Steam  Specialty  Co.  v.  Com  Exchange  Bank, 
146  N.  Y.  S.  181.  ■ 

{425  (N.Y.Sup.)  The  president  of  an  insur- 
ance company  had  no  implied  authority  to  bor- 
row securities  from  a  director,  ostensibly  to  re- 
tire certain  reinsurance  risks,  but  in  fact  to 
cover  bis  own  defalcations,  and,  having  done  so, 
the  corporation  was  not  estopped  to  deny  the 
existence  of  any  such  authority.— Logan  v.  Fi- 
delity-Phenix  Fire  Ins.  Co.  of  New  York,  146 
N.  Y.  8.  678. 

{432  (N.Y.Sup.)  Receipt  by  the  president  of 
defendant  for  certain  corporate  stock  borrowed 
from  plaintiff  held  not  conclusive  of  the  ques- 
tion whether  it  was  borrowed  for  the  account  of 
the  insurance  company  or  for  the  individual 
benefit  of  the  president — ^Logan  v.  Fidelity- 
I'henix  Fire  Ins.  Co.  of  New  York,  146  N.  Y. 
S.  678. 

{ 432  (N.Y.Sup.)  In  an  action  against  a  cor- 
poration for  breach  of  a  contract  of  employment 
entered  into  between  plaintiff  and  defendant's 
treasurer,  evidence  that  defendant  accepted  and 
paid  for  plaintiff's  services  for  one  week  is  suHi- 
cient  prima  facie  evidence  of  the  treasurer's  au- 
thority.— Latiner  v.  Wonderland  Amusement 
Co.,  146  N.  Y.  S.  779. 
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(D)  Coatraeta  and  laAabteOaeaa* 
1448  (N.T.Sup.)  Admimiona  of  corporate  lia- 
bility, made  prior  to  tlie  completion  of  the  in- 
corporation, are  not  binding  on  tlie  company. — 
Nahoum  v.  N.  E.  Marcoglon  &  Co.,  146  N.  T. 
S.  1063. 

Vm.  IHSOX.VEHCT  AIVS  BEOETVERS. 

1568  (N.y.Sup.)  Creditors  of  an  inrolvent 
coruoration  as  between  themselves  held  only  en- 
titled to  interest  upon  their  claims  to  the  date 
wlien  the  receiver  took  possession  of  the  assets. 
—In  re  Carnegie  Trust  Co.,  146  N.  Y.  S.  809. 

Xn.  FOREIOIf  COBPOKATIOKS. 

{640  (N.Y.Sup.)  Since,    under    the    General 
Corporation  Law  of  New  Je 
ed  by  Act  March  28,  1004 


Corporation  Law  of  New  Jersey,  1 30,  as  amend- 
.....      .    -_ ^    j^         .._.. 

action  could  not  be  maintained  in  New  Jersey 


•275),   an 


asainst  directors  for  a  judgment  in  the  name  of 
the  corporation,  for  dividends  unlawfully  de- 
clared, such  an  action  cannot  be  maintained  in 
New  York  axainst  the  directors  of  a  New  Jersey 
corporation,  though  New  York  Stock  Corpora- 
tion Law,  {  28,  makes  directors  liable  "to  such 
corporation,"  and  section  TO  makes  directors  of 
a  foreign  corporation  liable  in  the  same  manner 
as  the  directors  of  a  domestic  corporation.— De 
Baismes  v.  United  States  Lithograph  Co.,  146 
N.  Y.  S.  813. 

The  internal  management  of  a  foreign  corpora- 
tion should  be  left  entirely  to  the  state  of  ita 
origin. — Id. 

CORROBORATION. 

See  Criminal  Law,  fj  607,  510,  511. 

COSTS. 

See  Banks  and  Banking,  |  817 ;  Bzecutors  and 
Administrators,  §  263 ;  Insurance,  }  513 ;  In- 
toxicating Liquors,  |  254. 

I.   NATTTBE,  GROUNDS.  AMD  EXTEmC 
OF  RIGHT  IK  GEMERAX.. 

I  3  (N.Y.Sup.)  Costa  can  only  be  taxed  when 
awarded  in  pursuance  of  some  statute,  and 
there  is  no  flexibility  in  the  rule  relating  to 
costs  in  law  actions,  for  nothing  la  left  to  the 
court's  discretion. — Moore  v.  Vulcanite  Portland 
Cement  Co.,  146  N.  Y.  S.  04. 

i3  (N.Y.Sup.)  While  statutory  costs  are  a 
matter  of  right,  authority  for  a  claimed  item  of 
costs  must  be  found  in  the  statute.— Friedman 
V.  Borchardt,  146  N.  Y.  S.  896. 

{  9  (N.Y.Sup.)  Where  a  referee,  under  a  ref- 
erence of  all  the  issuesL  tiled  a  report  without 
awarding  costs,  an  interlocutory  judgment  Uiere- 
on  terminated  his  power  to  grant  discretionary 
cost*  under  Code  Civ.  Proa  SS  lOlS,  1022,  and 
his  subsequent  appointment  as  referee  to  ascer- 
tain damages  only  did  not  empower  him  to 
award  such  costs,  bat  his  authority  as  to  costs 
was  limited  to  costs  arising  in  the  ascertain- 
ment of  the  damages. — Barnes  v.  Midland  R. 
Terminal  Co.,  146  N.  Y.  S.  1033. 

I  13  (N.Y.Sup.)  The  action  being  in  equity, 
neither  party  is  entitled  to  costs  as  matter  of 
right.— Blydenburgh  v,  Ely,  146  N.  Y.  S.  268. 


1 57  (N.Y.Snp.)  nte  coort,  in  confirming  the 
report  of  a  referee,  appointed  after  interlocntor; 
Judgment  to  ascertain  damages  only,  may,  ii 
confirming  his  report  on  damages,  review  bis 
recommendation  as  to  costs  incurred  in  af- 
oertaining  the  damages,  and  only  the  conrt 
wliich  imposes  costs  on  the  losing  party  mij 
grant  an  extra  allowance  under  Code  Civ.  Proc. 
U  3252.  8253.— Barnes  v.  Midland  R.  Termiot! 
Co.,  146  N.  Y.  8.  1038. 

m.  PERSOm.  PROPERTY.  AHD 
TJTKDH  T.Tai»T.«. 

i  97  (N.Y.Sup.)  Peisons  having  an  interest  in 

the  action,  who  refused  to  join  as  plaintifEs  and. 
being  made  defendants,  merely  asked  for  their 
share  of  any  recovery,  could  not  be  held  liable 
for  costs  under  Code  Civ.  Proc.  }  3247.— Moore 
V.  Vulcanite  Portland  Cement  Co.,  146  N.  Y.  S. 
94. 

{  99  (N.Y.Sup.)  Under  Code  dv.  Proc.  13247, 
providing  that  when  the  cause  of  action  be- 
comes the  property  of  a  person  not  a  party  to 
the  action,  such  person  shall  be  liable  for  the 
costs,  persons  made  defendants,  for  whose  bene- 
fit a  portion  of  the  judgment  against  the  other 
defendant  was  assigned  in  trust  to  be  paid  when 
collected,  could  not  be  held  liable  upon  reversal. 
—Moore  v.  Vulcanite  Portland  Cement  Co,  146 
N.  Y.  8.  94. 

COUNTERFEITING. 

See  Set-Off  and  Counterdaim. 

COURTS. 

See  Appeal ;  Appearance ;  Attorney  and  Client 
5  46;  Contempt;  Eminent  Domain,  j|  66, 
237 ;  Executors  and  Administrators,  §  17 ;  In- 
toxicating Liquors,  |  76;   Judges. 

I.  HATITRE,  EXTENT,  AND  EXERCm 
OF  JURI8DIOTION  IN  OENERAI.. 

I  14  (N.Y.Sup.)  Under  Code  Ov.  Proc  |17S0. 
a  nonresident  administrator  could  not  maintain 
an  action  against  a  foreign  corporation  for 
wrongful  death  occurring  in  another  state- 
English  V.  New  York,  N.  H.  &  H.  B.  Co.,  146 
nTy.  S.  963. 

The  courts  of  New  York,  tboogh  having  jn- 
risdiction,  should  not  entertain  jurisdictioD  of 
an  action  for  wrongful  death  against  a  foreign 
corporation  brought  by  a  nonresident  admin- 
istratrix for  a  wrongful  death  occurring  in  an- 
other state.— Id. 

{37  (N.Y.Sup.)  An  objection  to  the  jorisdic- 
tion  may  be  taken  at  any  time.— People  ex  id- 
Cecere  v.  Slocum.  146  N.  Y.  S.  556. 

n.   ESTABI.ISHMENT.    OROANIZA* 

TION,  AND   PRO0ES1TRE   IN 

OENERAI.. 

(D)  Ralea    o<    Deotslon,    AdJadieatloBs. 
Oplnlona,  and  Reeorda. 

I  87  (N.Y.Sur.)  An  affirmance  of  a  jud^en: 
by  the  Ckiurt  of  Appeals  without  an  opinion  is 
not  necessarily  an  approval  of  the  opinion  o( 
the  court  below.— In  re  Baasetf  s  WiU,  146  >'• 
Y.  &  842. 
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{  89  (N.Y.Sup.)  The  rale  of  stare  decisis  held 
controlling  only  as  to  decisions  in  harmony  with 
established  law. — Montrose  ▼.  Baggott,  146  M. 
X.  S.  649. 

IV.   001TKT8   OF   XiimTED    OK   INFE- 
BIOB  JXmiSDICTION. 

S  189  (N.Y.Snp.)  A  default  in  the  Municipal 
Court  will  not  be  opened  where  the  only  excuse 
was  that  defendanfa  attorney  handed  plaintiff 
an  affidavit  that  he  was  going  to  appear  in  the 
City  Magistrate's  Court,  which  plaintiff  present- 
ed with  a  statement  of  the  circumstances. — Mil- 
ler V.  Samson,  146  N.  Y.  S.  182. 

S  189  (N.Y.Sup.)  Where  defendant  in  Munici- 
pal Court,  after  two  defaults  bad  been  opened, 
asain  defaulted,  and  no  reason  for  his  failure  to 
appear  was  shown,  court  held  to  have  properly 
refused  to  open  the  default — Bodow  ▼.  LieTin, 
14G  N.  Y.  S.  144. 

I  189  (N.Y.Sup.)  Under  Municipal  Court  Act, 
i  145,  there  being  a  verified  complaint  in  an 
action  for  more  than  $50,  a  written  answer  or 
jemurrer  is  necessary  to  raise  an  issue,  so 
that  there  being  such  complaint  and  no  answer 
jr  demurrer,  plaintiff  making  a  prima  facie 
?ase,  there  can  be  no  judgment  on  the  merit! 
For  defendant— Funk  &  Wagnalls  Co.  t.  Miller, 
146  N.  Y.  S.  187. 

S  189  (N.Y.Co.Ct.)  While  the  judgment  of  a 
City  Court  must  under  Code  Civ.  Proc.  |  3017, 
>e  deemed  a  judtnnent  of  the  County  Court  after 
M^inx  docketed  therein,  the  latter  court  cannot 
set  It  aside.— In  re  Korpolinski,  146  N.  Y.  S. 
S59. 

Under  Code  Civ.  Proc.  |  721,  providing  that 
iudzments  of  courts  of  record  are  not  to  be  im- 
;jaired  by  a  mistake  in  the  name  of  a  party,  a 
iudgment  granted  in  a  City  Court  and  docketed 
a  the  County  Court  could  not  be  impaired  on 
tcoount  of  a  mistake  in  the  name  of  the  de- 
fendant.— Id. 

I  190  (N.Y.Sop.)  Sureties  on  bond  on  appeal 
rom  the  Municipal  Court  held  to  be  discharged 
f  exceptions  are  taken  and  the  sureties  do  not 
ustify  but  are  lx>und  if  no  exceptions  are  tak- 
n,  or  if  taken  the  sureties  justify.— Montrose 
'.   BaKKott.  146  M.  Y.  S.  649. 

If,  on  appeal  from  a  Municipal  Court,  excep- 
ioDS  to  sureties  on  the  appeal  bond  are  with- 
Irawn  by  written  or  oral  stipulation  before  the 
ime  for  justification  fixed  either  by  original  no- 
ice  or  by  stipulation  for  adjournment  thereof 
spires,  the  undertaking  stands  as  though  no 
xception  to  the  sureties  had  been  taken.— Id. 

S  190  (N.Y.Sup.)  Judgment  on  the  pleadings 
buuld  be  rendered  for  defendant  in  an  action 
gainst  a  surety  on  an  undertaking  on  appeal 
rem  the  Municipal  Conrt,  where  the  complaint 
.oes  not  allege  compliance  with  Code  Civ.  Proc. 

1309,  prohibitiag  snch  an  action  until  10  days 
iter  servic*  ai>on  appellant's  attorney  and  the 
urety  of  a  notice  of  entry  of  judgment  affirm- 
ag  the  judgment  appealed  from  or  dismissing 
be  appeal,  etc. — Monarch  Mining  Co.  v.  lAugh- 
in,  146  N.  Y.  8.  1068. 


V.   OOUBTS  OF  PBOBATE  JTUBISDIO- 
TION. 

1 200IA  (N.Y.Sup.)  The  Surrogate's  Court  is 
one  of  strictly  limited  statutory  jurisdiction  and 
has  no  general  equity  powers. — In  re  Ziegler, 
146  N.  f .  S.  881. 

Vm.  OOKCITRBENT  AITD  '  CONFI.IOT- 
IKO  JXTKISDIGTIOK.  ANB 

ooicmr. 

i  489  (N.Y.Snp.)  Act  Cong.  March  S,  IBSL  f 
10,  and  Act  Cong.  Feb.  20,  1905,  i  23,  relating 
to  trade-marks  and  jurisdiction  of  suits  there- 
on, held  not  to  impair  the  junsdiction  of  state 
courts  over  suits  for  the  protection  of  trade- 
marks, whether  registered  or  not.— Julius  Kay- 
ser  &  Co.  ▼.  Italian  Silk  Underwear  Co.,  146 
N.  Y.  S.  22. 

COVENANTS. 

See  Injunction,  |g  62,  113.  126. 

n.  OONSTBUOTION   AHB   OPE&A- 
TION. 

(C)  CoTcaamta  aw  to  Use  of  Real  Property. 

{51  (N.Y.Sup.)  A  restrictive  covenant  in  a 
deed  that  the  north  wall  of  said  dwelling  shall 
stand  five  feet  from  the  north  line  of  piof'  con- 
strued as  fixing  the  exact  position  of  the  north 
wall,  and  not  that  the  wall  could  be  built  no 
closer  to  the  north  line.— Thompson  v.  Diller,  146 
N.  Y.  S.  438. 

Where  an  original  owner  of  a  tract  of  land 
platted  it  and  made  all  deeds  to  lots  therein  sub- 
ject to  restrictive  building  and  beauty  cove- 
nants, and  the  subsequent  lot  owners  executed 
the  covenants  in  accordance  with  the  common 
plan,  such  covenants  are  to  be  enforced  in  the 
very   words  used  if  free  from   ambiguity.— Id. 

Covenants  in  a  deed  held  not  to  restrict  en- 
trance to  a  dwelling  house  at  the  side.— Id. 

(D)  Co-venanta    Ranntnv    Tvith    tbe    Laad. 

i79  (N.Y.Sup.)  If  it  appears  that  boilding 
restrictions  in  a  deed  were  entered  into  for  the 
common  advantage  of  all  the  lot  owners  in  a 
common  tract,  the  right  of  enforcement  passes 
to  successive  lot  owners.— Thompson  v.  Diller, 
146  N.  Y.  8.  438. 

A  purchaser  under  a  deed  containing  restric- 
tive building  covenants  held  bound  by  a  cove- 
nant in  a  deed  to  his  grantor,  though  it  differed 
from  the  covenant  in  his  deed. — Id. 

184  (N.Y.Snp.)  Restrictive  building  cove- 
nants in  deeds  are  valid  and  will  be  enforced  in 
equity  against  subsequent  purchasers  who  buy 
with  notice.— Thompson  t.  Diller,  146  N.  Y.  8. 
438. 

rV.  ACTIONS  FOB  BBEAOH. 

I  108  (N.Y.Snp.)  The  fact  that  a  lot  owner 
might  build  his  bouse  across  the  whole  width  of 
his  lot  and  destroy  the  building  scheme  con- 
tained in  covenants  in  his  deed  held  no  defense 
to  the  enforcement  of  such  covenants. — Thomp- 
son v.  Diller,  146  N.  Y.  S.  438. 

The  enforcement  of  a  restrictive  building  cov- 
enant in  a  deed  held  not  defeated  by  the  fact 
that  in  some  instances  different  covenants  wer« 
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made  as  to  some  of  the  Iota  in  the  common 
tracts. — Id. 

The  fact  that  restrictive  covenants  in  a  deed 
were  to  cease  at  a  stated  time  held  no  defense  to 
the  enforcement  of  such  covenants  11  rears  I>e- 
fore  the  termination  of  the  period.— Id. 

§  121  (N.Y.Sup.)  A  judgment  of  foreclosure, 
to  which  defendant  was  not  a  party,  held  not 
available  to  show  breach  of  defendant's  cov- 
enant that  the  property  was  free  from  all  in- 
cumbrances, in  tne  absence  of  evidence  that  she 
liad  notice  of  the  action  and  an  opportunity  to 
defend.— Fernbach  v.  Stein,  146  N.  T.  S.  1078. 

Where  defendant  was  not  a  party  to  a  suit  to 
foreclose  a  mortgage  on  property  which  she  sold 
to  plaintiff  with  a  covenant  against  incumbranc- 
es, evidence  that  her  brother  was  a  witness  in 
such  action  was  insufficient  to  show  that  she 
bad  notice  and  an  opportunity  to  defend. — ^Id. 

CREDIBILITY. 

See  Witnesses,  ||  330-400. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors ;  Banli- 
ruptcy;  Franduleut  Conveyances;  Insolven- 
cy;   States,  f  110. 

CRIMINAL  LAW. 

See  Conspiracy ;    Contempt,   {<  2,  3,  40,  67 ;  j 
Gaming,  1 68 ;   Homicide ;   Indictment  and  In- 1 
formation ;  Intoxicating  Liquors,  §  242 ;   Libel  i 
and  Slander,  1 147 ;  Prize  Fighting ;  Threats ; 
Weapons. 

in.'  PARTIES  TO   OFFENSES. 

1 59  (N.Y.Sup.)  To  be  an  "accomplice"  one 
must  be  so  connected  with  the  crime  that  at 
common  law  he  could  himself  be  convicted  as 
a  principal  or  accessory  before  the  fact. — People 

V.  Sweeney,  146  N.  Y.  S.  637. 
To  make  one  a  principal  or  accessory  before 

the  fact,  BO  that  he  can  be  an  accomplice,  he 
must  have  had  an  intention  that  his  act  should 
aid  in  the  commission  of  the  crime.— Id. 

VI.  UaUTATION  OF  PROSEOimONS. 

i  147  (N.Y.Sup.)  In  view  of  Code  Cr.  Proc.  f 
4,  requiring  a  crime  to  be  prosecuted  by  indict- 
ment, one  cannot  under  Pen.  Code,  |  610,  be 
convicted  of  an  attempt  to  commit  the  crime 
charged  in  the  indictment,  where  the  indictment 
was  found  after  an  indictment  for  the  attempt 
was  barred  by  limitations.- People  v.  Di  Pas- 
quale,  146  N.  Y.  S.  523. 

▼n.  FOBMER  JEOPARDY. 

_  f  168  (N.Y.Sup.)  While  contempt  of  court  is 
in  the  nature  of  a  crime,  the  procedure  resulting 
in  a  criminal  contempt  is  not  a  criminal  prose- 
cution which  will  prevent  subsequent  criminal 
prosecution,  notwithstanding  Const,  art.  1,  §  6, 
prohibiting  double  jeopardy  for  the  same  offpnse. 
— Hanbury  v.  Benedict,  146  N.  Y.  S.  44. 

I  173  (N.Y.Co.Ct.)  That  defendant  has  plead- 
ed not  guilty  to  an  indictment  is  not  cause  for 
dismissal  under  Const,  art.  1,  |  6,  relative  to 
former  jeopardy,  of  a  second  indictment  found 
against  him  for  the  same  offense. — People  T. 
Stanton,  146  N.  Y.  S.  862. 


X.  EVYDENOK. 

I  (A)  Jnaielal     Kotlee,     PreaaaiptlOBa,     «■< 
I  Burden  of  Proof. 

{325  (N.Y.Sur.)  Where  there  are  conflicting 
I  presumptions,  one  of  which  will  impute  a  felony, 
and  the  other  a  crime  of  lesser  degree,  the  pre- 
sumption for  the  lesser  offense  will  be  followed. 
—In  re  Bichler,  146  N.  Y.  S.  846. 

(B)  Facts  In  Isane  and  Relevant  to  Iasiie% 
and  Ilea  Geatae. 

,  f  339  (N.Y.)  On  a  trial  for  homicide,  evidence 
held  to  show  that  defendants  used  or  were  call- 
ed by  the  various  aliases  and  nicknames  men- 
tioned in  'the  indictment  and  used  by  the  cnart 

<  and  district  attorney  in  referring  to  defend- 
ants.—i'eople  v.  Seidensbner,  104  N.  E.  420,  210 
N.  Y.  341. 

(C)  Otber  Oflenaea,  and  Character   of  Ac- 
caaed. 

f  378  (N.Y.)  That  defendant,  in  a  proeec-<i- 
tion  for  larceny,  had  been  questioned  on  dinvt 
examination  as  to  the  prosperity  and  busint-.-^i 
ability  of  some  members  of  his  family  did  n'>c 
authorize  the  district  attorney  to  show  that  he 
was  related  to  another  person  accused  of  mur- 
der.— People  v.  Pindar,  104  N.  E.  133,  210  N.  Y. 
191. 

(D)  Materiality   and  Competener  la   (Sea- 
eral. 

{390  (N.Y.)  In  a  prosecation  for  larceny  in 

obtaining  money  by  a  fraudulent  cfaedc,  the  dr-  ' 
fense  being  innocent  intent,  defendant  was  enti- 
tled to  show  any  restitution  actually  made,  hut  i 
he  could  not  show  that  he  contemplated  makir:  ' 
restitution.— People  v.  Pindar,  104  N.  E.  ItVl,  , 
210  N.  Y.  191.  I 

(6)  Aeta  and  Declarations  of  Conaplraton 
and  Codefeadanta.  . 

(  422  (N.Y.)  Where  there  was  some  te8timoa.T 
i  that  a  police  lieutenant  conspired  with  defend-  i 
I  ants  and  others  to  kill  deceased,  conversations  { 
I  between  him  and  any  of  the  conspirators  h'ii 
admissible. — People  t.  Seidensbner,  104   N.  tl  i 
420,  210  N.  Y.  341.  I 

'      Admission    of   conversations   between    defend- 
I  ants'  co-conspirators  and  a  third  person  held  D'<t  I 
I  error  in  any  event,   where  they   were   repeatf<l  I 
\  to  defendants,  who  acted  thereon  assuming  that  | 
they  were   truthfully  reported. — Id. 

1 427  (N.Y.)  On  a  trial  for  homicide,  eviden'«  : 
as  to  a  conspiracy  between  the  four  defendact! 
and  three  witnesses  for  the  state  held  suffirienc 
to  justify  testimony  as  to  conversations  betweto  | 
two  or  more  of  such  witnesses  in  the  absence  '  ( 
defendants. — People  t.  Seidensbner.  104  N.  t. 
420,  210  N.  Y.  341. 

(J)  Teatlmonx   of  AceompUeea   and   Cod«< 
fendanta. 

{ 507  (N.Y.Sup.)  A  mere  messenger  of  coc- 
spirators  to  prevent  F.  from  t^tifying  to  cer- 
tain matters  held  not  an  accomplice,  reqnirin! 
corroboration  of  his  testimony. — People  v.  Sween- 
ey, 146  N.  Y.  S.  637. 

§510  (N.Y.Sup.)  The  evidence  of  accomplices 
alone  is  sufficient  to  establish  that  a  crime  h»» 
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*en  committed.— People  ▼.  Sweeney,  146  N.  T. 
!.  637. 

The  rule  as  to  the  corroboratioii  of  an  ac- 
omplice's  evidence  does  not  aiqtljr  to  every  part 
f  his  evidence. — Id. 

$511  (N.Y.)  Where  accused's  connection  with 
1  crime  is  established  entirely  by  the  testimony 
if  confessed  accomplices,  evidence  that  accused 
lad  a  motive  to.  commit  the  crime  will  not  of 
tsplf  supply  necessary  corroboration.— People 
•.  Beclcer,  104  N.  E.  i96,  210  N.  T.  274. 

1 51 1  (X.Y.Sup.)  The  evidence  corroborating 
n  accomplice's  testimony  need  not,  of  itself, 
irove  defendants'  participation  in  the  crime,  nor 
leed  it  be  inconsistent  with  their  innocence,  if 
t  tends  to  connect  them  with  the  crime  without 
he  aid  of  the  accomplice's  testimony.— People  v. 
Jweeney,  146  N.  Y.  S.  637. 

(H)  'Welsh*  and   iiuflleleney. 

S566  (N.Y.Sup.)  The  probative  force  of  a 
vitness'  identification  of  accused  must  be  de- 
ermined  by  the  witness'  reliability  based  on 
lis  familiarity  with  the  person  in  controversy 
ind  hiB  freedom  from  prejudice. — People  v.  Cas- 
iidy,  146  N.  Y.  S.  16. 

In  a  prosecution  for  robbery  in  the  first  de- 
;rpe  and  grand  larceny  in  the  second  degree, 
evidence  held  insufficient  to  identify  accused  as 
be  person  who  committed  the  offense. — Id. 

XII.   TRIAI.. 
(A)  Preliminary  Proceedlnar** 

S627>/2  (N.Y.Sup.)  A  motion  for  leave  to  in- 
|Hot  tlie  minutes  of  the  grand  jury  is  addressed 
0  the  sound  discretion  of  the  court. — People  v. 
Sweeney,  146  N.  Y.  S.  687. 

B)   Coarse  and  Condaet  of  Trtol  tn  Gen- 
eral. 

i649  (N.Y.)  Refusal  of  the  trial  judge  to 
Tsnt  an  adjournment  during  the  cross-ezamina- 
ion  of  a  witness,  after  accused's  counsel,  who 
lad  been  in  court  with  long  sessions  for  a  week, 
lad  been  constantly  engaged  for  a  period  of  ten 
lonrs  and  a  half  with  but  slight  intermission, 
irld  an  abuse  of  discretion.— People  v.  Becker, 
l(M  N.  B.  396,  210  N.  Y.  274. 

ii  655  (N.Y.)  Accused  is  not  only  entitled  to 
lave  questions  of  law  decided  properly,  but  to 
lave  questions  of  discretion  reasonably  disposed 
)f,  and  that  the  court,  however  unintentionally, 
•hall  not  discriminate  against  him  and  in  favor 
)f  the  people.— People  v.  Becker,  104  N.  E.  396, 
no  N.  Y.  274. 

('ondnct  of  the  court  at  the  beginning  of  a 
;rlal  for  murder  in  refusing  to  hear  accused's 
counsel  on  a  motion  for  postponement  and 
:hreatening  to  have  him  removed  out  of  court, 
111  in  the  presence  of  the  panel  from  which  tne 
iury  was  subsequently  selected,  held  improper. 
—Id. 

The  rule  that  inadvertent  slips  of  counsel 
will  be  excused  on  appeal  does  not  apply  to  the 
presiding  judge,  whose  failure  or  refusal  to  cor- 
rect and  check  important  and  repeated  errors  of 
Ilic  district  attorney  in  his  opening  statement 
Bill  not  be  excused. — Id. 

In   a    prosecution    for   a   capital   crime,    the 


court,  in  criticising  accused's  counsel,  denying 
every  application  made  by  him  for  an  adjourn- 
ment, and  ruling  against  him  on  matters  con- 
nected with  the  conduct  of  the  trial,  held  guilty 
of  prejudicial  misconduct  which  deprived  accuB- 
ed  of  a  fair  trial.— Id. 

I  659  (N.Y.)  Use  of  aliases  and  nicknames  by 
the  court  in  referring  to  defendants,  where  not 
excessive,  held  not  error.— People  v.  Seiden- 
shner,  104  N.  B.  420,  210  N.  T.  341. 

i  656  (N.Y.)  It  was  errot  for  the  court  of  its 
own  motion  to  criticise  accused's  counsel  for  pe- 
culiarities in  the  form  of  hig  questions  which 
were  innocuous,  to  intervene  to  protect  the  peo- 
ple's witnesses  on  cross-examination,  to  exclude 
questions,  and  to  refuse  to  permit  the  district 
attorney  to  concede  a  fact  about  which  there 
was  apparently  no  dispute.— People  v.  Becker, 
104  N.  E.  396,  210  N.  Y.  274. 

Discrimination  by  the  trial  judge  in  his  treat- 
ment of  witnesses,  showing  prejudice  in  favor  of 
the  people,  held  to  constitute  prejudicial  miscon- 
duct on  his  part. — Id. 

(C)   Reception  of  Brldenee. 

{662  (N.Y.)  Code  Cr.  Proc.  t  8,  permitting 
the  reading  of  a  deposition  of  a  decedent  whose 
testimony  has  been  taken  in  &e  presence  of 
accused  on  preliminary  examination  with  oppor- 
tunity for  cross-examination,  is  constitutional. 
—People  V.  Qualey,  104  N.  E.  138,  210  N.  Y. 
202. 

(B)  ArHiiments  and  Condnet  of  Coanael. 

1 707  (N.Y.)  It  is  not  contumacious  conduct 
for  accused's  counsel,  after  having  been  errone- 
ously refused  permission  to  ask  questions  of  a 
witness,  to  refuse  to  put  them  long  after  the 
witness  had  been  dismissed,  on  this  being  re- 
tendered  for  that  purpose. — People  v.  Becker, 
104  N.  E.  396,  210  N.  Y.  274. 

{713  (N.Y.)  Use  of  aliases  and  nicknames 
by  district  attorney  in  referring  to  defendants, 
where  not  excessive  or  in  bad  faith,  held  not 
prejudicial  error.— People  v.  Seidensbner,  1()4 
N.  E.  420,  210  N.  Y.  341. 

S  720  (N.Y.)  On  a  trial  for  homicide,  it  was 
the  duty  of  counsel  for  the  prosecution  as  well 
as  for  the  defendants  to  discuss  the  evidence 
from  their  respective  standpoints.— People  v. 
Seidensbner,  104  N.  E.  420,  210  N.  Y.  341. 

17221/2  (N.Y.)  In  a  prosecution  of  a  police 
lieutenant  for  procuring  the  killing  of  a  gam- 
bler, statements  of  the  district  attorney  in  open- 
ing the  case  with  reference  to  accused's  general 
corrupt  conduct  as  a  grafting  police  officer,  hav- 
ing no  relation  to  the  crime  in  question,  held 
improper.— People  v.  Becker,  KM  N.  B.  306,  210 
N.  Y.  274. 

J 728  (N.Y.)  Where,  after  objection,  counsel 
for  prosecution  refrained  from  any  prejudicial 
use  of  the  term  "gunmen"  in  referring  to  de- 
fendants, and  no  ruling  or  instruction  was  re- 
quested, held,  that  no  error  appeared.— People 
v.  Seidensbner,  104  N.  E.  420,  210  N.  Y.  341. 

1 730  (N.Y.)  References  of  the  district  attor- 
ney in  opening  a  murder  case  to  the  conduct  of 
accused,  as  a  grafting  lieutenant  of  police,  held 
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not  cured  by  the  courfa  rnlinn  on  the  objec- 
tion.—People  T.  «ecker,  104  N.  E.  3Q&,  210  N.  Y. 
274. 

(F)    ProTlnee  of  Cosrt   an<  Jsrr  im   Oem- 
eral. 

1 742  (N.Y.)  CndibiUty  of  witnesses^  thoush 
of  the  criminal  and  depraved  class,  ana  weight 
to  be  given  thdr  testimony,  held  for  the  jury.— 
People  v.  Seidenahner,  104  N.  E.  420,  210  N.  Y. 
S41. 

(O)  ITeoes«ttT>  Reiialdtes.  sad  SaflieleBey 
of  Instraotlons* 

{  786  (N.Y.)  It  is  improper  to  charge  that  ac- 
cused, being  an  interested  witness,  is  not  enti- 
tled- to  as  much  credence  as  an  uninterested 
witness.— People  t.  Gerdvine,  104  N.  E.  129,  210 
N.  Y.  184. 

I  81 1  (N.Y.)  A  charge,  In  a  prosecution  for 
homicide,  ouUining  in  detail  the  claims  of  the 
proaecDtion  and  the  evidence  and  arguing  in  fa- 
vor of  the  credibility  of  the  people's  witnesses, 
bat  containing  no  statement  of  the  arguments 
or  evidence  of  accused  to  rebut  the  same,  was 
erroneous.— People  t.  Becker,  104  N.  B.  396,  210 
N.  Y.  274. 

(H)  Reqaeata   for   Inatraetloaa. 

1 834  (N.Y.)  On  a  trial  for  homidde,  the  mod- 
ification by  Uie  court  of  a  requested  instruc- 
tion as  to  considering  the  result  of  the  separate 
trial  of  one  Jointly  indicted  with  defendants  held 
not  error.— People  v.  Seidensbner,  104  N.  E. 
420,  210  N.  Y.  S41. 

Addition  to  instmction  as  to  determining  hom- 
icide case  on  the  evidence  and  not  on  the  ad- 
dresses of  counsel,  that  the  argument  of  coun- 
sel based  ois  evidence  should  receive  attention, 
KM  not  error. — Id. 

On  a  trial  for  homicide,  the  modification  of 
an  instruction  as  to  diaregarding  references  in 
the  evidence  to  the  character  or  &.te  of  a  friend 
of  the  defendants  held  not  error.— Id. 

(L)  WalTer  sad  OorrecUoa  of  Irrearalarl- 
tlea  aad  Brrom. 

1900  (N.Y.)  Improper  statements  made  by 
the  district  attorney  in  his  opening  statement, 
charging  accused  with  general  corrupt  conduct 
and  grafting  as  a  police  office^  held  not  cured 
by  the  subsequent  admission  of  a  statement  by 
one  of  the  conspirators  to  the  district  attorney, 
indnding  accusations  of  extended  corrupt  con- 
duct by  accused  in  making  collections  from  dis- 
orderly persons  for  protection  from  prosecution. 
-People  V.  Becker,  104  N.  E.  396.  210  N.  Y. 
274. 

XV.  APPEAI.  AND  ERBOB.  Ain> 
OEBTIORABI. 

(B)  Preseatation  aad  Reservatloa  la  laovr- 
er  Court  of  Oronada  of  Review. 

I  1037  (N.Y.)  Where  no  statements  were 
made  by  the  counsel  for  the  prosecution  in  dis- 
cussing the  evidence  that  could  not  have  Iieen 
corrected  if  attention  had  been  called  thereto  on 
the  submission  of  the  case  to  the  jury,  any  al- 
leged misunderstanding  arising  from  any  such 
statement  did  not  require  a  reversal.— People  ▼. 
Seidensbner,  104  N.  B.  420,  210  N.  Y.  341. 


1 1048  (N.Y.)  Except  where  the  sentence  is 
ot  death,  the  jurisdiction  of  the  Appellate 
Court  is  confined   to  the  consideration  of  er- 


rors poinfed  out  by  proper  exceptions  on  the 
record.— People  v.  Pi]  " 
N.  Y.  191. 


?indar,  104  N.  K  133,  210 


I  1056  (N.Y.)  Where  persons  convicted  of 
murder  in  the  first  degree  were  defended  bj 
able  and  exi>erienced  counsel,  the  failure  ot 
their  counsel  to  except  to  the  charge  deprived 
the  claim  of  error  in  the  charge  of  much  of  iti 
force.— People  v.  Seidensbner,  104  N.  B.  420,  210 
N.  Y.  341. 

S  1060  (N.Y.)  In  a  prosecution  for  larceny, 
an  exception  at  the  conclusion  of  the  district 
attorney  s  argument,  without  asldng  for  a  rul- 
ing thereon,  held  insufficient  to  raise  any  ques- 
tion in  the  Appellate  Court. — People  v.  Pindar. 
104  N.  B.  13S,  210  N.  Y.  19L 

(C)  Proeeedlnsa  for  Traaafer  o(  Oaaae, 
aad   Blleot   Tbereof. 

I  1073  (N.Y.Sup.)  Upon  conviction  of  carry- 
ing a  concealed  weapon,  held,  that  accosed  was 
entitled  to  a  certificate  of  reasonable  doubt.— 
People  V.  Vogorito,  146  N.  Y.  S.  255. 

I  1073  (N.Y.Sup.)  Admissim  of  evidence  tiiat 
defendant  presented  proofs  of  claim  held  to  en- 
title him  to  a  certificate  of  reasonable  doubt, 
where  the  indictment  charged  merely  the  presen- 
tation of  a  false  claim  for  insurance,  in  viola- 
tion of  Penal  Law,  |  1202,  and  it  affirmatively 
appeared  from  the  record,  and  was  conceded  by 
the  trial  justice,  that  a  valid  claim  arose  at  tlie 
time  of  the  fire.— People  t.  Markheim,  146  N.  T. 
S.  628. 

In  a  prosecution  for  the  presentation  of  a 
false  claim  for  insurance  money,  in  violation  of 
Penal  Law,  |  1202,  the  action  of  the  court  in 
withdravring  from  the  jury  and  deciding  for 
himself  two  essential  elements  of  the  crime  is 
charged,  the  existence  of  the  claim  and  the  pres- 
entation thereof,  entitied  defendant  to  a  cwtifi- 
cate  ot  reasonable  doubt— Id. 

(D)  Rceord  aad   Froceediaara  Rot   la  Rev 
ord. 

{  1 088  (N.Y.)  On  appeal  in  a  homicide  case. 
held,  that  testimony  of  witnesses  on  sepaiate 
trial  of  one  jointi^  indicted  with  defendants 
could  not  be  read  into  the  record,  though  thi* 
record  of  the  other  trial  was  on  file  in  the  Coun 
of  Appeals.— People  v.  Seidenahner,  104  N.  E. 
420,  210  N.  Y,  341. 

(G)    ROTlOW. 

1 1134  (N.Y.)  The  rule  that  record  evidence 
not  in  the  return  mar  sometimes  be  read  by  the 
court  on  review  only  applies  in  support  of  the 
decision  below  and  neven  to  secure  a  reversal.— 
People  V.  Seidensbner,  104  N.  E.  420,  210  N.  T. 
341. 

{1159  (N.Y.)  WUlek  on  appeal  from  a  con- 
viction of  a  capital  ccime^  the  court  must  de- 
termine whether  the  verdict  is  supported  by  the 
weight  of  the  evidence  it  is  not  required  to  de- 
termine the  credibility  of  witnesses,  bnt  only 
to  decide  whether,  considering  the  infirmities  cf 
the  people's  caa&  there  is  still  a  preponderat- 
ing weight  of  evidence  showing  accused's  guili 
l>eyond  a  reasonable  doubt- People  v.  Becker, 
104  N.  B.  896,  210  N.  Y.  274. 
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!  1 159  (N.Y.)  The  verdict  of  the  jarr  on  con- 
Bioting  evidence  should  be  sustained,  though  in- 
volving consideration  of  testimony  of  criminal 
and  depraved  class.— People  v.  Seidenshner,  104 
X.  E.  420.  210  N.  T.  34L 

S  1170 1/2  (N.Y.)  Error  in  Umidng  defendant's 
cross-examination  of  a  witness  for  the  state 
was  cured,  where  the  witness  was  recalled  by 
defendant  and  gave  testimony  favorable  to  de- 
fendant.—People  ▼.  Pindar,  104  N.  E.  133,  210 
X.  Y.  191. 

Error  in  refusing  to  permit  defendant  to  ask 
a  witness  for  the  prosecution  if  he  had  ever 
gone  under  the  name  of  Foster  was  cured, 
where  the  witness  in  subsequent  testimony  ad- 
mitted that  he  did.— Id. 

{  ll70'/2  (N.Y.)  Error  in  refusing  to  require 
the  district  attorney  to  produce  an  agreement 
granting  an  accomplice  immunity  in  considera- 
tion of  his  testlmoay,  that  it  might  be  used  in 
his  cross-examination,  KM  not  corrected  by  the 
subsequent  production  of  the  agreement  after 
the  witness  had  left  the  stand.- People  t.  Beck- 
er, 104  N.  B.  396,  210  N.  Y.  274. 

Where  accused  had  taken  the  depositions  of 
witnesses  in  another  state  to  which  an  accom- 
plice had  fled,  which  showed  statements  and  ad- 
missions seriously  impeaching  the  accomplice's 
testimony  given  for  the  people,  error  in  refus- 
ing to  open  the  commissions  that  they  might  be 
used  in  cross-examination  of  the  accomplice  was 
not  cored  by  the  subsequent  reversal  of  the  rul- 
iuK.- Id. 

Where  the  court  had  refused  to  permit  accus- 
ed's counsel  to  use  a  published  copy  of  a  state- 
ment made  by  an  accomplice  to  the  district  at- 
torney for  cross-examination  of  the  accomplice, 
error  in  refusing  to  require  the  district  attorney 
to  produce  the  original  was  not  cured  by  its  sub- 
sequent production  on  condition  that  accused 
would  put  it  in  evidence. — Id. 

Where  the  court  erroneously  excluded  ques- 
tions asked  of  certain  witnesses  or  terminated 
the  examination,  the  error  was  not  cured  by 
subsequently  recalling  the  witnesses  and  per- 
mitting the  questions  to  be  asked,  and,  on  ac- 
cused's counsel  declining  to  do  so,  directing  the 
district  attorney  to  put  the  questions. — Id. 

Where  the  cross-examination  of  the  main  wit- 
ness for  the  people  was  improperly  and  unduly 
restricted,  the  error  was  not  cured  by  subse- 
quent tender  of  the  witness  to  accused  for  fur- 
ther and  complete  cross-examination  after  oth- 
er witnesses  had  testified.— Id. 

i  II70I/2  (N.Y.)  On  trial  for  homicide,  where 
deiendants  contended  that  they  were  prejudiced 
by  question  asked  expert  as  to  length  of  time 
since  revolver  was  fired  without  foundation  be- 
ing laid,  held,  tliat  they  could  not  have  been 
prejudiced  by  the  cross-examination  of  defend- 
ant respecting  the  matter  or  the  examination  of 
the  expert.— People  v.  Seidenshner,  104  N.  B. 
420,  210  N.  Y.  341. 

Exclusion  of  question  asked  witness  In  homi- 
cide case  for  the  purpose  of  impeaching  another 
witness  keld  not  reversible  error;  the  same 
question  not  having  been  asked  the  other  wit- 
ness, and  it  not  being  clear  that  a  sufficient 
foundation  was  laid.— Id. 


(H)   DetemlBstloB     and      DIsvasltloa      of 
OsBse. 

I  1 186  (N.Y.)  Notwithstanding  C!ode  Cr.  Proc. 
f  542,  the  Court  of  Appeahi  will  not  disregard 
instructions  which  improperly  withdrew  from 
the  jury  the  question  of  the  effect  of  accused's 
intoxication,  and  were  erroneous  as  to  his  cred- 
ibilitj  as  a  witness.- People  t.  Gerdvine,  104  N. 
B.  129,  210  N.  Y.  184. 

CROSS-EXAMINATION. 

See  Witnesses,  |  289. 

CUSTOMS  AND  USAGES. 

See  C!ommon  Law,  {  8. 

DAMAGES. 

See  Oonatitutional  Law,  |{  246,  302 ;  Contracts, 
0,922.  326;  Corporations,  I  30:  Costs,  Sf  9. 
67;  Eminent  Domain,  |{  131-153;  Fraud,  ( 
69;  Landlord  and  Tenant,  {  48;  Malicious 
Prosecution,  1}  66-69 ;  Nuisance,  g  50 ;  Sales, 
H  371,  384,  £18;   Woods  and  Forests,  i  8. 

in.   GROiriTDS  AITD   SUBJECTS   OF 
OOKFENSATOBT  DAMAGES. 

(A)  Direct  or  Remote,  CoatlnseBt,  or 
ProapeottTe    Conseanences  or  Loases. 

1 40  (N.Y.Sup.)  Where  a  business  is  wrong- 
fully interrupted  and  a  loss  is  sustained,  evi- 
dence of  the  falling  off  in  business,  with  loss 
of  income,  shows  the  injury  to  the  usable  value 
of  the  property  damaged,  and  is  proper  in  es- 
timating the  damages  recoverable. — Barnes  v. 
Midland  B.  Terminal  Co.,  146  N.  Y.  S.  1033. 

(B)  Awravatfon,   Mltiaattoa,  aad   Redno- 

tlom  of  iHisa. 

{62  (N.Y.Sup.)  The  shipper  was  not  bound 
to  accept  the  consignee's  offer  to  take  the  goods 
at  two-thirds  of  their  value,  when  they  had  not 
been  delivered  after  long  delay,  instead  of  hav- 
ing them  returned  to  the  shipper,  though  they 
were  sold  on  return  for  only  ooe-half  of  their 
value.— Wien  v.  New  York  Cent.  &  H.  B.  B. 
Co.,  146  N.  Y.  S.  1010. 

IV.   X.IQUIDATED  DAMAGES  AKD 
PENALTIES. 

S76  (N.Y.Sup.)  Courts  do  not  favor  agree- 
ments by  which  the  damages  of  the  parties  are 
fixed  regardless  of  the  actual  losses  sustained, 
and  while  such  agreements  under  certain  circum- 
stances are  binding,  the  courts  incline  to  treat 
them  rather  as  a  provision  for  penalty  than 
for  liquidated  damages. — ^Poppenberg  v.  B.  M. 
Owen  &  Co.,  146  N.  Y.  8.  478. 

SSI  (N.Y.Sup.)  Contract,  giving  the  purchas- 
er of  a  certain  number  of  motor  cars  an  ex- 
clusive agency  therefor,  construed,  and  held  that 
the  distributor's  recovery  on  its  counterclaim 
was  not  limited  to  the  $987  remaining  in  its 
hands  as  the  balance  of  the  agent's  deposit — 
Poppenberg  v.  B.  M.  Owen  &  Co.,  146  N.  Y.  S. 
478. 

g  81  (N.Y.Sup.)  Where  lessees  of  a  tenement 
house  deposited  $2,000  as  security  for  the  per- 
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formance  of  their  coTenanta,  one  of  wMch  was 
the  payment  of  the  rent  reserved  of  $1,200  per 
year,  and  afterwards  defaulted  in  the  payment 
of  ^26  rent,  the  $2,000  deposit  held  a  penalty 
and  not  liqaidated  damages,  and  hence  the  land- 
lord conld  only  recover  actual  damages. — Fein- 
sot  V.  Burstein.  146  N.  T.  S.  939. 

Vm.  PLEADIKO,  EVISENOE,  AKD 
ASSESSMEKT. 

(B)  Brldenee. 

{  166  (N.Y.Sup.)  Evidence  of  a  conjectural 
and  purely  speculative  character  as  to  the  poe- 
sible  future  results  of  plaintiff's  Injuries  may 
not  be  admitted,  and  the  issue  of  his  permanent 
injury  thereon  submitted.— Hess  v.  Methodist 
Booli  Concern,  146  N.  Y.  S.  143. 

(C)  ProeeedtnsB  for  Aitaeiiainent. 

1 206  (N.T.Sup.)  The  statute  authorizing  a 
physical  examination  of  an  injured  party  before 
trial  does  not  authorize  the  talking  of  photo- 
graphs or  an  X-ray  picture  of  any  portion  of 
the  party's  anatomy,  especially  where  she  has 
submitted  to  a  physical  examination  for  de- 
fendant's benefit. — Lasher  v.  S.  Bolton's  Sons, 
146  N.  Y.  S.  321. 

1 206  (N.Y.Sup.)  Where  plaintiff,  upon  de- 
fendant's refusal  to  submit  to  an  examination, 
moved  to  strike  out  the  answer,  and  defendant 
offered  to  submit  If  a  proper  bill  of  particulars 
was  filed,'  the  motion  will,  on  the  filing  of  a  prop- 
er bill,  be  denied,  with  leave  to  renew  if  defend- 
ant then  refuses  to  submit  to  an  examination. — 
Neuburger  v.  Gowan,  146  N.  Y.  S.  526. 

DEATH. 

See  Courts,  |  14;    Discovery,  |  89;    Landlord 
and  Tenant,  {  165. 

n.   ACTIONS   FOR    CAUSING   DEATH. 
(D)    Pleadinir  and  EiTtd«nc«. 

{  48  (N.Y.Sup.)  In  an  action  in  New  York  by 
a  mother,  as  foreign  administratrix,  for  the 
wrongful  death  of  her  son  occurring  in  Con- 
necticut, the  complaint  was  fataUy  defective 
for  not  pleading  a  statute  of  Connecticut  con- 
ferring such  right  of  action  upon  plaintiff.— 
English  V.  New  York,  N.  H.  &  H.  R.  Co.,  146 
N.  X.  S.  963. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors ;  Bank- 
ruptcy; Fraudulent  Conveyances;  Insolvency. 

DECEDENTS. 

See  Descent  and  Distribution;    Executors  and 
Administrators;   Witnesses,  fi  143,  181. 


Sep  Fraud. 


DECEIT. 


DEDICATION. 


Z.   NATURE  AND   REQXnSITES. 

1 32  (N.Y.Sup.)  A  formal  acceptance  of  a  ded- 
ication is  not  required,  even  if  the  statute  pro- 


vides therefor,  unless  it  declares  sucb  for-:, 
of  acceptance  exclusive.— White  v.  Moore,  1-W 
N.  Y.  S.  593. 

{33  (N.Y.Sup.)  An  offer  of  dedication  nay 
be  accepted  by  a  municipality  created  after  tk' 
offer  was  made. — White  v.  Moore,  l46  N.  Y.  S. 
683. 

{  38  (N.Y.Sup.)  Grantees  in  deeds  implyine  a 
covenant  of  easement  in  land  dedicated  to  pub- 
lic use  by  platting  a  map  and  sales  ander  it 
have  such  an  interest  in  the  land  that  the  dedi- 
cation cannot  be  revoked  without  their  coosent. 
—White  V.  Moore,  146  N.  Y.  S.  593. 

§44  CN.Y.)  Evidence,  KM  not  suffident  to 
show  that  the  locus  in  quo  had  become  a  pnh- 
lic  street  by  irrevocable  dedication  and  acci-pt- 
ance.— Stillman  v.  City  of  Olean,  104  N.  E.  li'v 
210  N.  y.  168. 

DEEDS. 

See  Covenants;  Dedication,  I  38;  Mortgaee^: 
Navigable  Waters,  I  37;  Keformation  of  la- 
struments,  §  13;  Taxation,  ff  745,  7704; 
Trusts,  I  61. 

X.  REQUISITES  AND  VAX.ZDrrT. 

(A)   Nature  and  Easentlala  at  CoaTeraae. 

ea  la  General. 

1 8  (N.Y.Sup.)  A  conveyance  by  a  stranspr 
to  the  title,  who  did  not  even  have  possession, 
passes  nothing. — Weeks  v.  Domiuy,  146  N.  X. 
S.  624. 

DEFAULT. 

See  Judgment,  fg  126, 153. 

DELIVERY. 

See  Contracts,  |  42 ;  Frauds,  Statute  of,  |  90. 

DENTISTS. 

See  Libel  and  Slander,  {  12. 

DEPOSITARIES. 

See  Subrogation. 

tl  13  (N.Y.Sup.)  Under  Code  Civ.  Pioe.  H 
1909.  1974,  relating  to  actions  for  public  fuml? 
illegally  converted,  etc.,  and  the  disDosition  of 
proceeds  of  actions  by  the  state,  held,  that  on 
liquidation  of  a  designated  depositary  of  court 
funds  the  State  Comptroller  was  entitled  to  de- 
mand and  receive  the  amount  of  the  dep'->it 
from  the  surety,  and  to  assign  over  the  stat- '$ 
rights  therein.— United  States  Fidelity  &  Uuar- 
anty  Co.  v.  Carnegie  Trust  Co.,  146  X.  Y.  & 
801. 

DEPOSITIONS. 

See  Constitutional  Law,  {  202 ;  Criminal  Lav, 
§§  662,  1170% ;   WitnesBes,  {  390. 

DEPOSITS. 

See  Banks  and  Banking,  {{  119-154 

DEPOSITS  IN  COURT. 

See  Tender,  |  28. 
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DESCENT  AND  DISTRIBUTION. 

)ee  Dower:  Ezecators  and  Administnton ; 
Wills. 

a.  PEBSONS    ENTITLED    AND    THEIR 

RESPECTIVE   SHARES. 

(A)   Heira   and   Next   of   Kla. 

{34  CN.T.Sup.)  Consol.  Lawa,  c.  13,  {  98, 
'onforms  distribation  of  personalty  to  the  de- 
;cent  of  realty,  and  cousins  are  not  entitled  as 
lext  of  kin  as  against  nephews  and  nieces  and 
heir  descendants.— In  re  Butterfieid's  Will,  146 
N'.  Y.  S.  671. 

i  34  (N.T.Snr.)  Under  Decedent  Estate  Law, 
;  98,  subd.  12,  providing  that  no  representation 
iball  be  admitted  among  collaterals  after  broth- 
ers' and  slstera'  descendants,  the  descendants 
lo  not  isdnde  children  of  deceased  first  cons- 
ns,  as  the  brothers  and  sisters  referred  to  are 
liose  of  the  intestate.— In  re  Oatiey's  Estate, 
.46  N.  Y.  S.  796. 

{ 40  (N.Y.Snr.)  Under  Decedent  Estate  Law, 
f  98,  subd.  5,  providing  that  if  there  be  no 
vidow  and  no  children,  and  no  representatives 
if  a  child,  the  whole  surplus  shall  be  distributed 
o  the  next  of  kin  in  equal  degree  to  the  de- 
■eased,  and  subdivision  10,  providing  that 
vhere  the  descendants  or  next  of  kin  of  the 
leoeased  entitled  to  share  in  bis  estate  are  all 
n  equal  degree  to  the  deceased,  their  share  shall 
)e  equal  where  the  next  of  kin  of  a  decedent 
vere  first  cousins  and  second  cousins,  the  first 
cousins  were  entitled  to  equal  amounts  to  fhe 
exclusion  of  the  second  cousins.— In  re  Oatiey's 
Estate,  146  N.  Y.  S.  796. 

DESCRIPTION. 

iee  Boundaries,  |  14;   Taxation,  |  421. 

DEVISES. 

?ee  Wills. 

DISBARMENT. 

^ee  Attorney  and  Client,  H  38-54. 

DISCHARGE. 

^ee  Accord  and  Satisfaction;  Appeal,  {  1227; 
Master  and  Servant,  |S  30,  40;  Principal  and 
Surety,  H  104,  112. 

DISCOVERY. 

U.    DMDEB  STATDTORT  PROVI- 
SIONS. 

A)   Interrocatoriea    ana    ISxamtnatlon    of 
Partiea  and  of   Other   Peraons. 

{  38  (N.Y.Sup.)  An  order  for  examination  be- 
ore  trial  is  for  the  elicitiDg  of  testimony,  and 
»  not  authorized  for  the  purpose  of  finding  out 
be  name  of  a  third  person  who  will  be  a  wit- 
less.- Elson  v.  Ungerer,  146  N.  Y.  S.  533. 

{40  (N.Y.Sup.)  Extent  of  examination  before 
rial  determined.— Stem  v.  Warren,  146  N.  Y.  8. 
'.91. 


(B)  Pvodnetloa    and    Inspeetion    of    TITrlt- 
iUKU  and  of  Other  Matter*. 

189  (N.Y.Sup.)  Code  Civ.  Proc.  if  803-809. 
and  General  Kules  of  Practice,  14-16,  do  not 

authorize  an  administratrix,  suing  for  the  neg- 
ligent death  of  a  railroad  employ^,  to  compel  an 
inspection  of  reports  of  the  employes  of  the 
company  as  to  the  accident.— Palco  v.  New  York. 
N.  H.  &  H.  R.  Co.,  140  X.  Y.  S.  1024. 

DISCRETION  OF  COURT. 

See  Appeal,  Jj  969,  977:  Costa,  |  3;  Criminal 
Law,  {{  627^, '649.  655;  Easements,  {  68: 
Executors  and  Administrators,  {  17. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  H  1008,  1177 ;  Carriers,  |  181% ; 
Criminal  Law,  {  173;  Indictment  and  In- 
formation, I  144;    Trial,  f  IGo. 

DISQUALIFICATION. 

See  Judges,  U  46,  47. 

DISSOLUTION. 

See  Partnership,  {{  310,  327. 

DISTRIBUTION. 

See  Descent  and  Distribution ;  Executors  and 
Administrators,  {  318;  Insolvency,  {  118. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  ILaw,  Sf  722%,  730,  900,  1037. 
1060,  1170%.  7a.  ,  .  . 

DIVORCE. 

See  Husband  and  Wife,  {{  278-289. 

XV.   JURISDICTION,    PROCEEDINOS. 
AND  REUEF. 

(B)  Parties,  Prooeaa,  and  Ineidental   Pro- 
eeedlnsa. 

Has  (N.Y.Sup.)  Code  Civ.  Proc.  g  757,  pro- 
viding that  when  a  sole  party  dies  and  the  ac- 
tion survives,  the  court  must  allow  or  compel 
the  action  to  be  continued  by  or  against  his 
representatives,  has  no  application  to  an  ac- 
tion for  divorce.— Faversham  v.  Faversham,  146 
N.  Y.  8.  569. 

(D)   E-rtdence. 

i  129  (N.Y.Sup.)  Evidence  that  defendant  in 
divorce  bad  j^rocured  a  railroad  ticket  for  a  wo- 
man not  his  wife  and  caused  her  to  be 
transported  to  another  state,  with  intent  to  co- 
habit with  her,  was  not  sufficient  corroboration 
of  defendant's  confession  of  the  charge  of  living 
in  adultery,  made  in  the  complaint,  so  as  to  au- 
thorize a  divorce  on  that  ground. — Stetson  v. 
Stetson,  146  N.  Y.  S.  245. 
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V.  ALIMOinr,  AIXOWAXOES,  Ain> 
DISFOSITION   OF  FROFERTT. 

§209  (N.Y.Sup.)  In  a  wife's  suit  for  legal 
separation,  an  allowance  of  alimony  was  un- 
authorised—Randolph ▼.  Field,  146  N.  I.  S. 
247. 

{231  (N.Y.Sup.)  The  ri^ht  to  aUmony  is 
merely  a  personal  right  arising  out  of  the  do- 
mestic relations,  and  is  not  a  property  right.— 
Faversham  v.  Faversham,  146  N.  T.  8.  569. 

8  247  (N.Y.Snp.)  A  wife's  claim  for  alimony, 
under  a  decree  of  divorce  awarding  its  payment, 
dies  with  her,  and  no  right  to  eBtorce  the  pay- 
ment of  any  sum  which  had  accrued  before  her 
death  survives  her.— Faversham  v.  Faversham, 
146  N.  Y.  S.  569. 

Vn.   OPEBATIOlf  AlfD  EFFECT   OF 

DIVOBOE,  AND   KIOHTS  OF 

DIVORCED   FERSONS. 

1 320  (N.Y.Sur.)  A  decree  of  divorce  following 
2  Rev.  St.  (iBt.  Ed.)  pt  2,  c.  8.  tit.  1,  g  49,  pr<^ 
hibiting  the  marriage  of  a  defendant,  divorced 
for  adultery,  prior  to  the  complainant's  death, 
prevented  the  remarriage  of  the  same  parties  be- 
fore the  enactment  in  1880  of  Code  Civ.  Proc  I 
1761  (Domestic  Relations  Law,  f  8),  aut^m- 
ing  the  remarriage  of  such  parties.— In  re  Hjcfc- 
ler.  146  N.  X.  8.  846. 

DOCUMENTS. 

See  Discovery,  {  89;  BTidence,  S  888. 

DOMICILE. 

See  Taxation,  {  867. 

1 4  (N.Y.Sur.)  In  order  to  constitnte  a  change 
of  domicile,  both  intent  and  the  fact  of  residence 
must  concur.— In  re  Wise's  Estate,  146  N.  Y. 
S.  789. 

gB  (N.Y.Sur.)  A  man's  domicile  of  origin  or 
domicile  of  choice  once  established  is  presump- 
tively retained  until  it  is  shown  affirmatively 
that  it  was  either  abandoned  or  changed  by  him. 
—In  re  Wise's  Estate,  146  N.  Y.  S.  789. 

§  9  (N.Y.Sur.)  Intent,  as  applied  to  the  prin- 
ciple of  domicile,  is  snsceptible  of  proof,  and 
may  be  established  prima  facie  by  proof  of  dec- 
larations of  the  person  whose  domicile  is  in 
nucsHon.— In  re  Wise's  Estate,  148  N.  Y.  S. 
789. 

i  10  (N.Y.Sur.)  In  a  proceeding  to  determine 
the  last  domicile  of  a  decedent  for  the  purpose 
of  the  transfer  tax,  evidence  fceW  not  to  show 
beyond  doubt  either  the  intent  of  decedent  to 
change  his  domicile  from  New  York  to  New 
Jersey,  or  the  fact  of  his  residence  in  New 
Jersey.- In  re  Wise's  Estate,  146  N.  Y.  S.  789. 

In  a  proceeding  to  determine  for  the  purpose 
of  the  transfer  tax  whether  a  decedent  a  few 
months  prior  to  his  death  changed  his  domicile 
from  New  York  to  New  Jersey,  acts  and  con- 
duct of  deceased  inconsistent  with  animus 
manendi  annulled  his  declarations  to  the  con- 
trary, or  rendered  them  declarations  only  of 
an  intent  to  be  carried  out  in  the  future. — Id. 


DOWER. 

See  WiUs,  |  784. 

I.   NATTTRE  AlfD  REQUISITEa. 

{  14  (N.Y.Sup.)  Where  a  husband  furnished 
part  of  the  purchase  price  for  a  conveyance  to 
another  under  an  agreement  with  the  grantee 
that  he  (the  grantee)  shoold  take  possession  of 
the  property,  collect  the  rents,  and.  after  reim- 
bursing himself  for  disbursements  made  at  the 
husband's  death,  that  he  should  convey  to  the 
husband's  appointees  by  will,  an  estate  of  in- 
heritance was  created  under  3  Rev.  St  (5th 
Ed.)  pt  2,  c.  2,  I  28,  and  dowable  under  3  Rev. 
St  (5th  Ed.)  pt  2,  c.  1,  tit  3,  g  L— Lugar  v. 
Lugar,  146  N.T:.  S.  37. 

g  15  (N.Y.Sup.)  Where  a  husband  furnished 
part  of  the  consideration  for  a  conveyance  to 
another  under  an  ajgreement  that  the  grantee 
should  reimburse  himself  for  payments  made 
and  convey  the  property  to  the  husband's  ap- 
pointees by  will,  the  agreement  was  a  mortgage, 
and  hence,  the  husband's  estate  being  that  of 
mortgagor,  his  widow  was  entitled  to  dower 
therein.— liUgar  v.  Lugar,  146  N.  Y.  S.  37. 

n.  IHOHOATE  niTEREBT. 
(B)  Bar,  Release,  or  Forfeiture. 

1 38  (N.Y.Sup.)  A  wife  cannot  be  deprived  of 
her  right  of  dower,  secured  to  her  by  Real 
Property  Law,  {  190,  without  her  consent— 
Meixel  v.  Meixel,  146  N.  Y.  S.  587. 

A  wife's  right  of  dower  was  not  affected  hy 
the  husband's  oral  agreement,  several  years  aft- 
er the  land  was  purchased,  that  a  third  per- 
son would  be  given  a  mortgage  for  the  amount 
of  advances  for  taxes,  water  charges,  etc.— Id. 

DRAMSHOPS. 

See  Intoxicating  liqnonk 

DRUNKARDS. 

See  Homicide,  {  294. 

DUE  PROCESS  OF  LAW. 

See  Constitntional  Law,  H  256-302. 

DURESS. 

See  Ciontracta,  S  95. 

EASEMENTS. 

See  Dedication;  Highways. 

I.  CREATION,  EXISTENCE,  ANS  TER- 
snNATION. 

g23  (N.Y.Sup.)  EasemenU  of  li^t,  air,  and 
access  appurtenant  to  realty  abutting  on  a  pub- 
lic street,  being  inseparable  from  the  dominut 
estate,  pass  to  the  grantee  upon  conveyance, 
notwithstanding  the  grantor's  attempted  reser- 
vation; and  hence  the  grantor  cannot  main- 
tain trespass  against  a  railroad  comiwny  which 
impairs  such  easements  by  reason  of  his  attempt- 
ed reservation. — Drucker  v.  Manhattan  Ry.  Co- 
146  N.  Y.  S.  410. 

Wbere  a  grantor  of  land  reserved  all  rights  of 
action  for  injuries  to  the  easements  of  light,  air, 
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and  access  occasioned  by  an  elevated  railroad, 
his  grantee's  conveyance  with  full  covenants  of 
warranty  gave  the  second  grantee  the  estate 
free  from  all  personal  obligation  to  perform  any 
act  in  relation  to  the  trast— Id. 

130  (N.Y.Sup.)  An  abandonment  of  W.'s 
right  of  way  over  another's  land  is  not  neces- 
sarily shown  by  W.,  who  was  keeping  cattle  on 
his  land,  nailing  wires  on  his  boundary  line, 
across  the  -passageway,  to  prevent  the  escape  of 
his  cattle.— Blydenburgb  v.  Ely,  146  N.  X.  S. 
268. 

XX.   EXTENT  OF  RIGHT,  USE,  AND  OB- 
STBUOTION. 

{  58  (N.T.Sap.)  Many  trespassers  having  used 
the  passage  over  defendant's  land,  right  of  way 
over  which  was  reserved  to  plaintiff,  and  cattle 
being  at  times  turned  out  on  the  land,  it  is  in 
the  court's  discretion  to  permit  defendant  to 
maintain  gates  at  its  termini. — Blydenburgb  v. 
Ely,  146  N.  Y.  S.  268. 

Defendant,  over  whose  land  plaintiff  has  a 
right  of  passage,  reserved  by  dee^  has  no  right 
to  maintain  locks  on  gates  at  the  termini  of  the 
passage,  diough  furnishing  plaintiff  with  a  key. 
— Id. 

S  61  (N.Y.Sup.)  Grantees  of  lots  conveyed  by 
deeds  implying  a  covenant  of  easement  in  land 
dedicated  for  a  park  by  platting  a  map  and  sales 
under  it  ma^  unite  intn  the  municipality  in  a 
suit  to  enjoin  interference  with  the  pubuc  use 
of  the  land.— White  v.  Moore,  146  N.  Y.  S.  593. 

164  (N.Y.Sup.)  A  reservation  bv  grantor  of 
land  of  all  rignt)  for  injuries  to  the  easements 
of  light,  air,  and  access  occasioned  by  the  con- 
struction of  an  elevated  railroad  held  to  give 
the  grantor  the  right  to  maintain  an  action 
against  his  grantee,  but  not  the  railroad  com- 
pany.—Drucker  V.  Manhattan  By.  Co.,  146  N. 
¥.  8.  410. 

That  the  second  grantee  of  premises  who  took 
it  fi«e  from  reservation  by  the  original  grantor 
of  an  rights  of  action  for  the  injuries  to  ease- 
ments of  light,  air,  and  access  occasioned  by 
the  construction  of  an  elevated  railroad  stipu- 
lated with  the  railroad  company  to  receive  cer- 
tain compensation  in  case  a  release  was  execut- 
ed, lield  not  to  give  the  grantor  any  right  of 
action.— Id. 

EJECTMENT. 

XIX.  PLEADING  AND  EVIDENOE. 

S  63  (N.Y.)  Complaint  in  ejectment,  for  a 
strip  of  land  on  the  shore  of  a  lake  and  a 
boatbonae  and  dock,  held  to  state  a  cause  of 
acti<Hi  as  to  the  upland,  assuming  that  the  ac- 
tion was  not  maintainable  as  to  the  boathouse 
and  dock,  and  hence  it  was  improperly  dis- 
missed for  insufficiency.— Chism  v.  Smith,  104 
N.  B.  181,  210  N.  Y.  188. 

A  complaint  in  ejectment  is  not  insufficient 
because  plaintiffs  may  have  claimed  more  than 
they  can  prove  they  are  entitled  to  recover. — 
Id. 

1 66  (N.Y.)  Complaint  in  ejectment  to  recover 
strip  of  upland  and  boathouse  and  dock  held 
ont  subject  to  the  construction  that  it  alleged 


defendants  possession  only  of  the  boathouse 
and  dock.— Chism  v.  Smith,  104  N.  B.  181,  210 
N.  Y.  198. 

ELECTION. 

See  Wills,  {{  784,  788. 

ELECTION  OF  REMEDIES. 

(7  (N.Y.)  An  action  for  damages  on  an  un- 
reformed  contract  was  not  such  an  election  of 
remedies  as  would  preclude  a  suit  in  equity  to 
have  the  contract  reformed.— Baird  v.  Brie  E. 
Co..  104  N.  B.  614,  210  N.  Y.  225. 

ELECTRICITY. 

{  16  (N.Y.Sup.)  Defendant  electric  company 
held  not  guilty  of  negligence,  so  as  to  make  it 
liable  for  injuries  to  plaintiff,  a  boy  who  found 
a  nail  in  the  street  and  inserted  it  in  a  %-inch 
hole  in  a  post  through  which  defendant's  high- 
ly charged  electric  cables  passed,  thereby  mak- 
ing a  contact  with  the  cables  and  injuring  the 
boy.— Roche  ▼.  New  York  Edison  Co,  148  N. 
Y.  S.  284. 

ELEVATORS. 

See  Indemnity,  |  IS. 

EMINENT  DOMAIN. 

I.  NATUi^  EXTENT.   AND   DELEGA. 
TION  OF  POWEB. 

1 56  (N.Y.Sup.)  In  a  railroad's  proceeding  to 
condemn  a  strip  adjoining  its  right  of  way, 
facts  held  to  show  a  necessity  for  the  taking.— 
New  York  Cent.  &  H.  R.  R.  Co.  v.  Albany 
Steam  Trap  Co.,  146  N.  Y.  S.  674. 

§66  (N.Y.Sup.)  The  courts  wUI  not  attempt 
to  control  the  reasonable  exercise  of  a  railroad 
company's  discretion  in  deciding  what  land  is 
necessary  to  enable  it  to  render  its  services. — 
New  York  Cent.  &  H.  R.  R.  Co.  v.  Albany 
Steam  Trap  Co.,  146  N.  Y.  S.  674. 

XL  OOMPENBATION. 

(C)  Measare  and  Amonnt. 

{  131  (N.Y.Sup.)  An  award  of  damages  for 
land  appropriated  to  widen  a  street  cannot  be 
for  less  than  the  value  of  the  property  actually 
condemned.— People  ex  reL  Lyon  v.  Nelson,  146 
N.  Y.  S.  1035. 

{  133  (N.Y.Sup.)  In  a  proceeding  to  condemn 
a  strip  of  land  with  part  of  a  building  and  the 
machinery  therein,  adjoining  plaintiff's  right  of 
way,  held,  that  such  machinery,  being  attached 
only  by  screws  to  the  floor,  was  properly  valued 
as  personal  property. — New  York  Cent.  &  H. 
R.  K.  Co.  y.  Albany  Steam  Trap  Co.,  146  N.  Y. 
S.  674. 

f  149  (N.Y.Sup.)  On  evidence  as  to  the  val- 
ue of  a  strip  of  land  36  feet  wide  with  part 
of  a  building  thereon  adjoining  plaintitTs  right 
of  way,  held,  that  an  award  of  $13,600  was 
adequate.— New  York  Cent.  &  H.  R.  R.  Co. 
▼.  Albany  Steam  Trap  Co.,  146  N.  Y.  S.  674. 
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(D)  Persona  Batltled  and  Payntent. 

i  153  (N.Y.Sup.)  A  claimant  purchasing  the 
property  and  acquiring  whatever  rights  he 
claims  to  a  damage  award  some  months  before 
the  report  of  the  commissioners  was  confirmed, 
and  before  it  was  signed,  but  subsequent  to 
the  time  when  a  building  thereon  was  destroyed 
by  fire,  had  no  standing  as  a  bona  fide  purchas- 
er of  the  award.— In  re  Harmon  and  Himrod 
Streets  in  City  of  New  York,  146  N.  Y.  S.  297. 

in.  PROOEEDIHOS    TO   TAKE    PBOP- 

EBTT  AND  ASSESS  OOM- 

PENSATIOH. 

i  205  (N.Y.Sap.)  In  view  of  PeekskiU  Village 
Charter,  f  6,  relating  to  awards  for  damage 
from  public  improvements  an  award  by  the  com- 
missioners of  $1  on  each  of  two  parcels  as  dam- 
ages for  appropriating  property  for  widening 
a  street  held  insufficient  under  tlie  evidence.— 
People  ex  rel.  Lyon  v.  Nelson,  146  N.  Y.  S. 
1035. 

1237  (N.Y.Sup.)  Where  it  appears  that, 
through  a  mistake,  those  upon  whom  the  assess- 
ments for  benefit  are  imposed  are  burdened 
with  the  payment  of  damages  for  a  building 
which  did  not  exist  when  title  to  damage  par- 
cels vested  in  the  city,  the  Supreme  Court  may 
as  to  such  parcels  vacate  the  order  confirming 
the  report  of  the  commissioners. — In  re  Har- 
mon and  Himrod  Streets  in  City  of  New  York, 
146  N.  Y.  S.  297. 

The  award  upon  confirmation  of  the  final  re- 
port of  the  commissioners  of  estimate  is  not  a 
vested  right  which  cannot  be  destroyed  by  set- 
ting aside  the  order  of  confirmation. — Id. 

The  Supreme  Court  having  power  to  set  aside 
an  order  confirming  the  final  report  of  commis- 
sioners of  award  may  set  it  aside  as  to  certain 
damage  parcels,  and  is  not  bound  to  set  it  aside 
in  toto.— Id. 

8  243  (N.Y.Sup.)  Where  the  question  whether 
land  burdened  with  easements  was  entitled  to 
more  than  a  nominal  award  was  determined 
against  the  city  in  a  former  proceeding,  its  con- 
tention that  a  damage  parcel  so  burdened  should 
receive  only  a  nominal  award  could  not  be  con- 
sidered in  a  subsequent  proceeding. — In  re  Van 
Alst  Avenue  in  City  of  New  York,  Borough  of 
Queens,  146  N.  Y.  S.  827. 

IV.  BEHEDIES  OF  OWNEBS  OF 
PBOPEBTT. 

§295  (N.Y.Sup.)  Where  land  bordering  on  a 
navigable  stream  was  condemned,  and  the  laud- 
owner  did  not  own  the  land  under  water,  it 
would  be  presumed  that  the  value  of  his  ripari- 
an rights  was  included  in  the  award  for  the  up- 
land.—In  re  West  Farms  Koad  in  City  of  New 
York,  146  N.  Y.  S.  600. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Servant,  Ji  179,  289;    Trial, 
i  251. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  {g  239-250. 


EQUITY. 

See  Account,  Action  on;  Action,  {6;  Coats,  f 
13  :  Courts,  |  20014;  Covenants,  J  84 :  Es- 
toppel; Praudalent  Conveyances;  Injiuiction: 
Quieting  Title ;  Reformation  of  Inatmments ; 
Specific  Performance;    Subrogation;    Trusts. 

n.  ULOHEB  AMD  STAIX  DEMABDS. 

i  76  (N.Y.Sup.)  Laches  cannot  be  imputed  to 
one  of  unsound  mind.— People  ex  rel.  jennincs 
T.  Johnson.  146  N.  Y.  S.  977. 


See  AppeaL 


ERROR,  WRIT  OF. 


ESTATES. 


See  Descent  and  Distribution;  Dower;  Execo- 
tors  and  Administrators:  Life  Kstates;  Per- 
petuities :   Remainders ;    Wills. 

ESTOPPEL 

See  Appeal,  1 1195 ;  Corporations,  {  425 ;  El>-'  - 
tion  of  Remedies,  f  7;  Judgment,  Sf  641-717; 
Mortgages,  i  260;  Trusts,  1166;   WiUa,  {4:i4. 

in.   EQUITABLE   ESTOPPEI.. 
(B)   Grovnda  of  Estoppel. 

165  (N.Y.Sup.)  Where  a  party  claimed  the 
property  in  controversy  as  the  heir  of  a  hus- 
band, she  was  estopped  to  deny  the  inheritabk 
nature  of  the  estate  and  hence  that  the  bus- 
band's  widow  was  entitled  to  dower  therein.— 
Lugar  T.  Lugar,  146  N.  Y.  S.  37. 

EVIDENCE. 

See  Appeal.  {|  231,  837,  925,  927,  1003.  IC-iO- 
1058;  Attorney  and  Client,  {  o3;  Bills  and 
Notes,  ig  493,  496,  523;  Boundaries,  f  *i: 
Brokers,  g  88 ;  Charities,  |  50 :  Consplrac}, 
g  47;  Contracts,  gg  45;  99,  322;  Corpora- 
tions, I  432;  Covenants,  8  121;  Criminal 
Law,  gg  32.>-566,  834.  10«3,  1134.  115i*: 
Damages,  gS  40,  166;  Dedication,  g  44;  Di5- 
covery;  Divorce,  I  129;  Domicile,  if  8-10: 
Eminent  Domain,  gg  56,  149,  295;  Execaton 
and  Administrators,  if  221,  318;  Habeao 
Corpus,  g  85;  Homicide,  g  253;  Husband 
and  Wife,  g  19 ;  Indictment  and  Information. 
g  144;  Insane  Persons,  g  64;  Insumnce.  H 
686,  817;  Intoxicating  Liquors,  gg  250.  255: 
Judgment,  g  126 ;  Landlord  and  Tenant,  H 
48,  116;  Limitation  of  Actions,  g  195;  Mali- 
cious Prosecution,  g  56;  Marriage,  U  40,  •'<": 
Master  and  Servant,  gg  40,  265-281,  3S0: 
Money  Received,  g  18;  Mortgages,  {{  Vi, 
270,  319;  Municipal  Corporations,  g{  $V.K 
845;  Negligence,  jf  121-134;  New  Trial.  H 
90.  108 ;  Payment,  |  65 ;  Princinal  and  Agent. 
gg  22,  23  ;  Railroads.  |  222 ;  Reformation  .  i 
Instruments,  g  45;  Religious  Societies,  g  .'U: 
Sales,  gg  87. 181,  416;  Taxation,  gf  ^.  }%>.'•: 
Trial,  «  105,  140,  148,  243,  251,  252:  Ven- 
dor and  Purchaser  g  129;  Wills,  H  163,  !«•>. 
302,  303,  386,  703;    Witnesses. 

Reception  of,  see  Criminal  Law.  |  662 ;  Trial,  i 
106. 
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I.  JVDIOXAX.  HOTIOB. 

I  13  (N.T.Sup.)  Judicial  notice  cannot  be  talc- 
en  that  "Delaware  Reds"  are  not  a  common 
fruit.— Wood  v.  Sherwood,  146  N.  T.  S.  465. 

S  37  (N.Y.Sur.)  Whenever  a  foreign  law  is 
in  issue,  it  is  to  be  proved  as  any  other  fact. — 
In  re  Weekes,  146  N.  Y.  S.  1006. 

n.   PBESVMPTZOirS. 

i  60  (N.T.Sap.)  Since  suicide  is  unlawful  and 
immoral,  it  is  presumed  that  insured's  death 
was  not  caused  by  suicide. — Kenard  v.  Protect- 
ed Home  Circle,  146  N.  Y.  S.  232. 

$  60  (N.Y.Sup.)  Policeman  charged  with  re- 
ceivinjr  fee  or  gratuity  from  party  whose  boiler 
he  inspocted  while  detailed  as  inspector  of  boil- 
ers held  entitled  to  the  presumption  of  inno- 
cence:  the  alleged  act  being  a  misdemeanor  un- 
der Penal  Law,  f  885.— People  ez  reL  Kelly  t. 
Waldo,  148  N.  Y.  S.  581. 

§  63  (N.Y.Sup.)  Sanity  is  presumed,  that  be- 
ing the  normal  human  condition. — Uenard  v. 
Protected  Home  Circle,  146  N.  Y.  8.  232. 

§77  (N.Y.Sup.)  Where  a  witness  for  defend- 
ant testified  to  making  a  complete  examination 
of  plaintiff  in  the  presence  of  B.,  and  plaintiff 
testified  he  made  no  such  examination,  but  told 
ii.  he  would  take  B.'s  findings,  there  is  no  pre- 
sumption, from  plaintiff  not  calling  B.  as  a 
witness,  that  his  testimony  woald  have  been  ad- 
verse to  her.— Neale  r.  .Nassau  Electric  R.  Co., 
146  N.  Y.  8.  263. 

ZV.  BEI.EVANCT,  KATEBIAUTT.  AKO 
OOMPBTEHOT  IN  OBHBRAIi. 

(B)  CoBivetenejr. 

i  151  (S.Y.8up.)  While  the  meaning  of  the 
word  "company,  as  used  in  a  subsoriptiun 
agreement  to  pay  to  a  "company  to  be  organ- 
ized" for  building  a  plant,  is  properly  left  to 
the  jury,  a  partnership  and  not  a  corporation 
being  formed,  testimony  of  a  subscriber  as  to 
bin  understanding  of  its  meaning  when  he  sign- 
er) is  not  material,  in  the  absenup  of  claim  of 
fraud,  misrepresentation,  or  mistake, — Locke  ▼. 
Taylor,  146  N.  Y.  S.  256. 

Vn.   ADMISSIONS. 

(A)   Natare,  Form,  aad  laoldeata  In  Gen- 
eral. 

f  215  (N.Y.Sup.)  An  instrument  in  an  execu- 
tor's possession,  signed  by  testator  and  ac- 
knowledging an  indebtedness  to  the  executor  in 
a  certain  sum,  which  testator  therein  agrees 
to  pay  from  the  proceeds  of  certain  properties, 
may  be  used  by  the  executor  as  an  admission 
by  testator  that  be  bad  received  the  sum  stated 
from  the  executor,  though  it  cannot  be  made 
the  basis  of  a  contract  between  them  for  want 
of  a  showing  of  delivery.— In  re  Narganes,  146 
X.  Y.  S.  »22. 

(B)  Proof  and  BCeet. 

1 264  (N.Y.Sup.)  In  an  action  to  recover  for 
work,  labor,  and  materials  furnished  in  the 
reconstruction  of  a  dumb-waiter  shaft,  which 
plaintiff  agreed  to  erect  according  to  law,  and 
made   it   out  of  two-inch  blocks,  a   concession 


that  the  mlee  of  the  Tenant  House  Department 
require  the  outside  of  the  shaft  to  be  four-inch 
blocks  was  an  admission  that  plaintiff  did  not 
comply  with  the  law. — Bonagur  v.  Purificato, 
146  N.  Y.  S.  1070. 

IX.  HEARSAT. 

i3l8  (N.Y.Sup.)  A  statement  purporting  to 
be  signed  by  a  United  States  Commissioner  and 
made  under  his  official  seal,  reciting  certain 
eridence  given  before  him,  cannot  be  consider- 
ed as  evidence  in  a  divorce  action,  even  if  the 
farts  contained  therein  were  relevant. — Stetson 
V.  Stetson,  146  N.  Y.  S.  245. 

X.  DOOmfENTABT  EVIDENOE. 

(A>  Pvblic   or    Ofllelal   Aeta.   Prooeedinmi, 
Reeords,  and  Certtfleatea. 

i  336  (N.Y.Sup.)  Where  the  testimonium  of  a 
conveyance  by  a  municipal  corporation  recited 
the  affixing  of  corporate  seal  and  that  the  deed 
was  subscribed  by  the  president  of  the  board  of 
trustees,  the  deed  is  admissible  in  evidence  if 
duly  sealed,  even  though  it  was  subscribed  by 
one  describing  himself  as  clerk. — Weeks  t.  Dom- 
iny,  146  N.  Y.  S.  6M. 

XI.    PAROL  OR  EXTRINSIO  EVIDEirOE 
AXTEOTINO  WRITINGS. 

(C)  Separate    or    Snbaeqaent    Oral    Asree- 
ment. 

1441  (N.Y.Sup.)  Where  a  lease  U  in  writing 
and  is  complete  on  its  face  and  does  not  con- 
tain a  declaration  of  trust,  oral  evidence  is  not 
admissible  in  an  action  to  cancel  an  assignment 
of  the  lease  made  to  defendant  of  statements 
accompanying  its  execution  to  show  that  it  was 
taken  in  trust  for  plaintiffs.— Maltz  v.  West- 
chester County  Brewing  Co.,  146  N.  Y.  S.  62. 

Xn.   OPINION  EVIDENOE. 

(A)  Conolaslons  and  Opinloaa  of  'Wttneaa- 
ea  In  General. 

{474  (N.Y.Sup.)  Rental  value  of  leased 
apartment  held  provable  only  by  testimony  of 
one  familiar  therewith. — Wertheimer  v.  Rosen- 
baum.  146  N.  Y.  S.  177. 

(B)   Babjeets  of   Bapert   Teatlntony, 

{517  (N.Y.Sup.)  While  foreign  law  is  a  ques- 
tion of  fact,  where  it  involves  the  construction 
of  a  statute,  it  may  alio  be  a  question  of  law, 
but  even  then  it  is  proper  to  receive  the  testimo- 
ny of  experts  to  construe  the  same. — Reilly  v. 
Steinhart,  146  N.  Y.  S.  534. 

(F)  Bffeot  of  Opinion  BTldeaoe. 

(568  (N.Y.Sup.)  Testimony  of  plaintiff,  who 
was  not  familiar  with  the  rental  value  of  cer- 
tain apartinpots,  would  not  support  a  judg- 
ment for  failure  to  deliver  possession,  though 
uncontradicted. — Wertheimer  v.  Rosenbaum, 
146  N.  Y.  S.  177. 

XIV.  WEIGHT  AND  SUFFIOIENOT. 

{  594  (N.Y.Sup.)  In  an  action  for  a  balance 
due  for  sawing  lumber,  plaintiffs  having  tes- 
tified that  they  sawed  a  certain  number  of  feet, 
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etc.  which  evidence  was  uncontradicted,  de- 
fendant was  not  entitled  to  a  verdict  because 
plaintiffs  were  illiterate  and  unable  to  keep  an 
account  of  the  lumber  sawed. — Beinfcafner  t. 
Fenderson-Baldwin  Lumber  Co.,  146  N.  Y.  S. 
310. 

EXAMINATION. 

See  Discovery,  |  38;  Witnesses,  {  269. 

EXCEPTIONS. 

See  Appeal,  |  263;    Criminal  Law,   {{  1056, 
1060. 

EXCEPTIONS.  BILL  OF. 

See  Landlord  and  Tenant 

EXECUTION. 

See  Wills,  H  119,  303. 

X.   SVPPXJBICEIITART  PBOOEEDIHOS. 

8  360  (N.T.Co.Ct.)  Proceedings  supplementa- 
ry to  execution  under  a  void  judgment  are  them- 
selves void.— In  re  Korpolinski,  146  N.  Y.  S. 
850. 

8  418  (N.T.Sup.)  Under  Ck)de  Ov.  Proc.  f 
2121,  providing  that  certiorari  shall  not  issue 
to  review  any  determination  in  a  civil  action 
or  special  proceeding,  certiorari  will  not  issue 
to  review  a  conviction  for  criminal  contempt 
committed  in  proceedings  supplementary  to  ex- 
ecution in  a  civil  action.— Hanbury  v.  Benedict, 
146  N.  Y.  S.  44. 

Under  Code  Oiv.  Proc.  {  2122,  providing  that 
certiorari  shall  not  issue  where  there  is  an  ade- 
quate remedy  by  appeal,  and  section  1356,  au- 
thorizing appeala  from  any  order  affecting  a 
substantial  right  made  in  a  special  proceeding, 
an  appeal  and  not  certiorari  is  the  proper  reme- 
dy to  review  a  conviction  for  contempt  commit- 
ted in  proceeding  supplemental  to  execution  in 
a  civil  action. — Id. 

1 419  (N.Y.Sup.)  In  a  proceeding  to  punish  a 
judgment  debtor  for  contempt  for  failure  to 
appear  for  examination  in  proceedings  supple- 
mentary to  execution,  a  fine  equal  to  the  sum 
plaintiff  might  have  obtained  by  garnishment  of 
the  debtor's  salary  during  the  period  between 
the  order  for  examination  and  the  order  pun- 
ishing for  contempt  cannot  be  imposed  under 
Judiciary  Law,  {  773,  limiting  the  court  to  a 
fine,  unless  the  contempt  caused  an  actual  loss. 
—Schwartz  v.  Sill,  146  N.  Y.  S.  1068. 

XL   EXECTTTION   AGAINST   THE 
PERSON. 

1 443  (N.Y.Sup.)  Failure  to  comply  with  Code 
Civ.  Proc.  I  572,  relating  to  discharge  from  an 
order  of  arrest,  held  not  ground  for  vacating 
an  execution  against  the  person  of  defendant  in 
an  action  for  breach  of  promise. — Liuder  v. 
Feier,  146  N.  Y.  S.  1066. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

See   Appeal,   {   1178;    Contempt,   {   82;    Con- 
tracts, g  45 ;   Courts,  g  14 ;  Descent  and  Dis- 


tribution;  IMscovery,  |  89;  JCandamns,  I  10; 
Trusts,  1 166;  Wills;  WitneaMt,  H  1&,  181. 

n.   APPOINTMENT.    QUALIFICATION, 
AND  TENURE. 

S  17  (N.Y.Sup.)  The  Surrogate's  Conrt  has 
no  discretion  as  to  the  granting  of  letters  of  ad- 
ministration;  its  duty  being  limited  to  follow- 
ing the  order  prescribed  by  Code  Civ.  Proc.  § 
2660.-In  re  Wolff's  Estate,  146  N.  Y.  S.  495. 

Under  Code  Civ.  Proc.  |  2660,  authorlaing  the 
granting  of  letters  of  administration  to  any 
next  of  kin  "entitled  to  share  in  the  distribution 
of  the  estate,"  the  words  quoted  were  words  of 
limitation,  so  that  a  cousin  of  an  intestate  who 
was  not  entitled  to  share  in  the  estate  was  not 
entitled  to  letters. — Id. 

\  35  (N.Y.Sur.)  Where  an  exacntriz  has  been 
guilty  of  miscondnct  authorising  revocation  of 
her  letters  under  Code  Civ.  Proc.  {  2685.  sabd. 
2,  the  fact  that  her  continuance  in  office  can  do 
no  harm  will  not  prevent  revocation  of  her  let- 
ters.—In  re  Bngel;  146  N.  Y.  S.  793. 

That  at  the  institution  of  a  proceeding  to  re- 
voke letters  testamentary  there  is  before  the 
court  the  account  of  the  executors  that  they  are 
amply  responsible  will  not  preclude  their  remov- 
al, where  they  have  been  guilty  of  miscondnct 
authorizing  removal  under  Code  Civ.  Proc.  t 
2686,  sabd.  2.— Id. 

m.  ASSETS,  APPRAISAX^  AND  IN- 
VENTOBT. 

{39  (N.Y.Snp.)  Where  a  grantor  of  land  re- 
served to  himself  all  rights  of  action  for  dam- 
ages to  the  easements  of  light,  air,  and  access 
caused  by  the  construction  of  an  elevated  rail- 
road, the  covenant,  if  of  any  force,  reserved  an 
interest  in  real  property  which  descended  to  the 
heirs  at  law  of  the  grantor  and  not  his  person- 
al representative.— Drucker  v.  Manhattan  By. 
Co.ra46  N.  Y.  S.  410. 

1 45  (N.Y.Sup.)  A  gift  of  property  in  trust 
for  certain  purposes  after  the  donor's  death,  al- 
though part  of  it  is  illegal,  is  not  property  of 
which  the  donor  dies  possessed,  and  the  admin- 
istrator is  not  entitled  thereto.— Casey  v.  Casev, 
146  N.  Y.  S.  348. 

IV.   COLLECTION  AND  MANAOEXCENT 

OF  ESTATE. 

(A)   In  General. 

886  (N.Y.Sup.)  Where  the  proceeds  of  the 
sale  of  a  deceased  infant's  realty  are  deposited 
with  the  county  treasurer,  an  order  of  the  Coun- 
ty Court  is  a  prerequisite  to  payment  of  anv 
portion  to  the  infant's  administratrix ;  such 
order  being  required  by  Code  Civ.  Proc.  {  751. 
and  section  2359  not  being  inconsistent  there- 
with.— People  ex  reL  Jenny  v.  Brown;  146  N. 
Y.  S.  123. 

(B)   Real  Proverty  and  Interests  Therein. 

{  148  (N.Y.Sup.)  Executors  have  no  right  to 
purchase  land,  and,  if  they  do,  it  is  regarded  as 
personalty,  which  they  m^y  sell,  and  wberp 
the  executors,  with  power  to  sell,  purchased 
testator's  real  estate  at  foreclosure,  they  could 
sell  it  so  as  to  pass  title  free  from  ai^  claim 
of  the  testator's  devisees  or  representatives: 
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the  sale  being  donbly  protected  by  the  power 
of  sale.— McCarty  ▼.  Downes,  146  N.  T.  S.  978. 
Where  execators,  with  power  to  sell,  par- 
chased  testator's  realty  at  foreclosure,  if  a 
■ale  thereof  by  them  to  the  wife  of  one  was 
Toidable,  it  was  a  matter  to  hare  been  consid- 
ered upon  their  accounting,  and  did  not  affect 
the  title  of  those  claiming  thereimder,  par- 
ticularly after  the  lapse  of  more  than  ten  years 
without  any   question  being  raised. — Id. 

VI.   AIXOWAKOE  Aim  PATMZiirT  OF 
CUUMS. 
(A)  I.l«bUltlea  of  Blatstc. 
S22I  (N.T.Sup.)  In  an  action  for  compensa- 
tion for  services  rendered  and  supplies  advanc- 
ed to  defendants'  testatrix,  under  an  agreement 
that  at  her  death  plaintiff  should  receive  her 
property,   evidence   held  to  warrant   a   finding 
for  plaintiff.— Mead  t.  Herdman,  146  N.  Y.  S. 
3S3. 

(B)  Preaemtatlon    and    Allotranee. 

»24l  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S 
2552,  providing  that  a  decree  directing  payment 
b^  an  executor  is  conclusive  that  there  are  suffi- 
cient assets,  and  section  2555,  providing  for  en- 
forcing such  a  decree  by  contempt  proceedings, 
held  that  a  final  decree  ordering  executors  to 
pay  to  themselves  as  trustees  a  certain  sum  was 
conclusive  as  to  assets  in  proceedings  for  con- 
tempt.—In  re  Scheuer,  146  N.  Y.  S.  707. 

(D)  Prlorltiea  and  Parment. 

1263  (N.Y.Sup.)  Costs  against  executors,  ad- 
ministrators, assignees  for  the  benefit  of  credi- 
tors, and  receivers,  are  payable  out  of  the  es- 
tate and  have  priority  over  the  claims  of  gen- 
eral creditors.— In  re  Carnegie  Trust  Co.,  146 
N.  Y.  S.  809. 

Vn.   DISTBIBTJnOH   OF  ESTATE. 

1318  (N.  Y.  Sup.)  A  residuary  legatee,  who, 
before  the  winding  up  of  the  estate,  receives 
money  on  account,  must  refund  the  mon^  if  it 
is  thereafter  determined  that  it  is  needed  for  the 
payment  of  debts. — Clark  v.  Truslow,  l46  N. 
Y/8.  750. 

Where  executors  pay  a  residuary  legatee  a 
sum  of  money  to  apply  on  account,  the  legatee 
need  not  refund  the  money  to  pay  debts  if 
through  the  negligence  of  the  executors  they  are 
unable  to  meet  such  debts. — Id. 

Executors  held  not  negligent  in  leaving  money 
in  a  bank  which  failed,  so  as  to  defeat  their  right 
to  recover  money  paid  in  advance  to  a  residuary 
legatee.— Id. 

A  residuary  legatee  who  is  compelled  to  re- 
fund an  advance  made  to  her  is  liable  for  in- 
terest thereon,  where  she  expressly  agreed  in  a 
refunding  bond  for  interest,  though  such  bond 
was  not  sued  on. — Id. 

In  a  suit  to  compel  a  residuary  legatee  to  re- 
fund an  advance  made  to  her,  a  refunding  bond 
executed  by  her,  but  not  sued  on,  is  admissible  to 
show  the  prepayment  and  acceptance  of  the  ad- 
vance.—Id. 


IX.  nrsoLVEirT  estates. 

1416  (N.Y.Sup.)  During  administration  of  an 
insolvent  estate,  no  interest  should  be  allowed 
to  creditors  as  between  themselves.— United 
States  Fidelity  &  Guaranty  Co.  t.  Carnegie 
Trurt  Co.,  146  N.  Y.  S.  80i 

EXEMPTIONS. 

See  Tkucation,  {f  242,  261. 

EXPERT  TESTIMONY. 

See  Bvidence.  St  474-{!68. 

EXPULSION. 

See  Beneficial  Associations,  i  12;   Inaorance,  | 

EXTRADITION. 

See  Habeas  Corpus,  |  86. 

FACTORIES. 

See  Health,  |  82. 

FACTORS. 

See  Brokers;  Trial,  i  166. 

FEES. 

See  Attorney  and  Client,  H  130-106 :  Tttxation, 
I  598. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  {f  160-18B. 

FENCES. 

See  Nuisance,  f  8. 

I  19  (N.Y.)  In  determining  whether  a  barbed 
wire  fence  has  been  legally  constructed  pursu- 
ant to  Town  Law,  |  369,  the  purpose  for  which 
the  fence  has  been  built  is  Immaterial.— Barr 
V.  Green.  104  N.  H.  619,  210  N.  Y.  262. 

{24  CN.Y.)  In  an  action  for  injuries  to  a 
child  by  running  into  defendant's  barbed  wire 
fence,  separating  his  land  from  school  grounds, 
whether  defendant  was  negligent  in  construct- 
ing the  fence  held  for  the  jury.— Barr  v.  Qreen, 
104  N.  E.  619,  210  N.  Y.  262. 

FINAL  JUDGMENT. 

See  Appeal,  |  74. 

FINDINGS. 

See  Appeal,  i  1010. 

FINES. 

See  Execution,  (  419. 

FIRES. 

See  Woods  and  Forests,  {  8. 

FIXTURES. 

See  Mechanics'  Liens,  }  30. 
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FOREIGN  CORPORATIONS. 

See  Corporationa,  |  640. 


FOREIGNERS. 


See  Aliens. 


FOREIGN  JUDGMENTS. 

See  Judgment,  {  822. 

FORESTS. 

See  Woods  and  Forests. 

FORFEITURES. 

See  Insurance,  S  354;  Intoxicating  (Liquors,  || 
106,  242. 

FORGERY. 

See  Banks  and  Banking,  ff  1^.  174. 

FORMER  ADJUDICATION. 

See  Judgment,  |i  641-T17. 

FORMER  JEOPARDY. 

See  Criminal  Law,  |i  168,  173. 

FRANCHISES. 

See  Railroads,  {  18;  Taxation,  H  117.  171^, 
376. 

FRAUD. 

See  Accord  and  Satisfaction,  {  20;  Contracts, 
f  ftO:  Frauds,  Statute  of:  Fraudulent  Con- 
veyances ;  Husband  and  Wife,  i  281 ;  Limi- 
tation of  Actions,  ii  55.  100;  Principal  and 
Surety,  {  42;  Trusts,  f  65;  Wills,  f{  163, 
166,  386. 

I.  DEOEPnOir   OOWSTITDTIHO 

FRAUD,  AND  LIABIUTT 

THEREFOR. 

I  12  (N.Y.Sup.)  Actionable  false  representa- 
tions must  be  of  existing  facts. — Ball  v.  Qerard, 
146  N.  Y.  S.  81. 

n.  ACTIONS. 

$  41  (N.Y.Sup.)  Complnint  alleging  pnrcliase 
of  stock  of  a  corporation  in  open  market 
in  reliance  upon  false  representations  con- 
tained in  a  prospectus  publishpd  and  distributed 
by  defendant  to  the  investing  public  held  to 
state  a  cause  of  action  for  damages  for  deceit. 
— Reuscns  v.  Gerard,  146  N.  Y.  S.  86. 

g  59  (N.Y.Sup.)  Plaintiff  held  only  entitled  to 
recover  nominal  damages  resulting  from  de- 
fendant's fraudulent  representation  to  plaintiff 
that  Vhe  owner  of  a  theater  for  which  plaintiff 
had  contracted  with  defendant  to  procure  a 
tenant  was  solvent  and  able  to  pay  plaintiff's 
commissions. — Ochs  v.  Woods,  146  N.  Y.  8.  4. 


FRAUDS,  STATUTE  OF. 

V.  AOREEBIENTg  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  TEAR. 

1 45  (N.Y.Sup.)  An  agreement  to  pay  a  bro- 
ker a  commission  on  the  rents  accruing  on  re- 
newal of  a  lease  after  a  seven-year  term  if  the 
tenant  should  exercise  his  option  to  renew  is  a 
contract  not  to  be  performed  within  one  year 
within  the  statute  of  frauds  (Personal  Property 
Law,  {  31).— Allwin  Realty  Co.  v.  ISarth,  146 
N.  Y.  S.  960. 

VH.   SAI.ES  OF  GOODS. 
(B)   Acceptance  of  Part   of  Gooda. 

{  90  (N.Y.City  Ct.)  To  satisfy  the  statute,  there 
must  be,  subsequent  to  the  sale,  a  deliveiT  by 
the  seller,  with  intent  to  surrender  his  control 
and  lien,  and  to  vest  the  right  of  possession 
in  the  bnyer,  and  an  acceptance  by  the  buyer 
with  intent  to  take  possession  as  owner;  mere 
words  are  not  suflScient.— Gold  y.  Gross,  146  N. 
Y.  S.  164. 

Delivery  of  a  piece  of  merchandise  to  the  buy- 
er that  he  might  see  that  the  other  goods  were 
of  like  quality,  and  for  which  he  was  to  be 
charged,  held  not  to  take  the  case  out  of  the 
statute,  where  the  contract  was  then  executory 
and  dependent  upon  whether  the  seller's  princi- 
pal would  authorize  a  sale  at  the  price  quoted. 
-Id. 

Delivery  of  a  sample,  forming  no  part  of  the 
bulk  sold  and  to  be  paid  for,  held  not  such  a 
delivery  and  acceptance  of  part  of  the  goods 
sold  as  to  constitute  a  symbolical  delivery  which 
would  satisfy  the  statute. — Id. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

S  120  (N.Y.Sup.)  A  i>arol  option  by  which 
plaintiff  agreed  to  convey  to  defendant  a  conces- 
sion, lands,  and  property  in  Cuba  pertaining  tn 
a  railroad  and  power  company  for  $l,500,0(.i<i 
United  States  currency  held  unenforceable  for 
want  of  protocolization  in  a  public  instmment 
as  required  by  Cuban  Civ.  Code,  arts.  121(i, 
1218,  1280.— ReiUy  v.  Steinhart,  146  N.  Y.  S. 
534. 

X.   PI.EADINO,  EVIDENCE,  TRIAI., 
AND   REVIEW^. 

I  159  (N.Y.Sup.)  Where,  in  an  action  for 
breach  of  an  oral  contract  of  employment 
plaintiff  in  his  testimony  made  two  contradict- 
ing statements  as  to  dates  of  the  contract,  one 
of  which  would  bring  the  contract  within  the 
statute  of  frauds,  the  court  should  have  sub- 
mitted the  case  to  the  jury.— Epstein  v.  Uiller, 
146  N.  Y.  S.  306. 

FRAUDULENT  CONVEYANCES. 

m.  REMEDIES  OF  CREDITORS  AND 

PURCHASERS. 
(A)  Persons  Bntltled  to  Assert  ImTalldlty. 

g  208  (N.Y.Sup.)  A  conveyance  by  a  husband 
to  his  wife  cannot  be  attacked  by  subsequrat 
creditors  as  fraudulent,  unless  it  caused  in- 
solvency upon  the  part  of  the  husband  as  to  his 


Digitized  by  VjOOQ  IC 


1153 


IMDEX-DIQBST 


nckwaya 


existing  creditors,  or  was  made  ^th  the  in- 
tent of  defrauding  subsequent  creditors.— Wein- 
stock  T.  HaUenbeck,  146  N.  X.  S.  1047. 

GAMING. 

I.    GAUBXJNO  OOHTRAOTB  AKD 

TRAirSAOTIONS. 

(A)  natare    smd   Taltdlty. 

!  17  (N.Y.Sup.)  In  Tiew  of  the  declared  pol- 
icy of  the  state,  as  shown  by  Laws  1802,  c. 
44.  i§  1.  5,  substantially  embodied  and  contin- 
ued in  Revision  of  1S13,  vol.  1,  p.  222,  1  Rev. 
St.  182»,  pt.  1,  c.  20,  tit.  8,  art.  6,  i  65,  and 
article  3,  |  8,  which  provisions  were  not  re- 
pealed by  the  Percy-Gray  Law  (l4iws  1895,  c. 
570),  and  are  substantially  embodied  in  Penal 
Law,  SS  987,  991,  992,  held,  that  a  contract  to 
act  as  betting  commissioner  to  wager  on  horse 
races  for  another  is  against  public  policy.— 
CahiU  V.  Gilman,  146  N.  Y.  8.  224. 

m.    CBIMXHAI.    BESPOmiBELnr. 

(A)   OSenscs. 

i6S  (N.T.Sp.Sess.)  A  machine  for  vending 
gum  which  gave,  in  addition  to  one  cent's  worth 
of  gum  for  each  penny  inserted  therein,  a  chance 
for  additional  gum  or  candy,  is  a  gambling  de- 
vice which  renders  the  propnetor  of  the  place  in 
which  it  is  kept  guilty  of  violating  Penal  Law, 
U  483,  973.— People  v.  Stein,  145N.  X.  S.  852. 
Same  ▼.  Nahmias,  Id.  856. 

GIFTS. 

See  Executors  and  Administrators,  |  46 ;  Taza- 
Uon,  I  879;  Trusts,  |  86. 

GOOD  FAITH. 

See  BiUs  and  Notes.  H  835-362:    Broken,  | 
88;     Vendor  and  Purchaser,  |  228. 

GOOD  WILL 

See  Taxation,  |f  866,  895. 

S  I  CN.T.Sup.)  Good  will  defined.— In  re  Ball's 
Estate.  146  N.  X.  S.  499. 

GRAND  JURY. 

Spe  Criminal  Law,  {  627^ ;    Indictment  and 
Information. 

GUARANTY. 

See  Indemnity. 

n.    OONSTRVOTIOK  AlfS  OPERATION. 

S36  (N.T.Sop.)  Where  defendant  gtiaranteed 
the  payment  of  $220  by  a  third  party  to  plain- 
tiff for  building  material,  held,  that  the  $220 
was  not  a  limit  for  a  standing  credit,  but  was 
the  limit  upon  the  entire  sale. — Roake  ▼.  Di 
Marco,  146  N.  X.  S.  823. 

GUARDIAN  AND  WARD. 

See  Contempt,  i  20. 


See  Ai 
1170 


HABEAS  CORPUS. 

U.  XDBISDIOTXOir,    FBOOEEDINOS, 
AND  BEIiIEF. 

1 85  (N.X.Sap.)  Where,  in  habeas  corpus  by  a 
person  held  under  a  warrant  of  extradition,  the 
preponderance  of  evidence  sustains  his  conten- 
tion that  he  was  not  in  the  demanding  state 
when  the  crime  was  committed,  and  is  not  a 
fugitive  from  justice,  he  will  be  released.- People 
ex  rel.  Fucba  t.  Police  Com't  of  City  of  New 
Xork,  146  N,  X.  8.  781. 

HARMLESS  ERROR. 

I,  If   1050-1178;  Criminal  Law.   | 

HEALTH. 
II.  beottuIlTIOns  and  offenses. 

(  32  (N.X.Sap.)  A  portion  of  one  floor  of  a 
building,  thongh  used  for  manufacturing  pur- 
poses, IS  not  a  factory,  within  the  purview  of 
Labor  Law.  |  82,  requiring  every  factory  con- 
sisting of  tnree  or  more  stories  in  height  to  be 
equipped  with  fire  escapes.— Goetz  v.  Duffy,  146 
N.  X.  S.  152. 

HEARSAY. 

See  Evidence,  |  818. 

MEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Certiorari,  H  24-41. 

I.  ESTABT.THHMENT.  AITEBATION, 
AND  DISCONTINUANCE. 

(O  Alteration,   Tsoatlon,    or  Abandon- 
meat. 

J  77  (N.X.Sup.)  Under  Highway  Law,  |  191. 
all  papers  in  a  proceeding  by  town  officers  to 
close  highways,  consisting  of  the  application, 
consent  of  the  town  board,  release  from  damag- 
es, and  order  of  the  town  superintendent,  must 
be  recorded  as  well  as  filed  in  the  town  clerk's 
office. — People  ex  reL  Simons  v.  DowUng,  146 
N.  X.  8.  919. 

m.  CONSTRUCTION,  IMPROVEMENT, 
AND  REPAIR. 

ill3  (N.X.)  Coal  sold  to  a  state  highway 
contractor  for  nse  in  the  boilers  of  road  rollers 
and  traction  engines  used  in  a  highway  con- 
struction contract  held  not  materials  furnished 
for  the  construction  of  the  highway  within  Lien 
Law,  §  5;  and  hence  claimants  were  not  enti- 
tled to  a  lien  therefor. — Shultz  v.  C.  H.  Quereau 
Co.,  104  N.  E.  621,  210  N.  Y.  257. 

{113  (N.X.Sup.)  Notwithstanding  Highway 
Law,  {  132,  the  determination  of  the  State 
Highway  Commissioner  that  a  contract  for  the 
building  of  a  state  highway  is  not  for  the  best 
interest  of  the  public  is  conclusive  upon  the  con- 
tractor, althougli  it  does  not  deprive  him  of  his 
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right  of  action  for  breach  of  contract.— Stand- 
ard BituUthiC  Oo.  T.  CarUsle,  146  N.  T.  S.  386. 

rV.  TAXES,  ASSESSMENTS,  AHD 
WOBK   ON  HIGHWAYS. 

S  124  (N.T.Sup.)  Where  notice  of  the  accept- 
ance of  certain  highways  waa  glren  to  the  board 
of  supervisors  under  Highwaj  Law,  {  172,  that 
notice  was  not  given  until  after  the  tex  levy  for 
1912  was  made  did  not  relieve  the  board  of  the 
duty  to  include  in  the  levy  a  tax  for  mainte- 
nance for  that  year  under  section  134. — In  ze 
Carlisle,  146  N.  T.  S.  666. 

V.  REatnLATION  AND  VMB  FOB 

TBAVXI.. 

(B)  Use  of  Hlnlivvay  and  IiBW  oi  tbe  Road. 

{  184  (N.T.Sap.)  In  an  action  by  one  run 
down  by  an  automobile,  the  question  of  whether 
tbe  driver  waa  negligent  held  under  the  evidence 
for  the  jury.— Taylor  v.  Glens  Falls  Automobile 
Ck).,  146  K  X.  S.  699. 

HISTORICAL  SOCIETY. 

See  Taxation,  |  87& 

HOMICIDE. 

Bee  Criminal  Law,  H  339.  427,  655,  720,  722%, 
811,  834,  1066,  itfeS,  1170%. 

VI.  mOIOTMENT    AMD    INFORMA- 
TION. 

I  128  (N.Y.Co.Ot.)  An  indictment  for  murder 
in  the  first  degree  does  not  state  facts  suflScient 
to  charge  the  crime  of  murder  in  the  first  de- 

?;ree  as  defined  by  Penal  Law,'|  1044,  when  it 
ails  to  allege  that  the  injury  was  infiicted  with 
intent  to  cause  death.— People  v.  AntonieQo, 
146  N.  y.  S.  799. 

VH.   EVIDENOE. 
(K)  'Welarlit  and  Snffleleney. 

1253  (N.T.)  Evidence,  on  a  trial  for  homi- 
cide, held  to  support  a  conviction  for  murder  in 
the  first  degree. — People  v.  Seidenshner,  104  N. 
B.  420,  210  N.  T.  S41. 

Vm.  TBIAX. 
(B)  (tvestlOB*   tor  JnrT' 

1268  (N.T.)  Evidence  in  a  homicide  case 
htM  to  make  defendant's  guilt  a  question  for 
tbe  jury.— People  v.  Seidenshner,  104  N.  B.  420. 
210  N.  T.  841. 

(O)  Inatmottona, 
1 294  (N.Y.)  In  a  prosecution  for  homicide,  an 
instruction  that  accused's  intoxication  could  only 
be  considered  if  it  was  so  great  that  accused 
could  not  have  formed  an  intent  to  commit  mur- 
der is  erroneous;  Penal  Code,  |  1220,  providing 
that  voluntary  intoxiontion  shall  not  make  the 
act  less  criminal  but  the  jury  may  consider  such 
fact  where  intent  is  essential. — People  v,  Gerd- 
vine,  104  N.  B.  129,  210  N.  Y.  184. 

HUSBAND  AND  WIFE. 

.See  Appeal,  {  950  ■    Divorce;    Dower ;    Betop- 
pel,  I  65;    Fraudulent  Conveyances,  i  2^; 


Insunince,  {  148;    Marrlaca;   Kortga«M,  f| 
28,  86;  Principal  and  Snirty.  i  m!^ 

I.  MUTVAI.  RIGHTS.  DUTXES,  AND 

{  IB  (N.Y. Sap.)  Where  goods  famished  a  wift 
were  neoesaaries,  in  tba  aMenoe  of  contxaet  lim- 
iting liabUity  and  of  proof  that  the  hosband 
had  already  supplied  similar  articles  or  given 
notice  not  to  extend  credit,  the  preanmptlon  is 
that  she  contracted  as  agent  for  her  baaband. 
and  he  is  liable.— Baccaria  v.  lAndera,  146  X. 
X.  S.  158. 

vm.   SEPARATION    AND    8EPAKATB 
KAINTBNANOE. 

{ 278  (N.  Y.  Snp.)  A  separation  sneemait 
whereby  the  husband  is  to  make  certain  regu- 
lar payments  to  the  wife,  is  valid  and  binding. 
—Randolph  v.  Field.  146  N.  Y.  S.  247. 

{278  (N.Y.Sup.)  A  release  of  all  dlaims  on 
her  husband  in  a  separation  agreement,  given 
by  a  wife  in  consideration  of  the  payment  to 
her  of  $2,5(X)  by  her  husband's  mother,  ktU 
not  violative  of  Domestic  Relations  Law,  I  SI. 
—Greenfield  v.  Greenfield,  146  N.  Y.  S.  885. 

f  279  (N.Y.Sap.)  The  fact  that  a  wife  re- 
ceiving payments  under  a  separation  agreement 
brings  suit  for  a  legal  separation  and  obtain; 
an  allowance  of  alimony  does  not  relieve  tlie 
husband  of  his  liability  under  the  agreement— 
RandolDh  v.  Field,  146  N.  Y.  S.  247. 

A  wile's  adultery  before  or  after  a  aepart- 
tion  agreement  does  not  defeat  her  claim  ud-    { 
der  such  agreement— Id. 

J  281  (N.Y.Sup.)  In  a  wife's  action  to  recov-    , 
er  payments  due  under  a  separation  agreement,    ' 
defendant's  allegation  that  before  such  agre^ 
ment  was  signed  she  had  committed  adnlterr, 
which  fact  was  unknown  to  him,  was  not  eqniT- 
alent  to  an  allegation  of  fraud  perpetrated  ei- 
ther by  direct  representations  or  concealment.    ' 
—Randolph  v.  Field,  146  N.  Y.  S.  247. 


IMPEACHMENT. 

See  Witnesses,  S{  330-400. 

IMPLIED  CONTRACTS. 

See  Work  and  labor. 

IMPROVEMENTS. 

See  Ujanicipal  Corporatitma,  H  366-492. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCUMBRANCES. 

See  Covenants,  |  121. 

INDEMNITY. 

See  Contracts,  |  310;   Guaranty. 

{  9  (N.Y.Sup.)  Where  defendant  agreed  to  in- 
demnify a  surety,  which  executed  a  imnd  f'.' 
the  defendant's  performance  of  a  contract  witt 
the  federal  government,  for  any  liability  incur- 
red in  its  behalf,  and  the  government,  andff 
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claim  that  defendant  had  not  performed  the 
contract,  deducted  a  sura  of  money  from  the 
amount  dne  the  surety  on  other  transactions, 
the  act  of  the  government  constituted  a  liabili- 
ty within  the  terms  of  the  Indemnity  contract. 
—Emmet  t.  Sanitary  Water  Still  Co.,  146  N. 
Y.    S.  343. 

f  13  (N.Y.Sup.)  Where  the  tenant  as  well  as 
the  landlord  knew  of  the  dangerous  condition  of 
the  elevator  shaft  which  was  not  partitioned 
from  the  light  shaft  and  of  the  method  of  oper- 
ating the  elevator,  held,  that  the  parties  were 
in  pari  delicto,  so  that  the  tenant  could  not  re- 
coTer  from  the  landlord  the  amount  the  tenant 
was  required  to  pay  for  Injuries  to  its  employ^ 
from  the  negligent  condition  of  the  elevator 
shaft. — Larldn  Co.  v.  Terminal  Warehouse  Co., 
146  N.  Y.  S.  380. 

INDEPENDENT  CONTRACTORS. 

See  Master  aad  Servant,  |  318. 

INDICTMENT  AND  INFORMATION. 

See   Criminal  Law,   {   173;    Homicide,  |   128; 
Witnesses,  {  21. 

V.  REqmSITES  AHD  SUFFIOIEHOT 
OF  AOOimATIOM. 

f  79  (N.Y.)  Under  Code  Or.  Pioc.  f  684.  an 
indictment,  thongfa  slovenly  and  ongranunatical, 
hrld  8u£Scient  to  state  an  offense  onder  Penal 
Law,  8  1283.— People  v.  Pindar,  104  N.  B.  133, 
210  ^:  Y.  101. 

i  81  (N.Y.)  It  is  not  error,  bnt  is  many  times 
necessary  or  desirahle  as  a  matter  of  descrip- 
tion, to  give  in  an  indictment  the  several  names 
by  which  the  person  indicted  is  linown. — People 
V.   Seidenshner,  104  N.  E.  420,  210  N.  Y.  341. 

I  121  (N.Y.Sp.Sess.)  Upon  information  under 
Penal  Law,  §  421,  making  it  a  misdemeanor  to 
publish  untfue  and  misleading  advertisements, 
averrine  that  a  statement  that  the  advertised  ar- 
ticle was  a  scientific  combination  of  beneficial 
remedies  and  harmless,  was  calculated  to  mis- 
lead and  that  it  was  not  harmless,  held,  that  de- 
fendant was  not  entitled  to  a  bill  of  particulars. 
— PeoDle  V.  Dr.  Kelly  Medical  Co.,  146  N.  Y. 
S.  856. 

VXI.  XOTIOH  TO  QUASH  OR  DISMISS, 
AMD  DEMUKBER. 

I  137  (N.Y.Sup.)  A  motion  to  quaah  the  in- 
dictment, on  the  ground  that  it  was  found  solely 
upon  the  evidence  of  accomplice,  was  properly 
denied,  where  that  fact  did  not  appear  from  the 
face  of  the  indictment,  though  all  of  the  wit- 
nesses indorsed  thereon  were  afterwards  shown 
to  be  accomplices. — ^People  v.  Sweeney,  146  N. 
Y.  S.  637. 

f  144  (N.Y.Sup.)  Under  Code  Grim.  Proc.  gf 
2S8,  388,  unless  the  evidence  before  the  grand 
jury  is  sufficient,  if  unexplained  or  uncontra- 
dicted, to  satisfy  it  beyond  a  reasonable  doubt 
that  defendants  received  tbe  stolen  goods  know- 
ing that  they  had  been  stolen,  the  indictment 
may  be  dismissed,  but  absolute  knowledge  need 
not  be  proved,  and  knowledge  may  he  inferred 


from  the  circnmstances. — ^People  t.  Anstetb,  140 
N.  Y.  S.  73. 

Under  Code  Crim.  Proc.  f  399,  where  the  only 
evidence  before  the  grand  jury  tending  to  show 
a  defendant's  knowledge  that  goods  received  by 
him  were  stolen  was  that  of  an  accomplice,  the 
indictment  will  be  dismissed. — Id. 

The  evidence  of  an  inccompUce  and  the  cor- 
robative  evidence  held  sufficient  to  support  an 
indictment  for  criminally  receiving  stolen  goods, 
so  as  to  prevent  a  dismissal  of  the  indictment 
tor  lusufficency  of  the  evidence  befoia  the  grand 
jury.— Id. 

INFANTS.     . 

See  Adoption;   Fences,  |  24;   Intoxicating  Liq- 
uors, g  66;   NegUgence,  H  122,  136. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Distribution. 

INJUNCTION. 

Bee  Basements,  {  61. 

I.  NATURE  Ain>  GROUNDS   IN   OEN- 

ERAXm 

(B)   Qrovnds   of  Relief. 

i  12  (N.Y.Sup.)  Where  one  suing  to  restrain 
the  holding  of  a  special  meeting  of  corporate  di- 
rectors because  the  call  therefor  was  not  Prop- 
erly issued  merely  sues  individually,  and  alleges 
that  he  is  president  of  the  association  and  the 
holder  of  some  certificates  of  indebtedness,  bat 
does  not  show  that  any  thing  proposed  will  in- 
jure the  certificate  holders  or  the  association, 
he  cannot  maintain  the  action. — Oilleran  v. 
Springfield.  L.  I.,  Cemetery  Society,  146  N.  Y. 
S.  828. 

n.   SUBJECTS  OF  PROTECTION  AND 

REUEF. 

(O)   OoBtraeta. 

{ 68  (N.Y.Sup.)  An  agreement  not  to  rent 
property  to  competitors  of  the  adjoining  owner 
may  be  enforced  by  injunction,  though  it  pro- 
vides that  the  promisor  shall  "be  liable  in  dam- 
ages and  breach  of  contract"  in  case  of  its  vio- 
lation.—Feinstein  V.  Jacobson,  146  N.  Y.  S.  025. 

i  59  (N.Y.Sup.)  In  action  for  accounting  un- 
der contract  giving  exclusive  sales  agency  to 
plaintiff,  which  defendant  broke  and  refused  to 
renew  as  agreed,  plaintiff  held  not  entiUed  to  an 
injunction  pendente  lite  restraining  defendant 
from  making  sales  itselt — Redican  v.  Inter- 
changeable Magnetic  Sign  Co.,  146  N.  Y.  S. 
596. 

{62  (N.T.)  Where  the  owners  of  two  city 
blocks  entered  into  an  agreement  that  the  build- 
ing erected  should  be  set  back  from  the  street 
five  feet  for  courtyards,  the  purpose  being  to 
make  them  desirable  for  residence,  and  later, 
because  of  the  encroachment  of  business,  the  lots 
in  time  became  wholly  unsuitable  for  residences. 
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held,  that  a  court  of  equity  would  not  reatrain 
the  violation  of  the  covenant  as  its  object  had 
faUed.-Batchelor  ▼.  Hinkle,  104  N.  £}.  629,  210 
N.  T.  243. 

In  determining  whether  a  court  of  equity  will 
compel  observance  of  a  covenant  restricting  the 
use  and  occupation  of  land,  each  case  must  de- 
pend upon  its  own  facts,  and  it  may  be  enforced 
against  one  person,  while  as  to  another  violating 
the  same  covenant  it  will  not. — Id. 

f  62  (N.  Y.  Sup.)  Mandatory  injunction  is 
properly  granted  against  one  who,  in  spite  of 
repeated  warnings,  and  in  violation  of  restric- 
tive covenants  of  his  deed,  builds  his  house 
nearer  the  street  than  the  other  houses  in  the 
block.— Lyons  v.  Edmonds,  146  N.  Y.  8.  277. 

(H)  PvbUo  OflHeera  and  Boar4a  wnd  Mv- 
nlelpMlitlea. 

175  (N.Y.Snp.)  The  determination  whether  a 
prize  fighter,  who  applied  to  the  State  Athletic 
Commission  for  permission  to  engage  in  a  box- 
ing contest,  was  capable  of  safely  competing 
in  such  contest  because  of  his  age,  physical  con- 
dition, etc.,  was  primarily  for  the  State  Athl(>tlc 
Commission,  and  the  enforcement  of  its  order, 
prohibiting  the  contest,  will  not  be  enjoined. — 
Eltzsimmons  T.  New  York  State  Athletic  Com- 
mission, 146  N.  Y.  S.  117. 

HZ.  ACTIOH8   FOH  tNJIJHOTIONS. 

HI3  (N.Y.Sup.)  One  who  stands  by  and  suf- 
fers another  to  make  large  outlays  cannot  have 
injunctive  relief.— Thompson  v.  Diller,  146  N. 
Y.  S.  43a 

Injunctive  relief  against  breach  of  a  covenant 
in  a  deed  held  not  barred  by  laches.— Id. 

S  126  (N.Y.Isnp.)  A  lot  owner  who  breaks  a 
restrictive  building  covenant  in  a  deed  made  for 
the  common  advantage  of  all  lot  owners  in  a 
common  tract  has  the  burden  of  proving  laches 
to  defeat  tbe  right  of  an  adjoining  lot  owner  to 
injunctive  relief  against  a  breach  of  the  cove- 
nant—Thompson ▼.  Dfller,  146  N.  Y.  S.  438. 

§  129  (N.Y.Snp.)  Where  facts  occurring  after 
commencement  of  injunction  suits,  obviously 
render  the  trial  thereof  futile  so  far  as  it  may 
affect  the  merits,  plaintiffs  are  entitled  to  a 
discontinuance  without  costs  to  either  party 
or  prejudice  to  any  rights  under  the  bond. — 
Hathom  v.  Natural  Carbonic  Gas  Co.,  146  N. 
Y.  S.  271. 

IV.  PREXmnTABT  AUD  IirTZ!RI.OOU. 

TOBY  iNjmrcTioirs. 

(A)   Gronnda  and  Prooeedinsa  to  Proonre. 

;  136  (N.Y.Sup.)  In  a  suit  to  enjoin  defend- 
ants from  giving  exhibitions  of  moving  pictures 
in  a  theater  leased  from  plaintiff,  on  the  ground 
that  such  use  of  the  theater  is  contrary  to  the 
terms  of  the  lease,  requiring  the  premises  to  be 
used  as  a  first-class  theater,  and  not  to  be  used 
for  any  business  which  is  extrahazardous  on  ac- 
count of  fire,  circumstances  held  to  require  the 
issuance  of  an  injunction  pendente  lite. — Ham- 
merstein  Opera  Co.  v.  Belasco,  146  N.  Y.  S. 
341. 

INNOCENCE. 

See  Evidence,  i  60. 


IN  PAIS. 


See  Estoppel 


INSANE  PERSONS. 

See  Equity,  {  76 ;   Evidence,  {  63. 

▼.  ntOPEBTT    AND    OOITVETAXCEI. 

164  (N.Y.Sup.)  Before  an  allowance  may  be 
granted  from  an  incompetent's  estate  to  one 
to  whom  incompetent  owes  no  daty  of  support, 
it  must  be  shown  that  incompetent,  if  sane, 
would  assume  tbe  duty;  and  a  real  need  or  ne- 
cessity of  applicant  mast  be  shown. — ^In  re  Ker- 
nochan,  146  N.  Y.  S.  1026. 

The  fees  of  an  attorney  for  an  nnsuccessfal 
competent  applicant  of  independent  means  for 
an  allowance  from  an  incompetent's  estate  will 
not  be  allowed  from  the  estate,  but  those  of  the 
counsel  for  the  incompetent's  committee  will  be 
BO  allowed.— Id. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Greditois; 
Bankruptcy;  Banks  and  Banking,  {  80; 
Contracts,  i  310;  Corporations,  |  568;  £xec- 
ntors  and  Administrators,  J  4l6;  States,  f 
110;    Subrogation,  H  33,  85. 

nZ.   ASSIONlCEirT.  ADMINXBTBATION, 

AND  DI8TBZBUTION  OF  IN- 

■OI.VXNT'S  ESTATE. 

(Wi  Claims  Asalnat  and  DlatrlfentloB  of 
Batate. 

f  118  (N.Y.Sup.)  A  preference  right  as  a  cred- 
itor is  not  waived  by  filing  a  claim  as  a  cred- 
itor and  acceptance  of  a  dividend  thereon  with- 
out complaint  or  protest — United  States  Fideli- 
ty &  Guaranty  Co.  v.  Borough  Bank  of  Brook- 
lyn, 146  N.  Y.  S.  870. 

INSPECTION. 

See  Diicovery,  {  89. 

INSTRUCTIONS. 

To  jury,'  see  Criminal  Iaw,  {|  788-834;  Trial, 
{I  234r-260. 

INSURANCE. 

See  Contracts,  H  131,  138;  Oorporati<HiB,  H 
425,  432 ;  Criminal  Law,  {  1073 ;  LimiUtion 
of  Actions,  S  96. 

m.  IN8U&ANOE  AaENTS  AND 
BBOKEB8. 

(A)  Avenor  tor  Inamrev. 

{ 84  (N.Y.Sup.)  Plaintiff  having  secured  lia- 
biUty  insurance  under  contract  with  defendant's 
agents,  and  the  agency  having  been  changed  and 
the  policies  canceled  and  new  ones  issued  for 
the  balance  of  the  term  on  the  application  of 
the  insured,  held  not  entitled  to  recover  com- 
missions on  the  new  policies. — Degnan  v.  Gener- 
al Accident,  Fire  &  Life  Assur.  Corporatioo, 
Limited,  of  Perth,  Scotland,  146  N.  Y.  S.  3aa 
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▼.   THE  CONTRACT  IK  GENEBAX.. 

<A)    l«»*are,  Reunliiitea,  and  Taliditr. 

g  143  (N.Y.Snp.)  Plaintiff,  who  took  out  a 
policy  upon  the  life  of  her  husband,  held  enti- 
tled to  nave  it  reformed  so  that  she  would  re- 
ceive  the  proceeds  whether  her  husband  lived 
to  the  maturity  of  the  policy  or  not;  the  issu- 
ance of  an  insurance  policy  different  from  that 
ordered  being  a  constructive  fraud. — Ulman  t. 
Newman,  146  N.  Y.  S.  696. 

Where  it  was  the  intention  of  a  husband  and 
wife  that  an  endowment  policy  applied  for  by 
the  husband  should  be  payable  to  the  wife  at 
all  events,  and  the  insurer  through  mistake 
made  the  policy  payable  to  the  husband  in 
case  he  survived  until  its  maturity,  a  reforma- 
tion of  the  inHtrument  will  be  granted  at  the 
suit  of  the  wife. — Id. 

§  144  (N.Y.Sup.)  Where  an  insured  exercised 
bis  privilege  of  exchange  contained  in  a  five- 
year  renewable  term  policy,  and  exchanged  it  for 
an  ordinary  life  policy  bearing  the  date  of  the 
exchange,  the  second  policy  was  not  a  mere  con- 
tinuation of  the  first,  but  created  a  new  con- 
tract from  its  date ;  since  term  insurance  and 
the  ordinary  life  poUcy  are  essentially  different, 
being  based  upon  different  considerations. — 
Gans  V.  iCtna  Life  Ins.  Co.  of  Hartford,  Conn., 
146  N.  Y.  S.  463. 

VI.  FBEmxrafB.  dues,  aito  assebs- 

BfEHTS. 

{  182  (N.Y.Sup.)  The  clause,  "Provided  that 
in  case  the  mortgagor  or  owner  shall  neglect  to 
pay  any  premium  due  under  this  policy,  the 
mortEagee  shall,  on  demand,  pay  the  same,  be- 
ing a  PB>^  0^  t^^  mortgagee  clause  of  the  New 
York  Standard  policy,  held  a  condition  and  not 
a  covenant,  and  hence  the  mortgagee  was  not  li- 
able for  the  premiums. — Coykendall  v.  Black- 
mer,  146  N.  Y.  S.  631. 

Z.  FOBFEITUBE  OF  FOUGT  FOR 
BREACH  OF  PBOMISBOBT  WAR^ 
BAMTT,  OOVENABT.  OB  OONSI- 
TIOH  SUBSEQUEKT. 

(B)  l(onpsT>n«Bt  of  PrcMUvBui  or  Aaaeaa- 
mOBta. 

§  354  (N.Y.Snp.)  A  notice  that  a  premium 
was  due  held  insufficient  under  Insurance  Law, 
S  92,  to  warrant  a  forfeiture,  because  incumber- 
ed with  suggestions  and  surplus  advice. — Mc- 
Cormack  v.  Security  Mutual  Life  Ins.  Co.,  146 
N.  Y.  S.  613. 

(365  (N.Y.Sup.)  Where  a  policy,  containing 
a  clause  providing  that  it  should  be  incontest- 
able after  one  year,  was  re-instated  after  for- 
feiture for  nonpayment  of  premiums,  held  that 
the  reinstatement  related  back  to  the  time  of 
the  forfeiture,  and  the  reinstated  policy  became 
incontestable  within  one  year  from  that  date. — 
McCormack  v.  Security  Mutual  Life  Ins.  Co., 
146  N.  Y.  S.  613. 

XI.   EBTOPFEI..  WAIVEB.  OB  AOBEE- 
IBBNTS  AFFECTIHO  BIOHT  TO 
AVOID  OB  FOBFETT  POLICT. 

f  378  (N.Y.Snp.)  Where  the  field  superintend- 
ent and  local  cashier  of  the  defendant  insurance 


company  consented  to  the  reinstatement  of  a  life 
policy  after  lapse  in  payment  of  premiums, 
knowing  that  the  insured  was  hopelessly  ill, 
such  knowledge  was  chargeaUe  to  the  company 
and  it  cannot  defeat  recovery  on  the  ground 
that  a  statement  signed  by  the  insured  recited 
that  he  was  in  good  health.— McCormack  v.  Se- 
curity Mutual  Life  Ins.  Co.,  146  N.  Y.  S.  613. 

Xm.   EXTENT  OF  LOSS  ANS  UABH.. 

ITT  OF  IKS17BEB. 

(B)   Inaimiioe    of  Property   and   Titles. 

<508>/2  [New,  vol.  4  Key-No.  Series]  (N. 
Y.oup.)  Where  a  guaranty  company  issued  « 
bond  to  secure  an  employer  against  defalcationB 
bv  his  employe,  and  renewed  the  bond  for  sever- 
al years,  the  bond  and  each  renewal  constituted 
different  liabilities,  rendering  the  insurer  liable 
up  to  the  limit  fixed  by  the  bond  for  the  em- 
ploye's defalcation  each  year. — Alex,  Campbell 
Milk  Co.  V.  United  States  Fidelity  &  Guaranty 
Co.,  146  N.  Y.  S.  92. 

(C)   Gnarantr  and  Indemnttr  Inanranee. 

f  513  (N.Y.)  Liability  insurer  which  elected 
to  defend  suit  against  insured  instead  of  settling 
for  the  amount  to  which  its  liability  was  limited, 
and,  after  a  judgment  for  four  times  this 
amount,  refused  to  appeal  or  to  pay  the  stip- 
ulated indemnity,  except  upon  satisfaction  of 
the  judgment,  held  liable  for  insured's  expens- 
es in  prosecuting  an  appeal  resulting  in  a  re- 
versal—Brassil  V.  Maryland  Casualty  Co.,  104 
N.  E.  622,  210  N.  Y.  235. 

XIX.   BEINSUBAirOE. 

1679  (N.Y.Snp.)  Where  an  insurance  com- 
pany issued  successive  accident  policies,  each 
for  one  year  and  each  based  upon  a  new  appli- 
cation, and  a  reinsurance  company  executed 
separate  contracts  for  each  <d  the  policies  each 
based  upon  the  policy  and  application,  each  re- 
insurance contract  was  a  new  and  distinct  con- 
tract—Casualty Co.  of  America  v.  United  States 
Casualty  Co.,  146  N.  Y.  S.  957. 

S  686  (N.Y.Sup.)  In  an  action  upon  a  rein- 
surance contract,  evidence  held  not  to  sustain 
a  finding  that  a  clause  exempting  the  reinsured 
from  liability  for  accidental  injuries  occurring 
to  the  insured  while  on  a  trip  to  Alaska  was 
omitted  from  the  reinsurance  contract  by  mis- 
take.— Casualty  Co.  of  America  v.  United  States 
Casualty  Co.,  146  N.  Y.  S.  057. 

XX.  MTrrUAI.   BENEFIT   INSUBANCE. 
(A)  Corporations   and    Associations. 

{694  (N.Y.)  Proceeding  to  expel  member  of 
benefit  society  held  not  reviewable  by  courts  ex- 
cept to  determine  whether  the  member  was 
tried  according  to  the  law  of  the  land. — Wilcox 
V.  Supreme  Council  of  Royal  Arcanum,  104  N. 
E.  624,  210  N.  Y.  370. 

Expulsion  of  member  of  benefit  societr  held 
subject  to  attack  for  disqualification  of  trial 
committee  in  action  on  certificate;  there  being 
no  method  of  direct  review. — Id. 

On  trial  of  member  of  benefit  insurance  aociet; 
for    making    defamatory    charges    against    Su- 
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preme  Oonneil  and  Ita  officers,  the  tmth  of 
which  charges  was  put  in  issue,  members  of  the 
Supreme  Conndi  held  disqualified  to  sit  as  mem- 
bers of  the  trial  committee,  and  his  expulsion 
was  void  where  they  did  sit. — Id. 

(B)  Beneflelaries  amd  BeacSta. 

I  788  (N.Y.Sup.)  "Suicide,"  as  used  in  a  sui- 
cide  clause  in  a  benefit  certificate,  implies  a 
mental  appreciation  of  the  act  of  self-killing 
which  an  insane  person  could  not  have. — Ben- 
ard  y.  Protected  Home  Circle,  146  N.  Y.  S.  232. 

A.  clause  of  a  mutual  benefit  certificate  ex- 
empting from  liability  for  death  from  solcide 
would  not  be  applicable  if  insured  took  poison 
through  mistake.— Id. 

(F)   Actlona  tor  Beneflta. 

{817  (N.Y.Sup.)  The  defense  of  self-destrac- 
tion  is  an  affirmative  defense,  the  burden  of 
proving  which  rests  on  the  association  in  an 
action  on  a  mutual  benefit  certificate,  and  hence 
it  must  show  that  poison  taken  by  insured  was 
not  taken  by  mistake. — Benard  v.  Protected 
Home  Circle,  146  N.  Y.  8.  232. 

{825  (N.Y.Snp.)  Evidence  in  an  action  on  a 
mutual  benefit  certiflcate  held  to  make  it  a  jury 
qnestion  whether  insured  took  poison  by  mistake 
or  for  suicidal  purposes.— Benard  v.  Protected 
Home  Oircle.  146  nT  Y.  S.  232. 

INTENT. 

See  Criminal  Law,  {  59;  DomlcUe,  {}  4,  9,  10; 
Landlord  and  Tenant,  {  37 ;  Wills,  {  682. 

INTEREST. 

See  Banks  and  Banking,  {  817;  Contracts,  ( 
1S9;  Corporations,  {  068;  Executors  and 
Administrators,  {  416;   Usury;   Wills,  {  734. 

INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Constitutional  Law,  {{  2D0,  271. 

n.  OONSTITTJTIOirAXlTT  OX*  ACTS 
Ain>   ORDINANCES. 

(  19  (N.Y.Sup.)  No  rights  of  a  liquor  dealer 
under  the  federal  Constitution  were  impaired, 
because  his  license  may  be  forfeited  after  a  con- 
viction, upon  which  sentence  is  suspended,  un- 
der Liquor  Tax  Law,  {  2,  from  wliich  convic- 
tion lie  has  no  right  of  appeal,  although  a  liquor 
dealer  outside  of  Greater  New  York  has  a  right 
of  appeal  by  Code  Cr.  Proc.  {  750,  as  amended 
by  Laws  1907,  c.  685,  under  similar  circum- 
stances.—Dornboefer  V.  Farley,  146  N.  Y.  S. 
891. 

IV.   LICENSES  AND  TAXES. 

{66  (N.Y.Sup.)  Within  Liquor  Tax  Law,  ( 
15,  subd.  8  (Laws  1910,  c.  603,  {  2),  requiring, 
with  an  application  for  a  liquor  tax  certificate, 
the  consents  of  the  owners  of  at  least  two-thirds 
of  the  dwellings,  within  300  feet  of  the  property 
on  which  the  traffic  is  to  be  carried  on,  consent 
can  be  given  by  infant  owners. — In  re  Farley, 
146  N.  Y.  8.  291.      . 


{  76  (N.Y.Sup.)  Liquor  Tax  Law,  |  27,  aabl 
1,  providing  for  a  wnt  of  certiorari  to  be  iasned 
by  a  county  "judge,"  gives  no  authority  to  the 
coun^  "court"  to  issue  snch  a  writ. — PeopU 
ex  rel.  Ceceie  v.  Slocum,  146  N.  Y.  S.  5S6. 

{  106  (N.Y.Sup.)  Where  there  was  direct  com- 
munication between  respondent's  barroom  and 
a  hallway  and  staircase  leading  to  hotel  roonu 
which  were  used  for  immoral  purposes,  in  vio- 
lation of  Liquor  Ta±  Law,  f  30,  subd.  "e,"  his 
liquor  tax  certificate  was  subject  to  cancella- 
tion, without  reference  to  wliether  respondent 
was  interested  in  the  conduct  of  the  hoteL— la 
re  Farley,  146  N.  Y.  8.  473. 

Ji  108  (N.Y.Sup.)  Where  proceedings  were  in- 
tuted  to  cancel  a  liquor  tax  certificate  be- 
cause respondent  sold  liquor  on  Sunday,  it  was 
error  to  refuse  to  try  such  issue  because  the 
certificate  would  expire  by  limitationa  on  the 
day  succeeding  the  triaL — In  re  Farley,  146  N. 
Y.  S.  473. 

Vm.   dUmNAL   PROSECUTIONS. 

{242  (N.Y.Sup.)  The  state  may  prescribe  ss 
a  condition  of  the  right  to  sell  liquor  tluit  sudi 
right  shall  be  forfeited  by  a  conviction  for  the 
violation  of  the  liquor  tax  law,  even  though 
sentence  is  suspended,  and  thereby  the  right  of 
appeal  be  denied.— Dornboefer  v.  Farley,  146 
N.  Y.  S.  89L 

IX.  SEARCHES,  SEIZURES.  AND  FOB- 
FEITVRES. 

{  250  (N.Y.Co.Ct.)  In  proceedings  by  the  sutt 
commissioner  of  excise  for  the  seizure  and  for- 
feiture of  liquors  under  Liquor  Tax  Law,  {33. 
the  burden  was  on  plaintiB  to  prove  tliat  the 
liquors  seized  were  Kept,  stored,  or  deposited 
for  unlawful  distribution.— Farley  y.  Certain 
Liquors  Seized,  146  N.  Y.  S.  1003. 

Presumptions,  arising  under  Liquor  Tax  Law, 
{  33,  subd.  4,  from  possession  of  United  States 
retaU  liquor  dealers  license,  and  from  storini 
of  liquors,  and  from  recent  sale  of  liqaor  at  the 
premises,  held  insufficient  to  authorue  a  find- 
ing, in  proceedings  for  seizure  and  forfeiture  of 
liquors,  that  the  liquors  seised  were  kept  for 
unlawful  sale. — Id. 

{254  (N.Y.Co.Ct)  A  claimant,  prevailing  is 
proceedings  for  seizure  and  forfeiture  of  liquors 
under  Liquor  Tax  Law,  {  33,  held  entitled  to 
costs.— Farley  v.  Certain  Liquors  Seiaed,  146  >'. 
Y.  S.  1003. 

L255  (N.Y.CcCt.)  Where,  in  proceedings  for 
ure  and  forfeiture  of  liquors  under  Liquor 
Tax  Law,  {  33,  the  evidence  was  insufficient  to 
authorize  a  finding  that  the  liquors  seiaed  we» 
being  kept  for  an  unlawful  sale,  claimant  was 
entiUed,  under  Laws  1913,  c.  614,  amendiar 
Liquor  Tax  Law,  {  33,  to  judgment  for  delirerj 
to  him  of  the  liquors  seized.— Farley  v.  Certain 
Liquors  Seized,  146  N.  Y.  &  1003. 

JEOPARDY. 

See  Criminal  Law,  {{  168,  178. 

JOINT  ADVENTURES. 

{ 4  (N.Y.Sup.)  Where  a  contract  between  de- 
fendants for  tne  production  of  a  play  provided 
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that  they  were  to  produce  the  play,  not  as  part- 
ners, but  with  a  mere  sharing  of  the  profiti 
and  losses,  there  was  no  relation  between  them 
which  would  prevent  one  of  them  from  assigning 
a  portion  of  hia  interest  in  the  profita  to  an- 
other.—Selwyn  &  Co.  T.  WaUer,  146  N.  X.  S.  7. 

JUDGES. 

See  Judgment,  |  9. 

I.   APPOmi'MKNT,      QUALIFIOATIOX, 
AND  TENTJBE. 

!  1 1  (N.T.Sup.)  In  proceeding*  by  the  Bar 
Association  of  Mew  Tork  City  against  a  Justice 
of  the  Municipal  Court  evidence  held  to  sustain 
a  finding  of  the  official  referee  that  respondent 
was  not  guilty  of  any  violation  of  Us  duty  as  a 
judicial  officer,  and  that  his  conduct  and  tem- 
perament generally  did  not  unfit  him  for  the 
office.— In  (•  Snitken,  146  N.  X.  S.  660. 

IV.  DISqUAUFIOATION   TO   ACT. 

{45  (N.T.Sup.)  That  a  judge  waa  related 
within  the  sixth  degree  to  a  legatee  under  the 
wife's  wiQ  held  not  to  disquaUfy  him  under 
Judiciary  Law,  {  15,  from  sitting  in  an  action 
where  the  sole  issue  was  whether  the  wife  had 
left  any  of  the  property  which  she  received 
from  her  husband  and  the  validity  or  construc- 
tion of  her  will  was  not  involved. — Davis  v.  Sea- 
ward, 146  N.  Y.  S.  981. 

147  (N.T.Sup.)  In  an  action  involving  only 
whether  at  a  wife's  death  any  property  remain- 
ed which  she  took  under  her  husband's  will, 
providing  that  it  should  go  to  plaintiff,  a  judge 
of  the  Appellate  Division  was  not  disqualified 
under  Judiciary  Law,  $  15,  merely  because  he 
had  acted  as  attorney  for  the  widow  in  the  pro- 
bate of  her  hnst>and  8  will  and  her  accounting 
as  executrix,  and  at  the  execution  of  her  wilL — 
Davis  y.  Seaward,  146  N.  T.  S.  981. 

The  provision  of  Judiciary  Law,  J  16,  dis- 
qualifying a  judge  from  sitting  in  any  cause  or 
matter  in  which  he  has  been  counsel  cannot  be 
enlarged  by  construction. — Id. 

That  the  services  were  performed  by  clerks  or 
other  members  of  the  firm  of  which  a  judge  was 
a  member  vrill  not  prevent  him  from  being  dis- 
qualified, under  Judiciary  Law,  I  15,  from  sit- 
ting in  a  case  in  relation  to  which  the  firm  has 
pei^ormed  legal  services. — Id. 

JUDGMENT. 

See  Adoption,  i  16;  Appeal;  Contempt,  {  20; 
Corporations,  §§  320,  640;  Costs,  f  9; 
Courts,  a  189,  100;  Execution;  Executors 
and  Administrators,  {  241;  Intoxicating  Liq- 
uors, {  255;  Mortgages,  |  660;  Wills,  {i 
431,  434. 

X.  NATURB  AlfDE88BlfnAI.8  IH 
OENERAIi. 

I  9  (N.T.Sup.)  That  the  judgment  of  the  Ap- 
pellate Division  is  void  because  of  disqualifica- 
tion of  a  judge  will  not  invalidate  a  decision  of 
the  Court  of  Appeals,  or  subsequent  proceedings 
in  the  Supreme  Court  upon  a  retrial,  where  the 


law  dvwi  bj  di*  Ooart  of  Appeals  is  applied.—' 
Davis  T.  Seaward,  146  N.  T.  B.  981. 

in.  ON  CONSENT,  OFFER,  OB  AD- 
MISSION. 

{ 90  (N.T.Sup.)  A  consent  judgment  entered 
under  Municipal  Court  Act,  |  1,  snbd.  16,  held 
improperly  set  aside  on  the  ground  that  defend- 
ant's attorney  did  not  understand  the  amount 
which  was  claimed. — Federal  Sign  System  (Bleo- 
tric)  V.  Peacia,  146  N.  T.  S.  311. 

IV.  BT  DEFAUI.T. 
(A)  Reqataltea  sbA  Talldltr* 

i  126  (N.T.Sup.)  A  judgment  for  plaintiff  on 
defendant's  default  will  be  reversed,  where  the 
testimony  on  the  inquest  did  not  disclose  a 
cause  of  action,  without  reference  to  the  merits 
of  defendant's  motion  to  open  its  default.— Sil- 
verman  t.  Charles  Jacobs  Co.,  146  N.  Y.  S. 
1067. 

(B)  OpoalBK  or  Icttlnsr  Asld*  Detealt. 

IBS  (N.T.Sup.)  Under  Code  Civ.  Proc  { 
i,  providing  for  the  setting  aside  of  judg- 
ments for  irregularity  within  a  year,  and  sec- 
tions 420,  1212,  and  1213,  providing  for  the 
entry  of  certain  default  judgments  without  ap- 
plication to  the  court,  held,  that  the  clerk's  en- 
try of  a  default  judgment  on  a  complaint  stat- 
ing one  cause  oi  action  on  contract,  and  one 
in  tort,  was  a  nullity  and  not  an  irregularity, 
so  that  it  would  be  vacated  after  the  expiration 
of  a  year. — Bouker  Contracting  C!o.  v.  Neale, 
146  N.  Y.  S.  894. 

Vm.  AMENDMENT,   OORREOTION, 
AND  BB'VIEW  IN  SAME  OOUBT. 

{307  (N.Y.Sup.)  In  an  action  by  a  subcon- 
tractor to  foreclose  a  mechanic's  lien,  where  the 
contractor's  assignee,  a  bank,  was  made  a 
party,  and  at  the  trial  there  was  evidence  that 
the  bank  had  assigned  a  portion  of  the  claim, 
and  the  judgment  failed  to  expressly  provide 
which  of  the  lienors  was  entitled  to  the  small 
balance  which  remained,  such  failure  could  be 
corrected  by  motion. — Coleman  &  Krause  v.  Se- 
curity Bank  of  New  York,  146  N.  Y.  S.  622. 

XI.   COLLATERAL  ATTACK. 

(B)   Gronnda. 

i  506  (N.Y.Sup.)  One  sued  on  a  judgment  can- 
not impeach  it  collaterally  by  alleging  that  it 
is  too  large.— Schwabe  v.  Herzog.  146  N.  Y.  S. 
644. 

{517  (N.T.Sup.)  One  sued  on  a  judgment  can- 
not impeach  it  collaterally  by  setting  up  a  coun- 
terclaim Involving  the  re-examination  of  trans- 
actions settled  by  the  judgment— Schwabe  v. 
Herzog,  146  N.  Y.  S.  644. 

XXn.  MEROEB  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 
(A)  Jadarmcnta   OverstlYe  •■  Bar. 

1 565  (N.Y.Sup.)  Tbe  dismissal  of  an  applica- 
tion for  mandamus  by  the  Special  Term  without 
prejudice  on  account  of  the  failure  of  the  'Trial 
Term  to  try  all  the  issues  of  fact  does  not  bar 
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a  subsequent  application  for  the  same  relief. — 
People  ex  reL  Weiss  v.  Philip  Bernstein  Sick  & 
Benefit  Society,  146  N.  T.  S.  886. 

(B)   Csnse*  of  Aetlon  and  Detenaea  Merv- 
edi  Barred,  or  Conclnded. 

1 585  (N.Y.Sup.)  Where  a  member  of  a  bene- 
fit society  had  been  suspended  from  meetings, 
the  refusal  of  mandamus  to  compel  his  reinstate- 
ment does  not  bar  an  application  to  compel  his 
reinstatement  from  a  subsequent  complete  ex- 
pulsion from  the  society.— People  ex  rel.  Weiss 
T.  Philip  Bernstein  Sick  &  Benefit  Society,  146 
N,  Y.  a.  886. 

XIV.   CONOI.irSIVEl(E88   OF  ASJITDI- 
CATION. 

(A)  Jodvmenta    OonoInalTe   In   General. 

1641  (N.Y.Sup.)  Decision  of  Interstate  Com- 
merce Commission  on  complaint  filed  with  it 
pursuant  to  Act  to  Regulate  Commerce,  |  15, 
that  a  carrier  could  not  lawfully  pay  for  serv- 
ices rendered  by  a  shipper  in  "spotting"  cars  on 
the  shipper's  tracks  in  its  own  yard  held  con- 
clnsive  in  a  subsequent  action  by  the  carrier 
against  the  shipper,  wherein  the  shipper  set  up 
counterclaim  for  such  services.— New  York 
Cent.  &  H.  R.  R.  Co.  v.  General  Electric  Co., 
146  N.  Y.  S.  322. 

(B)  Peraona  Conclnded. 

8  707  (N.Y.Sup.)  In  an  action  against  attoiv 
neys  for  negligence  in  that  sureties  on  an  ap- 
peal bond  were  held  discharged  for  failure  to 
Justify,  after  exceptions  were  filed  to  the  sure- 
ties, the  judgment  in  the  action  which  determin- 
ed the  nonliability  of  the  sureties  was  not  res 
judicata  in  the  action  for  negligence.— Montrose 
v.  Baggott,  146  N.  Y.  S.  649. 

(C)  Hattera  Conclnded. 

1 717  (N.Y.Sur.)  As  soon  as  it  is  found  in  a 
transfer  tax  proceeding  that  the  interest  of  re- 
maindermen in  an  estate  is  contingent,  there  no 
longer  remains  any  question  between  them  and 
the  state  to  which  the  then  existing  value  of  the 
residuary  estate  is  material ;  and  hence  a  find- 
ing therein  as  to  such  value  is  not  conclusive 
upon  the  remaindermen. — In  re  Chappell's  Es- 
tate, 146  N.  Y.  S.  798. 

XVH.  FOREIGN   XnSGBfENTS. 

1 822  (N.Y.Sup.)  That  defendant,  sued  on  a 
foreign  judgment,  had  disputed  the  debt,  but  had 
allowed  the  judgment  thereon  to  go  against  him 
under  an  agreement  that  it  should  not  be  en- 
forced until  he  should  be  able  to  pay  it,  and 
that  he  is  not  so  able,  is  no  defense.— Schwabe 
V.  Herzog,  146  N.  Y.  S.  644.  . 

That  the  foreign  judgment  sued  on  1*  too 
large  is  no  defense. — Id. 

JUDICIAL  NOTICL 

See  Evidence,  Si  13,  87. 

JURISDICTION. 

See  Appeal,  fi  1094,  1177;  Appearance; 
Courts;  Eminent  Domain,  i  237;  Executors 
and  Administrators,  §  17. 


JURY. 

See  Trial,  {|  14»-260. 

H.   BIGHT  TO  TBIAI.  BT  JURT. 

!  12  fN.Y.Sup.)  Under  Const  art.  1,  |  2.  the 
right  of  trial  by  jury  is  preserved  in  common- 
law  actions  in  which  a  question  of  fact  is  raised, 
and  must  be  accorded  unless  the  right  thereto  is 
waived. — Peterson  v.  Ocean  Electric  By.  Ca, 
146  N.  Y.  S.  604.  611. 

KNOWLEDGE. 

See  Indictment  and  Information,  i  144 ;  Insur- 
ance, i  378. 

LACHES. 

See  Certiorari,  {  41;   Equity,  i  76;  Injanction, 
i  113 ;   Mandamus,  {  143. 

LANDLORD  AND  TENANT. 

See  Appeal,  }  1195;   Damages,  I  81;   EMdence, 
|§  441,  474 ;   Indemnity,  |  18 ;    Injtmction.  { 


n.  I.EASES  ANB  AGREEMENTS   IN 
OENERAIi. 

(B)   Conatrnctlon  and    Operation. 

137  (N.Y.Sup.)  An  additional  liabUity  will 
not  be  imposed  on  a  tenant  unless  clearly  with- 
in the  provisions  of  the  lease.— Ayer  v.  Bonwit, 
146  N.  Y.  S.  301. 

The  court  will  so  construe  a  lease  as  to  cany 
out  the  intent  of  the  parties,  if  possible. — Id. 

i  48  (N.Y.Sup.)  The  measure  of  damages  fur 
a  lessor's  failure  to  deliver  possession  of  a  fur- 
nished apartment  to  a  lessee  thereof  was  the 
difference  between  tlie  rental  value  of  the  apart- 
ment and  the  rent  reserved  in  the  lease. — Wert- 
heimer  v.  Roeenbaum,  146  N.  Y.  S.  177. 

In  action  for  failure  to  deliver  possession 
of  leased  apartment,  plaintiff's  testimony  as  to 
the  comparative  advantages  to  him  of  it  and 
another  apartment  which  he  was  compelled  by 
such  failure  to  take,  held  incompetent. — Id. 

1 49  (N.Y.Sup.)  A  company  leasing  a  theater 
of  plaintiff  and  a  copartner  could  not  defend  an 
action  brought  by  plaintiff  in  his  own  right 
and  as  assignee  of  his  copartner,  on  the  theory 
that  by  some  other  agreement  to  which  the 
company  was  not  a  party  a  third  party  was 
interested  with  plalntlfl  in  the  subject-matter 
of  the  action. — ^Weber  t.  Oolumbia  Amusement 
Co.,  146  N.  Y.  S.  53. 

TV.  TERMS  FOR  TEARS. 

(C)   Bztenalona,  Renevrala,  and  Optlona  te 
Pnrohaae  or  Bell. 

1 86  (N.Y.Oo.Ct.)  Under  a  lease  giving  the 
tenant  "first  privilege  of  renewal,''  he  was  en- 
titled to  such  privilege  only  if  the  landlord  gave 
a  lease,  and  could  not  renew  the  lease  by  mer« 
service  of  notice  on  the  landlord,  prior  to  the 
expiration  of  the  term,  of  his  election  to  remain 
and  demanding  a  new  lease. — Walsh  v.  Ft. 
Schuyler  Brewipg  Co.,  146  N.  Y.  S.  160. 
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V.  TIOfAHCIEB   FROM  TEAB  TO 

TEAR  AHD  MONTH  TO 

MONTH. 

1116  (N.T.Snp.)  Where  a  lease  for  a  year 
provided  for  extension  from  year  to  year  unless 
notice  was  given  prior  to  June  1st  of  intention 
to  surrender  on  October  1st  following,  the  ten- 
ancy from  year  to  year  could  be  terminated  only 
by  the  notice  prescribed. — ^Heyman  v.  Robert- 
son. 146  N.  Y.  S.  1075. 

Where  a  lease  provided  for  extension  from 
year  to  year  in  the  absence  of  written  notice 
b^  registered  mail  prior  to  June  1st  of  inten- 
tion to  terminate  the  following  October,  evi- 
dence of  parol  notice,  given  by  the  tenant  to 
persons  claimed  to  represent  the  landlord,  held 
irreleyast — ^Id. 

VH.  PREMISBS.    ANP    ENJOYMENT 

AND  USE   TBXBEOF. 

(B)   Poaaeaiilon,  Knjoyment,  mad  Vae. 

i  129  (N.Y.Snp.)  Where  a  tenant  for  a  term  of 
reara,  who  has  covenanted  to  pay  all  taxes  so 
that  a  certain  net  rental  shall  be  receiv^  by 
the  landlord,  has  performed  such  condition,  an 
idditional  liability  for  taxes,  not  payable  before 
the  term  expired,  cannot  be  imposed.— Ayer  v. 
Bonwit,  146  N.  Y.  S.  801.  • 

{  129  (N.Y.Snp.)  Though  the  tenant  did  not 
>rove  damage  from  the  landlord's  failure  to  put 
dm  in  possession,  he  could  recover  a  money 
leposit  made  when  the  lease  was  executed; 
neb  amount  not  having  been  tendered  or  paid 
n  court  by  the  landlord. — Popiel  v.  Manhasset 
Mortgage  Co.,  146  N.  Y.  S.  1073. 

{  134  (N.Y.Snp.)  An  acceptance  by  the  lessor 
if  a  theater  of  rent  accruing  after  the  lessee 
lad  commenced  to  use  ti^e  theater  for  exhibit- 
□g  moving  pictures  was  not  a  consent  to  such 
ise,  if  lessor  then  and  afterwards  insisted  that 
essee  was  so  using  the  theater  in  violation  of 
he  lease. — ^Hammerstein  Opera  Go.  v.  Beiasco, 
.46  N.  Y.  S.  341. 

(D)  Repairs,  laavraaec,  aad  latprove- 
nieata. 

i  152  (N.Y.Snp.)  A  promise  by  the  landlord, 
lade  after  the  lease  was  executed,  to  make  cer- 
ain  changes  in  the  elevator  shaft,  was  not  snp- 
orted  by  a  consideration ;  the  lease  not  being 
^ecuted  in  reliance  upon  the  performance  of 
ach  promise. — Larkin  Co.  v.  Terminal  Ware- 
onse  Co.,  146  N.  Y.  S.  380. 

B)   Imjarlea  from  DanKeroaa  or  Detective 
Condltloa. 

i  165  (N.Y.Snp.)  Where  the  tenant  of  a  build- 
ng  sublet  part  of  one  story  to  be  used  as  a 
ictory,  the  owner  did  not  become  liable,  under 
jabor  Law,  ||  82,  94,  for  injuries  to  the  servants 
f  the  subtenant,  because,  by  reason  of  the  parti- 
ion  placed  in  the  building,  access  to  the  fire 
scape  was  rendered  difficult  and  obstructed.— 
loetz  V.  Duffy,  146  N.  Y.  S.  152. 

The  Labor  Law  not  having  imposed  any  lia- 
ility  on  the  lessee  of  one  floor  of  a  building, 
rho  sublet  a  portion  of  it  to  another  manufac- 
aring  company,  the  lessee  is  not  liable  for  the 
eath   of  a  servant  of  its  subtenant  who  wag 


killed  in  a  fire  owing  to  the  inaccessibility  of 
the  fire  escape;  there  being  no  common-law 
du^  upon  the  lessee  to  render  the  building  safe. 

IX.  RE-ENTBT  AND  BECOVEKT  OF   . 
POSSESSION  BY  IJUTDrOBD. 

J  296  (N.Y.Co.Ct.)  That  the  landlord  had  ob- 
tained an  order  restraining  his  tenant  and  sub- 
tenant from  abandoning  traffic  in  liquor  on  the 
premises  pursuant  to  the  Liquor  l^x  Law  as 
amended  by  Laws  1910,  c.  494,  did  not  preclude 
him  from  obtaining  a  warrant  in  summary  pro- 
ceedings directing  the  removal  of  the  tenant 
and  subtenant  from  the  premises. — Walsh  t.  Ft. 
Schuyler  Brevring  Co.,  148  N.  Y.  8.  160. 

8  298  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
2244,  in  summary  proceedings  a  settlement  of 
the  claim  for  rent  and  an  agreement  to  dismiss 
the  proceeding  was  a  valid  defense.^IIohen  v. 
Hirskowitz,  146  N.  Y.  S.  196. 

In  summary  proceedings  for  nonpayment  of 
rent,  the  tenant  may  plead  payment,  or  a  gen- 
eral release,  or  that  the  landlord  has  accepted  a 
note  which  is  not  yet  due. — Id. 

S305  (N.Y.Sup.)  Under  Code  Civ.  Proc  { 
2244,  an  answer  in  summary  proceedings,  set- 
ting up  a  settlement  of  the  claim  for  rent  and 
an  agreement  to  dismiss  the  proceeding,  was  not 
ineffectual  because  such  matter  was  alleged  by 
way  of  defense  rather  than  by  way  of  counter- 
claijTi.— Cohen  v.  Hirskowits,  146  N.  Y.  S.  196. 

Where  an  answer  in  summary  proceedings  al- 
leged a  compromise  and  settlement  of  the  claim 
for  rent  and  an  agreement  to  dismiss  the  pro- 
ceeding, and  that  the  tenants  had  performed 
their  part  of  such  agreement,  the  court  could  not 
assume  that  the  tenants  bad  violated  the  agree- 
ment, and  it  was  improper  to  bold  the  answer 
insufficient — Id. 

LARCENY. 

See  Criminal  Law,  {{  378,  390,  666,  1060;   Wit- 
nesses, §  269. 

LEASE. 

See  Landlord  and  Tenant. 


See  Wills. 


LEGACIES. 
LETTERS. 


See  Executors  and  Administraton,  {{  17,  86; 
Threats,  §  1. 

LEX  LOCL 

See  llarriage,  {  8. 

LIBEL  AND  SLANDER. 

I.  WORDS   AND   ACTS   ACTIONABLE. 
AND  MABIUTY  THEBEFOB. 

1 1  (N.Y.Snp.)  An  action  on  the  case  to  re- 
cover for  the  utterance  of  defamatory  words, 
not  actionable  in  themselves,  cannot  be  sustain- 
ed by  proof  of  mental  distress  and  physical  pain 
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suffered  by  the  complainant  aa  a  tesiilt  thereof. 
— Shepard  v.  Lamphler,  146  N.  T.  8.  745. 

1 7  (N.Y.Sup.)  A  written  proposal  from  a 
married  man,  addressed  and  mailed  to  a  mar- 
.  ried  woman,  looking  to  future  immqral  conduct, 
AeM  not  Ubelong  per  ae ;  there  being  notbinK 
therein  charging  past  immoral  conduct,  but  only 
an  inquiry  as  to  whether  she  would  consent  to 
it— Shepard  v.  Lamphier,  146  N.  Y.  S.  745. 

t9  (N.Y.Sup.)  Words  spoken  about  a  i^rBon 
in  relation  to  his  business,  calculated  to  injure 
him  in  that  business  are  actionable  per  se. — 
AraniTici  t.  Salant,  146  N.  Y.  S.  527. 

{  12  (N.Y.Sup.)  A  publication  charging  igno- 
rance and  want  of  skill  of  a  dentist  in  a  par- 
ticular case,  in  the  absence  of  a  showing^  of  spe- 
cial damages,  held  not  actionable. — Twiggar  t. 
Ossining  Printing  &  Publishing  Co.,  146  N.  Y. 
S.  629. 

The  rule  that  a  charge  of  ignorance  or  want 
of  skill  of  a  dentist,  etc.,  in  a  particular  case  is 
not  actionable  without  special  damage  is  sub- 
ject to  the  limitation  that  such  words  may,  in 
themselves,  imply  unskillfulness  or  genend  ig- 
norance in  sucn  calling.— Id. 

8  25  (N.Y.Sup.)  A  civil  action  for  dama^ies 
will  not  lie  for  furnishing  libelous  information 
in  violation  of  Penal  Law,  1 1352. — Aronivici  t. 
Salant,  146  N.  Y.  B.  627. 

{ 25  (N.Y.Sup.)  Where  a  man  addressed  and 
mailed  a  written  proposal  to  a  woman  for  fu- 
ture immoral  conduct,  and  she,  by  her  own  act 
in  laying  it  before  the  postal  authorities,  caus- 
ed it  to  be  made  public,  there  was  no  publica- 
tion by  defendant — Shepard  y.  Lamphier,  146 
N.  Y.  S.  746. 

n.  PBIVIZiEOED    OOHMTTKIOATIONS, 
AND  MAI.IOE  THZiBEIH. 

146  (N.Y.Sup.)  A  publication  by  defendant 
held  qualifiedly  privileged  under  the  rule  that, 
where  one  has  been  libeled  so  as  to  have  the 
right  to  reply  thereto,  his  publication  of  a  reply 
is  also  qualifiedly  privileged  as  to  the  person 
publishing  it— Preston  v.  Hobbs,  146  N.  Y.  S. 

4id 

TV.  ACTIONS. 

(B)   Parties,    Prellmlnarr    Proeeedlnir*> 
and  Pleadlnc. 

1 80  (N.Y.Sup.)  Allegations  of  complaint  in 
action  for  slander  and  libel  which  charged  that 
the  slanderous  statement  were  published  of  and 
concerning  plaintiff  and  tended  to  injure  him  in 
his  calling  htid  not  demurrable.— Aronivici  y. 
Salant,  146  N.  Y.  8.  627. 

i  89  (N.Y.Sup.)  Where  a  publication  is  not 
libelous  per  se,  only  special  damages  are  re- 
coverable, so  that  they  must  be  pleaded.— Twig- 
gar y.  Ossining  Prinang  &  Publishing  Co.,  146 
N.  Y.  S.  629. 

194  (N.Y.Sup.)  Where  complaint  alleged 
charge  hy  defendant  that  plaintiff  had  obtained 
money  by  false  representations,  with  an  innu- 
endo that  be  meant  that  plaintiff  was  guilty  of 
larceny,  answer,  alleging  promissory  represen- 
tations by  plaintiff,  hOd  insufficient,  as  they 
would  support  neither  a  criminal  nor  civil  ac- 
tion.—Block  V.  Nussbaum,  146  N.  Y.  S.  55. 

§97  (N.Y.Sup.)  In  action  for  Ubel,  defense 
pleading  general  release,  Aeld  not  demurrable. 


though  plaintiff  claimed  it  did  not  extend  to  tlw 
cause  of  action  for  libel. — ^Block  y.  NDssbaom. 
146  N.  Y.  8.  65. 

{97  (N.Y.Sup.)  The  qnestioil  of  whether  i 
communication  which  tbe  answer  showed  to  be 
qualifiedly  privileged  was  In  tect  privileged  eu- 
not  be  tried  on  demnrrer. — Preston  t.  Hobba 
146  N.  Y.  S.  419. 

VI.  CaiMINAI.  BESPOHBZBIXJTT. 
(A)  OCeues. 

i  147  (N.Y.Sop.)  Penal  Law,  i  1352.  maUng 
it  a  criminal  offense  to  furnish  Ubelons  inf«- 
mation^  refers  only  to  libels  intended  to  be  pob- 
lished  in  the  state  of  New  York. — Aronivici  t. 
Salant,  146  N.  Y.  S.  527. 

LIQENSES. 

See  Intoxicating  Liqnois,  H  66-106;    l%eaten 
and  Shows,  |8. 

LIENS. 

See  Highways,  1 118 ;   Mechanics'  Uens ;   Uort- 
gages,  I  28 ;    Municipal  Clorporations,  i  373. 

LIFE  ESTATES. 

See  Dower;   Bemainders,  |  17. 

1 4  (N.Y.Sup.)  That  a  widow  entitled  to  a 
life  estate  in  certain  real  property,  because  of 
her  aged  and  infirm  condition  left  the  same  and 
went  to  her  relatives  in  another  state  rentioc 
the  property  and  living  on  the  income,  Aeid  not 
to  constitute  an  abandonment  of  her  life  estate. 
— Benham  y.  Boardman,  146  N.  Y.  S.  434. 

LIGHTS. 

See  Negligence,  I  81. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;   Criminal  Law,  i  147: 
Marriage,  |  60 ;  Bemalndeis,  S  17. 

II.   COMPUTATION  OF  PERIOD  OP 
UMITATIOH. 

(A)  Acernal  of  Rlabt  of  AetlOB  or  I>c- 
tenae. 

§46  (N.Y.Sup.)  Where  an  attorney  contract- 
ed to  render  services  for  a  contingent  fee  and 
was  displaced  before  recovery,  limitations  did 
not  begin  to  run  against  his  right  of  action  on- 
til  a  recovery  had  been  had  by  the  cKent  *•• 
that  the  amount  of  the  attomera  compensation 
could  be  ascertained.— Martin  v.  Camp,  146  N- 
Y.  S.  1041.  ^^ 

(55  (N.Y.Sup.)  limitations  held  to  nm 
against  cause  of  action  for  deceit  by  whkli 
stock  subscription  was  induced  from  the  date 
of  the  subscription,  though  part  of  the  prin 
was  not  paid  until  later. — Bui  y.  Oerard.  U6 
N.  Y.  S.  81. 

§  65  (N.Y.Sup.)  An  action  commenced  Janu- 
ary 16,  1913,  for  damages  for  deceit,  in  tha'. 
in  reliance  upon  defendant's  prospectos,  plain- 
tiff on  November  30,  1906,  subscribed  to  sbarM 
of  the  capital  stock  of  a  development  eompaio- 
the  last  payment  on  which  was  made  May  9. 
1907,  held  barred  by  the  statute  of  limitations. 
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>nt  that  an  action  baaed  on  the  pnTchase  of 
luch  stock  on  October  1,  1907,  io  open  market 
n  reliance  on  such  prospectus,  was  not  bar- 
-ed.— ReuBcns  v.  Gerard,  146  N.  Y.  S.  86. 

f  55  (N.Y.Sup.)  A  continuing  nuisance  arising 
from  the  operation  of  a  railroad  in  an  improper 
nanner  is  not  barred  until  the  statutory  penod 
laa  run  from  the  last  repetition.— Willson  t. 
S'ew  York  Cent  &  H.  B.  B.  Co.,  146  N.  Y.  S. 
JOS. 

<B)   Pertonuanee  of  Condition,  Denannd. 
and  Notice. 

1 68  (N.Y.Sup.)  Under  Greater  New  York 
LHiarter,  I  261,  providing  that  no  action  shall 
>e  maintained  against  the  dty  unless  it  appear 
From  the  pleadings  that  at  least  30  days  have 
elapsed  since  the  demand  has  been  presented  to 
:he  comptroller  for  adjustment,  and  that  he  has 
leglected  to  make  payment  for  80  days  after 
lach  presentment,  the  6-year  limitations  would 
ran  only  for  6  years  and  30  days,  as  to  a  claim 
tsainst  the  city.— McCarthy  t.  City  of  New 
Eork,  146  N.  Y.  S.  281. 

(V)  Icnoraaee,  Mlatake,  Trnst,  Frand,  and 
Coneealment  of  Canae  of  Aetlon. 

9  96  (N.Y.Sup.)  Where  a  wife  took  out  a  20- 
irear  endowment  policy  on  the  life  of  her  hus- 
land,  and  insurer  by  mistake  made  it  payable 
:o  the  husband  in  case  he  survived  untu  its 
maturity,  limitations  did  not  begin  to  run 
igainst  the  wife,  who  did  not  discover  the  er- 
ror for  more  thaii  ten  years,  where  the  policy 
lad  not  matured  and  the  husband  had  asserted 
lo  rights  thereunder:— Ulman  v.  Newman,  146 
M.  Y.  S.  696. 

§  100  (N.Y.Sup.)  limitations  ran  against  a 
;ause  of  action  for  damages  for  dec«t  by 
rhich  plaintiff  was  indticed  to  purchase  cor- 
porate stock  from  the  consummation  of  the 
rand  and  not  from  the  discovery  thereof. — 
FSall  V.  Gerard,  146  N.  Y.  S.  81. 

i  100  (N.Y.Sup.)  The  ten  years'  limitations 
ivUl  not  commence  to  run  against  an  equitable 
iction  against  the  pledgees  for  an  accounting  as 
:o  a  sale  of  the  pledged  property,  without  fore- 
■losure  of  the  lien  or  notice,  until  the  pledgor 
earns  of  such  sale. — Beugger  v.  Ashley,  146  N. 
?.  S.  910. 

g  100  (N.Y.Sup.)  Under  Code  Civ.  Proc  § 
L743,  subds.  4  and  5,  and  section  1752,  an  ac- 
ion  to  annul  a  marriage  for  physical  incapaci^ 
annot  be  brought  within  section  382,  aubd.  5, 
■elative  to  actions  on  the  ground  of  fraud,  with- 
n  six  years  after  discovery  of  the  fraud,  by 
lUeging  fraudulent  representations.— Deitch  t. 
>eitch,  146  N.  Y.  S.  1019. 

V.  PI.EAOIHO,  EVIDEKCE.  TBIAIi, 
AND   REVIEW. 

S  ISO  (N.Y.Sup.)  The  defense  of  limitations 
;an  be  raised  onlv  by  answer,  and  not  by  mo- 
jon  to  strike. — Hanover  Nat.  Bank  of  City  of 
^ew  York  v.  Oriental  Bank  of  New  York,  146 
S.  Y.  S.  780. 

i  195  (N.Y.Sup.)  The  statute  of  limitations, 
jelng  an  affirmative  defense,  must  be  proved  by 
the  party  invoking  it — Beugger  v.  Ashley,  146 
ST.  Y.   8.  910. 


1 197  (N.Y.Sup.)  Evidence  merely  that  a 
wrongful  transfer  of  pledged  proper^  was  made 
"some  time  in  February,  1899,"  was  Insuffi- 
cient to  show  that  an  equitable  action  based 
thereon  and  begun  February  11,  1909,  was 
barred  by  the  ten  years'  statute  of  limitations. — 
Beugger  v.  Ashley,  146  N.  Y.  S.  910. 

LIQUIDATED  DAMAGES. 

See  Damages,  H  76,  81. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LITERARY  PROPERTY. 

See  Contracts,  {{  94,  95,  99. 

LOGS  AND  LOGGING. 

See  Sales,  »  172,  416,  418. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Blectridty,  {  16;  Eminent  Domain,  1 188. 

MALICE. 

See  Malicious  Prosecution.  |{  26-32 ;    Threats, 

i  7. 

MALICIOUS  PROSECUTION. 

See  New  Trial,  |  81. 

IX.  WANT  OF  PROBABI.E  CAUSE. 

i  15  (N.Y.atyOt)  Want  of  probable  cause, 
as_  well  as  malice,  is  essential  in  order  to  main- 
tain an  action  for  malicious  prosecution. — ^Lin- 
itsky  V.  Gorman,  146  N.  Y.  8.  313. 

8  24  (N.Y.City  Ct)  If  a  proceeding  against 
defendant  t>efore  a  magistrate  terminates  in  his 
favor,  he  may  maintain  an  action  for  malicious 
prosecution,  and  the  termination  of  a  criminal 
proceeding  in  defendant's  favor,  though  reversed 
by  a  higher  tribunal,  is  held  ground  for  an  ac- 
tion for  malicious  prosecution. — ^Linltsky  r. 
Gorman,  146  N.  Y.  S.  313. 

HI.  MALICE. 

1 26  (N.Y.City  Ct)  In  order  to  maintain  an  ac- 
tion for  malicious  prosecution  plaintiff  must 
show  malice  by  defendant— Linitcky  v.  Gorman, 
146  N.  Y.  S.  313. 

S  27  (N.Y.City  Ct)  "Malice"  as  an  element  of 
malicious  ]prosecutioQ  may  consist  of  personal 
hatred  or  ill  will,  or  any  improper  or  sinister 
purpose  or  reckless  disregard  of  the  rights  of 
qthers,  which  is  inconsistent  with  good  faith, 
but  the  mere  existence  of  an  ulterior  purpose  or 
of  personal  hostility  does  not  necessarily  show 
malice. — Linitzky  v.  Gorman,  146  N.  Y.  S.  313. 

§  28  (N.Y.City  Ct.)  The  malice  necessary  to 
maintain  an  action  for  malicious  prosecution 
must  be  malice  in  fact,  as  distinguished  from 
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presumptive   nuilice,    though   if   the   proceeding ' 
was  instituted  from  improper  or  wrongful  mo- 
tive, it  is  not  essential  that  actual  ill  will  be 
shown— Idnitzky  v.  Gorman,  146  N.  Y.  S.  313. 

§  29  (N.Y.City  Ct)  Malice  may  be  implied  in 
an  action  for  malicious  prosecution,  in  that  it 
may  be  inferred  by  the  jury  from  circumstances 
like  any  other  fact,  as  by  showing  that  defend- 
ant's conduct,  considered  as  a  whole,  is  incon- 
sistent with  proper  motive. — Linitzky  v.  Gor- 
man, 146  N.  y.  S.  313. 

(31  (N.Y.City  Ct.)  Where  defendant  knew 
when  he  made  a  charge  of  grand  larceny  against 
plaintiff  that  such  a  crime  had  not  been  commit- 
ted, because  defendant's  porket  only  contained 
30  or  40  cents  when  plaintiff  attempted  to  pick 
it  according  to  defendant,  the  making  of  the 
complaint  charging  grand  larceny  of  itself  con- 
stituted "malice"  by  defendant. — Linitzky  v. 
Gorman,  146  N.  Y.  S.  313. 

{  32  (N.Y.City  Ct.)  Proof  of  want  of  probable 
cause  is  not,  as  a  matter  of  law,  proof  of  malice 
in  an  action  for  malicious  prosecution,  though 
ordinarily  malice  may  be  inferred  as  a  fact  from 
proof  of  want  of  probable  cause. — Linitzky  t. 
Gorman,  14jB  N.  Y.  S.  313. 

IV.  TEBJCnrATIOH   OF   FBOSEOTJ- 
TION. 

{35  (N.Y.Snp.)  Where  the  district  attorney, 
after  inquiring  into '  the  facts,  stated  that  he 
would  be  obliged  to  dismiss  the  indictment  for 
want  of  evidence,  whereupon  indictment  was 
quashed  on  motion  of  plaintiff's  counsel,  held, 
that  the  prosecution  was  not  terminated  as  a 
matter  of  favor.— Reit  v.  Me^er,  146  N.  Y.  S. 
75. 

The  rule  that  an  action  for  maliciona  prose- 
cution will  not  lie  where  the  termination  of 
the  prosecution  is  procured  by  defendant  there- 
in only  applies  where  the  prosecution  is  ter- 
minated as  a  matter  of  favor,  as  by  defend- 
ant's request  and  not  as  a  matter  of  right,  or 
where  it  is  terminated  by  compromise  with  a 
district  attorney,  or  through  accused's  fraud. 
—Id. 

The  abandonment  of  a  prosecotion  is  a  suffi- 
cient determination  thereof  in  plaintiffs  favor 
to  lay  the  foundation  of  an  action  for  malicious 
prosecution. — Id. 

V.  ACTIONS. 

{  56  (N.Y.City  Ut.)  The  burden  is  on  plaintiff, 
in  an  action  for  malicious  prosecution,  to  prove 
want  of  probable  cause,  as  well  as  malice  by 
defendant.— Linitzky  v.  Gorman,  146  N.  Y.  S. 
313. 

{  66  (N.Y.City  Ct.)  The  damages  recovered,  in 
an  action  for  malicious  prosecution,  must  be  the 
direct  and  proximate  result  of  the  former  pro- 
ceeding.—Linitzky  V.  Gorman,  146  N.  Y.  S.  313. 

8  67  (N.Y.City  Ct.)  Plaintiff,  in  maliciouB 
prosecution,  is  entitled  to  adequate  compensa- 
tion for  all  the  elements  of  the  injury  suffered, 
including  loss  of  time,  peril  to  life  and  liberty, 
injury  to  reputation,  character,  and  health, 
mental  suffering,  general  impairment  of  social 
and  business  standing,  actual  injury  to  property 
or  credit,  and  decrease  in  earning  capacity. — 
IJnitzky  v.  Gorman,  146  N.  Y.  S.  313. 


f  69  (N.Y.City  Ot)  Where  plaintiff  waa  charit- 
ed  by  defendant  with  grand  larceny  in  attempt- 
ing to  pick  defendant's  pocket,  which  contained 
only  30  or  40  cents,  and  was  arrested  and  taken 
along  the  street  for  several  blocks  and  pland 
in  a  patrol  wagon  and  taken  to  the  police  sta- 
tion, and  examined,  etc.,  and  discharged.  heU 
that  a  verdict  for  plaintiff  for  6  cents,  in  an  ac- 
tion for  malicious  prosecution,  was  inadequate. 
—Linitzky  v.  Gorman,  146  N.  Y.  S.  313. 

171  (N.Y.City  Ct.)  The  existence  of  malice  is 
exclusively  a  question  for  the  jury,  in  an  actioa 
for  malicious  prosecution. — Linitzky  t.  Gonnan, 
146  N.  Y.  S.  §13. 

MALPRACTICL 

See  Trial,  {  108%. 

MANDAMUS. 

See  Beneficial  Associations,  {  12 ;  Judgment  H 
565,  586. 

I.  NATXTBE   Ain>    OROnifSS  IS   OEH. 
EBAIk 

S  10  (N.Y.Sup.)  Where,  after  the  sale  of  in- 
fant's realty  and  deposit  of  the  proceeds  with 
the  county  treasurer,  the  infant  dies  and  there 
has  been  no  adjudication  by  the  surrogate  as 
to  certain  alleged  debts  in  any  proceeding  in 
which  the  infant's  heirs  were  cited,  his  adminis- 
tratrix's application  for  mandamus  directing 
the  county  treasurer  to  pay  over  such  proceeds, 
less  fees,  under  an  order  of  the  surrogate  un- 
der Code  Civ.  Proc  |  2359,  will  be  denied.— 
People  ex  reL  Jenny  v.  Brown,  146  N.  Y.  8. 
123. 

n.  SUBJECTS  AXD  FUBPOBES  OF 
BELIEF. 

(B)  Aeta   and  Proeeedlmvi  of  Pnblle    Ofl- 
eera  and  Boards  and  Bfnaiaipslltlea. 

{  73  (N.Y.Sup.)  The  fire  commissioner's  order 
of  retirement  of  a  member  of  the  force,  fixin; 
his  pension  at  the  amount  he  was  entitled  to 
under  New  York  City  Charter,  {  790,  havinic 
after  it  went  into  effect  been  changed  to  reduct 
the  amount,  without  any  attempted  exerciEC  of 
authority  by  the  commission,  the  member  is  en- 
titled to  a  peremptory  writ  of  mandamus  fur 
correction  thereof. — People  ex  rel.  Jennings  t. 
Johnson,  146  N.  Y.  S.  977. 

m.  JUBISDICnON.     fbooeedihos, 
AMD  BEIiIEF. 

1 143  (N.Y.Sup.)  The  rule  that  a  delay  of  four 
months  is  such  laches  as  will  ordinarily  bar 
mandamus  for  reinstatement  in  the  public  sen- 
ice  does  not  apply  to  mandamus  to  compel  tbe 
payment  of  money  which  ordinarily  may  b« 
granted  within  the  time  limited  for  an  action  t» 
recover  the  money. — People  ex  rel.  Weiss  t. 
Philip  Bernstein  Sick  &  Benefit  Society,  146  N. 
Y.  S.  886. 

i  143  (N.Y.Snp.)  One  bringing  mandamus  for 
correction  of  the  amount  of  his  pension  named 
in  the  order  of  his  retirement  from  the  fire  de- 
partment, to  have  it  correspond  to  the  amount 
to  which  he  was  entitled  tinder  the  statute,  ii 
not  to  be  charged  with  laches  under  the  same 
rule  as  in  case  of  application  for  reinstatemeaL 
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— Peopk  ex  rel.  Jenninn  t.  Johnson,  146  N.  X. 
S.  977. 

f  160  (N.Y.Sup.)  An  application  for  manda- 
mus to  review  the  expulaion  of  a  member  from 
a  benefit  society  for  nonpayment  of  dnes  held  to 
warrant  the  issuance  of  an  alternative  writ. — 
People  ex  rei.  Weisa  t.  Philip  Bernstein  Sick  & 
Benefit  Society,  146  N.  Y.  S.  886. 

g  164  (N.Y.Sap.)  After  return  by  defendant  In 
mandamus,  he  cannot  object  to  defects  of  form, 
but  only  to  want  of  title  in  relator  to  the  relief 
sousht,  or  other  defects  in  substance. — People 
ex  rel.  Jennings  v.  Johnson,  146  N.  Y.  S.  977. 

i  187  (N.Y.Sup.)  Verdict  for  relator  in  man- 
damus on  all  the  facts  contained  in  the  alterna- 
tive writ  is.  on  appeal  from  the  denial  of  a  mo- 
tion for  a  peremptory  writ,  conclusive  on  the 
facts  litlnted  at  the  trial— People  ex  rel.  Jen- 
nings T.  Johnson,  146  K.  Y.  S.  977. 

MARRIAGE. 

See  Divorce;    Husband  and  Wife;    Limitation 
of  Actions,  i  100. 

1 3  (N.Y.Snr.)  The  marriage  in  New  Jersey 
of  one  prohibited  from  marrying  tn  New  York, 
because  divorced  for  adultery,  will  be  recognized 
by  the  courts  of  New  York;  a  marriage  valid 
where  performed  being  valid  everywhere. — In  re 
Eichler,  146  N.  Y.  8.  846. 

i  40  (N.Y.Sur.)  Cohabitation  between  persons 
divorced  and  without  right  to  remarry  is  pre- 
sumed to  be  illicit,  and,  be^ng  illicit  in  its  incep- 
tion, will  be  presumed  to  so  continue,  unless  a 
remarriage  be  shown  by  direct  proof,  or  by 
circumstantial  evidence  which  is  strong,  posi- 
tive, and  convincing.— In  re  EJicliler,  146  N.  Y. 
S.  846. 

While  in  order  to  legitimatiae  issue,  or  in  the 
interest  of  order  and  decency,  a  marriage  will, 
in  a  proper  case,  be  presumed  from  cohabitation 
and  reputation  alone,  where  one  party  has  mar- 
ried another,  and  would  stand  convicted  of 
bigamy  if  a  marriage  were  presumed,  the  pre- 
sumption of  innocence  will  prevail  over  the  pi«- 
Bumption  of  marriage. — Id. 

{  50  (N.Y.Sur.)  Mere  circumstances  of  cohab- 
itation or  common  reputation  of  marriage,  etc., 
do  not  constitnte  a  valid  marriage,  but  are  only 
evidence  of  a  marriage  contract — ^In  re  Eichler, 
146  N.  Y.  8.  846. 

Where  a  woman  divorced  for  adultery  co- 
habited with  her  former  husband  while  their 
marriage  was  prohibited,  the  continuance  there- 
of after  the  removal  of  the  prohibition  was  not 
sufficient  to  show  a  remarriage,  though  they  held 
thi-mselves  out  as  husband  and  wife,  and  execut- 
ed conveyances  as  such,  especially  in  view  of 
her  subsequent  marriage  to  one  who  boarded 
with  them.— Id. 

In  determining  the  existence  of  a  marriage 
between  persons  cohabiting  together,  the  char- 
acter of  the  parties  is  of  much  importance, 
stronger  evidence  being  required  to  establish  a 
marriage  circumstantially  where  the  woman  is 
of  a  loose  and  immoral  character. — Id. 

In  establisliing  a  marriage  by  drcumstantial 
evidence,  all  the  circumstances  should  be  consid- 
ered, and  the  decision  should  follow  the  line 
of  the  greatest  probability.— Id. 


1 59  (N.Y.Snp.)  Where,  in  an  action  to  annul 
a  marriage  because  defendant  concealed  the  fact 
that  he  was  an  ex-convict,  and  falsely  represent- 
ed_  that  he  was  a  duly  licensed  attorney,  the 
evidence  shows  that  plaintifiF's  pregnancy,  and 
not  misrepresentations,  was  the  inducing  cause 
for  the  marriage,  the  complaint  will  be  dismiss- 
ed.—Berus  V.  Berus,  146  N.  Y.  S.  554. 

i  60  (N.Y.Sup.)  The  limitation  of  five  years 
from  marriage  prescribed  by  Code  Civ.  Proc.  § 
1752,  for  bringing  an  action  to  annul  a  mar- 
riage for  physicEil  incapacity  rests  on  public 
policy.— Deitch  v.  Deitch,  146  N.  Y.  S.  782. 

Plaintiff,  in  an  action  to  annul  a  marriage, 
subjoining  a  cause  of  action  for  misrepresenta- 
tion, might,  though  there  be  no  formal  defense 
of  limitations,  have  to  account  for  her  eight 
years  of  continued  cohabitation.— Id. 

MASTER  AND  SERVANT. 

See  Contracts,  §  10;  Corporations,  {432;  In- 
surance, i  508 J4;  Pleading,  g  818;  Set-Ofl 
and  Counterclaim,  §  67;    Work  and  Labor. 

I.  THE  BELATIOH. 

(A)   CremtloB  and  Elzlatemoe. 

18  (N.Y.Sup.)  An  agreement  to  hire  an  em- 
ploy6,  beginning  on  a  certain  date,  from  "month 
to  month  at  the  monthly  wage  of  ^BO,"  and  pro- 
viding that  the  employ^  may  terminate  it  on 
certain  notice,  and  for  its  automatic  renewal 
from  month  to  month,  held  not  an  indefinite 
employment  at  a  certain  rate  per  month,  but  a 
contract  to  work  at  least  a  full  month,  and  for 
the  additional  months  for  which  it  was  renew- 
ed.—Bozzone  V.  Stafford,  146  N.  Y.  8.  1076. 

<C)  Temlnatioa  aaA  Dlaeharve. 

§  30  (N.Y.Sup.)  A  provision  that  in  case  ei- 
ther party  should  "neglect  or  fail  to  faithfully 
and  truthfully  perform  •  •  ♦  it  wiU  cease 
to  be  binding  upon  either  party  hereto"  was 
merely  declaratory  of  the  right  of  the  party  ,pot 
in  default  as  against  the  one  defaulting,  and 
did  not  give  the  employer  the  right  to  arbi- 
trarily discharge  the  employ^. — Maune  v.  Unity 
Press,  146  N.  Y.  8.  127. 

{  30  (N.Y.Sup.)  Failure  of  an  employe  to  give 
a  surety  bond  in  compliance  with  his  contract 
justifies  his  discharge. — Leopold  t.  Hotel  Shel- 
bume,  146  N.  Y.  S.  289. 

J  40  (N.Y.Sup.)  Evidence,  in  an  action  for 
breach  of  contract  of  employment,  held  to  show 
that  it  was  a  condition  of  plaintiff's  employment 
that  he  should  give  a  surety  bond. — Leopold  v. 
Hotel  Shelbume,  146  N.  Y.  S.  280. 

II.  SERVICES  AMD  COMPENSATIOM. 
(B)  'Waitea  aad  Other  Remnneratlon. 

5  80  (N.Y.Sup.)  Upon  breach  by  the  employer 
of  a  written  contract  by  an  employe  to  work  for 
a  month  at  a_  certain  monthly  wage,  the  em- 
ploy(^  may  bring  action  either  on  an  express 
contract  or  for  quantum  meruit,  or  adopt  both 
remedies.- Bozzone  v.  Stafford,  146  N.  Y.  S. 
1076. 
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ni.  KASTER'S  UABrLITT  FOR  IX- 

JURIES  TO  8ERVAHT. 

(A)  Nature  and  Bztent  In  General. 

1 87  (N.Y.)  Labor  Law  la  to  be  liberally  con- 
stmed  to  accomplish  its  purpose  of  affording  bet- 
ter conditions  to  worJcmen  engaged  in  certain 
dangerous  employments. — Bohnhoff  v.  Fiacber. 
IW  N.  B.  130,  210  N.  T.  172. 

(B)  Tools,   Machinery,  Appllaneea,   and 
Places  tor  Work. 

1 103  (N.Y.)  Under  Labor  Law,  f  18,  making 
scaffolding  a  place  to  work  which  it  is  the  em- 
ployer's duty  to  farnish,  held,  that  such  duty 
was  not  delegable.— Bohnhoff  t.  Fischer,  104  K. 
B.  130,  210  N.  T.  172. 

1 117  (N.T.Snp.)  A  master  was  not  negligent 
because  there  was  a  space  of  2%  inches  be- 
tween the  floor  of  an  elevator  and  that  of  the 
hall,  through  which  a  heavy  piece  of  iron  slip- 
ped and  injured  plaintiff  below,  where  it  was 
not  shown  that  such  space  was  excessive  or 
unnsnal. — Brown  v.  United  States  Express  Real- 
ty Co.,  146  N.  Y.  S.  68. 

1 125  (K.Y.Sup.)  A  contractor  with  the  city 
for  fllling  in  cellars  after  the  buildings  had  been 
razed  was  not  liable  to  plaintiff  for  injuries  to 
his  team,  which  fell  through  the  apparent  bot- 
tom of  the  cellar  into  a  concealed  subcellar.— 
Gibney  v.  Rodgers  &  Hagerty,  146  N.  Y.  S.  340. 

{  129  (N.Y.Sup.)  Employer's  violation  of  La- 
bor Law,  t  20,  forbidfling  the  hoisting  of  lumber 
outside  of  and  above  the  fifth  floor  of  a  building 
under  construction,  held  not  the  proximate 
cause  of  injury  to  his  servant,  and  hence  that  no 
liability  could  be  predicated  thereon.— Bergquist 
V.  Oregon  Apartmento  Co.,  146  N.  Y.  S.  445. 

(B)  Fellow  Serranta. 

f  159  (N.Y.Sup.)  Where  a  servant,  working  in 
an  elevator  shaft,  was  injured  by  a  heavy  piece 
of  iron,  which  fell  through  a  space  between 
the  elevator  and  the  landing,  he  could  not  re- 
cover if  the  accident  was  caused  by  the  negli- 
§ence  of  other  fellow  servants. — Brown  v.  U. 
.  Bxpress  Realty  Co.,  146  N.  Y.  S.  66. 

{  179  (N.Y.Sup.)  A  master's  exemption  from 

liability  for  the  act  of  a  fellow  servant  has  not 
been  abolished  by  the  Employers'  Liability  Act. 
— Horgan  v.  Rapid  Transit  Subway  Const.  Co., 
146  N.  Y.  S.  21». 

f  182  (N.Y.Sup.)  The  direction  and  control 
contemplated  by  Railroad  Iaw,  g  64  (42a)  pro- 
viding that  railroad  employes  intrusted  with  the 
authority  of  superintendence,  control,  or  com- 
mand of  ot|ier  employes  or  with  authority  to  di- 
rect or  control  any  other  employe  in  the  perform- 
ance of  such  employe's  duty,  are  vice  principals, 
must  emanate  from  superior  authority. — ^Keane 
V.  Sea  Beach  By.  Co.,  146  N.  Y.  8,  206. 

I  185  (N.Y.Sup.)  In  an  action  by  a  servant 
for  injuries  sustained  while  working  in  an  ele- 
vator shaft  caused  by  an  iron  plate  falling 
through  the  space,  between  the  elevator  floor 
and  tne  landing,  it  was  proper  to  charge  that 
the  master  was  not  responsible  for  the  failure 
of  his  servant  in  charge  of  the  work  to  antici- 
pate an  accident  which  a  reasonably  prudent 
man   would   not   have   anticipated.— Brown    v. 


United  StatM  Bzpreaa  Realtr  Co.,  146  N.  T. 
S.  66. 

A  superior  serrant,  who  directed  plaintiff  to 
work  in  an  elevator  shaft,  and  promised  to  bold 
the  elevator,  was  bound  to  take  the  necessirr 
precautions  to  prevent  the  car  from  being  n> 
operated  as  to  injure  him,  )>nt  it  was  not  ne^- 
gence  to  direct  its  use  to  carry  to  the  floor 
above  plaintiff  an  iron  plate,  which  fell  between 
the  elevator  and  the  landing  while  it  was  be- 
ing unloaded. — Id. 

(F)  Risks    Assnmed   kr  Serraat. 

1209  (N.Y.Sup.)  An  employ^  who  sbaped 
boards,  at  a  machine  consisting  of  a  wheel  wt 
with  knives,  assumes  only  those  risks  which  re- 
main after  full  performance  by  his  employer  of 
all  obligations  to  safeguard  the  machine.-— Sigel 
T.  American  Seating  Co.,  146  N.  Y.  S.  350. 

(O)  Contrlkntory  Ilevltarenee  of  Servant. 

1236  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  night  watchman  while  placing  certain  wamint 
lanterns  about  a  space  where  defendant's  street 
railroad  track  was  being  repaired,  plaintiff  heU 
guilty  of  contributory  negligence  as  a  matter  of 
law.-Duffy  v.  Linch,  146.  N.  Y.  S.  384. 

(H)   Actions. 

1252  (N.Y.)  Under  Labor  Law,  {  201,  reUt- 
Ing  to  notice  of  injuries  to  on  employe,  a  letter, 
stating  that  an  employe  while  cleaning  a  be): 
in  defendant's  boiler  room  on  a  certain  street, 
was  injured  and  has  not  been  able  to  work, 
is  insufficient.— Rodzborski  v.  American  Suj^r 
Refining  Co.  of  New  York,  104  N.  E.  616.  210 
N.  Y.  262. 

The  notice  in  such  case  must  be  signed  by  the 
employe  or  some  one  in  his  behall — Id. 

§  265  (N.Y.Sup.)  The  master  has  the  burdeo 
of  proving  contributory  neg^ence. — Sigel  t. 
American  Seating  Co.,  146  N.  X.  S.  3S0. 

{276  (N.Y.Sup.)  In  an  action  for  injuries  '" 
plaintiff  by  being  struck  by  a  street  car  ap- 
proaching him  from  the  rear,  proof  held  insnn- 
cient  to  warrant  a  finding  that  he  was  struck  by 
a  car  belonging  to  defendant. — Duffy  v.  Liudi. 
146  N.  Y.  S.  3S4. 

(278  (N.Y.)  In  an  employe's  action  for  in- 
juries from  the  sudden  starting  of  a  coal  con- 
veyor belt  which  he  was  cleaning,  evidence  held 
sufiicient  to  show  the  negligence  of  the  master'] 
superintendent  in  sending  the  employe  to  clean 
the  belt  without  adopting  measures  for  his  pro- 
tection.—Rodzborski  V.  American  Sugar  Refin- 
ing Co.  of  New  York,  104  N.  E.  616.  210  N.  T. 
262. 

1 278  (N.Y.Sup.)  BMdenoe,  in  a  motonnan's 
action  for  injuries  from  collision  with  a  train 
of  work  cars,  held  not  to  sustain  a  finding  of 
negligence  in  that  the  brakes  on  plalntifTs  car 
were  defective. — Keane  v.  Sea  B«ich  By.  C«- 
146  N.  Y.  S.  206. 

{281  (N.Y.)  Evidence  held  to  show  that  an 
employe  injured  by  the  sudden  starting  of  a 
coal  conveyor  belt  which  he  was  cleaning  vat 
free  from  contributory  negligence.— Rodzborski 
V.  American  Sugar  Refining  Co.  of  New  York, 
104  N.  E.  618,  '210  N.  Y.  262. 

i  286  (N.Y.)  Evidence  held  sufficient  to  go  U> 
■  the  juigr  on-  the  question  of  tli«  -  maater'a  negii- 
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geiic«  in  failing  to  remedy  a  dangeroua  situa- 
tion of  which  ne  had  knowledge  and  ordering 
plaintiff  to  work  in  a  place  of  danger  without 
waming.-^aronoano  v.  Pomeranc,  104  N.  B. 
124,  210  N.  T.  188. 

{286  (N.T.Snp.)  Evidence  of  the  master's 
negligence  in  tailing  to  properly  guard  a  plaiiing 
machine  held  suffident  to  go  to  the  iurr.— Sigel 
V.  American  Seating  Co.,  146  N.  T.  S.  350. 

1289  (N.Y.Sup.)  On  evidence  in  an  action 
under  the  Bmployera*  Liability  Act  for  person- 
al injuries,  hetd  that,  notwithstanding  plain- 
tiffs testimony  that  he  thought  he  was  in  a  po- 
sition of  safety,  the  question  of  his  contribu- 
tory negligence  was  for  the  jury. — Horgan  v. 
Ramd  Transit  Sub^fay  Const.  C!o.,  146  N.   Y. 

1289  (N.Y.Sap.)  In  a  personal  Injury  action 
by  a  servant  hurt  wlille  using  a  planing  ma- 
chine, the  question  of  bis  contributory  negli- 
gence held,  under  the  evidence,  for  the  jury. — 
Sigel  V.  American  Seating  Co.,  146  N.  Y.  S.  360. 

{  295  (N.Y.Sup.)  In  view  of  the  Labor  Law, 
it  was  error  to  instmct  that  the  defense  of  as- 
sumption of  risk  was  neither  a  qnestion  of  law 
nor  of  fact— Horgan  v.  Bapid  l^ansit  Snbway 
Const.  Co.,  146  K  Y.  S.  210. 

IV.   T.TABTT.TTIES    FOB   HfJUBIES   TO 

THIRO  FESSOIf  B. 

(A)  Aeta  or  Oatlaalona  of  Servant. 

1301  (N.Y.Sup.)  In  determining  whether  one 
asin^  a  vehicle,  hired  from  a  truckman,  for  de- 
livenn((  goods,  was  liable  for  the  negligence  of 
the  driver,  the  controlling  question  is  whether 
the  contract  between  the  truckman  and  the  hir- 
er of  the  vehicle  idaced  the  driver  under  the 
liirer's  exdasive  control  as  to  the  general  man- 
agement of  the  team  so  as  to  make  the  driver 
the  hirer's  servant  for  the  time  being. — Hanat- 
sek  V.  Wilson,  146  N.  Y.  S.  1016. 

Where  defendant  contracted  with  a  tmck- 
man  for  wagons  for  the  delivery  of  defendant's 
goods,  bat  had  no  control  over  the  driver,  who 
merely  drove  as  directed  by  defendant's  serv- 
ant accompanying  it,  held  that  the  driver  was 
not  defendant's  employ^  so  as  to  make  him  lia- 
ble for  injuries  caused  by  the  driver's  negli- 
gence.— Id. 

(B)   'Woric  of  Independent  Contractor. 

I  318  (N.Y.Sup.)  A  mechanic  employed  to 
overhaul  or  repair  an  automobilcj  the  owner  re- 
serving no  right  to  control  or  direct  the  work, 
held  an  independent  contractor  and  not  a  serv- 
ant.—Woodcock  V.  Sartle,  146  N.  Y.  S.  640. 

<0)  Action*. 

i  330  (N.Y.Snp.)  That  defendant's  name  plate 
was  on  a  wagon  hired  by  defendant  from  a 
truckman  for  the  delivery  of  defendant's  goods 
was,  at  most,  only  prima  facie  evidence  that  the 
driver  of  the  wagon  was  defendant's  employs. 
— Uanatsek  v.  Wilson,  146  N.  Y.  S.  101ft 

{  332  (N.Y.Sup.)  Evidence  held  to  make  ques- 
tion for  jai7  as  to  whether  workman  on  build- 
ing in  course  of  construction  who  permitted 
piece  of  wood  to  fall  and  strike  plaintiff  was  de- 


fendant's employe— Strnad  t.  T^lUam  Messer 
Co^^  146  N.  Y.  S.  129. 

Whether  it  was  negligence  for  a  workman  on 
a  building  to  drop  a  piece  of  wood  into  an  ad- 
joining yard  where  children  were  at  iday  was 
a  question  for  the  jory.— Id. 

MECHANICS'  LIENS. 

See  Appeal,  I  161 ;   Bankruptcy,  |  182 ;   High- 
ways, i  118. 

I.  NATOBE,  OROITNDS.  AMD  8TTB- 
JECT-MATTER  IK  OEHEBAI.. 

1 6  Cf.Y.SupO  The  rights  given  bv  the  Me- 
chanltrs  Lien  Law  have  been  jealously  guarded 
by  the  courts.— Hildreth  Granite  Co.  v.  City  of 
Watervliet,  146  N.  Y.  S.  449. 

H.  BIOHT  TO  IJEH. 
(A)  Natnre  of   Intprovement. 

S30  (N.Y.Sup.)  Under  Lien  Law,  {  3,  there 
can  be  no  lien  for  fixtures  furnished  an  office 
building  which  were  of  standard  make,  where 
the  lease  did  not  provide  that  the  fixtures  would 
belong  to  the  owner  on  termination  of  the  term. 
— Wahle-Philllps  Co.  v.  Fitzgerald,  146  N.  Y. 
S.  562.  . 

Under  Lien  Law,  S  3,  a  lien  existed  for  fix- 
tures installed  in  a  tneater  erected  by  virtue  of 
a  lease  from  the  owner,  where  the  fixtures  for 
die  most  part  were  made  from  special  designs 
to  harmonize  with  the  interior  construction  and 
decoration  of  the  theater.— Id. 

(O  Agreement  or  ftenaent  of  Owner. 

1 73  (N.Y.Sup.)  A  requirement  in  a  lease  that 
a  tenant  shall  make  improvements  upon  the 
premises  is  sufficient  consent  of  the  owner  to 
charge  his  property  with  liens  for  labor  and 
material  supplied  in  making  such  improvements. 
— Wahle-Phiflips  Co.  v.  Fitzgerald,  146  N.  Y.  S. 
662. 

1 75  (N.Y.Sup.)  A  lease  combined  with  other 
facts  held  sufficient  to  show  the  consent  of  the 
owner  to  the  installation  of  lighting  fixtures  in 
a  theater  building.— Wahle-Phlllips  Co.  v.  Fitz- 
gerald, 146  N.  Y.  8.  662. 

m.  PB0CEEDIN08  TO   FEBFECT. 

i  139  (N.Y.Sup.)  A  notice  of  lien,  setting 
forth  the  labor  performed  and  to  be  performed 
and  the  materials  furnished  and  to  be  furnished, 
the  agreed  price  and  value  of  the  labor  and 
material,  and  a  total  agreed  price  and  value  of 
the  labor  and  material  and  the  amount  unpaid, 
held  sufficient  under  the  Uen  Law— Barrett  v. 
John  V.  S<!haefer,  Jr.,  &  Co.,  146  N.  Y.  S.  1056. 

I  146  (N.Y.Snp.)  Under  Lien  Law,  t§  3,  9,  10, 
a  notice  of  a  lien  by  a  materialman  for  mill- 
work  for  a  building  held  sufficient,  notwith- 
standing the  reference  to  time  of  performing  the 
items  of  work,  or  furnishing  the  material  was 
in  the  alternative.— Barrett  v.  John  V.  Scbaefer. 
Jr.,  &  Co.,  146  N.  Y.  S.  1056. 

V.  ABSIOKMEHT  OF  LIEN  OB  CLAIM. 

1202  (N.Y.Sup.)  An  assignee  of  a  contrac- 
tor of  a  specified  snm  of  the  balance  and  final 
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payments  due  under  bnilding  contracts  held  not 
entitled  to  assert  a  mechanic's  lien. — Barrett 
T.  John  V.  Schaefer,  Jr.,  &  Co.,  146  N.  Y.  S. 
1060. 
An  asslniment  by  a  building  contractor  of  a 
sum  in  the  balance  and  final  payments  due  un- 
der the  contract  held  invalid  under  Lien  I^aw,  | 
15,  though  treated  as  an  equitable  assignment 
—Id. 


MEMORANDA. 

1062;   Boandarles, 

MINES  AND  MINERALS. 


See  Appeal,  f  1062;   Boandarles,  |  86;   Trial, 


n.  TITX.B,   COITVETAirOES,  AMD 
OONTBAOTS. 

(B)  Ooaveyaneea  la  CtoaetmL 

1 53  (N.Y.Snp.)  In  an  option  to  purchase  min- 
ing property,  time  is  always  considered  to  be 
of  the  essence  of  the  contract,  on  account  of 
the  liability  of  the  property  to  great  fluctua- 
tion in  Talne.— Beebe  t.  Worth,  146  N.  Y.  8. 
146. 

HI.  OPERATION  OF  VXSSB,  QVAB- 
KIX18,  AXD  WEULS. 

(C)  Rlvbita    aad    I>lakllttl«a     laeldent    to 
Working. 

I  118  (N.T.Sup.)  Where  the  accident  in  a 
mine  was  caused  by  the  negligent  failure  of  a 
worker  in  the  mine  to  give  warning  of  the  ap- 
proach of  a  car  by  which  the  injured  person 
was  struck,  the  proximate  cause  of  the  accident 
was  within  the  control  of  the  mining  foreman, 
employed  under  the  statute. — Bigus  v.  Lehigh 
4  Wilkes-Barre  Coal  Co.,  146  N.  Y.  a  107. 

That  a  person,  injured  from  being  struck  by 
a  car  in  a  loine,  was  there  seeking  employment 
did  not  preclude  the  mineowner  from  being  re- 
lieved from  liability  because  the  accident  was 
due  to  negligence  in  matters  under  the  control 
of  a  certified  mine  foreman. — Id. 

MISCONDUCT. 

See  Attorney  and  Client,  |  44. 

MISREPRESENTATION. 

See  Accord  and  Satisfaction,  {  20;   Frand. 


See   Courts,   { 
ments,  8  30. 


MISTAKE. 

180 ;     Reformation 


of   Instru- 


MONEY  PAID. 


See  Appeal,  |  281. 

MONEY  RECEIVED. 

S  18  (N.T.Sup.)  In  an  action  to  recover  the 
proceeds  of  a  note  which  plaintiff  claimed  to 
have  transferred  to  defendant  for  safe-keeping, 
and  which  she  also  claimed  she  lent  defendant 
to  collect  and  keep  the  proceeds  as  a  loan,  evi- 
dence held  insnfiicient  to  support  a  judgment 
for  plaintiff.— Goldstein  v.  Maltinsky,  146  N.  Y. 
S.  1074. 


MORTGAGES. 


See  Contracts,  S|  9,  169;  Corporations,  |  90; 
Covenants,  |  121 ;  Dower,  1 16 ;  BeformatioD 
of  Instruments,  |  46. 

X.   BEQUiaiTES   AND  TAXJOITT. 

(A)  ITatare  aad  Eaaentlala  of  OoaTCraaec* 
aa  SeenrltT' 

1 28  (N.Y.Sup.)  Where   a  husband  fumUhed  ] 
part  of  the  consideration  for  a  conveyance  to 
another  under  an  agreement  that  the  grantM  ' 
should  reimburse  himself  for  payments  made,  , 
and  convey  the  property  to  the  husband's  ap- 
pointees by  will,  the  agreement  was  a  mort- 
gage.—Lugar  V.  Lugar,  146  N.  Y.  S.  87. 

128  (N.Y.Sup.)  A  lien  cannot  be  created  on 
land  by  an  oral  agreement  to  give  a  mortgage. 
— Meixel  v.  Meixet  146  N.  Y.S.  887. 

( 33  (N.Y.Sup.)  Deed  and  written  agreement 
providing  for  reconveyance  on  payment  of  ad- 
vances secured  by  such  deed  Iteid  to  create  the 
relation  of  mortgagor  and  mortgagee,  and  not  to 
create  any  relation  involving  any  special  trust 
or  confidence.— Dickey  t.  Ooertner,  146  N.  Y. 
8.264. 

(D)  Talldltr. 

186  (N.T.Sup.)  Evidence  hdi  to  show  that 
the  note  and  mortgage  involved  which  were  sign- 
ed by  a  married  woman  were  executed  by  her 
through  duress.— Orth  T.  Anderson,  146  N.  T.  S. 
689. 

▼k   ASSIOmiEIlT   OF  XCORTOAOE   OB 
DEBT. 

1260  (N.Y.Sup.)  Where  the  assignee  of  a 
mortgage  took  the  assignment  relying  on  the 
promise  of  the  mortgagee  that  an  estoppel  cer- 
tificate from  the  corporate  owner  of  the  prop- 
erty would  be  furnished,  and  not  on  the  certif- 
icate, the  assignee  cannot  set  up  the  certificate 
as  an  estoppel  against  the  suit  of  the  corpora- 
tion to  cancel  the  mortgage  for  fraud. — Hyde 
Park  Terrace  Co.  v.  Jackson  Bros.  Bealty  Co., 
146  N.  Y.  S.  1037. 

{ 264  (N.Y.Sup.)  An  assignee  of  a  mortgage 
who  took  the  alignment  in  reliance  on  the  rec- 
ord of  a  prior  assignment  was  not  protected  by 
the  recording  act,  where  the  prior  assignment 
was  a  forgery. — Stainton  v.  Jacob  Kaiser  Im- 
provement Co.,  146  N.  T.  S.  915. 

S270  (N.T.Sup.)  Evidence  held  to  support 
finding  that  alleged  assignment  of  mortgage  was 
a  forgery.— Stainton  v.  Jacob  Kaiser  Improve- 
ment Co.,  146  N..  T.  S.  916. 

VII.  PAYMENT     OR    PEBFOKBCANCE 

OF  GONBITION,  BET.EAHK, 

AND   SATISFACTION. 

{319  (N.T.Sup.)  In  an  action  to  foreclose  a 
mortgage  which  was  in  the  possession  of  the 
defendant,  evidence  held  insufficient  to  rebut  the 
presumption  that  the  mortgage  had  been  can- 
celed, and  to  show  that  the  mortgagor  had,  by 
way  of  gift,  released  defendant  from  th(>  obli- 
gation.—HaU  V.  O'Brien,  146  N.  T.  S.  551. 
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X.  FOBEOKOBITKE  BT  ACTION. 

(B)    Rlcht   to    Foreelosa    and   Defenses. 

S4I7  (N.Y.Sup.)  If  defendant  was  really  the 
debtor  and  plaintiff  merely  sitrned  for  defend- 
ant's accommodation,  the  fact  that  plaintUTa 
nnme  appeared  apon  a  renewal  note  as  maker 
with  defendant's  name  as  indorser  wonid  not  en- 
title plaintiff,  as  the  payer  of  the  renewed  note, 
which  defendant's  wife  had  made  for  defend- 
ant's accommodation  and  which  plaintiff  had 
indorsed  for  the  same  reason,  to  foreclose  a 
mortease  given  by  the  wife  to  secare  her  note. 
— Orth  v.  Anderson,  146  N.  Y.  S.  689, 

CB)  Parties  aad  Proeess. 

§  427  (N.Y.Snp.)  Where  real  estate  was  devis- 
ed to  testator's  children,  and  apon  foreclosure 
of  a  second  mortgage  all  were  made  defendants, 
and  two  who  were  the  executors,  with  power 
to  sell,  Ijoaght  It  in  as  such  and  later  sold  it, 
the  others  were  not  proper  or  necessary  parties 
to  the  subsequent  foreclosure  of  the  first  mort- 
gage.—McCarty  T.  Downes.  146  N.  Y.  S.  973. 

(J)  Sale. 

{510  (N.Y.Sup.)  Grantor,  who  sued  for  ac- 
counting nnder  aeed  which  Judgment  foreclosed 
as  a  mortgage,  held  entitled  to  service  of  the 
notice  of  sale  upon  himself  or  his  attorney 
separate  and  distinct  from  thepnblished  notice. 
—Dickey  v.  Ooertner,  146  N.  Y.  S.  284. 

S  529  (N.Y.Snp.)  Inadequacy  of  price  held 
not  gronnd  for  vacating  foreclosure  sale,  but  to 
be  considered  where  the  mortgagee  is  the  pur- 
chaser.—Dickey  V.  Goertner,  146  N.  Y.  8.  264. 

A  foreclosure  sale  will  be  set  aside  upon  slight- 
er grounds,  where  the  mortgagee  purchases,  than 
where  the  purchaser  is  an  outsider.— Id. 

i  534  (N.Y.Sup.)  The  purchaser  at  a  fore- 
closure sale  which  was  void  as  against  the  own- 
er of  the  equity  of  redemption  held  to  have  be- 
come the  mortgagee  in  possession  so  that  the 
owner  of  the  equity  could  not  re^n  possession 
by  ejectment.— Herrmann  v.  Cabinet  Land  Co., 
146  N.  Y.  S.  777. 

1534  (N.Y.Sup.)  Where  the  executors,  with 
power  to  sell,  who  purchased  testator's  realty 
at  foreclosure  of  a  second  mortgage,  to  which 
the  devisees  were  parties  defendant,  and  who 
later  sold  it,  were  subsequently  made  parties  to 
the  foreclosure  of  the  first  mortgage  along  with 
the  purchaser  from  them,  the  purchaser  at  the 
foreclosure  sale  under  the  first  mortgage  took 
title  free  from  any  claims  of  the  testator's  dev- 
isees or  representatives. — McCarty  v.  Downes, 
146  N.  Y.  S.  973. 

(K)  Deaeleaey  aad  Personal  liiabfltty. 

1559  (N.Y.Sup.)  Where  a  deed  absolute  in 
form  given  to  secure  a  loan  is  foreclosed  as  a 
mortgage,  a  deficiency  judgment  is  authorized. 
—Dickey  v.  Goertner,  146  N.  Y.  S.  264. 

MOTIONS. 

See  Damages.  |  206;  Indictment  and  Informa- 
tion, 11  137,  144:  Judgment,  §  307;  Plead- 
ing. H  211,  843-368. 


MOTOR  VEHICLES. 

See  Sales,  fS  371,  384. 

MOVING  PICTURES. 

See  Theaters  and  Shows,  li  1,  3. 

MUNICIPAL  CORPORATIONS. 

See  Ciontracts.  t|  54.  187,  880;  Courts,  SS  189. 
190 ;  Dedication,  |  38 ;  Eminent  Domain,  | 
205 ;  BvidenM,  (  336 ;  Limitation  of  Actions, 
jt  66;  New  Trial,  S  66;  Street  RaUroads: 
Theaters  and  Shows,  {{  1,  3;  Waters  and 
Water  Courses,  ||  183%,  203. 

m.  XiEQXBIJinVE  OOHTBOI.  OF  BEU- 

mOIPAX  ACTS.  BIGHTS,  AND 

UABrLlTIES. 

176  (N.Y.Snp.)  In  view  of  the  Building 
Code's  adoption  by  the  municipal  assemblv  w 
the  city  of  New  York  pursuant  to  Greater  New 
York  Charter,  {  647,  and  its  ratification  by  the 
Legislature  by  Revised  Charter,  |  407,  aa 
amended  by  Laws  1904,  cc.  602,  628,  it  should 
be  given  the  same  force  within  the  corporate 
limits  as  the  statute  passed  by  the  Legislature. 
—People  ex  rel.  Van  Beuren  &  New  York  Bill 
Posting  Co.  v.  Miller,  146  N.  Y.  S.  403. 

rv.  PBOOEEDINGS    OF   COTTNCH.   OB 
OTHEB  OOVEBNINO  BODT. 

(B)   Ordtnaneea   and    By-Laws   in   General. 

(116  (N.Y.Sup^  Labor  Law,  {  83b,  added  by 
Laws  1912,  c.  332,  requiring  the  owner  of  every 
factory  building  over  seven  stories  high,  in 
which  more  than  200  people  are  employed  above 
the  seventh  floor,  to  install  an  automatic  sprink- 
ler system,  did  not  impliedly  repeal  all  other 
laws  or  ordinances,  requiring  owners  of  various 
kinds  of  buildings  to  Install  such  fire  extinguish- 
ers as  the  Fire  Commissioner  might  direct. — 
People  V.  Kaye,  146  N.  Y.  S.  398. 

▼.  offi0eb8,  agents,  and  em- 
pi.ot£s. 

(B)  Manlelpal    Departments    and    Ofllceva 
Thereof. 

!  1 85  (N.Y.Sup.)  Evidence  held  insufficient  to 
support  police  commissioner's  determination  re- 
moving policemsn  for  violating  rule  against  re- 
ceiving fee  or  gratuity.— People  ex  rel.  Kelly  v. 
Waldo,  146  N.  Y.  S.  581. 

On  certiorari  to  review  a  police  commissloner'a 
determination  in  removing  a  policeman,  the 
court  was  not  bound  to  credit  the  testimony  of 
a  witness  against  the  policeman,  though  no 
reason  appeared  why  he  should  have  fabricated 
the  testimony.— Id. 

(  185  (N.Y.Sup.)  A  speclficati<n  of  a  charge 
of  neglect  of  duty  by  a  patrolman  hM  not  suffi- 
cient to  show  what  constituted  the  neglect  of 
duty,  and  insufficient  to  warrant  the  dismissal 
of  the  patrolman. — People  ex  rel.  Shenfield  v. 
Waldo,  146  N.  Y.  S.  880. 

g  1 85  (N.Y.Sup.)  A  policeman  may  not  be  dis- 
missed for  disobedience  of  an  order  violating 
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the  Three  Platoon  Iaw.— People  ex  rel.  Uac- 
nisb  T.  Waldo,  146  N.  Y.  S.  1060. 

i  189  (N.Y.Snp.)  Under  the  Three  Platoon 
Law,  SS  1,  3.  a  member  of  the  police  force  may 
not  be  required  to  drill  doting  hia  16  hours  a 
day  of  time  oS,  or  while  on  reserve  datgr.— 
People  ez  reL  Macnlsh  t.  Waldo,  146  N.  T.  S. 
1050. 

(O)  Avents  aad  BaiploTSa. 

i  220  (N.Y.Snp.)  Under  New  York  Cltr  Char- 
ter, i  1643,  the  superior  of  a  telephone  operator 
in  the  Public  Works  Department  could  deduct 
the  salary  of  such  employ^  absent  without 
leave  on  account  of  illness. — Downey  v.  CXty  of 
New  York,  146  N.  Y.  S.  145. 

XX.  PUBUO  nOPBOVEMEHTS. 

(O)  Centr^otB. 

1366  (N.Y.Sup.)  Where  a  city,  in  accord- 
ance wiui  the  contract,  notified  the  contractor 
to  discontinue  work  because  of  delay,  and  that 
ibe  work  would  be  completed  at  its  expense,  such 
notice  operated  as  a  termination  of  the  employ- 
ment rather  than  a  cancellation  of  the  con- 
tract, and  the  contractor  was  entitled  to  the  bal- 
ance of  the  contract  price  after  deducting  cost 
of  finishing  the  work.— E.  F.  Keating  Co.  v. 
City  of  New  York,  146  N.  Y.  S.  222. 

(373  (N.Y.Sup.)  A  subcontractor  could  es- 
tabUsh  his  lien  upon  a  municipal  improvement 
to  the  extent  of  the  sum  due  the  contractor;  his 
rights  being  measured  by  those  of  the  contrac- 
tor.—B.  F.  Keating  Co.  v.  City  of  New  York, 
146  N.  Y.  S.  222. 

In  an  action  againat  a  city  to  forecioae  a 
subcontractor's  lien  upon  public  improvements, 
liquidated  damages  for  delay,  not  claimed  in  the 
answer,  should  not  be  allowed. — Id. 


iE)  ▲■■esameBita  tor  Beaeata, 
Taxea. 


■d  Bpeelal 


L{407  (N.Y.8np.)  Greater  New  York  Charter, 
982,  as  amended  by  Laws  1910,  I  648,  provid- 
g  that,  if  any  owner  of  land  within  a  street 
conveys  to  the  city  without  compensation  and 
such  conveyance  is  accepted,  the  land  fronting 
on  that  part  of  the  street  shall  not  be  charge- 
able with  expenses  of  opening  the  remainder  of 
the  atreet,  held  not  unconstitutional  as  increas- 
ing tike  burden  of  assessment  upon  those  not 
making  such  cessions.— In  re  Newkirk  Ave.  in 
Clty^  New  York,  146  N.  Y.  S.  216. 

{ 467  (N.Y.Sup.)  The  commissioner  of  assess- 
ment in  street  opening  proceedings  should  take 
into  account  the  enhancement  of  valoe  result- 
ing from  the  improvement  in  assessing  benefits. 
^^In  re  Newkirk  Ave.  in  City  of  New  York,  146 
N.  Y.  8.  216. 

1 492  (N.Y.Sup.)  Where  an  assessment  ex- 
ceeds one-half  of  the  value  of  the  parcels  assess- 
ed, contrary  to  Greater  New  York  Charter,  | 
980,  the  proper  practice  is  to  refer  the  report 
back  to  the  commissioner  of  assessment  with 
directions  to  report  the  date  as  of  which  he 
fixed  the  value  of  the  parcels  for  the  purpose 
'  of  determining  whether  he  took  into  account  the 
enhancement  of  value  from  the  improvement. — 
In  re  Newkirk  Ave.  in  City  of  New  York,  146 
N.  Y.  S.  216. 


POUOE  POWBB  Aim  HEOITIul. 
TXOH8. 


(A)  Delevatloa, 


Extent, 
Po-vrer. 


Id    Bxereiae   oC 


1603  (N.T.Snp.)  An  ordinance  requiring  the 
owners  of  manufacturing  buildings,  etc,  to  pro- 
vide such  "fire  hose,  fire  eztingoiahers,  etc.,  and 
other  means  of  preventing  and  extinguishing 
fires"  as  the  fire  commissioner  may  direct,  JkeM 
to  authorize  the  commissioner  to  order  the  in- 
stallation of  automatic  sprinklers  in  a  mano- 
facturing  building. — People  y.  Kaye,  146  N.  Y. 
S.  398. 

1 625  (N.Y.Sup.)  Greater  New  York  Building 
Code,  a  2,  4,  143,  144,  held  a  reasonable  and 
valid  exercise  of  the  police  power. — People  ex 
rel.  Van  Beuren  &  New  York  Bill  Posting  Co. 
T.  Miller,  146  N.  Y.  S.  403. 

(B)  TloIattOBS  and  BnforceaKeat  of  >«*■• 
latlona. 

{630  (N.Y.Sup.)  In  view  ot  Laws  1911,  c. 
899,  amending  Greater  New  Yoik  Charter  by 
adding  section  776  to  title  3,  art.  15,  authoriz- 
ing the  fire  commissioner  to  require  the  instal- 
lation, as  prescribed  by  ordinance,  of  automatic 
fire  extinguishers,  and  section  773  of  the  char- 
ter, making  the  violation  of  any  regulation  made 
under  the  title  a  misdemeanor,  held  that  it  was 
a  misdemeanor  to  refuse  to  comply  with  an 
order  of  the  fire  commissioner,  requiring  the  in- 
stallation of  automatic  fire  extinguishers  pursu- 
ant to  ordinance.— People  v.  Kaye,  146  N.  Y.  S. 
398. 

XXL  TOBTS. 

(O)  Defects  or  Obatmetiona  In  Streets 
and  Otber  Pnblte  'Waya. 

{763  (N.Y.Sup.)  A  city  is  required  to  use 
reasonable  care  to  keep  Ita  streets  safe,  in  view 
of  the  extent  of  territory  over  whidi  such  care 
is  to  be  exercised,  but  is  not  liable  because  the 
surface  of  the  street  is  such  that  it  is  possible 
for  one  to  stub  his  toe  and  falL— Engel  v.  City 
of  New  York,  146  N.  Y.  S.  307. 

1 763  (N.Y.Sup.)  A  city  has  a  right  to  remove 
the  asphalt  in  the  streets  to  make  repairs,  and 
is  not  liable  for  injuries  to  persons  tripping  on 
a  street  car  rail  exposed  by  the  removal  of  the 
paving,  if  it  took  all  reasonable  precautions  to 
make  the  place  safe. — ^Heaphy  v.  United  States 
Wood  Preserving  Co.,  146  N.  X.  S.  877. 

{768  (N.Y.Sup.)  Munidpalities  are  not  lia- 
ble as  for  negligence  by  reason  of  slight  depres- 
sions or  differences  of  grade  in  the  street. — F&- 
her  V.  City  of  New  Yoric,  146  N.  Y.  8.  295. 

f  768  (N.Y.8up.)  A  city  was  not  liable  for 
injuries  from  a  fall  caused  by  plaintUTs  stub- 
bing her  toe  where  there  was  a  drop  in  the 
sidewalk,  which  plaintiff's  witnesses  estimated 
at  3  to  4  inches,  but  which  other  witnesses,  who 
made  actual  measurements,  testified  was  onlv 
1\^  inches.- Engel  v.  City  of  New  York,  146 
NTY.  8.  307. 

1803  (N.Y.Snp.)  Where  unuanal  or  danger- 
ous conditions  prevail  in  a  highway  where  re- 
pair work  is  going  on,  a  pedestrian  must  ex- 
ercise such  unusual  care  as  the  unusual  con- 
ditions call  for.— Maloney  v.  Bradley  Contract- 
ing Co„  146  N.  Y.  8.  m 
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i  805  (N.T.Sap.)  Where  plaintiff,  wbo  wu  in- 
inred  br  tripping  over  a  street  car  rail  at  a 
point  Where  the  asphalt  had  been  removed  for 
repairing  the  street,  knew  that  the  changes 
were  being  made,  and  had  previoasly  noticed 
the  rail,  and  the  place  was  well  lighted  on  the 
night  he  was  injured,  held,  that  he  was  guilty 
of  contributory  negligence. — Heaphy  v.  United 
States  Wood  Preserving  Co.,  146  N.  Y.  S.  377. 

1809  (N.Y.Sup.)  A  contractor  engaged  in 
building  a  subway,  who  tears  up  the  sidewalk 
and  replaces  it  with  boards,  while  chargeable 
with  knowledge  of  actual  defects  in  construction, 
is  chargeable  only  as  would  be  the  municipality 
with  implied  notice  of  defects  arising  thereaft- 
er.— Maloney  v.  Bradley  Contracting  Co.,  146 
N.  Y.  S.  242. 

1812  (N.X.Sup.)  Under  Owego  VUlage  Char- 
ter, {  62,  and  the  Village  Law,  H  341,  380,  re- 
lating to  the  notice  of  injuries  on  sidewalks,  a 
verified  notice  of  injury  was  not  required  to  be 
given  to  the  Owego  village  trustees. — ^Haner  v. 
Village  of  Owego,  146  N.  T.  S.  476. 

1819  (N.Y.Sup.)  In  an  action  against  a  con- 
tractor, engaged  in  building  a  subway,  for  inju- 
ries sustained  while  plaintiff  was  traveling  over 
a  temporary  sidewalk  laid  by  the  contractor,  ev- 
idence held  insufBcient  to  show  that  the  inju- 
ries were  inflicted  as  claimed.— Maloney  t.  Brad- 
ley Contracting  Co.,  146  N.  Y.  8.  242. 

{819  (N.Y.Sup.)  In  an  action  against  a  city 
and  others  for  injuries  from  tripping  over  a 
street  car  rail  at  a  place  where  the  asphalt  had 
been  removed  for  repairing  the  street,  evidence 
held  not  to  show  negligence  by  the  city  or  com- 
pany making  the  repairs  for  it. — Heaphy  ▼. 
United  States  Wood  Preserving  Co.,  146  M.  X. 
8.  877. 

i  821  (N.Y.Sup.)  In  an  action  for  the  death  of 
the  driver  of  a  truck  by  a  fall  occasioned' by 
the  wheel  of  the  truck  running  into  a  depres- 
sion in  the  street,  evidence  held  to  require  the 
dismissal  of  the  complaint  for  failure  to  show 
negligence  of  the  city.— lYiber  v.  City  of  Mew 
York,  146  N.  Y.  8.  296. 

(D)  Detects    or    ObBtmettoits    In    Sevrcra. 
Dvalna,  and  'Water  Oonraes. 

1 845  (N.Y.Sup.)  In  an  action  for  injuries  to 
plaintiffs  by  water  flowing  on  premises  occu- 
pied by  them  from  a  broken  water  main,  evi- 
dence hM  insufficient  to  warrant  a  finding  that 
the  break  in  the  main  was  caused  by  the  neg- 
ligence of  defendant's  aervanta. — Breidbart  y. 
Empire  aty  Subvrajr  Co.,  146  N.  Y.  S.  1064. 

Xm.  FI80AI.  MANAGEMENT,  FUB- 

UO  DEBT,  SECUAITIE8,  AlTD 

TAXATION. 

(D)  Tszea  aad  Other  Revenne,  and  Appll> 
eatlon  Thereof. 

1971  (N.Y.Sup.)  Under  Charter  of  New  York, 
{  910,  the  placing  of  the  amount  of  the  tax  in 
the  fourth  column  of  the  tax  roll  held  not  error, 
though  the  section  required  it  to  be  placed  in 
the  fifth  column. — Lancaster  Sea  BMch  Im- 
provement Co.  v.  City  of  New  York,  146  N.  Y. 
S.  734. 

Notwithstanding  Laws  1892,  c.  642,  requiring 
tax  maps  to  be  made,  held  that  it  would  be  pre- 


sumed that  a  tax  map  on  which  the  tax  was 
based,  made  in  conformity  to  New  York  Char- 
ter, H  890,  891,  was  the  only  map  made.— Id. 

i  972  (N.Y.Sup.)  Tax  books  constituting  the 
annual  record  need  not  embody  the  oath  of  the 
deputy  commissioner  in  assessing  taxes  required 
by  New  York  Charter,  8  889.— Lancaster  Sea 
Beach  Improvement  Co.  v.  City  of  New  York, 
146  N.  Y.  S.  784. 

§974  nil.Y.Sup.)  Under  New  York  Charter,  i 
896,  a  deputy  commissioner,  or  the  board'  oi 
taxes  and  assessments,  in  reducing  a  tax  assess- 
ment need  not  bear  testimony  as  to  the  reduc- 
tion, in  the  absence  of  a  request  of  the  appli- 
cant for  the  reduction.- Lancaster  Sea  Beach 
Improvement  Co.  v.  City  of  New  York,  146  N. 
Y.  S.  734. 

The  board  of  taxes  and  assessments  need  not 
keep  a  minute  book  to  show  its  official  action  in 
passing  on  an  application  for  a  reduction  of  a 
tax  assessment,  as  the  record  of  the  assessment 
roll  and  the  annual  record  is  sufficient- Id. 

i  977  (N.Y.Sup.)  In  a  suit  to  recover  taxes 
paid,  based  on  the  invalidity  of  the  assessment, 
evidence  held  sufficient  to  show  that  a  reduction 
of  the  assessment  was  passed  upon  by  the  boArd 
of  taxes  and  assessments,  and  not  by  one  com- 
missioner only.— Lancaster  Sea  Beach  Improve- 
ment Co.  V.  City  of  New  York,  146  N.  Y.  S. 
734. 

A  taxpayer,  suing  to  recover  a  tax  paid  on 
the  ground  that  the  assessment  was  invalid  be- 
cause reduced  by  one  commissioner  only,  and 
not  by  the  board  of  taxes  and  assessments,  has 
the  burden  of  proof.— Id. 

1980  (N.Y.Sup.)  Under  Oieater  New  York 
Charter,  §{  1032,  1035,  an  allegation  of  the  an- 
swer, in  an  action  to  foreclose  a  tax  lien,  that 
defendants  have  failed  to  pay  the  taxes  that 
became  due  on  the  property,  as  required  by 
statute,  A«I<i  not  a  sufficient  allegation  of  non- 
payment so  as  to  accelerate  the  time  when  plain- 
tiff's lien  could  be  foreclosed;  three  years  not 
having  elapeed  between  the  date  of  the  sale  and 
the  commencement  of  the  action. — ^Altman  v. 
Bungay  Co.  of  New  York,  146  N.  Y.  S.  940. 

The  complaint,  in  an  action  to  foreclose  a 
tax  lien,  waa  defective  for  not  alleging  that,  at 
the  time  of  the  sale,  there  were  unpaid  taxes, 
assessments,  or  water  rents  for  which  the  city 
of  New  York  had  a  lien  which  it  could  sell.— Id. 

The  complaint,  in  an  action  to  foreclose  a  tax 
lien  for  property  sold  by  the  city  of  New  York 
for  taxes,  should  allege  that  the  necessary  stat- 
utory proceedings  were  duly  had  before  the 
sale,  the  statute  being  the  city's  only  authority 
for  selling  and  transferring  its  lien. — Id. 

Under  Greater  New  York  Charter,  |  1032, 
held  that  the  complaint,  in  an  action  to  fore- 
close a  tax  lien,  should  allege  that  plaintiff,  the 
holder  of  the  transfer  of  tax  lien,  has  elected  to 
consider  the  amount  thereof  due  for  failure  to 
pay  taxes,  etc.— Id. 

MURDER. 

See  Homicide,  Si  128,  263. 

MUTUAL  AID  SOCIETIES. 

See  Beneficial  Associarions. 
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MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  {f  694-826. 

NAMES. 

See  Courts,  |  189 ;  Criminal  Law,  ff  839,  665, 
713 ;   Indictment  and  Information,  {  81. 

NATURALIZATION. 

See'  Aliens,  {  6a 

NAVIGABLE  WATERS. 

See  Eminent  Domain,  {  296 ;  Waters  and  Wa- 
ter Courses. 

II.  JtAjma  UHDER  WATER. 

{37  (N.T.Snp.)  A  deed  by  a  municipal  cor- 
poration of  uplands  adjoining  a  navigable  creek, 
describing  the  land  as  mnnine  along  the  creek 
for  a  distance,  thence  by  and  with  the  creek 
for  another  distance,  etc.,  did  not  pass  the  land 
under  water  to  the  middle  of  the  streanL— In  re 
West  Farms  Road  in  City  of  New  York,  146  N. 
Y.  S.  600. 

NEGLIGENCE. 

See  Attorney  and  Client,  §|  106-129;  Banks 
and  Banking,  §|  148,  154,  190;  Electricity,  { 
16;  Executors  and  Administrators,  |  318; 
Fences,  J  24 :  Highways,  $  184 ;  Indemnity, 
I  233;  Landlord  and  Tenant,  S  165:  Master 
and  Servant,  ii  87-332 ;  Mines  and  Minerals, 
1118;  Municipal  Corporations,  J|  763-845: 
Bailroads,  |§  216-360;  Street  Bailroads,  §i 
98,  99;    Trial,  {|  234,  261. 

X.  ACTS  OB  OmSSIOHB  OONSTITUT- 
INO   NEOLIOENCE. 

(O)  Oondttlon  and  Use  of  t.mnd,  BnlldlitKS, 
and  Other  Strnetnres. 

131  (N.Y.City  Ct.)  Under  Tenement  House 
Law,  {  76,  relating  to  lights  in  the  public  halls 
of  tenement  houses,  and  Laws  1912,  c  13,  the 
owner  of  an  apartment  house  is  negligent  in 
failing  to  maintain  the  required  lights.— Faer- 
ber  T.  969  Park  Avenue,  146  N.  Y.  8.  783. 

m.  OONTBIBTTTOBT  HEOLIOEHOE. 

(A)  Person*  Injured  In  General, 

1 68  (N.Y.City  Ct.)  A  person  attempting  to 
find  his  way  through  a  darkened  hallway  of  an 
apartment  house  without  any  light,  and  without 
requesting  an  employ^  accompanying  him  with 
&  Ugbt  in  entering  to  lead  him  out,  held  guilty 
of  contributory  negligence.— Faerber  t.  969 
Park  Avenue.  146  N.  Y.  S.  783. 

IV.  ACTIONS. 

(A)   Rtarht  o<  Action,  Parties,  FrellmlnarT' 
Proceedlnara,  and  Pleadino. 

1119  (N.Y.Sup.)  Where  the  complaint  and 
bill  of  particulars  in  an  action  for  damage  from 
a  horse  runuin;;  away  alleged  "defective  harness" 
as  the  cause  of  the  accident,  the  court  properly 
refused  to  narrow  the  issue  to  the  question  of  a 
defect  in  the  snap-book  attaching  the  jaw-straps 
to  the  bit-rings. — Larkin  v.  Keid  Ice  Cream  Co., 
146  N.  Y.  S.  230. 


<B)  Krideaee. 

i  121  (N.Y.Sup.)  The  falling  of  a  bit  from  a 
horse's  month  when  the  driver  attempted  to 
restrain  it,  held  prima  facie  proof  of  neglixeon. 
—Larkin  v.  Reid  Ice  Cream  Go.,  146  KTY.  & 
230. 

I  122  (N.Y.Sup.)  In  action  by  chOd  injure 
while  playing  in  the  yard  in  the  rear  of  th. 
tenement  house  in  which  she  lived,  by  a  pi*"'' 
of  wood  falling  from  an  adjoining  builmng.  owo- 
ersbip  of  the  yard  held  immaterial,  and  dis- 
missal for  failure  to  prove  title,  or  show  tlut 
plaintiff  was  not  a  trespasser,  was  orroneoas. 
— Stmad  T.  William  Messer  Co.,  146  N.  Y.  S. 
129. 

{  134  (N.Y.Sup.)  In  a  servant's  action  against 
his  employer  and  the  owner  of  the  building  upon 
which  he  was  employed,  where  there  was  nett- 
ing to  connect  such  owner  or  any  of  its  em- 
ployes with  the  injury,  a  verdict  against  it  held 
not  justified. — Bergquist  v.  Oregon  Apartmenu 
Co.,  146  N.  Y.  S.  445. 

(C)  Trial,  Jndmnent,  and  Kevle'w. 

{  136  (N.Y.Sup.)  Where  child  in  defendant"! 
store  fell  down  a  stairway  covered  by  a  cur- 
tain, defendant's  negligence  and  the  negligenc* 
of  the  child's  mother,  held  questions  for  tlu 
jury.— Ewing  v.  Farley,  148  N.  Y.  S.  549. 

NEGOTIABLE  INSTRUMENTS. 

See  Assignments,  |  49 ;    Banin  and  Banldng,  i 

174 ;   Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  |i  ^,  108. 

NEWSPAPERS. 

i  I  (N.Y.Sup.)  The  reUtiTe  strength  of  po- 
litical parties  is  to  be  determined,  for  the  par- 
pose  of  designating  newspapers  for  the  pub- 
lication of  the  Session  Laws  under  Count; 
Law,  {  20,  by  the  vote  at  the  last  annual  elec~ 
tion,  not  the  vote  at  the  last  election  for  fri'^- 
emor,  notwithstanding  the  definition  of  a  politi- 
cal party  contained  in  Election  Law,  |  3,  subd. 
8.— In  re  Pearsall,  146  N.  Y.  S.  102L 

Where  two  political  parties  nominated  the 
same  candidates,  the  strength  of  one  of  the  pai^ 
ties  for  the  purpose  of  designating  a  newspaper 
the  publication  of  the  session  laws,  is  to  be  d<- 
termined,  not  by  the  total  number  of  votes  rajt 
ui>on  both  ticKets  for  the  candidates  of  that 
party,  but  by  the  number  of  votes  cast  opoa 
the  ticket  of  that  party.— Id.  j 

NEW  TRIAL  j 

See  Appeal,  »  281,  977,  1177.  I 

n.  OBOUMDS. 
(C)  RallnK*  and  Instraetloaa  at  Trial.    | 

140  (N.Y.Sup.)  Where  plaintiff's  contenti<« 
at  the  trial  was  that  defendant's  measure  of 
damages  on  hla  counterclaim  for  breach  of  o  :i- 
tract  in  not  taking  the  full  number  of  r^K 
agreed  was  the  difference  between  the  contnet 
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and  the  market  price,  he  cannot  nrge,  first,  on 
motion  for  new  trial,  that  defendant's  recovery 
must  be  limited  to  the  amount  of  plaintiff's  de- 
posit as  liquidated  damages.— Poppenberg  v.  B. 
M.  Owen  &  Co.,  146  N.  T.  S.  47& 

(D)   Dlativaltflcatlon    or   Mlaeoniliiet   of   or 
Affecting  JarT> 

$  52  (N.T.Snp.)  Where,  in  an  action  for  breach 
of  a  contract,  plaintiff  was  entitled  to  recover 
a  total  of  $2,015,  held,  that  a  verdict  for  $455 
will  be  set  aside  as  being  the  result  of  compro- 
mise.—Feinblatt  V.  Unterberg,  146  N.  Y.  S. 
188. 

(FO    TerAlet  or  Ftnainmi  Contrary  to  I^at* 
or  Bvldence. 

i  66  (N.T.Sap.)  Where  notice  of  injory  was 
not  served  on  the  municipality  within  the  time 
required  by  its  charter,  but  plaintiff  on  the  trial 
gave  evidence  of  mental  and  physical  condi- 
tioD  to  relieve  her  of  the  default,  the  Jury's 
finding  in  her  favor  will  not  be  disturbed  on 
motion  for  new  trial.— Haner  v.  Village  of 
Owego,  146  N.  Y.  S.  4T5. 

$81  (N.Y.City  Ct.)  Where  plaintiff  in  a  ma- 
licious prosecution  did  not  request  a  charge  that 
under  the  uncontroverted  evidence  he  was  enti- 
tled to  substantial  damages,  the  court  cannot, 
on  motion,  set  aside  a  verdict  for  him  for  nom- 
inal damages,  though  he  was  entitled,  as  a  mat- 
ter of  law,  to  substantial  damages. — Linitzky  t. 
Gorman,  146  N.  Y.  S.  313. 

(H)  Ifevrly    Dlaco-vered    ESvldenee. 

§99  (N.Y.SupJ  Where  newly  discovered  ev- 
idence was  merely  cumulative,  and  the  expecta- 
tion of  a  different  result  on  a  new  trial  would 
only  hang  on  the  presumption  that  another  jury 
might  give  credence  to  eight  witnesses  instead 
of  four,  the  motion  should  have  been  overruled. 
—Sachs  V.  Gasdorf,  146  N.  Y.  S.  186. 

I  108  (N.Y.Sup.)  Where  the  issue  was  as  to 
the  terms  of  a  contract  of  employment,  testi- 
mony of  witnesses,  who  were  present  and  heard 
the  contract,  could  not  be  considered  newly  dis- 
covered evidence  on  motion  for  new  triaL— Sachs 
V.  Gasdorf.  146  N.  Y.  S.  186. 


NEXT  OF  KIN. 

See  Descent  and  Distribution ;   Wills,  |  687. 

NOTES. 

See  Bills  and  Notes. 


NOTICE. 

See  Bills  and  Notes,  {{  335-862;  Compromise 
and  Settlement,  §  2;  Courts,  $  190;  Cove- 
nants, fl  84,  121;  Highways,  I  124;  Insur- 
ance, §1  354,  378;  Landlord  and  Tenant,  { 
116:  Master  and  Servant,  g  252;  Mechanics' 
Li.>ns,  H  139,  146;  Mortgages,  §  510;  Mu- 
nicipal Corporations,  tl  366.  812  ;  Vendor  and 
Purchaser,  i  228 ;   Wills,  §  307. 


NUISANCE. 

See  Lhnitation  of  Actions,  {  66;    Railroads,  g 
222. 

I.     PRIVATE  innSANCES. 

(A)   ITatnre  of  Injarr    and  Ijlablllty  Tborc- 
for. 

§  3  (N.Y.)  A  barbed  wire  fence  between  de- 
fendant's land  and  the  grounds  of  a  country 
school  is  not  a  nuisance  as  a  matter  of  law. — 
Barr  v.  Green,  104  N.  R  619,  210  N.  Y.  262. 

(D)   Actions  <or   Daiaacea. 

I  50  (N.Y.Sup.)  A  private  nuisance,  consist- 
ing of  a  gas  plant  emitting  black  smoke  heavily 
charged  with  soot,  which  settled  on  plainti^s 
adjoining  houses,  entitles  plaintiff  to  nominal 
damages. — Gibbons  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  146  N.  Y.  S.  288. 

§53  (N.Y.Sup.)  Where  plaintiff  proved  that 
the  rental  value  of  his  houses  had  decreased  by 
defendant's  maintenance  of  a  gas  plant  close 
by,  which  was  a  nuisance,  the  proof  was  suffi- 
cient to  take  the  question  of  plaintiff's  right  to 
compensatory  damages  to  the  jury,  and  was  not 
affected  by  the  fact  that  the  neighborhood  was 
devoted  largely  to  manufacturing. — Gibbons  t. 
New  York  C^t.  &  H.  R.  R.  Co.,  146  N.  Y.  S. 
288. 

OBJECTIONS. 

See  Courts,  I  87. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Iaw,  |  120. 

OBSTRUCTING  JUSTICE 

See  Conspiracy,  S  47. 

OBSTRUCTIONS. 

See  Easements,  U  58-64. 

OFFICERS. 

See   Corporations,   ||   283-320,   413-432,   640; 
Judges ;   Mandamus,  g$  10,  73. 

nX.  RIGHTS,  POWERg,  DUTIES,  AHB 
LIABILITIES. 

1 107  (N.Y.Sup.)  Wliere  an  administratiye  of- 
ficer is  clothed  by  statute  with  judicial  or 
quasi  judicial  powers,  such  powers  can  be  ex- 
ercised only  in  the  manner  and  under  the  cir- 
cumstances prescribed  by  the  statute,  and  any 
attempted  exercise  thereof,  in  any  other  man- 
ner or  under  different  circumstances,  is  a  nnl- 
lity.— Bandler  v.  HiU,  146  N.  Y.  S.  98. 

OPINION  EVIDENCE 

See  Evidence,  H  474-66& 

OPTIONS. 

See  Frauds,  Statute  of,  i  120;   Mines  and  Min- 
erals, {  53. 
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ORDERS. 

Se«  AppeaL 

ORDINANCES. 

See  Municipal  Corporations,  H  116,  008. 

PARENT  AND  CHILD. 

See  Adoption. 

PAROL  EVIDENCE 

See  Evidence,  i  44L 

PARTIES. 

See  Appeal,  {  161:  Bills  and  Notes,  H  496, 
623;  Contracts,  |§  186,  187,  330;  Criminal 
Law,  i  68;   Mortgages,  |  427;  WUla,  {  697. 

X.  pi.AiirrirF8. 

(A)  Persona   Iflio  may   or  mnat   Sae. 

1 7  (N.T.Sop.)  Partners  leasing  a  theater  to 
an  amusement  company,  and  thereafter  taking 
in  another  partner,  on  the  company's  breach 
held  entitled  to  sue  alone  as  tmstees  of  an  ex- 
press trust  in  favor  of  such  subsequent  part- 
ner.—Weber  T.  Colombia  Amnsement  Co.,  146 
N.  Y.  S.  63. 

IV.  DE8IOHATIOH  AHS  DESOBIF- 

■noH. 

1 66  (N.T.Co.Ct)  Where  a   debtor    uses   two 

g'ven  names,  he  may  be  sued  by  either. — In  re 
orpolinski.  146  N.  T.  S.  859. 
S67  (N.Y.Co.Ct)  Where  a  judgment  debtor 
whose  given  name  was  "Maryian  was  named 
in  the  summons  and  complaint  as  "Mike,"  wliich 
name  he  gave  to  the  Judgment  creditor  and  was 
the  one  by  which  be  was  generally  known,  the 
court  acquired  jurisdiction  of  his  person. — In 
re  Korpolinski,  146  N.  T.  S.  869. 

PARTNERSHIP. 

See  Attorney  and  Client,  |  44;  Contracts,  { 
169;   Joint  Adventures,  |  4;   Parties,  {  7. 

IV.  RIGHTS  AJSD  UABIX.ITrES  AS  TO 

TUIBD   PERSONS. 
(A)  Repreaentstion    of    Ftna    by    Partner. 

{  153  (N.T.)  The  members  of  a  copartnership 
are  civilly  liable  for  torts  committed  by  any 
member  of  the  firm  in  the  course  of  the  partner- 
ship business,  though  they  have  no  knowledge 
thereof.— Kavanaugh  v.  Mclntyre,  104  N.  E!. 
186,  210  N.  Y.  176. 

Vn.  DX880I.imOM,   SETTIiEBfEKT, 
AND  ACCOITNTINO. 

(C)  DistrlltnMan  and   Settlement   Between 
Partners  and  Tlielr  Repreaentattvea. 

1 310  (N.Y.Sup.)  Where  partners  on  dissolu- 
tion divided  the  business  between  themselves, 
plaintiff  taking  the  Albany  office,  which  was  the 
main  and  most  important  one,  and  defendant 
organizing  a  corporation  to  operate  the  New 
York  office,  he  was  not  liable  to  account  to  the 
receiver  <n  the  firm  for  the  good  will  of  the 


old  firm,  alleged  to  have  been  •ppropriated  b; 
him.— Somen  v.  Harris,  146  N.  X.  S.  672. 

(D)  Aetlons  for  Dlaaolation  amd  .Aeeoaat- 
tnsr* 

1 327  (N.Y.Snp.)  Headings  in  proceedings  far 
the  dissolation  of  a  partnership  Iteld  not  lo 
present  an  issue  as  to  plaintiffs  ri^ht  to  re- 
cover from  defendant  the  alleged  good  will  of 
the  business,  alleged  to  have  been  appropriated 
by  him.— Somers  v.  Harris,  146  N.  X.  S.  672. 

PASSENGERS. 

See  Carriers,  I  314. 

PAVING. 

See  Street  Bailroads,  H  38-68. 

PAWNBROKERS. 

See  Weapons,  i  4. 

PAYMENT. 

See  Accord  and  Satisfaction;  Bills  and  Notes. 
f'430;  Contribution,  SI  4,  9;  Snbrogatioo: 
Tender. 

IV.  FI.EAOINO,  EVIDENCE.  TBIAI., 
AND   REVIEW. 

!  63  (N.Y.Sup.)  A  plea  of  payment  renders 
admissible  evidence  of  payment  in  any  fona 
as  by  any  agreement  between  the  parties  which 
would  operate  as  an  extinguishment  of  tb* 
debt,  such  as  provision  by  a  will  which  his 
been  accepted,  admissible. — Newcomb  t.  Ls 
Roe,  146  N.  Y.  S.  133. 

§  65  (N.Y.Sup.)  The  law  assnmes  that  an  evi 
dence  of  debt  given  by  one  person  to  another 
will  be  found  in  the  possession  of  the  creditor, 
and  when  it  is  in  the  possession  of  the  debtor, 
there  is  a  strong  presumption  that  Uie  debt  has 
been  canceled  oy  payment  or  gift — ^Hall  v. 
O'Brien,  146  N.  Y.  S.  551. 

{65  (N.Y.Sup.)  Where  a  cause  of  action  for 
the  recovery  of  a  distinct  sum  is  based  upon 
nonpayment,  tiie  bnrden  of  pleading  and  provio: 
nonpayment  is  upon  plaintiff,  so  that  the  fact 
of  nonpayment  is  put  m  issue  by  a  denial.— Alt- 
man  V.  Bungay  Co.  of  New  York,  146  N.  Y.  S. 
949 

PENALTIES. 

See  Carriers,  i  20;  Damages,  f|  76^  81. 

PENSIONS. 

See  Mandamus,  f  143. 

PERJURY. 

See  Attorney  and  Client,  i  53. 

PERPETUITIES. 

§6  (N.Y.Sup.)  A  devise  of  a  testator's  re&i 
and  personal  property,  in  trust  for  the  bene- 
fit of  his  minor  children,  held  not  to  create  « 
trust  for  their  maintenance  during  thnr  liiv^ 
unlawfully  suspending  alienctti«i,  but  to  orn- 
ate a  mere  passive  trust;    tlie'  property   vest- 
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iag    immediatdy    in   the   mlnon. — Steinert   ▼. 
SJieinert.  146  N.  Y.  S.  106. 

i  e  (N.  X.  Sup.)  A  trust  of  property  to  be 
held  tor  the  benefit  of  children  ot  the  maker 
of  the  trust  who  were  sick  is  an  illegal  trust 
as  suspending  the  power  of  alienation  for  more 
than  two.  llTes.— Casey  v.  Casey,  146  N.  1.  S. 
34S. 

§  6  (N.Y.Snp.)  Where  testator  devised  his 
property  in  trust  for  at  least  25  years  to  pay 
the  income  to  C,  for  life  held  that,  though  the 
limitation  of  25  years  was  invalid,  there  was  a 
valid  trust  for  C.  during  her  life.— Davis  v.  Mc- 
Mahon,  146  N.  Y.  S.  &7. 

i  7  (N.Y.SupO  A  devise  of  corporate  stock  in 
a  trust  for  a  fixed  period  of  26  years  held  in- 
valid as  a  perpetuity  in  contravention  of  Per- 
sonal Property  Law,  |  11,  in  bo  far  as  it  was 
sought  to  suspend  power  of  alienation  for  a  fix- 
ed period  of  26  years. — Davis  t.  McMahon,  146 
N.  X.  S.  667. 

PERSONAL  INJURIES. 

See  Appeal,  |»  1008,  1060,  1174,  1177;  Car- 
riers. I  314:  Compromise  and  Settlement,  § 
2;  Electricity,  f  16:  Fences,  124;  High- 
ways, g  184;  Indenmity,  I  IS:  Landlord  and 
Tenant,  |  166;  Master  and  Servant,  §f  87- 
332 ;  Mines  and  Minerals,  f  118 ;  Statutes,  | 
47;  Street  Bailroads,  {S  98,  99;  Trial,  |i 
127,  251. 

PEWS. 

See  Beligious  Societies,  |{  26,  81. 

PHYSICIANS  AND  SURGEONS. 

See  Libel  and  Slander,  8  12. 

PICTURES. 

See  Statute^  i  217;  Torta,  |  & 


See  A 


PLEADING. 

al,  81  888,  889;  Attorney  and  Client. 
I  leS ;  Banks  and  Banking,  8  80 ;  Carriers,  I 
374 ;  Contribution,  8  9 ;  Corporations,  8  320 ; 
Courts,  88  189, 190;  Death,  #48;  Ejectment, 
|8  63,  66 ;  Fraud,  8  41 ;  Husband  and  Wife, 
f  281 ;  Indictment  and  Information ;  Land- 
lord and  Tenant,  18  298,  806:  Libel  and  Slan- 
der, 88  80-97 ;  Limitation  oi  Actions,  i  180 ; 
Negligence,  8  119;  Partnership,  8  327;  Pay- 
ment, 8  63;  Specific  Performance,  i  114; 
Tendsr,  88  9,  22. 

Z.  rOBM  AXS  AIXEOATIONS  IN 
OElTERAIi. 

8  8  (N.Y.Snp.)  In  an  action  for  breach  of  con- 
tract, the  complaint  held  to  state  a  cause  of  ac- 
tion under  Code  Civ.  Proc.  8  533,  authorizing 
a  party  to  plead  performance  of  a  contract  with- 
out stating  the  facts,  and  also  because  it  con- 
tained a  detailed  statement  of  the  performance 
of  conditions  precedent. — Moghabghab  v.  Sher- 
man &  Sons  Co.,  146  N.  Y.  S.  392. 


1 8  (N.Y.Sap.)  AUegationB  ot  an  aaawer  re- 
lating to  transactions  in  which  defendant  claim- 
ed an  interest  with  plaintiff  held  to  state  a  mere 
conclusion.— Schwabe  v.  Herzog,  146  N.  Y.  S. 
644. 

8  34  (N.Y.Snp.)  Upon  demurrer  the  complaint 
is  to  be  favorably  construed  for  the  pleader. — 
Page  V.  United  Traction  Co.,  146  N.  Y.  S.  530. 

m.  FI.EA  OK  AygWEK.  OBOSS-OOII- 

PIiAIirlr.  AWP  AFFIDAVIT 

OF  DEFENSE. 

(O)  TrsTeraea  or  Dentala  And  Admlimlona. 

8  121  (N.Y.Sup.)  A  denial  of  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  alle- 
gations of  the  complaint  in  an  action  to  fore- 
close a  tax  lien  that  tlie  purchaser  at  tlie  sale 
duly  assigned  the  transfer  of  the  tax  lien  and 
all  moneys  due  thereunder  to  plaintiff  held  not 
frivolous,  and  not  objectionable  as  raising  no 
issue. — Altman  v.  Bungay  Co.  of  New  York, 
146  N.  Y.  S.  949. 

(B)  Set-OC,  CotmterolKlBK,  and  Croaa-Com- 
plalnt. 

8  142  ^N.Y.Sup.)  In  an  action  by  a  domestic 
corporation  for  goods  sold,  an  answer  alleging 
that  defendant  and  others  bad  subscribed  $25 
to  a  co-operative  association,  and  were  to  re- 
ceive that  amount  back  either  in  money  or  trade 
on  electing  to  withdraw,  and  that  they  had 
traded  with  plaintiff  company,  held  not  to  con- 
stitute a  defense.— O.  H.  McGiU  Co.  v.  Under- 
wood, 146  N.  Y.  S.  862. 

rv.  BEPI.IOATIOir  OR  REPI.T  AND 
STTBSEQTJENT  FTEADINGS. 

8  165  (N.Y.Sup.)  Where  several  matters  were 
set  up  in  defendant's  affirmative  defense,  it  is 
improper,  under  Code  Civ.  Proc  8  516,  for  the 
court  to  direct  plaintiff  to  reply  to  only  one 
paragraph  of  the  special  defense.— Paterno  Bros. 

V.  Frazee,  146  N.  Y.  S.  1072. 

V.  DEMlTBItEB  OB  EXCEPTION. 

8  211  (N.Y.)  A  motion  to  dismiss  the  com- 
plaint at  the  opening  of  the  trial  without  re- 
ceiving any  proof  is  equivalent  to  a  demurrer; 
and  the  sole  question  is  whether  the  complaint 
was  sufficient  to  give  plaintiff  a  standing  suffi- 
cient to  enable  him  to  'make  out  Ilia  case  by 
proof.— Chism  v.  Smith,  104  N.  E.  131,  210  N.  Y. 
198. 

VI.  AMENDED   AND   S1TPFI.EMENTAL 
PrEADINGB  AND   REPI.EADEB.    ' 

8  248  (N.Y.Sup^)  Where  the  contract  sued  on, 
as  well  as  plaintiffs'  contentions,  and  the  opin- 
ion on  a  former  appeal,  indicated  that  pl&iqtit^' 
casse  of  action  was  based  upon  a  contract  to 
manufacture  and  deliver  goods,  held,  that  de- 
fendant could  not  claim  to  have  been  surprised 
by  an  amendment  of  the  complaint  upon  a  sec- 
ond trial  so  as  to  allege  an  action  for  damages 
for  defendants'  failure  to  deliver  goods  it  had 
agreed  to  manufacture. — Goldowits  v.  Henry 
Kupfer  &  Co.,  146  N.  Y.  S.  189. 
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XX.  BUX  of  VAnnCXTLARB  AHD 
OOPT  OF  AOOOTJKT. 

1318  (N.T.Snp.)  Where  the  master  set  up  the 
servant's  contributoir  negligeDce,  negligence  of 
fellow  servants,  and  assumption  of  risks,  a 
bill  of  particulars  may  be  required  setting  forth 
the  negligence  of  the  plaintifF  and  of  his  fel- 
low servants,  and  the  risks  aasomed. — Fernet 
T.  James  Stewart  &  Co.,  146  N.  Y.  8.  1. 

A  defendant  will  not  be  ordered  to  farhiib 
a  bill  of  particulars  of  allegations  in  his  an- 
swer which  are  wholly  superfluous. — Id. 

{323  (N.Y.Snp.)  An  order  for  a  bill  of  par- 
ticulars should  not  require  the  defendant  to 
disclose  to  the  plaintiff  substantially  all  the  er- 
idence  necessary  to  support  his  claim.— Fernet 
▼.  James  Stewart  &  Go.,  146  N.  T.  S.  1. 

X.  TUSKQ,  iERVIOE.   AHD   'WITH- 
DRAWAXi. 

S  339  (N.T.Snp.)  Where,  in  replevin  by  a  for- 
eign corporation  having  no  agent  on  whom  pro- 
cess might  be  served  in  New  xork,  plaintiff  filed 
a  reply  to  a  counterclaim  for  fraud,  it  could  not 
withdraw  the  same  to  demur  to  the  counter- 
claim, on  the  ground  that  the  matters  pleaded 
were  not  available  as  a  counterclaim  in  replevin. 
—Williams  Patent  Crusher  &  Pulveriser  Oa  ▼. 
Lythe  TUe  Co.,  146  N.  T.  S.  806. 

XI.  MOTIONS. 

§343  (N.T.Sup.)  Where  the  petition  set  out 
two  causes  of  action  not  separately  stated  or 
numbered,  and  there  was  no  demurrer  on  the 
ground  of  improper  joinder  of  actions,  and 
where  one  fit  such  causes  of  actions  was  not 
within  the  statute  of  limitations,  a  motion  for 
judgment  on  the  pleadings  KM  properly  de- 
nied.—Reusens  V.  Gerard,  146  N.   Y.  S.  86. 

f  345  (N.Y.Sup.)  Where  the  complaint  con- 
tained three  causes  of  action,  though  not  sepa- 
rately stated  and  numbered,  judgment  for  de- 
fendant on  the  pleadings  could  not  be  granted 
if  any  of  the  causes  accrued  within  the  statu- 
tory period  of  limitations.— Ball  v.  Gerard,  146 
N.  Y.  S.  81. 

i  350  (N.Y.Sup.)  The  issues  of  fact  raised  by 
the  pleadings  cannot  be  determined  on  a  motion 
for  judgment  on  the  pleadings.— Theobald  v. 
United  States  Rubber  Co.,  146  N.  Y.  S.  507. 

1 358  (N.Y.Sup.)  In  action  against  a  corpora- 
tion on  contract,  answer,  denying  knowledge 
or  information  as  to  ihakmg  or  breach  of  con- 
tract, denying  its  execution,  and  alleging  that 
if  signed  in  defendant's  name  it  was  signed 
witliout  authority,  held  improperly  stricken  as 
frivolous.— Sam  v.  Mohawk  (Jlotbing  Co.,  146 
N.  Y.  a  667. 

PLEDGES. 

See  Limitatioa  of  Actions,  i  1(X>;    Weapons, 

M. 

t2S  (N.Y.Sup.)  A  pledgee  does  not  destroy 
the  pledge  or  affect  his  rights  under  it  by  prose- 
cuting bis  debt  to  judgment — ^Hills  v.  Flynn, 
146  N.  Y.  S.  506. 

8  33  (N.Y.Sup.)  Pledgor  held  entitled  to  sue 
the  pledgees  for  an  accounting,  where  they  had 
disposed  of  the  pledged  contract  without  fore- 
closing the  lien  or  giving  notice. — Beugger  v. 
Ashley,  146  N.  Y.  S.  910. 


133  (N.T.Snp.)  Plaintiff,  in  replcvlii  for  his 

stock  pledged  as  secnrity  for  the  loan  l>7  defend- 
ant to  C.  on  C.'s  note,  held  entitled  to  the  a> 
rangement  made  between  0.  and  defendant, 
when  on  the  day  said  note  matured  defendant 
accepted  C.'s  demand  note,  as  any  arrangement 
extending  I>ayment  or  changing  the  relation  of 
the  parties  would  discharge  the  Uen.— Nixon  t. 
Carnegie  Trust  (3o.,  146  N.  Y.  S.  954. 

POISONS. 

See  Insurance,  |(  788,  817,  820L 

POLICL 

See  Municipal  Corporations,  H  18S-18S. 

POLICE  POWER. 

See  Onstitutional  Law,  |S  81,  255^  274. 

POLICY. 

See  Insurance. 

POOR  LAWS. 

See  Army  and  Navy,  {  50. 

POSSESSION. 

See  Adverse  Possession;  Landlord  and  Tenant, 
H  120,  134. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREFERENCES. 

See  States,  |  110;    Subrogation,  f f  33,  SSS. 

PREMIUMS. 

See  Insurance,  i  182. 

PRESCRIPTION. 

See  Adverse  Possession;  limitation  of  Actiona 

PRESUMPTIONS. 

See  Appeal,  f  925 ;  Criminal  Law,  i  825 ;  Evi- 
dence, {8  60-77. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  {  59. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Cilient;  Brokers;  CV>rpora- 
tions,  18  283-320,  413-432;  Husband  and 
Wife,  8  19 ;   Insurance,  {  84. 

I.  THE  BEIJITIOK. 

(A)   Creation   and  KxlBtenee. 

122  (N.Y.Sup.)  The  testimony  of  an  alleged 
agent  that  he  had  authority  to  act  for  defendant 
in  employing  plaintiff  was  a  mere  conclusioo  ' 
and  not  competent  proof  of  such  auQiorizatioD. 
—Powers  V.  New  York  Headquarters  Knight3  ot 
Columbus,  146  N.  Y.  S.  193. 
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f  23  (N.Y.Snp.)  In  an  action  by  a  peraon  not 
a  broker  by  occupation  to  recover  commiasions 
for  procuring  a  tenant,  in  which  defendant  de- 
nied that  plaintiff  was  employed  to  procure  a 
tenant,  a  verdict  for  plaintiff  held  contrary  to 
the  weight  of  the  evidence. — Weinberg  v.  Steel, 
146  N.  Y.  S.  1012. 

II.  MUTUAI.  BIOHTS.  DUTIES.  AMD 

XJABIXJTIES. 
(B)   CoBtpenaatioB  mmd  Uea  of  Aseat. 

f8l  (N.Y.Snp.)  An  agent  employed  to  carry 
out  an  unlawful  transacBon  cannot  recover  com- 
pensation from  hiB  principal  either  upon  an  ex- 
press or  implied  contract,  in  view  of  the  com- 
mon-law maxim,  "Frustra  legis  auzilium  qnnrit 

ui  in  legem  committit"— CabUl  v.  Oilman,  146 

•.  Y.  S.  224. 


t 


m.   BIQHTS  AWP  MABIMTIBI  AS  TO 
THIRD  FEKSOKS. 
(A)  Povrera  of  Aseat. 

{  136  (N.Y.Snp.)  An  alleged  agent,  who  sign- 
ed a  note  peraonally,  the  name  of  bis  principal 
not  appearing,  was  liable  thereon,  though  the 
payee  knew  that  he  was  merely  an  agent— 
Scantlebury  v.  Tallcott,  146  N.  Y.  S.  184. 

(B)  Cndisoloaed  Aseaor> 

1143  (N.Y.Sur.)  Where  claimant's  father, 
who  was  formerly  in  the  undertaking  business, 
made  over  his  busineaa  to  bis  son,  but  some- 
times acted  as  bis  son's  agent  in  receiving  or- 
ders for  funerals,  etc.,  and  so  acted  in  contract- 
ing for  decedent  8  funeral,  claimant  could  en- 
force such  contract  against  the  estate  for  such 
funeral  expenses.— In  re  Pfeiffer's  Estate,  146 
N.  Y.  S.  1080. 

1 146  (KY.Sup.)  Where  the  principal  is  not 
disclosed  by  the  written  contract,  which  was 
signed  by  defendant  as  agent,  plaintiff  may  pro- 
ceed personally  against  the  agent  as  the  os- 
tensible principal.— Beebe  v.  Worth,  146  N.  Y. 
S.  146. 

PRINCIPAL  AND  SURETY. 

See  Appeal,  J  1227;  Attorney  and  Client,  JS 
106-129;  Contracts,  |  810;  Courts,  i  190; 
Guaranty ;    Indemnity ;    Subrogation. 

I.  CREATION  AKD  EXISTENCE  OF 

KEI.ATION. 

(A>  BctwecB  ladlvldvttU. 

1 41  (N.Y.Sup.)  The  obligees  in  a  bond  given 
to  secure  them  against  damage  on  a  contract 
were  not  bound  by  fraudulent  representations 
made  to  the  surety  by  the  otber  party  to  the 
contract,  without  their  knowledge  or  participa- 
tion.— Damon  v.  Empire  State  Surety  Co.,  146 
N.  Y.  S.  996. 

1 42  (N.Y.Sup.)  The  obligee,  before  accepting 
the  bond  of  a  surety,  is  bound  to  disclose  facts 
within  bis  knowledge,  the  concealment  of  which 
would  amount  to  a  suppressio  veri,  and,  to  de- 
feat liability,  the  concealment  thereof  need  not 
inure  to  the  benefit  of  the  obligee,  if  it  operates 


to  the  prejudice  of  the  surety.— Damon  v.  Em- 
pire Stote  Surety  Co.,  146  N.  Y.  S.  996. 

Surety  on  bond  given  to  secure  party  to  con- 
tract against  damage  held  relieved  of  liability  by 
the  obligee's  nondisclosure  of  facts  concerning 
the  contract  and  notes  recited  therein,  as  ac- 
cepted by  the  other  party  to  the  contract— Id. 

in.  DISCHAHGE  OF  SURETT. 

I  104  (N.Y.Sup.)  An  extension  of  the  time 
of -payment  to  the  debtor  discharges  a  surety 
who  did  not  consent  to  such  extension. — Orth 
V.  Anderson,  146  N.  Y.  S.  689. 

f  112  (N.Y.Sup.)  Where,  after  a  note  signed 
by  defendant's  wife  for  bis  accommodation  was 
due,  defendant  and  the  payee,  as  principal  and 
surety,  executed  a  new  note  to  take  its  place, 
which  note  the  payee  placed  to  his  credit  ia  a 
bank,  giving  the  bank  his  check  for  the  amount 
of  the  original  note  which  was  marked  "paid," 
held,  that  the  wife's  obligation  as  surety  was 
thereby  extinguished.— Orth  v.  Anderson,  146  N. 
Y.  S.  689. 

PRIORITIES. 

See  Bzecuton  and  Administratora,  {  263. 

PRIVATE  ROADS. 

See  Ck>nstitutlonal  Law,  S  S02;  Easements. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  |  46;  Witneiaes,  |  202. 

PRIZE  FIGHTING. 

See  Constitutional  Law,  ||  120,  274;  Injunc- 
tion, {  75 ;  Theaters  and  Shows,  §  1. 

i  I  (N.Y.Sup.)  The  offense  of  prize  fighting 
was  not  known  at  common  law,  though  persons 
engaged  in  such  contest  were  answerable  for 
assault  and  battery,  breach  of  the  peace,  or 
riot;  "prize  fighting"  being  defined  as  the  act 
of  fighting  for  a  prize  or  Boxing  in  public  for 
a  reward  or  wager.— Fitzsimmons  v.  New  York 
Stete  Athletic  CommUsion,  146  N.  Y.  S.  117. 

PROBATL 

See  Wills,  H  302-434. 

PROCESS. 

See  Appearance;   Execution;   Injunction. 

PROHiBITION. 

See  Intoxicating  Liquors. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROPERTY. 

See  Adverse  Possession;  Dedication;  Eminent 
Domain;  Good  Will;  Woods  and  Forests, 
§8. 
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PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  |  742. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  S§  366-482. 

PUBLIC  LANDS. 

IV.  OOIiOinAI.  AND  PBOPBIETABT 
OBANTS. 

§  192  (N.T.Snp.)  A  colonial  grant  patent  to  Q. 
and  others,  for  and  on  behalf  of  themselves  and 
their  associates,  the  freeholders  and  inhabitants 
of  Westchester,  vested  ownership  in  the  town 
in  its  corporate  capacity.— In  re  West  Farms 
Road  in  City  of  New  Tork,  146  N.  X.  S.  600. 

PUBLIC  POLICY. 

See  Contracts,  H  108,  187. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Railroads ;    Street  Railroads. 

PUBLIC  USE. 

See  Dedication;    Eminent  Domain. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Conrses,  U  183%,  208. 

PUNISHMENT. 

See  Contempt,  {  82. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

See  Indictment  and  Information,  |i  187, 14A. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  {{  140,  14& 

QUIETING  TITLE. 

I.  RIGHT  OF  ACTION  AKD  DEFEITSES. 

§  10  (N.T.Sup.)  A  party's  possession  of  land 
under  color  of  title  warrants  him  in  maintain- 
ing a  suit  to  quiet  bis  title.— Weeks  t.  Dominy, 
146  N.  X.  s.  m. 

RAILROADS. 

See  Carriers;  Constitutional  Law,  If  246, 
302;  Contracts,  S{  64,  187,  330;  Basements, 
K  23,  64 ;  Eminent  Domain,  §i  56,  66 ;  Ref- 
ormation of  Instruments,  §  26;  Street  Rail- 
roads ;  Taxation,  i|  117,  171% ;  Woods  and 
Forests,  |  8. 

H.  BAHiBOAO  OOHPAinXS. 

{  18  (N.X.Sup.)  The  validity  of  the  franchise 
under  which  a  railroad  company  is  operating, 
can  be  attacked  only  in  a  proper  proceeding  by 
the  state  and  not  in  a  pi«>perty  owner's  action 


for  injunction  and  damares  as  for  a  nnisanee. 
— Willson  T.  New  York  Cent  &  H.  R.  &  Co. 
146  N.  T.  a  208. 

V.  BIOHT  OF  WAT  AND  OTHEB  DT- 
TEBE8T8  XH  I.AKI>. 

i  79  (N.Y.Snp.)  Whether  a  terminal  compaiT 
is  exceeding  its  corporate  powers  in  attempt- 
ing to  operate  tracks  through  certain  public 
streets  is  a  matter  to  be  determined  in  an  ac- 
tion by  the  Attorney  General  in  the  name  of 
the  people.— People  ex  rel.  East  River  Termi- 
nal R.  B.  T.  State  Board  of  Tax  Coiu'rs,  liS 
N.  y.  S,  112. 

X.  OPEBATIOH. 
(A)  DntT  to  Operate. 

^216  (N.T.Sup.)  A  contract  under  which  a 
private  siding  has  been  connected  with  a  rail- 
road, no  time  being  fixed  for  its  continuance,  if 
terminable  at  the  carrier's  election,  when  in- 
terest of  the  public  demands. — New  xork  Cent. 
&  H.  R.  R.  Co.  T.  General  Electric  Co.,  146  N. 
X.  S.  822. 

1222  (N.T.Sup.)  Where  there  was  no  allega- 
tion in  tne  complaint  that  the  nuisance  was  the 
result  of  negligent,  unskillful,  or  improper  op- 
eration of  a  railroad,  plaintiff  could  only  recover 
damages  resulting  from  unlawful  operation.— 
Willson  v.  New  York  Cent.  &  H.  B.  R.  Co.,  146 
N.  T.  S.  208. 

Evidence,  in  a  property  owner's  action  for  a 
nuisance  in  the  operation  of  a  railroad,  heii  to 
show  that  the  railroad  was  not  laid  out  anil 
operated  on  park  land,  as  alleged  by  plaintiff.— 
Id. 

Where  tracks  have  been  located  for  over  50 
years  under  grant  from  a  city  without  any  ques- 
tion being  raised  by  the  city  as  to  the  correct- 
ness of  the  location,  it  will  be  presumed  that 
the  tracks  are  properly  located. — Id. 

Where,  in  an  action  for  a  nuisance  in  the  op- 
eration of  a  railroad,  plaintiff's  land  was  aboni 
400  feet  from  defendant's  track  and  separated 
therefrom  by  a  driveway  and  park  land,  he  was 
not  entitled  to  the  rights  of  an  abutting  owner. 
-Id. 

Where  it  is  shown  that,  though  plaintiff  is 
not  an  abutting  owner,  his  premises  are  injured 
bv  noises,  smoke,  soot,  and  odors  arising  as 
claimed,  from  the  operation  of  defendant's  rail- 
road^ the  burden  is  on  defendant  to  prove  its  ao- 
tbonty  to  commit  the  nuisance. — Id. 

A  railroad  operating  under  a  franchise  on 
land  legally  acquired  is  not  responsible  to  the 
owners  of  neighboring  property  for  merely  con- 
sequential damages  necessarily  incident  to  the 
operation  of  its  trains. — Id. 

That  a  railroad  company  was  operating  on  its 
own  property  under  a  franchise  held  not  to  re- 
lieve It  from  liability  for  nuisances  arising  from 
its  use  of  soft  coal  and  storing  of  live  stock  in 
the  vicinity  of  a  residential  district. — ^Id. 

In  a  property  owner's  action  for  a  nniaance  in 
the  operation  of  a  railroad,  the  fact  that  plain- 
tiff's property  was  owned  by  the  grantor  of  de- 
fen4ant'8  ri^t  of  way  at  the  time  of  the  grant 
was  no  defense  as  to  acts  not  within  the  con- 
templation of  the  parties  to  the  conveyance.— 
Id. 

Where  no  permanent  injury  was  done  to  plain- 
tiff^s  freehold  by  the  imprapei  operation  of  de- 
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fendanf  ■  raflroad,  and  fbtm  waa  no  actaal  dam- 
age for  which  recovery  could  he  had,  he  was  en- 
titled to  merely  nominal  damagea  in  connection 
with  an  Injonctlon.— Id. 

(F)  AcotdentB  »t  Croaalnca. 

S  350  (N.T.Sup.)  In  an  action  for  damages  to 
an  automobile  which  became  stalled  on  a  rail- 
road croesing  and  was  struck  by  a  train,  evi- 
dence held  to  make  qnestions  for  the  jury  as  to 
the  Diligence  of  the  railroad  company  and  of 
the  dmer  «|jthe  automobile.— Packard  t.  New 
York.  O.  *  W.  Bt.  Ca,  146  N.  Y.  8.  878. 

RATIFICATION. 

See  Corporations,  U  806,  812;    Municipal  Cor- 
potations,  |  78. 

REAL  ACTIONS. 

See  Bjectment;    Quieting  Title. 

REASONABLE  DOUBT. 

See  Criminal  liaw,  |  1078. 

RECEIVERS. 

See  Banks  and  Banking,  {  817;   Corporations, 
8  668.  -«  ,  — , 

RECEIVING  STOLEN  GOODS. 

See  Indictment  and  Inforniati<»,  |  144. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law,  |  662;  Trial,  {  106. 

RECORDS. 

See   Appeal,  |   669;    Criminal  Law,   ||  1048, 
1088,  1134;  Highways,  §  77. 

S6  (N.Y.Snp.)  A  "record"  of  a  written  in- 
strument, the  object  of  which  is  not  only  per- 
I>etuify  bat  pubhcity,  implies  an  actual  tran- 
scription by  the  proper  officer. — People  ez  rel. 
Simons  t.  Dowling;  146  N.  Y.  S.  919. 

REFERENCE. 

See  Costs,  H  9,  67. 

REFORMATION  OF  INSTRUMENTS. 

See  Election  of  Remedies,  {  7;    Insurance,  { 
143. 

I.  RIGHT  OF  ACTION  ANB  DEFENSES. 

(  13  (N.Y.Snp.)  A  deed  intended  to  convey 
premises  bounded  by  a  blazed  and  monnmented 
line,  but  which  by  mistake  described  such  line 
OS  within  and  wholly  on  the  grantee's  land, 
should  be  reformed  so  as  to  express  and  carry  out 
the  true  agreement  of  the  parties. — Myer  t. 
Idlewood  Ass'n,  146  N.  T.  S.  ^. 

i  18  (N.Y.Sup.)  Where  parties,  intending  to 
reduce  a  parol  agreement  to  writing,  make  a 
contract  different  from  that  intended,  becaase 
of  a  misunderstanding  of  the  terms  used,  equi- 
ty  will  relieve    by   reforming   the   instrument, 


whether  such  mistake  is  of  law  or  of  fact— 
Myer  v.  Idlewood  Ass'n,  146  N.  Y  S.  469. 

1 26  (N.Y.)  Where  a  switching  contract  was 
intended  to  be  for  the  benefit  of  certain  blast 
fnrnaces  on  the  owner's  premises  by  whomso- 
ever operated,  and  also  in  the  interest  of  the 
owner,  but  the  contract,  as  written,  did  not  ex- 
press such  intent,  but  limited  the  benefit  of  the 
contract  to  the  then  lessee  of  the  furnaces,  the 
owner's  assignee  of  one  of  the  furnaces  could 
have  the  contract  reformed.— Baird  v.  Erie  B. 
Co.,  104  N.  E.  614,  210  N.  X.  226. 

H.  PBOOEEDINOS  ANB  BEUEF. 

1 30  (N.Y)  Equity  has  Jurisdiction  to  correct 
mistakes  in  written  instruments  occurring  by 
accident,  fraud,  or  otherwise  at  the  suit  of  the 
party  injured  by  the  mistake. — Baird  v.  Erie  B. 
Co.,  104  N.  B.  614.  210  N.  Y.  225. 

145  (N.T.Hnp.)  In  an  action  to  reform  a 
trust  deed  conve^g  property  in  trust  to  pay 
plaintiff  a  certau  sum  upon  the  sale  of  the 
premises,  evidence  held  not  to  show  that  a  pro- 
vision for  the  payment  of  interest  to  plaintiff 
upon  such  sum  was  omitted  by  fraud  or  mu- 
tual mistake.— Disbrow  v.  Disbrow,  146  N.  Y 
S.  63. 

To  authorize  the  reformation  of  a  written 
instrument,  it  must  appear  by  clear  and  con- 
vincing evidence  that  the  mutual  agreement, 
claimed  to  have  been  made,  was  in  fact  made, 
and  that  the  instrument  fails  to  express  such 
agreement,  either  by  mutual  mistake  or  by 
mistake  of  one  party  induced  by  the  fraud  of 
the  other. — Id. 

{45  (N.Y.Sup.)  In  a  suit  to  reform  an  en- 
dowment insurance  policy,  evidence  held  to 
show  that  the  policy  was  taken  out  wholly  for 
the  wife's  benefit  with  intent  for  her  to  receive 
the  proceeds  whether  her  husband  lived  or  died. 
— Ulman  v.  Newman,  146  N.  Y  S.  696. 

REINSURANCE 

Bee  Insurance,  {|  679,  686. 

RELEASE 

See   Accord   and   Satisfaction;    Husband   and 
Wife,  I  278. 

RELIGIOUS  SOCIETIES. 

See-  Waters  and  Water  Courses,  {  203. 

§26  (N.Y.Snp.)  A  pewholder  has  no  title  to 
the  soil  nor  to  the  edifice,  but  possesses  only  a 
limited  usufructuary  right  to  use  the  pew  when 
the  building  is  open  for  services,  subject  to  the 
reasonable  regulations  of  the  church.— Witthaus 
V.  St.  Thomas'  Church  in  City  and  County  of 
New  York,  146  N.  Y.  S.  279. 

The  rights  of  a  pewholder  exist  only  so  long 
as  the  church  stands,  and,  when  the  church  edi- 
fice becomes  so  dilapidated  that  it  must  be  re- 
moved or  is  destroyed  by  fire,  his  rights  are 
gone  and  he  is  entitled  to  no  indemnity. — Id. 

Conveyance  of  a  pew,  so  long  as  the  "church" 
should  endure,  held  to  refer  to  the  church  edi- 
fice and  not  to  the  denomination  as  an  ecclesi- 
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■stical  body,  and  hence  pewholder's  rights 

ed  upon  destruction  of  tne  building  by  fire.— Id. 

{  3 1  (^N.T.Sup.)  Where  a  pewhclder  ia  depriv- 
ed of  hu  pew  for  convenience  or  from  expedien- 
cy and  not  from  necessity,  his  remedy  is  by  an 
action  at  law  for  damages.— Witthaos  t.  St. 
Thomas'  Church  in  City  and  County  of  New 
Yorlc,  146  N.  Y.  S.  279. 

In  pewholder's  action  to  compel  allotment  of 
pews  in  new  building,  unaccepted  and  with- 
drawn offer  to  pay  plaintiff  the  value  of  bis 
pews  held  not  admissible  to  show  his  absolute 
ownership  thereof. — Id. 

REMAINDERS. 

See  Judgment,  {  713 ;   Wills,  {  634. 

}  17  (N.Y.Sup.)  Where  an  heir  of  a  remain- 
derman having  a  vested  interest  in  the  property 
of  a  trust  subject  to  a  life  estate  assigned  bis 
interest  therein,  limitations  did  not  run  against 
the  assignee's  right  to  enforce  the  pledge  until 
the  death  of  the  life  tenant— Hills  v.  Flynn, 
146  N.  Y.  S.  508. 

REMOVAL 

See  Executors  and  Administrators,  {  35;    Mu- 
nicipal Corporations,  {  185. 

REPAIRS. 

See  Landlord  and  Tenant,  |  152. 

REPEAL 

See  Statutes,  ||  162,  170. 

REPLEVINl 

See  Pleading,  i  339. 

I.  BIOHT  OF  ACTION  AND  DEFENSES. 

18  (N.Y.Sup.)  One  has  only  an  equitable 
right  or  lien  against  cars,  which  can  be  reduc- 
ed to  possession  only  by  suit  in  equity,  and 
so  cannot  maintain  replevin  for  them,  the  own- 
ers having  merely  assigned  to  him  as  collat- 
eral security  their  riglit,  title,  and  interest 
therein,  and  not  turned  over  the  possession.— 
Gandy  v.  Collins,  146  N.  Y.  S.  89. 

m.  FR0CEEDIN08  FOB  TAKING  AND 
REDEUVEBT  OF  PBOPEBTT. 

1 25  (N.Y.Sup.)  Proceedings  in  rem  to  gain 
possession  of  or  sell  cars,  which  remained  in 
New  York  in  the  possession  of  the  owners,  not- 
withstanding they  assigned  their  right,  title,  and 
interest  therein  as  security  for  their  note,  a  con- 
tract of  another  state,  must  be  governed  by  the 
lex  rei  sitte.— Uandy  v.  Collins,  146  N.  Y.  S.  89. 

REPLICATION. 

See  Pleading,  |  166. 

REPLY. 

See  Pleading,  §  165. 

REQUESTS. 

See  Criminal  Law,  {  884;  Trial,  f  260. 


RESIDENCE. 

See  Domicile. 

RES  JUDICATA. 

See  Judgment,  {|  641-717. 

RESTITUTION. 

See  Criminal  Law,  |  890. 

RESTRICTIONS. 

See  Covenants,  |§  51,  79,  84,  108. 

RESULTING  TRUSTS. 

See  Trusts,  {{  65,  6a 

RETAINER. 

See  Attorney  and  Client,  U  63-77. 


See  Taxation. 


REVENUE. 
REVIEW. 


See  Appeal:  Certiorari;  Criminal  Law,  H 
1184-1170%. 

REVIVAL 

See  Abatement  and  RevivaL 

REVOCATION. 

See  Dedication,  S  88 ;  Trusts,  1 166i. 

RIGHT  OF  WAY. 

See  Easements. 

RISKS. 

Assumption,  see  Master  and  Servant,  if  200, 
295. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Criminal  Law,  |  566. 

RUNNING  WITH  THE  LAND. 

See  Covenants,  |{  79,  84. 

SALES. 

See  Bankruptcy,  f  424;  Brokers;  Corpora- 
tions, i  376 ;  Deeds ;  Executors  and  Adminis- 
trators, ^  148;  Frauds,  Statute  of,  f  00; 
Intoxicating  Liquors ;  Mortgages,  jft  510-534 ; 
Taxation,  H  685,  691,  770%;  Vendor  and 
Purchaser. 

I.  BEQU.WITES  AND  VAUDITT  OF 
OONTBAOT. 

i  21  (N.Y.Sup.)  If  a  contract  of  sale  waa  val- 
id, an  agreement  by  the  buyer's  agent  to  pay 
a  higher  ^rice  than  that  agreed  upon  waa  with- 
out consideration.— Kuhmarker  Mfg.  Co.  v. 
Hills,  146  N.  Y.  S.  1013. 
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n.  OOH8TB1TOTIOK  OF  OOHTBAOT. 

1 87  (N.T.Sup.)  Where  no  time  of  payment 
for  gooidg  Bold  is  fixed,  the  law  presumes  that 
payment  was  to  be  made  upon  delivery. — Bac- 
caria  V.  Landers,  146  N.  Y.  S.  158. 

188  (N.Y.Snp.)  Where  contract  for  the  sale 
of  goods  to  be  imported  provided  that  orders 
were  subject  to  reasonable  delay  in  delivery, 
whether  there  was  an  unreasonable  delay  held 
a  jury  question.— Salinger  v.  Stern,  146  N.  X. 

TV.  FSRFORHANOE    OF    OOHTRAOT. 

(C)   Dellverx     and     Acceptance    of    Good*. 

}  152  (N.T.Sup.)  When  the  buyer  of  goods  to 
be  manufactured  and  sold  to  it  requested  to  be 
permitted'  to  select  the  colors  in  which  the  goods 
were  to  be  furnished,  as  required  by  the  con- 
tract, and  the  seller  refused  to  permit  such  se- 
lection and  stated  that  he  would  not  comply 
with  his  contract,  the  buyer  had  sufficiently  per- 
formed the  condition  requiring  him  to  select  the 
color  of  the  goods.— Goldowita  y.  Henry  Kupfer 
A  Co.,  146  N.  Y.  S.  189. 

I  172  (N.Y.Snp.)  Where  a  contract  for  the 
sale  of  green  spruce  timber  contemplated  a  de- 
livery thereof  from  a  specified  tract  of  land, 
the  seller  was  not  liable  for  failure  to  further 
perform  after  the  destruction  of  the  timber  on 
the  land  by  fire  without  his  fault. — Internation- 
al Paper  Co.  v.  Rockefeller,  146  N.  Y.  S.  371. 

I  181  (N.Y.Snp.)  Eividence,  in  an  action  for 
breach  of  contract  of  sale  of  young  apple  trees, 
they  to  be  three  certain  varieties,  held  insuffi- 
cient to  show  a  substantial  breach  thereof,  as 
to  varietiea.— Wood  v.  Sherwood,  146  N.  Y.  S. 
465. 

VH.  REBCEOIES  OF  SIXI.EB. 
(F)  Action*  tor  Dnmave*. 
(371  (N.Y.Snp.)  Under  the  terms  of  a  con- 
tract for  the  purchase  of  a  certain  number  of 
motor  cars  in  consideration  of  an  exclusive 
agency  therefor,  held  upon  a  claim  for  damages 
for  the  agent's  breach  that  a  physical  tender  of 
the  can  purchased  was  not  a  necessary  condi- 
tion of  recovery.— Poppenberg  v.  R.  M.  Owen  & 
Co.,  146  N.  Y.  S.  478. 

8  384  (N.Y.Sup.)  Under  Personal  Property 
Law  (ConsoL  Laws,  c.  41)  J!  145,  as  added  by 
Laws  1011,  c.  671,  prescribing  the  measure  of 
images  for  nonacceptance  of  goods,  held  that 
on  breach  of  an  agent's  contract  to  bay  a  cer- 
tain number  of  motor  cars  of  the  distributor 
handling  the  manufacturer's  entire  output,  he 
was  entitled  to  recover  the  difference  between 
the  agreed  price  and  the  cost  to  him  of  fur- 
nishing such  cars. — Poppenberg  v.  R.  M.  Owen 
&  Co.,  146  N.  Y.  S.  478. 

VXn.   KEMEDIES  OF  BITTEB. 
(C)    Actions  (or  Breach  ot  Contract. 

1 405  (N.Y.Sup.)  Provision  in  a  contract  of 
sale  of  young  apple  trees,  "Any  stock  that  does 
not  prove  to  be  true  to  name  as  labeled  is  to  be 
replaced  free  or  purchase  price  refunded,"  ap- 
plies only  to  incidental  errors,  and  does  not  bar 


recovery  of  damages  for  snbstantlal  breach  of 
the  contract  as  to  kinds  of  trees  furnished. — 
Wood  V.  Sherwood,  146  N.  Y.  S.  465. 

1416  (N.Y.Sup.)  In  an  action  for  breach  of 
a  contract  for  the  sale  of  spruce  timber  on  a 
specified  tract,  defendant  held  entitled  to  show 
his  understanding  of  the  amount  of  green  spruce 
on  the  tract  when  the  contract  was  made. — In- 
ternational Paper  Co.  t.  Rockefeller,  146  N.  Y. 
S.  87L 

{418  (N.Y.)  The  buyer's  measure  of  damages 
for  a  delivery  of  unmerchantable  goods  is  the 
difference  between  the  value  of  the  goods  de- 
livered and  what  their  value  would  have  been 
had  they  corresponded  to  the  contract.— Clarke 
v.  Schmidt,  104  N.  B.  613,  210  N.  Y.  211. 

{418  (N.Y.Sup.)  The  measure  of  damages  for 
a  seller's  breach  of  a  contract  to  deliver  spruce 
wood  for  the  making  of  paper  pulp  was  the 
difFerence  between  the  contract  price  and  the 
price  at  which  wood  could  be  purchased  or  pro- 
cured at  the  place  ot  delivery.— International 
Paper  Co.  v.  RockefeUer,  146  N.  Y.  S.  871. 

SATISFACTION. 

See  Accord  and  Satiafaction. 

SCAFFOLDS. 

See  Master  and  Servant,  I  108. 

SEALS. 

See  Contiacta,  {  880. 

SEARCHES  AND  SEIZURES. 

See  Intoxicating  Liqnora,  H  260-255. 

SEPARATION. 

See  Husband  and  Wife,  {|  278-281. 

SERVANTS. 

See  Master  and  Servant 

SERVICES. 

See  Work  and  Labor. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Judgment,  {  517. 

I.  NATVKE  AND  OKOUKDS  OF 
REMEDT. 

{8  (N.Y.Sup.)  Where  plaintifTs  vendor,  to 
give  the  land  a  fictitious  value,  executed  a  mort- 
gage thereon  witbont  consideration,  which  plain- 
tiff assumed  as  a  part  of  the  price,  the  vendor 
being  insolvent,  plaintiff  was  entitled  to  recover 
damages  to  be  set  off  against  the  mortgage, 
which  was  a  cloud  on  his  title. — Worcester- 
Brooklyn  Realty  Co.  v.  Bailey,  146  N.  Y.  S.  30. 
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n.   81TBJX0T-KATTEB. 

1 31  (N.Y.Bup.)  In  an  action  by  ft  trustee  in 
bankruptcy,  a  judgment  for  coats  recovered 
against  the  bankrupt  after  the  trustee's  appoint- 
ment, in  an  action  by  the  bankrupt  on  the  same 
claim,  could  not  be  offset.— Hoefle  ▼.  American 
I^anndry  Machinery  Mfg.  Co.,  146  N.  T.  S.  621. 

m.  OPEBATION  AHD  EFFECT. 
1 57  (N.T.Sap.)  In  on  action  for  wages,  where 
defendant  admitted  the  claim,  but  interposed  a 
counterclaim  for  a  less  amount,  plaintiff  was, 
at  all  events,  entitled  to  a  judgment  for  the  dif- 
ference, and  a  dismissal  of  the  complaint  was 
erroneous. — Qasparowicz  v.  Oshinsky,  146  N.  T. 
S.  1080. 

SETTLEMENT. 

See  Accord  and  Satisfaction;   Aocoont  Stated. 

SIGNATURES. 

See  Banks  and  Banking,  1 14a 


SMOKE. 


See  Nuisance,  i  60. 


SOCIETIES. 


See  Associations. 


n, 


SPECIFIC  PERFORMANCE. 

OOlfTBAOTB  ENFORCEABLE. 


{ 47  (N.T.Sup.)  An  oral  contract  for  the  gift 
or  conveyance  of  property,  which  the  donee  has 
accepted  and  partly  performed  by  going  into 
possession  and  making  improvements,  will  be 
specifically  enforced  in  order  to  prevent  a  fraud 
being  practiced  upon  him  by  inducing  him  to 
expend  money  upon  improvements  upon  the 
faith  of  the  contract.— Messiah  Home  for  Chil- 
dren in  City  of  New  York  v.  Rogers,  146  N.  X. 
S.  711. 

rV.  PBOCEEDINGB    AMD    HEUEF. 

I  1 14  (N.T.Sup.)  Complaint  held  to  stete  a 
cause  of  action  for  the  specific  performance  of 
an  oral  contract  to  give  and  convey  to  plaintiff 
a  lot  and  a  building  thereon  to  be  used  as  a 
cbildrens'  house  free  from  any  cloud  or  lien. — 
Messiah  Home  for  Children  in  City  of  New 
York  T.  Rogers,  146  N.  X.  S.  711. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STARE  DECISIS. 

See  Courts,  I  89. 

STATEMENT. 

See  Witnesses,  f{  388-400. 


STATES. 

See  Subrogation. 

Zn.  FBOFEBTT.  OORTBACTS.  AXS 
LTABTT.rriES. 

g  1 10  (N.T.Sup.)  State  held  entitled  to  a  pref- 
erence upon  the  liquidation  of  an  Insolvent 
trust  company,  designated  as  a  state  depositary, 
in  which  state  funds  were  deposited. — United 
States  Fidelity  &  Guaranty  Co.  v.  Carnegie 
Trust  Co.. '146  N.  Y.  S.  804. 

i  1 10  (N.  Y.  Sup.)  The  state's  common-law 
right  of  preference  as  a  creditor  ia  not  so  in- 
herent or  exclusive  in  the  state  as  a  sovereign^ 
that  it  cannot  be  assigned.— United  States  Fi- 
delity &  Guaranty  Co.  v.  Borough  Bank  of 
Brooklyn,  146  N.  T.  S.  870. 

STATUTES. 

See  Frauds,  Statute  of ;  Limitation  of  Actions. 
For   statutes    relating    to    particular   aubjeeta, 
see  the  various  specific  topics. 

Z.  ENACTMENT,   REQUISrTEB.  AND 
VAIJDITT  IN  OENEBAXk 

1 47  (N.Y.Snp.)  Tbongh  Judiciary  Law,  f  480, 
added  by  Laws  1013,  c.  003,  relative  to  settle- 
ment of  actions  for  personal  injuries,  is  incom- 
plete, the  legislative  intent  is  sufficiently  indi- 
cated, and  the  defect  may  be  remedied  by  con- 
struction.— Sweeney  v.  Nassau  EHectrie  K.  Co., 
146  N.  Y.  S.  1064. 

V.  RBFEAIi,    SUSPENSION.    EXFIRA- 
TMK.  AND  REVIVAX,. 

{  162  (N.Y.Snp.)  A  general  statute  will  repeal 
special  or  local  acts  without  expressly  naming 
them,  if  inconsistent  therewith  and  it  appears 
that  the  Legislature  intended  by  the  general 
act  to  establish  a  uniform  rule  and  abolbh  the 
special  provisions,  but  the  question  of  repeal 
is  always  one  of  intention. — People  v.  Kaye,  146 
N.  Y.  S.  S«8. 

i  170  (N.y.iSup.)  Under  General  Construction 
Law,  {  96,  the  provisions  of  Tax  Law  1809,  H 
132,  140,  158,  which  substantially  re-enacted  the 
provisions  of  Tax  Law  of  1896,  H  132,  140,  167. 
are  to  be  deemed  a  continuation  of  the  prior 
law,  notwithstanding  its  formal  repeal,  and  to 
have  been  in  force  continuously  from  the  time 
the  Tax  Law  of  1896  took  effect— Handler  t. 
Hill,  146  N.  Y.  S.  98. 

VI.   CONSTRUCTION  AND   OPERA. 

TION. 

(A)  Oenerot  Bwles  of  Oonatraetloa. 

(  183  (N.Y.Sup.)  The  spirit  of  a  statute  con- 
trols over  its  letter,  and  an  equitable  and  uni- 
form construction  should  be  adopted,  rather 
than  a  technical  and  narrow  one.— McCJarthy  v. 
City  of  New  York,  146  N.  Y.  S.  281. 

I  189  (N.Y.)  When  a  statute  is  expressed  in 
clear  language,  the  court  must  enforce  it  ac- 
cording to  its  letter:  the  responsibility  for  the 
result  being  with  the  Legislature. — In  re  De 
Peyster'a  EsUte,  104  N.  B.  714,  210  N.  Y.  216. 

I  195  (N.Y.Sup.)  The  rule  of  ejusdem  gener- 
is is  merely  a  rule  of  construction,  and  must 
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yield  to  the  apparent  porpoae  of  the  Leglda- 
tnre.— People  t.  Kaye,  146  «.  7.  S.  808. 

{217  (N.T.Sup.)  GItU  Righta  Law,  H  60,  61, 
aa  to  the  use  without  consent  of  a  person's 
portrait  for  advertisiiig  purposes  or  pnrpoaea  of 
trade,  though  its  language  is  general  and  sns- 
ceptible  of  a  very  wide  meaning,  must  be  in- 
terpreted in  the  light  of  its  hfitoty  and  the 
evil  at  which  it  was  aimed.— Colyer  t.  Bichard 
K.  Fox  Pub.  Co.,  14e  N.  T.  8.  M». 

STATUTES  CONSTRUED. 

CONSTITDTION. 

Art  1,  I  2-146  N.  T.  8.  604. 
Art  1,  1  6-146  N.  Y.  8.  44,  862. 
Art  6,  f  2-146  N.  T.  8.  604. 
Art  7,  I  7—146  N.  Y.  8.  490. 
Art  10,  I  2-146  N.  Y.  8.  648. 

CODE    OP   CIVIL    PROCBDUBB. 

882,  subsec.  6-146  N.  T,  8.  1019. 

420—146  N.  T.  8.  894. 

516—146  N.  T.  8.  1072. 

633—146  N.  T.  8.  392. 

672—146  N.  Y.  8.  1066. 

721—146  N.  Y.  8.  859. 

746—146  N.  Y.  8.  801. 

751—146  N.  Y.  8.  123. 

767—146  N.  Y.  8.  569. 

80ft-«0e-146  N.  Y.  8.  1024. 

829—146  N.  Y.  8.  346. 
i!  838,  83&-146  N.  Y.  8.  358. 

096—146  N.  Y.  8.  883. 

997—146  N.  Y.  8.  67. 
1018,  1022—146  N.  Y.  8.  1088. 

1187—146  N.  Y.  8.  224. 

1212,  1213-146  N.  Y.  8.  804. 
I  1240— 146  N.  Y.  a.  666. 

1241,  aubaecsL  1,  4-146  N.  Y.  &  66B. 

1282—146  N.  Y.  8.  894. 

130ft— 146  N.  Y.  8. 1068. 

1317—146  N.  Y.  8.  259. 

1317.     Amended  by  Laws  1912,  ch.  880-146 

N.  Y.  8.  604. 

1356—146  N.  Y.  8.  44. 

1743.  subsecs.  4,  5-146  N.  Y.  &  1019. 

1752—146  N.  Y.  8.  782,  1010. 

1761—146  N.  Y.  8.  846. 

1780—146  N.  Y.  S.  963. 
I  1969,  1974—146  N.  Y.  8.  SOL 
{  2121,  2122-146  N.  Y.  8.  44. 

212&-146  N.  Y.  8.  919. 

214i8— 146  N  Y   8  44 

2244—104  N.'  B.'62r,  210  N.  T.  270;   146  N. 

Y.  8.  196. 
1 2254—104  N.  B.  687,  210  N,  Y.  270. 
i  235&-146  N.  Y.  8.  123. 
H  2562,  2656-146  N.  Y.  8.  707. 

i  2653a— 146  N.  Y.  8.  368. 
2660-146  N.  Y.  8.  495. 
2885,  snbsec.  2-146  N.  Y.  8.  798. 
I  8017—146  N.  Y.  8.  850. 
f  3246-146  N.  Y.  8.  809. 
I  3247—146  N.  Y.  8.  04,  621. 
I  3252-146  N.  Y.  8.  896,  1033. 
I  3253-146  N.  Y.  8.  1033. 
{  3256—146  N.  Y.  8.  896. 


OODB  or  CRIMINAL  PROCBDITBIL 

i  4-146  N.  Y.  8.  628. 

j  8-104  N.  E.  138,  210  N.  Y.  202. 

i  221b  added  by  Laws  1012,  ch.  800-104  N. 

B.  138,  210  N.  Y.  202. 
f  i  258,  380,  390-146  N.  Y.  S.  78. 
i  642-104  N.  B.  129,  210  N.  Y.  184;   146  N. 

Y.  8.  882. 
J  684-104  N.  B.  183.  210  N.  Y.  101. 
I  750.    Amended  by  Laws  1007,  di.  686—146 

N.  Y.  8.  801. 

PBNAL  OODa 
f  610-146  N.  Y.  8.  623. 

REVISED  LAWS  1818. 
Volume  1. 
Page  222-146  N.  Y.  8.  224. 

BBVISBD  8TATDTBS. 

Firtt  Edition. 

Volume  1. 

Pt  1,  ch.  20,  tit  8,  art  8,  I  8-146  N.  T.  8. 

224! 
Pt  1,  ch.  20,  tit  8,  art  6,  I  66-146  N.  Y.  8. 

224. 

Volume  2. 

Pt  2.  ch.  8,  tit  1,  <  40-146  N.  Y.  8.  846. 

Fifth  BUtiotk 

Volume  8. 

Pt  2,  ch.  1,  tit  8,  I  1—146  N.  Y.  S.  87. 
Pt  2,  di.  2,  I  28-148  N.  Y.  &  87. 

CONSOLIDATED  LAW& 

BARKiira  Law. 

Ch.  2,  I  19-146  N.  Y.  8.  800. 
Oh.  2,  1  180-146  N.  Y.  8.  801. 
Ch.  2. 1 100.    Amended  by  Laws  1000,  ch.  240- 
146  N.  Y.  8.  801. 

OiTii.  Rights  Law. 
Ch.  6,  H  60,  51-146  N.  Y.  8.  000. 

CoTTiTTT  Law. 
Ch.  11,  I  20-146  N.  Y.  S.  1021. 

Dbcedbvtt  Ebtatk  Law. 

Ch.  18,  I  08-146  N.  Y.  8.  671. 
Ch.  13.  >  08,  anbaecs.  6,  10.  12-146  M.  Y.  8. 
706. 

Domsno  RxLATioNa  Law. 

Ch.  14,  i  &-146  N.  Y.  8.  846. 
Ch.  14,  i  51-146  N.  Y.  8.  865. 

BI.BOTIOR  Law. 
Ch.  17,  I  3,  subsec.  8—146  N.  Y.  8.  102L 

General  Bubinkss  Law. 
Ch.  20,  II  380,  381—146  N.  Y.  8.  239. 
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Genbbai,  Constbttction  Law. 

Ch.  22,  S  95-146  N.  Y.  S.  98. 

HiOHWAT  Law. 

Ch.  26,  f  132—146  N.  Y.  S.  386. 

Ch.  26,  U  134,  172-146  N.  Y.  8.  665. 

Ch.  25,  i  191—146  N.  T.  S.  919. 

Insubanck  Law. 
Ch.  28,  I  92-146  N.  Y.  S.  613. 

JuDioiABT  Law. 

Ch.  30,  S  liV- 146  N.  Y.  S.  981. 

Ch.  30,  I  88—146  N.  Y.  S.  1030. 

Ch.  3a  I  88,   suhsec.   2.     Amended  b7  Laws 

1913,  ch.  720-146  N.  Y.  S.  890. 
Ch.  30,  I  SS.  sul)S(>«.  3—146  N.  Y.  S.  890. 
Ch.  30  <§  480  added  by  Laws  1913,  ch.  603) 

—146  N.  Y.  S.  1054. 
Ch.  30,  i  750,  Bubsee.  6—146  N.  Y.  8.  44. 
Ch.  30, 1  753,  subsetfs.  1,  3-146  N.  Y.  8.  665. 
Ch.  30,  I  773-146  N.  Y.  8.  1068. 
Ch.  30,  I  775-140  N.  Y.  S.  709. 

Labob  Law. 

Ch.  31-104  N.  E.  130,  210  N.  Y.  172;   146  N. 

Y.  S.  219. 
Ch.  31,  &  18—104  N.  B.  130,  210  N.  Y.  172. 
Ch.  31,  §  20-146  N.  Y.  8.  446. 
Ch.  .SI,  S  82—146  N.  Y.  8.  152. 
Ch.  31  (8  83b  added  by  Laws  1912,  ch.  332)— 

140  N.  Y.  S.  .SOS. 
Ch.  31,  §  94—140  N.  Y.  8.  162. 
Ch.  31,  S§  200-204—146  N.  Y.  S.  219. 
Ct.  31,  §  201—104  N.  B.  616,  210  N.  Y.  262. 

Lien  Law. 

Ch.  88—146  N.  Y.  8. 1056. 

Ch.  33,  §  3—146  N.  Y.  S.  562,  1056. 

Ch.  .33,  I  5—104  N.  B.  621,  210  N.  Y.  257. 

Ch.  33,  is  9,  10,  15—146  N.  Y.  8.  1066. 

LiQVOB  Tax  Law. 

Ch.  34.    Amended  by  Laws  1910,  ch.  494—146 

N,  Y.  S.  160. 
Ch.  34,  J  2—146  N.  Y.  8.  801. 
Cb.   34,  i  15,  subsec.  8.     Amended  by  Laws 

1910,  ch.  508,  I  2-146  N.  Y.  8.  291. 
Ch.  34,  i  27.  subsec.  1—146  N.  Y,  8.  666. 
Ch.  84, 1  30e— 146  N.  Y.  S.  473. 
Ch.  .34,  I  M3-146  N.  Y.  S.  1003. 
Ch.  34,  I  33.    Amended  by  Laws  1913,  ch.  614 

—146  N.  Y.  8.  1003. 
Ch.  34,  I  33,  subsec.  4-146  N.  Y.  8.  1003. 

NEOOTIABLB  iNBTBtrVKNTS  LAW. 

Ch.  38,  f  20—146  N.  Y.  S.  066. 


Ch.  .38,  I  42-146  N.  Y.  8.  181. 

Ch.  38;  Is  112,  825—146  N.  Y.  8.  467. 


Oh.  40, 
Ch.  40, 
Ch.  40, 
Ch.  40, 
Ch.  40, 
Ch.  40, 
Ch.  40, 
Ch.  40, 
Ch.  40, 


Penai.  Law. 
379—146  N.  Y.  8.  421. 
421-146  N.  Y.  S.  856, 
483—146  N.  Y.  S.  852. 
551—146  N.  Y.  S.  829. 
570-146  N.  Y.  S.  421. 
600-146  N.  Y.  8.  44. 
855—146  N.  Y.  S.  581. 
9368-146  N.  Y.   S.  902. 
973—146  N.  Y.  8.  852. 


Ch.  40,  S>  987,  991,  992-146  N.  Y.  8.  224. 
Ch.  40,  I  1044-146  N.  Y.  8.  799. 
Ch.  40,  J  1202—146  N.  Y.  8.  628. 
Ch.  40,  I  1220-104  N.  E.  129,  210  N.  Y.  ISt 
Ch.  40,  1 1293—104  N.  E.  133.  210  N.  Y.  191. 
Ch.  40,  I  1352—146  N.  Y.  8.  527. 
Ch.  40,  is  1807,  1914.    Amended  by  Laws  1911, 
ch.  1^-146  N.  Y.  8.  253. 

Pebsonai.  Pbopebtt  Law. 

Ch.  41,  I  11—146  N.  Y.  S.  657. 
Ch.  41,  I  31—146  N.  Y.  S.  960. 
Ch.  41  ()  145  added  by  Laws  1911,  di.  571)- 
146  N.  Y.  8.  478. 

Phabuaot  Law. 
Ch.  46,  {»  2,  80-146  N.  Y.  8.  64a 

PuBuc  Sebvicx  CoifiaBBiONB  Law. 

Ch.  48,  }  49-146  N.  Y.  8.  365. 

Ch.  48,  I  49,  Bubeec.  7—146  N.  Y.  S.  365. 

Railboad  Law. 

Ch.  49,  t  64-146  N.  Y.  8.  206. 
Ch.  49, 1  178-146  N.  Y.  8.  857. 

Beal  Pbopebtt  Law. 

Ch.  60,  f  42—146  N.  Y.  8.  657. 
Ch.  50,  i  190-146  N.  Y.  8.  687. 

Stock  Cobpobation  Law. 

Ch.  69,  S  26—146  N.  Y.  8.  424. 

Ch.  59,  I  28-146  N.  Y.  8.  362,  813. 

Ch.  69,  f  70-146  N.  Y.  8.  813. 

Tax  Law. 

f  2,  subsec.  8-146  N.  Y.  8.  112. 
{  3-146  N.  Y.  8.  753. 
I  4,  subsec.  7—146  N.  Y.  8.  753. 
If  132,  140,  168—146  N.  Y.  8.  98. 
i  220.     Amended  by   Laws  1910,  di. 
Laws  1911,  ch.  732—146  N.  Y.  S.  49a 
S  220,  subsec.  6—146  N.  Y.  8.  89S. 
S  221—104  N.  E.  714,  210  N.  Y.  216. 
J  243.     Amended  by   Laws  1910,  A. 
Laws  1911,  ch.  732—146  N.  Y.  8.  489. 
I  262—146  N.  Y.  8.  889. 


Ch.  60, 

Ch.  60, 
Ch.  60, 
Ch.  60, 
Oh.  60, 

706; 
Ch.  60, 
Ch.  60, 
Ch.  60, 

706: 
Ch.  60, 


Tenement  House  Law. 
Ch.  61,  I  76-146  N.  Y.  8.  783. 

Town  Law. 
Cb.  62,  I  369-104  N.  B.  619,  210  N.  Y.  232. 

Tbanspobtatior  Gobpobations  Law. 
Ch.  63,  I  81—146  N.  Y.  S.  1047. 

ViLULOB  Law. 

Ch.  64,  S  89—146  N.  Y.  S.  1047. 
Ch.  64,  K  341,  3^0-146  N.  Y.  S.  478. 

CITY  CHARTERS. 

Greater  New  York,  J  261.    Laws  1901,  ch.  <« 

—146  N.  Y.  S.  281. 
Greater  New  York,  t  40T.    Laws  1901,  ch.  466 

-146  N.  Y.  S.  403. 
Greater  New  York,  §  647.    Laws  1897,  ch.  S.b 

—146  N.  Y.  S.  403. 
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Greater  New  York,  I  773.    Laws  1901,  ch.  466 

-146  N.  Y.  S.  J»8. 
Greater  New  York   (J  775  added  to  Law*  1901, 

rh.  466,  by  Laws  1911,  ch.  899)— 146  N.  Y.  8. 

Greater  New  York,  i  790.    Laws  1897,  ch.  378 

—146  N.  Y.  8.  977. 
Greater    New    York,    H    889-891,    898.    910. 

I^ws  1901,  cb.  466-146  N.  Y.  S.  734. 
Greater   New   York,   {  980.     Laws   1901,   du 

466—146  N.  Y.  8.  216. 
Greater   New   York,    I  992.     Laws   1901,  dl. 

466.     Amended  by  Laws  1910,  ch.  548—146 

X.  Y.  S,  216. 
Greater  New  York,  f  1082.    Laws  1901,  ch.  466. 

Amended  by  Laws  1906,  ch.  490-146  N.  Y. 

S    949 
Greater  New  York,  I  1036.     Laws  1901,  ch. 

406.     Amended  by  Laws  1908,  ch.  490-146 

X.  Y.  S.  896. 
Greater  New  York,  J  1086.     Laws  1901,  ch. 

466.    Amended  by  Laws  1908,  ch.  490 ;  Laws 

1911,  <*.  66-146  N.  Y.  8.  949. 
Greater  New  York,  i  1039.     Laws  1901,  ch. 

466.     Amended  by  Laws  1908,  ch.  490—146 

N.  Y.  8.  902. 
Greater  New  York,   |  1643.     Laws  1901,  ch. 

466—146  N.  Y.  S.  145. 
Owego,  I  62—146  N.  Y.  8.  476. 
Ppekskill,  t   6.     Laws   1883,   ch.  117,  tit.   7— 

148  N.  Y.  8.  1035. 
I'tira.     Amended  by  Laws  1901,  ch.  677-146 

N.  Y.  8.  81. 

MUNICIPAL  COURT  ACT. 

(Laws  U02,  ch.  680.) 

1 1,  snbsec.  16—146  N.  Y.  8.  811. 
1 145—146  N.  Y.  8.  187. 

LAWS. 

1802,  ch.  44,  M  1,  fr-146  N.  Y.  8.  224. 
1S09,  ch.  26-104  N.  E.  714.  210  N.  Y.  216. 
1883,  ch.  117,  at.  7,  I  6-146  N.  Y.  S.  1035. 
1890,  ch.  565,  |  78—146  N.  Y.  8.  366. 
1892,  ch.  542—146  N.  Y.  8.  734. 

1895,  ch.  670-146  N.  Y.  8.  224. 

1896,  ch.  908,  H  182,  140,  157—146  N.  Y.  8. 

1897,  ch.  378,  | -647— 146  N.  Y.  8.  408. 
1897,  ch.  378,  |  790-140  N.  Y.  S.  977. 
1901,  ch.  466,  I  261—146  N.  Y.  8.  281. 

1901,  ch.  466,  i  407.    Amended  by  Laws  1904, 

chs.  602,  628-146  N.  Y.  S.  40.3. 
1901,  ch.  466,  i  773—146  N.  Y.  S.  398. 
1!M)1,  ch.  466  (i  776  added  by  Laws  1911,  ch. 

S<»»>_146  N.  Y.  8.  398. 
1901,  ch.  466,  !§  889-891,  898,  910-146  N.  Y. 

S.  734. 
1901,  cb.  466,  I  980-146  N.  Y.  S.  216. 
1901,  cb.  466,  i  992.    Amended  by  Laws  1910, 

ch.  548-146  N.  Y.  8.  216. 
1901,  ch.  466,  {  1032.    Amended  by  I^ws  1908, 

ch.  490—146  N.  Y.  8.  949. 
1901,  ch.  466,  §  1035.    Amended  by  Laws  1008, 

ch.  490-146  N.  Y.  8.  896. 
1901,  ch.  466,  I  1035.    Amended  by  Laws  1908, 

ch.  490;   Laws  1911,  ch.  66—146  N.  Y.  8. 

1901,  ch.  466,  1 1039.    Amended  by  Laws  1908, 
ch.  490-146  N.  Y.  S.  902. 


1901. 

tm, 

1902, 
1902, 
1902, 
1904, 
1906, 
1907, 
1907, 
1908, 
1909, 
1910, 
1910, 
1910, 
1910, 
1911, 
1911, 
1911, 
1911, 
1911, 
1911, 
1911, 
1911, 
1911, 
1912, 
1912, 
1912, 
1913, 
1913, 
1913, 
1913, 


dl. 
ch. 

ch. 

ch. 

cb. 

chs. 

ch. 

ch. 

ch. 

dl. 

ch. 

ch. 

cb. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 

ch. 


^- 


i  1643-146  N.  Y.  8.  14S. 
677-146  N.  Y.  8.  81. 
569, 11  9,  10-146  N.  Y.  8.  31. 
680,  fl,  subMC.  16-146  N.  Y.  8.  311. 
680, 1  146—146  N.  Y.  8.  187. 
.  6<«,  62&-146  N.  Y.  8.  403. 
632—146  N.  Y.  8.  389. 
135,  H  1,  2-146  N.  Y.  8.  1014. 
685-146  N.  Y.  S.  891. 
490-146  N.  Y.  S.  806,  902,  949. 
240—146  N.  Y.  a  801. 
494—146  N.  Y.  8.  160. 
503,  •  2-146  N.  Y.  8.  291. 
648-146  N.  Y.  8.  216. 
706-146  N.  Y.  8.  499. 
66-146  N.  Y.  8.  949. 
196-146  N.  Y.  8.  253. 
860-146  N.  Y.  8.  1050. 
360,  if  1,  8-146  N.  Y.  S.  1060. 
571—146  N.  Y.  8.  47a 
732-146  N.  Y.  8.  499. 
779-146  N.  Y.  8.  117. 
779,  I  3—146  N.  Y.  8.  117. 
890—146  N.  Y.  S.  398. 
13-146  N.  Y.  8.  783. 
882—146  N.  Y.  8.  398. 
380-146  iJ.  Y.  8.  604. 
390-104  N.  E.  138,  210  N.  T.  202. 
603-146  N.  Y.  8.  1054. 
614—146  N.  Y.  S.  1003. 
720-146  N.  Y.  8.  890. 

STIPULATIONS. 

f  14  (N.Y.Sup.)  A  stipulation  in  a  suit  to  set 
aside  a  tax  assessment,  held  not  to  show  that 
a  reduction  of  the  tax  was  not  made  by  the 
board  of  taxes  and  assessments. — Lancaster  8ea 
Beach  Improvement  Co.  v.  City  of  New  York, 
146  N.  Y.  8.  734. 

STREET  RAILROADS. 

8ee  Appeal,  f  268;  Canieis;  Taxation,  |  876. 

I.  ESTABUSHMEHT,  OON8TBVOTXON, 
AHD  MAHTTENAHCE. 

<  38  (N.Y.Sup.)  Under  Railroad  Law,  t  178, 
the  city  may  lequire  a  street  railroad  company 
to  repave  its  portion  of  the  street  with  any  kind 
of  material  necessary  to  make  the  new  paving 
conform  to  the  paving  of  the  remainder  of  the 
street.— City  o£  New  York  v.  Linch,  146  N.  Y. 
S.  357. 

8  57  (N.Y.Sup.)  Under  Railroad  Law,  {  178, 
relative  to  liability  of  street,  railroad  compa- 
nies for  repaving  of  streets,  street  railroads 
using  the  street  when  notice  is  given  held  lia- 
ble, without  regard  to  length  of  prior  use,  or 
equities ;  and  a  receiver  may  t>e  held  liable  at 
law,  and  it  is  not  necessary  to  proceed  by  peti- 
tion, in  order  that  the  equities  between  him 
and  the  company  may  be  adjnsted.- City  of 
New  York  v.  Linch,  146  N.  Y.  8.  857. 

158  (N.Y.Sup.)  Under  Railroad  Law,  |  178, 
receiver  of  street  railroad  company  held  not 
liable  for  repaving  portion  of  street,  where  he 
never  took  possession  of  or  exercised  control 
over  the  tracks  on  such  streets,  though  the  com- 
pany   asserted    ownership    thereof,    or    rights 
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tbereoTer,  down  to  the  time  of  the  reeeWerahip. 
-City  of  New  York  t.  Linch,  146  N.  Y.  8.  867. 

n.  ItEOUUI.TION   AHS   OFEKATION. 

{98  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  pedestrian  by  oeHag  struck  by  a  street  car  aa 
she  was  crossing  the  tracks,  plaintiff  held  pxi\ty 
of  contributory  negligence  as  a  matter  of  law. 
—Peterson  v.  Ocean  Electric  By.  Co.,  146  N.  Y. 
S.  604,  611. 

{  99  (N.Y.Supp.)  Flaintiff,  who  obeyed  a  mo- 
torman's  order  to  drive  his  horse  across  the 
track,  held  not  negligent  in  so  doing,  since  the 
motorman  knew  the  condition  of  his  car  and  his 
ability  to  control  it  so  as  to  permit  the  execu- 
tion of  liis  order.— Willensky  y.  Nassau  SUeo- 
trie  B.  Co.,  146  N.  Y.  S.  142. 

STREETS. 

See  Highways. 

SUBMISSION  OF  CONTROVERSY. 

i  17  (N.Y.)  Where  the  holder  of  a  curtesy  in- 
terest in  certain  real  estate  had  been  unheard 
of  for  many  years,  but  the  fact*  did  not  estab- 
lish as  a  matter  of  law  that  he  was  dead,  such 
question,  on  whicb  depended  a  purchaser's  obli- 
gation to  accept  title  to  the  property,  was  not 
determinable  on  a  submission  of  controversy  by 
the  Appellate  Division,  but  only  in  a  plenary 
suit-SOert  T.  Diener,  104  N.  B.  126,  210  N.  Y. 
156. 

SUBROGATION. 

^  7  (N.Y.Sup.)  A  surety  company  by  virtue  of 
its  payment  to  the  state  of  the  amount  for 
which  it  was  liable  was  subrogated  to  the 
rtate's  right  to  reimbursement  out  of  the  assets 
of  a  state  depositary  in  liquidation. — United 
States  Fidelity  &  Guaranty  Co.  v.  Carnegie 
Trust  Co.,  148  N.  Y.  S.  804. 

$31  ^.Y.Sup.)  A  surety  paying  the  debt  of 
his  principal  is  subrogated  to  all  of  the  credi- 
tor's rights,  liens,  judgments,  and  mortgages, 
without  assignment  from  the  creditor. — United 
States  Fidelity  ft  Guaranty  Co.  v.  Carnegie 
Trust  Co..  146  N.  Y.  S.  804. 

33  (N.Y.Sup.)  Under  Code  Civ.  Proc.  t  746, 

Jowinc  the  State  Comptroller  to  designate  a 
denositary  for  court  funds,  Banking  Law,  i  189, 
and  section  190  as  amended  by  Laws  1909,  e. 
240,  requiring  such  depositary  to  give  a  surety 
bond  and  givuig  debts  due  from  it  as  depositary 
a  preference,  held,  that  a  surety  who  had  paid 
the  amount  of  its  liability  was  subrogated  to 
such  nreference. — ^United  States  Fidelity  ft  Guar- 
anty Co.  T.  Carnegie  Trust  Co.,  146  N.  Y.  S. 
SOL 

Surety  company  entitled  to  a  preference 
against  the  assets  of  a  trust  company  in  liqui- 
dation held  to  have  no  preference  as  to  the  ac- 
cruing interest  thereon,  aa  to  which  it  was  en- 
titled to  share  ratably  with  the  unpreferred 
creditors. — Id. 

i  33  (N.Y.Sup.)  A  surety  company  which  on 
liquidation  of  its  principal,  a  trust  company 
designated  as  a  depositary  of  state  funds,  paid 
the  amount  of  its  liability  to  the  state,  held 
thereby  subrogated  to  the  state's  preference  in 
the  distribution  of  the  trust  company's  funds.— 


all( 


United  States  Fidelity  ft  Onaran^r  Co.  T.  Car- 
negie Trust  Ca,  146  N.  Y.  S.  804. 

Surety  for  state  depositair  in  liquidation  pay- 
ing the  amount  of  its  liability  to  the  state  and 
filing  its  subrogated  preference  claim  against 
the  depositary  held  not  entitled  to  a  preference 
for  the  accrued  interest  upon  its  daim,  but  only 
to  interest  ratably  with  other  creditors. — Id. 

133  (N.Y.Sup.)  A  subrogee  of  the  stete  is  en- 
titled to  assert  the  state's  preference  in  the  pay- 
ment of  a  debt  due  it  from  an  insolvent  over 
other  creditors  without  prior  specific  liens. — 
United  States  Fidelity  &  Guaranty  Co.  v.  Bor- 
ough Bank  of  Brooklyn,  146  N.  Y.  S.  870. 

The  state's  common-law  right  of  preference  aa 
a  creditor  is  not  so  inherent  or  exclusive  in  the 
state  as  a  sovereignty  that  it  cannot  be  a  mat- 
ter of  subrogation.— Id. 

(  35  (N.Y.Sup.)  Surety  for  a  state  depositary 
paying  the  amount  of  its  liability  to  the  state, 
but  not  claiming  a  preference  until  after  the 
Court  of  Anpeals  had  sustained  the  state's 
claim  to  a  preference,  held  not  to  have  waived 
its  right  to  be  subrogated  to  the  state's  prefer- 
ence.—United  States  Fidelity  &  Guaranty  Co. 
v.  Carnegie  Trust  Co.,  146  N.  Y.  S.  804. 

SUBSCRIPTIONS. 

{8  (N.Y.Sup.)  A  subscription  agreement  to 
pay  a  sum  to  parties  rebuilding  a  certain  plant, 
being  acted  on,  by  the  owners  of  the  site  and 
wreckage  of  the  plaht  rebuilding  it,  is  support- 
ed by  a  consideration,  making  it  a  valid  con- 
tract.—Locke  V.  Taylor,  146  N.  Y.  S.  256. 

I  15  (N.Y.Sup.)  The  subscription  paper  not 
showing  a  subscription  was  made  on  condition 
of  another  equal  subscription  by  certain  other 
persons,  such  condition,  not  communicated  to 
the  persons  for  whose  benefit  the  subscription 
was  made,  and  who  acted  on  it,  may  not  be  as- 
serted in  an  action  on  the  subscription.— Locke 
v.  Taylor,  146  N.  Y.  S.  266. 

SUICIDE. 

See  Evidence,  I  60;  Inaaranee,  ||  788,  817, 
826. 

SUMMARY  PROCEEDINGS. 

See  Landlord  and  Tenant,  H  286-306. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURROGATES'  COURTS. 

See  Courts,  |  200^. 

SURVEYS. 

See  Appeal.  1 1062;  Boondailea,  i  38. 

SUSPENSION. 

See  Attorney  and  CUent,  H  88-64. 

TAXATION. 

See  Contracts,  |  9;  Hiriiwaya,  |  124:  Intoxi- 
cating Liquors,  M  66-106;  Landlord  and 
Tenant,  i  129;  Municipal  Corporationa,  {{ 
971-980;  SUpulations,  |  14. 
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nZ.   UABXZJTT  OF  PEHSOXS  AHD 
PBOPBBTT. 

ft.)  PvlTSto  PemoM  sn«  Provertr  ta  0«a« 

*«FaI. 

i  80  (N.T.Sap.)  An  association  erecting  a 
uilding  upon  part  of  a  university  campus  nn- 
er  the  expectation  of  a  lease  at  a  nominal  rent 
or  a  reasonably  lone  term  of  years  held,  bo 
ir  as  the  quesUon  of  taxation  was  concerned, 
D  be  a  tenant  at  a  nominal  rent  for  a  reason- 
bly  Ions  term  to  be  agreed  upon  by  the  partiea 
r  fixedby  the  court— People  ex  rel.  Walcott  ▼. 
'arker,  146  N.  Y.  S.  763. 

(B)  OvrporatlSM  and   Corporate  StooK 
•ad  Property* 

f  115  (N.T.)  To  determine  the  nature  of  a 
orporation  and  to  ascertain  the  purposes  for 
Fhich  it  was  incorporated  for  purposes  of  tax- 
tion,  recourse  must  be  had  to  ue  act  by  which 
t  was  incorporated  or  to  its  charter  and  the 
tatnte  ander  the  authority  of  which  it  was 
ramed.— In  re  De  Peyster's  Bstate,  IM  N.  B. 
14.  210  N.  Y.  216. 

{117  (N.Y.SUP.)  Under  Tax  Law  g  2,  snbd. 
'',  declaring  railroad  tracks,  switches,  etc.,  op- 
rated  in  pnblic  streets  by  permission  of  pub- 
ic aathorltiea  to  oonstitate  a  special  franchise, 
I  terminal  company  operating  tracks  in  publie 
treeta  under  permission  of  municipal  authority 
>eld  to  be  snbject  to  a  special  franchise  tax.~ 
'eople  ex  rel.  Bast  Biyer  Terminal  B.  B.  ▼. 
Uate  Board  of  Tax  Gom'ra,  146  N.  T.  B.  112. 

(  123  (N.Y.Snp.)  The  "surplus"  of  a  corpora- 
ion  is  the  accumulation  of  moneys  or  property 
n  excess  of  the  par  value  of  the  stock  issued 
>y  it. — People  ex  rel.  McClure  Publications  t. 
'urdy,  146  N.  Y.  S.  646. 

I  171^  (N.  Y.  iSupp.)  A  terminal  company 
irbich  did  not  affirmatively  assent  to  the  oon- 
ention  of  city  authorities  that  some  of  the 
itreets  used  by  it  were  public  streets,  and  which 
icted  as  if  it  acquiesced  in  such  contention  and 
inder  the  permission  of  such  authorities,  fteld 
stopped,  in  a  proceeding  to  assess  a  special 
ranchise,  from  claiming  that  they  were  not  pub- 
ic streets.— People  ex  rel.  East  Kiver  Terminal 
i.  VL.  T.  State  Board  of  Tax  Com'ra,  146  N. 
i.  S.  112. 

(D)   Bxeaiptloaa. 

%  242  (N.Y.Sop.)  The  statute  exempting  char- 
table  and  educational  institutions  from  taxa- 
ion  should  be  read  in  the  light  of  the  policy  of 
he  state,  established  early  in  its  history  and 
ncreasing  in  liberality  as  time  passed,  to  en- 
»urage  education. — People  ex  rel.  Walcott  t. 
'arker,  146  N.  Y.  S.  753. 

Under  Tax  Law,  |  4;  snbd.  7,  primarily  ex- 
impting  real  proper^  of  associations,  etc.,  naed 
exclusively  for  educational  or  charitable  pur- 
>oses  and  also  exempting  the  personal  property, 
he  object  and  use  in  the  case  of  personal  prop- 
erty must  be  the  same  aa  in  the  case  of  real 
woperty. — ^Id. 

That  a  charitable  and  educational  association 
Dvested  ita  endowment  fund  in  securities  of 
:ommercial  enterprises  heli  in  view  of  Tax 
Law,  S  4,  Bubd.  7,  not  to  prevent  its  purposes 


from  being  esdnsively  charitable  or  educational. 
-Id, 

Charitable  and  educational  association  with- 
ont  any  principal  place  of  business  or  office,  hav- 
ing an  association  house  located  in  the  state  of 
New  York,  subject  to  visitation  and  control  by 
the  state,  XeM  to  have  a  residence  for  the  pur- 
pose of  taxation  and  exemption  in  the  state  of 
New  York  and  in  every  state  where  its  work 
was  carried  on. — Id. 

Under  Tax  Law,  f  3,  and  section  4,  snbd.  7, 
exempting  the  real  and  personal  proper^  oi 
associations,  etc.,  naed  exclusively  for  ednca- 
tlonal  or  charitable  purposes,  held,  that  aboUd- 
ing  of  an  association  upon  a  university  campus 
with  a  lease  thereof  for  a  reasonably  long  term 
of  years  was  nsed  exclusively  for  such  purposes, 
and  was  exempt  from  taxation  either  as  per- 
sonal property  or  aa  leasehold  interest. — Id. 

1 251  (N.Y.Sup.)  Taxation  is  the  rale  and  ex- 
emption the  exception,  and  the  burden  of  show- 
ing exemption  rests  on  the  one  claiming  it- 
People  ex  lel.  Walcott  t.  Parker,  146  N.  Y.  8. 
758.. 

V.  Z.EVT  AXS  A8SES8MEHT. 

(D)  Mode  of  Aasessmeat  o<  Corporate 
Stock,  PropertT,  or  Recetpta. 

1376  (N.X.Hup.)  Where  a  street  railway  was 
operated  b^  a  second  company  under  an  agree- 
ment requiring  the  second  company  to  pay  the 
interest  on  the  bonds  of  the  fiist,  amounting  to 
1^20,000  annually,  this  annual  payment,  being 
over  and  above  all  operating  expenses,  must  be 
regarded  as  earnings,  and  may  be  taken  as 
earnings  for  the  purpose  of  estimating  the  tax- 
able value  of  the  franchise. — People  ex  rel.  Ful- 
ton St  B.  Co.  T.  State  Board  of  Tax  Com'rs, 
14tt  N.  X.  H.  80. 

Where  a  street  railway  company  ran  its  cars 
over  tracks  which  did  not  belong  to  it,  revenue 
received  from  such  operation,  after  deducting 
the  operating  expenses,  must  be  considered  as 
part  of  the  earnings  on  which  to  estimate  the 
value  of  its  franchise  for  the  purposes  of  taxa- 
tion.—Id. 

In  assessing  the  special  franchise  of  a  street 
railway  company,  a  fair  and  reasonable  return' 
mnst  be  deducted  from  the  net  earnings  of  the 
company,  and  the  balance  gives  the  earnings  at- 
tributable to  the  enjoyment  of  the  franchise, 
which  is  to  be  capitalized  at  a  fair  rate. — Id. 

in  assessing  the  franchise  tax  of  a  street  rail- 
way company  under  the  net  earnings  mie,  there 
must  be  a  deduction  on  account  of  the  depreda- 
tion of  the  company's  physical  property.— Id. 

(B)   AaBeBBinent   Roll*   or  Books. 

1421  (N.Y.Sup.)  Where  the  annual  record 
and  assessment  roll  gave  the  ward,  block  num- 
ber, lot  number,  and  relative  location  as  to  the 
streets  stated,  though  not  the  name  of  the  own- 
er, of  an  outlying  parcel  of  land  never  sub- 
divided into  city  lots,  but  within  the  limits 
of  New  York  City,  and  from  which  description 
the  premises  could  be  found  by  reference  to  the 
description  in  the  tax  map,  the  description  is 
sufBcient — Lancaster  Sea  Beach  Improvement 
Co.  y.  City  of  New  York,  146  N.  Y.  S.  734. 
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1442  (N.Y.Sap.)  Where  the  formal  tax  rec- 
ord shows  that  a  tax  asseesment  waa  reduced 
by  the  board  of  taxes  and  aasessmentB,  the  pre- 
samptioD  against  the  contention  that  one  com- 
missioner  only  reduced  the  assessment,  render- 
ing it  invalid,  is  very  strong,  and  direct  nega- 
tive proof  is  called  for. — Lancaster  Sea  Beach 
Improvement  Co.  v.  CSty  of  New  York,  146  N. 
Y.  734. 

(O)  RcT-levTi  Oorreetlon,  or  Bettlnc  Aalde 
ot   AaaeBsment. 

{  496  (N.Y.Sup.)  A  petition  for  a  writ  of  tax 
certiorari,  alleging  that  a  corporation  had,  in 
fact,  a  surplus  of  less  than  10  per  cent,  of  its 
capital  stock  which  should  have  been  deducted 
held  to  present  no  issue,  where  it  had  filed  a 
statement  showing  that  it  had  no  surplnSw— 
People  ex  rel.  McGlure  Publications  t.  Purdy, 
146  N.  Y.  3-  046. 

VIZI.   OOIXXOTIOH     AKD     EHFOItCE- 

UEVT  AGAINST  FEKCOMS  OB 

PEKSOKAI.  PKOPiaiTT. 

(B)   Bammarr  Remedies  aad  Aetlo«li. 

§  598  (N.Y.Sup.)  The  claim  of  the  county  at- 
torney's firm  for  defending,  with  the  consent 
of  the  Attorney  General,  an  action  against  the 
county  recording  officer  to  recover  the  one-half 
per  cent,  recording  tax  on  a  mortgage,  imposed 
by  Laws  1906,  c.  532,  and  paid  under  protest, 
should  be  allowed,  out  of  such  tax  moneys,  as 
a  necessary  expense  of  such  collecting  officer, 
within  Tax  Law,  §  262.— People  ex  reL  Frost 
V.  Woodbury,  146  N.  Y.  S.  88B. 

XX.   BALE  OT  liAlTD  FOB  KONPAT- 
MENT  OF  TAX. 

f  685  (N.Y.Sup.)  Granting  of  motion  of  pur- 
chaser at  tax  lien  foreclosure  sale  to  be  relieved 
from  bis  bid  because  the  premises  were  affected 
by  certain  easements  held  error,  where  every 
owner  of  tm  easement  was  made  a  part^,  and 
that  hence  his  interest  would  be  vested  in  the 
purchaser  under  Charter  of  New  York,  §  1039. — 
Tax  Lien  Co.  of  New  York  v.  Schultze,  146  N. 
Y.  S.  902.      , 

§691  (N.  Y.  Suit.)  Expenditures  made  in 
searching  and  examining  title  cannot  be  taxed 
as  costs  in  an  action  to  foreclose  a  tax  lien, 
if  such  searches  were  not  official  or  not  made 
by  an  abstract  or  title  insurance  company ; 
Code  Civ.  Proc.  i  3256,  only  providing  for  tax- 
ing as  costs  disbursements  in  making  official 
searches  and  searches  by  abstract  companies, 
etc— Friedman  v.  Borchardt,  146  N.  Y.  S.  896. 

Under  the  substantially  direct  provisions  of 
Code  Civ.  Froc.  g  3252,  made  applicable  to  ac- 
tions to  foreclose  a  tax  lien  by  Greater  New 
York  Charter,  {  1035,  as  amended  by  Laws 
1908,  c.  490,  {ilaintiff,  in  an  action  to  foreclose 
a  tax  lien  which  was  settled  before  judgment, 
is  only  entitled  to  one-half  of  the  percentages 
allowed  by  section  3252  upon  the  amount  found 
due. — Id. 

XI.  TAX  TITI.es. 

(A)  Title  and  Rlshta  of  Parehaaer  at  Tax 
Sale. 

J  733  (N.if.Sup.)  Under  Laws  1902,  c.  559,  gi 
9  and  10,  providing  for  the  enforcement  of  tax- 
es levied  by  Oneida  county,  the  city   of  Utica 


having  failed  to  i«deem  from  sabM^iicnt  ooanty 
taxes  levied  on  land  within  its  boundaries,  as 
authorized  by  the  city's  charter  as  amended  by 
Laws  1901,  c.  577,  the  sale  of  such  land  for 
such  subsequent  taxes  discharged  it  from  the 
lien  of  prior  city  tax  certificates.— Pickell  ▼. 
aty  of  Utica,  146  N.  Y.  S.  31. 

(B)  Tax  Deeds. 

8745  (N.Y.Sup.)  Tax  Law  1896,  {  140,  re- 
enacted  in  the  Tax  Law  of  1909.  g  140,  author- 
izing the  cancellation  of  tax  sales  and  the  refund 
of  the  purchase  price,  where  such  sale  is  invalid 
or  ineffectual  to  pass  title,  is  prospective  in  its 
language,  and  has  no  retrospective  application. 
—Handler  v.  HUl,  146  N.  Y.  S.  98. 

The  provision  of  T'ax  Law  1896,  g  132,  re- 
enacted  in  Tax  Law  1909,  g  132,  regarding  the 
effect  to  be  given  tax  deeds,  certificates,  etc., 
theretofore  executed,  is  wholly  retrospective,  bat 
the  provision  regarding  cancellation  of  tax  sales 
held  prior  or  subsequent  to  its  enactment  is 
prospective,  as  well  as  retrospective,  in  its  op- 
eration.— id. 

g770H  (N.Y.Sup.)  Under  Tax  Law  1896,  f 
140,  re-enacted  in  Tax  Law  1909,  g  140,  au- 
thorizing the  cancellation  of  tax  siales  on  cer- 
tain grounds  upon  application  by  the  owner,  or 
any  person  in  interest  "at  the  time  of  the  tax 
sale,"  neither  the  successor  of  the  owner  nor  of 
the  purchaser  may  apply  for  a  cancellation. — 
Bandler  v.  Hill,  146  N.   Y.  S.  98. 

Under  Tax  Law  1896,  g  140,  re-enacted  in 
Tax  Law  1909,  g  140,  authorizing  the  cancella- 
tion of  tax  sales  on  certain  grounds  upon  ap- 
plication "by  the  owner  at  the  time  of  the  tax 
sale,"  parties  to  whom  the  owner  subsequendy 
quitclaimed  the  property  could  not,  by  joining 
him  with  them  in  their  application,  have  the 
sale  canceled. — Id. 

Tax  Law  1896,  g  132,  te-enacted  in  Tax  Law 
1909,  g  132,  authorising  application  to  cancel 
a  tax  sale  within  a  certain  time,  is  a  statute  of 
limitations,  but  the  bar  of  the  statute  need  not 
be  alleged  in  order  to  defeat  an  application  to 
the  county  treasurer  for  the  cancellation  of  a 
tax  sale  after  the  prescribed  time. — Id. 

Under  Tax  Law  1896,  g  132,  re-enacted  in 
Tax  Law  1909,  g  132,  authorizing  application 
for  the  cancellation  of  a  tax  sale  within  a  cer- 
tain time,  the  county  treasurer  was  without  ju- 
risdiction to  cancel  a  tax  sale  upon  an  applica- 
tion filed  after  the  prescribed  time. — Id. 

xm.   UBQAOT.  niHEBITAJrOE.  AND 
TBANSFEB  TAXES. 

g86l  (N.Y.Sup.)  Where  one  to  whom  proper- 
ty was  given  by  appointment  under  a  will,  and 
thereby  became  subject  .to  the  transfer  tax,  im- 
posed by  Tax  Law,  |  220,  subsec  6,  declined  to 
take  under  the  appointment  and  elected  to  take 
under  the  will  creating  the  power  which  became 
effective  before  the  enactment  of  the  transfer 
tax  law,  the  property  was  not  subject  to  the 
transfer  tax.--In  re  Hoffman's  Estate,  146  N. 
Y.  S.  898. 

g866  (N.Y.Sup.)  Good  will  is  property  and 
taxable  as  such  under  the  Tax  Transfer  Law, 
gg  220,  243,  amended  by  Laws  1910,  e.  706,  and 
Laws  1911,  c.  732.— In  re  Ball's  Estate,  146 
N.  Y.  S.  499. 
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1 867  (N.T.Snr.)  TTnless  a  decedent'*  last  dom- 
icile was  in  New  York,  his  intangible  personal 
property  in  New  York  is  not  subject  to  the 
trsnsfer  tax.— In  re  Wise's  Estate,  146  N.  Y. 
S.  789. 

S876  (N.Y.)  The  New  York  Historical  Soci- 
et}'  incorporated  for  purposes,  as  expressed  in 
its  charter  (Laws  1809,  c.  26)  and  by-laws,  ex- 
clusirely  liistorical,  held  not  an  educational  cor- 
poration within  Transfer  Tax  Law,  {  221,  ex- 
empting such  corporations  from  the  tax. — In  re 
De  Pey«ter*s  Estate,  104  N.  E.  714,  210  N.  Y. 
21C. 

1879  (N.Y.Snp.)  A  gift  of  shares  of  stock 
ndt  intended  to  become  complete  in  either  en- 
joyment or  possession  until  after  the  death  of 
the  donor  is  subject  to  transfer  tax  on  his 
death.— In  re  Ball's  Estate,  146  N.  Y.  S.  499. 

!  893  (N.Y.)  Where,  in  a  proceeding  to  deter- 
mine the  character  of  a  corporation  for  the  pur- 
pose of  the  transfer  tax,  the  purposes  of  the  cor- 
poration, as  stated  in  its  charter  and  by-laws, 
were  unambiguous,  oral  testimony  was  not  ad- 
missible to  show  the  character  of  the  work  un- 
dertaken pursuant  to  the  powers  expressly  giv- 
en.—In  re  De  Peyster's  Estate,  104  N.  B.  714, 
210  N.  Y.  216. 

I  895  (N.Y.Sup.)  Method  of  appraising  value 
«f  good  will  of  a  firm  to  determine  the  amount 
of  transfer  tax  determined.— In  re  Ball's  Estate, 
140  N.  Y.  S.  499. 

Evidence  held  not  to  show  an  absolute  gift  of 
shares  of  stock  by  decedent  to  his  sons,  but  that 
the  shares  were  subject  to  the  transfer  tax  as 
against  his  estate.— Id. 

TENANCY. 

See  'Landlord  and  Tenant. 

TENDER. 

S  9  (N.Y.)  At  common  law  a  tender  could  only 
be  made  before  bringing  the  action. — Browning 
King  &  Co.  V.  Chamberlain,  104  N.  E.  627,  210 
X.  Y.  270. 

.\t  common  law,  after  suit  brought,  a  party 
might  bring  money  into  court  and  pay  the  costs 
under  a  rule  granted,  as  a  matter  of  coarse, 
before  plea  and  under  a  special  order  after  plea. 
-Id. 

1 22  (N.Y.)  At  common  law  a  tender  was  not 
available  unless  pleaded.— Browning  King  & 
Co.  V.  Chamberlain,  104  N.  E.  627,  210  N.  Y. 
270. 

1 24  (N.Y.)  In  order  to  render  a  tender  avail- 
able at  common  law,  the  money  must  have  been 
paid  into  court — Browning  King  &  Co.  v.  Cham- 
berlain, 104  N.  £.  627.  210  N.  Y.  270. 

{28  (N.Y.)  A  deposit  made  with  the  clerk 
of  the  court  of  the  amount  which  a  tenant  in 
dispossess  proceeding  admitted  was  due  cannot 
be  recovered  by  the  landlord  under  Code  Civ. 
Proc.  li  2244,  2254;  no  tender  having  been 
pleaded,  and  the  warrant  having  been  issued 
after  nnal  order.— Browning  King  &  Co.  » 
Chamberlain,  104  N.  E.  627,  210  N.  Y.  270.      ' 

For  eases  In  Dee.  Dig.  A  Am.  Cig.  Key  No. 


THEATERS  AND  SHOWS. 

See   Assignments,    I   126;    Injunction,    f   136; 
Parties,  |  7. 

I  I  (N.Y.i^up.)  In  view  of  the  power  given  to 
the  New  Vork  State  Athletic  Commission  by 
Laws  1911,  c.  779,  |  3,  to  regulate  boxing  con- 
tests, under  which  the  (Commission  adopted  rules 
giving  it  the  control  of  all  contestants,  etc,  held 
that  the  court  would  not  interfere  with  the 
Commission's  decision  that  a  prize  fighter,  61 
years  of  age,  could  not  take  part  in  a  contest, 
in  absence  of  a  showing  that  the  Commission 
acted  from  improper  motives. — Fitzsimmons  v. 
New  York  iJtate  Athletic  Commission,  146  N. 

y.  8. 117. 

8  I  (N.Y.Sup.)  Where  a  city  authorised  a 
building  to  be  made  into  a  moving  picture  thea- 
ter, and  the  owner  incurred  expenses  in  teoon- 
structing  it,  the  city  had  power  only  to  regu- 
late and  not  to  prohibit  its  use  for  moving  pic- 
ture purposes.— In  re  Walker,  146  N.  Y.  S.  619. 

8  3  (N.Y.Sup.)  Under  ordinance  providing  in 
section  2  for  licensing  moving  picture  shows 
not  built  and  in  use  prior  to  December  1,  1912, 
and  in  section  3  for  the  licensing  of  buildings 
or  premises  used  prior  to  that  date  for  such 
purposes,  mayor  held  to  have  power  to  license 
theaters  or  buildings  located  and  constructed 
prior  to  that  date,  though  not  in  actual  use  on 
that  date.— In  re  Walker,  146  N.  Y.  S.  519. 

Under  city  ordinance,  though  it  used  the  word 
"may"  held  that  the  mayor  did  not  have  an  at>- 
solute  discretion  to  withhold  licenses  for  mov- 
ing picture  shows. — Id. 

THREATS. 

X  I  (N.Y.Mag.Ct)  Under  Penal  Law,  i  651, 
making  it  a  misdemeanor  to  send  or  deliver  any 
letter  or  writing,  with  or  without  a  name,  with 
intent  to  cause  annoyance,  held  in  the  absence 
of  privilege  that  tiie  sending  of  anomymous  let- 
ters to  the  police  department,  complaining  of 
complainant's  conduct  of  his  saloon,  constituted 
an  offense.— People  ex  reL  Lesniak  v.  Mikulski, 
146  N.  Y.  S.  «id. 

It  is  against  vublic  policy  for  police  officers  to 
disclose  their  source  of  information  of  the  com> 
mission  of  crime,  and  hence  the  act  of  the  police 
in  communicating  the  contents  of  such  letters 
to  the  complainant  did  not  operate  to  complete 
the  offense  as  denominated  by  the  statute.- Id. 

Under  such  statute  the  writing  must  be  calcu- 
lated to  cause  real  annoyance,  and  not  a  whim- 
sical or  capricious  annoyance,  and  a  bona  fide 
complaint  of  the  commission  or  suspicion  of 
crime  is  not  inhibited. — Id. 

One  charged  with  an  offense  under  such  stat- 
ute held  entitled  to  a  strict  construction  thereof. 
—Id. 

Under  such  statute  the  sending  of  anonymous 
letters  to  the  police  department,  complaining  of 
complainant's  illegal  conduct  of  his  saloon,  were 
privileged,  and  constituted  no  offense. — Id. 

1 7  (N.Y.Mag.Ct.)  The  people,  charging  that 
accused  was  actuated  by  malice  in  informing 
(idoiinistrative  authorities  of  the  crime  or  sup- 
oosed  crime,  in  violation  of  such  act,  have  the 
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burden  of  praying  ancb  malice.— People  ex  tel. 
Lesniak  t.  Ifiknlski,  146  N.  Y.  S.  WId. 

Under  such  statute  the  intent  to  annoy  may 
be  inferred  from  all  the  circumatances  of  the 
case. — Id. 

§  8  (N.Y.Mag.Ct.)  Where  a  person,  interested 
in  the  maintenance  of  law  and  good  order,  in 
irood  faith  famishes  the  administratlTe  authori- 
ties with  information  as  to  a  crime  or  a  suppos- 
ed crime,  and  was  prosecuted  under  Penal  Law 
(Gonsol.  Laws  1909,  c.  40,  i  661),  the  cmestion 
of  qualified  privilege  is  one  of  law  lor  the 
court,  while  the  questions  of  malice,  good  faith, 
etc,  are  questions  of  fact— People  ex  rel.  Les- 
niak ▼.  Mikulakl,  146  N.  T.  S.  829. 

TIME. 

See  OertioraTi,  |  40  •  Contracts,  i  300  ■  C!ottrta, 
I  87;  Insurance,  i  865;  Mines  and  Minerals, 
i  68;    Principal  and  Surety,  {  104. 

TITLE. 

See  Adverse  Possession;  Bills  and  Notes,  I  862; 
Deeds,  §  8 ;   Quieting  Title  ;^Taxation,  i  7SB; 
"     '  '  '        ',  88 


129, 


Trusts,'!  68;   Vendor  and  Purchaser, 
130,  228. 

TORTS. 

See  Fraud;  Libel  and  Slander;  Malicious 
Prosecution:  Master  and  Servant,  88  87-332; 
Municipal  Corporations,  88  763-845;  Negli- 
gence; Nuisance:  Partnership,  8  153;  Tro- 
ver and  Conversion. 

8  8  (N.T.Sup.)  Where  a  man,  in  mailing  to  a 
woman  a  proposal  for  future  immoral  conduct, 
violated  the  federal  statute  against  mailing  ob- 
scene matter,  and  the  woman,  in  instituting 
prosecution,  brought  herself  into  publicity,  in- 
juring her  reputation,  and  causing  her  great 
mental  distress,  she  had  no  right  of  action  since 
the  statute  conferred  no  right  of  action  in  favor 
of  individuals.— Shepard  v.  Lamphier,  146  N.  Y. 
S.  745. 

88  (N.T.Sup.)  Publication  of  , portrait  in 
daily,  weekly,  or  periodical  paper  or  magazine, 
though  it  contains  much  advertising,  held  not  a 
use  thereof  for  advertising  purposes,  or  pur- 
poses of  trade,  within  Civil  Rights  Law,  88  60, 
51.— Colyer  V.  Bichard  K.  Fox  Pub.  Co,  146 
N.  Y.  S.  099. 

TOWNS. 

See  Public  Lands,  8  1^2. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Gonrta,  |  489. 

I.  MARKS  AlTD  NAKEB  BITBJEOTg  OF 
OWNERSHIP. 

(21  (N.Y.Sup.)  Under  ten-year  proviso  of 
Trade-Mark  Act,  (  5,  the  geographical  name 
"Italian,"  used  by  applicant  or  his  predecessors 
for  a  trade-mark  for  underwear  for  more  than 
ten  years  before  the  passage  of  the  act,  Aeld 
entitled  to  registration  and  protection. — Julius 
Kayser  &  Co.  v.  Italian  Silk  Underwear  Co., 
14tJN.  X.  S.  22. 


IT.   nTFRIKOEBnSRT  AMD  UNFAIK 
OOMPETrXTOK. 

(B)  Tinutt  Oompetltlon  VBlavrfol. 

8  70  (N.Y.Sup.)  Defendant's  use  of  the  word 
"Italian"  as  identifying  an  Inferior  grade  of  un- 
derwear manufactured  and  sold  by  it  held  un- 
fair competition  and  a  violation  of  the  rights  of 
plaintiff  who  had  by  many  years'  use  established 
that  word  as  identifying  a  superior  grade  man- 
ufactured and  sold  by  him. — Julius  Kayser  & 
Co.  V.  Italian  Silk  Underwear  Co.,  140  H.  X. 
8.  22. 

TRANSFER  TAX. 

See  Taxation,  88  861-890. 

TREES. 

See  Woods  and  Forests. 

TRESPASS. 

See  Easements,  8  58. 

TRIAL 

See  Appeal,  88  231-281 ;    Attorney  and  Client, 
I  129;    Banks  and  Banking,  8   154;    Costs 
Criminal  Law,  18  6271^-900;    Fences,  8  24 
Frauds,  SUtute  of,  8  lo9 ;   Hlghway^  (  184 
Homicide,   J||   268,   294;     Insurance,   |   825 
Jury;    Malicious  Prosecution,  8  71;    Master 
and    Servant,    88    286-295,    332;     Municipal 
■     8,  8  821:  "    ■•  -^ 


li 


98,  »B;  •trial,  8  148;  Usury,  %  119;  Willsi 

ra.  COURSE  ahd  coitsuot  of 

TRIAX.  nr   GENERAI- 

8  29^.Y.Snp.)  The  issue  being  the  anthori. 
ty  of  K.  to  act  for  defendant,  the  statement  of 
the  judge,  after  one  of  defendant's  witnesses 
had  testified,  and  while  three  other  witnesses, 
who  were  subsequently  called,  were  waiting  to 
testify,  that  he  would  believe  K.  against  defend- 
ant's five  witnesses  was  reversible  error. — ^Pow- 
ers v.  New  York  Headquarters  Knights  of  C^ 
lumbus,  146  N.  Y.  S.  193. 

nr.  RECEPTION   OF   EVIDENCE. 

(O)   Objeotloaa,  Motions  to  Strike  Ont,  and 
Bzoepttoaa. 

8  105  (N.Y.Sup.)  In  a  suit  involving  a  dis- 
puted boundary,  where  defendant  did  not  make 
proper  objection  to  the  testimony  of  a  sur- 
veyor's use  of  notes  made  by  an  earlier  sur- 
veyor, and  himself  introduced  the  notes  in  evi- 
dence, the  jury  is  entitled  to  consider  the  notes 
in  connection  with  their  use  by  the  second  sur- 
veyor.—Wightman  V.  CampbeU,  146  N.  Y.  & 
666. 

T.  AROTTMENTS  AND  CONDVOT  OF 
OOUNSEI.. 

{  l08'/2  (N.Y.Sup.)  In  an  action  for  malprac- 
tice, the  action  of  plaintiff's  counsel,  in  ask- 
ing the  jurors  whether  the^  were  interested  In 
any  company  insuring  against  liability  for  in- 
juries, and  in  stating  that  he  knew  of  com- 
panies which  insured  against  liability  for  in- 
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jnriea  from  malpractice,  htM  ground  (or  rereia- 
al,  where  the  evidence  made  a  close  case.— 
Bothenberg  t.  Collins,  146  N.  Y.  S.  762. 

I  127  (S.Y.)  In  a  personal  injary  action'  by 
an  employ^,  the  eliciting  of  evidence  that  the  em- 
ployer was  protected  by  insurance  Md  imprajpet 
and  to  necessitate  reversal.— Rodsborski  v.  Amer- 
ican Sugar  Reaning  Ckk  of  New  York,  IM  N. 
G.  616,  210  N.  Y.  262. 

VI.  TAKINO   CASE  OR  QUESTIOH 
FROM  JTTRT. 

(A)  ttneatlana  of  Law  or  of  Faet  la  0«a- 
eral. 

i  140  (N.Y.Sup.)  The  credibility  of  the  wit- 
nesses is  a  question  for  the  fury. — Sigel  T. 
American  Seating  Co.,  146  N.  Y.  S.  350. 

i  148  (N.Y.)  Defendant's  request  to  have  Is- 
sues raised  by  the  evidence  submitted  to  the 
jury  was  in  time  when  made  directly  after  the 
court  had  directed  a  verdict  for  plaintiff  on 
motion  and  defendant  had  excepted  thereto. — 
Charles  H.  Brown  Paint  Co.  v.  Reinhardt,  104 
N.  E.  124,  210  N.  Y.  162. 

A  request  by  defendant  "to  have  the  questions 
raised  by  the  evidence  submitted  to  the  jury," 
made  after  a  verdict  was  directed  for  plaintiff, 
was  sufficiently  specific  without  stating  the  jpar- 
ticular  questions  which  defendant  desired  to  be 
submitted ;  the  court  having  stated,  in  denying 
aach  request,  that,  when  defendant  moved  to 
dismiss  and  plaintiff  moved  for  a  Terdlct,  "all 
questions  of  fact"  were  before  the  court.— Id. 

(O)  Dlsmlaaal  or  Noaaitlt. 

i  165  (N.Y.Snp.)  While,  under  Code  Civ. 
Proc.  i  1187,  the  court  may,  after  a  special  ver- 
dict, pass  upon  a  motion  for  nonsuit  or  direct 
such  general  verdict  as  either  party  is  entitled 
to,  it  would  ordinarily  direct  a  general  verdict 
conforming  to  the  special  verdict,  unless  it  was 
clearly  against  the  weight  of  the  evidence,  or 
the  motion  for  nonsuit  should  be  granted  not- 
viritbstanding  the  verdict. — Cabill  v.  Gilman,  146 
N.  Y.  S.  224. 

I  165  (N.Y.Snp.)  Where,  in  an  action  for 
breach  of  an  oral  contract  of  employment, 
plaintiff  in  his  testimony  made  two  contradict- 
ing statements  as  to  dates,  the  court  on  motion 
to  dismiss  should  have  adopted  the  theory  most 
favorable  to  plaintiff.— Epstein  v.  Hiller,  146 
N.  Y.  8.  306. 

VH.  INSTRVOTIOire  TO  JURY. 

(O)  Form,  Reaaisltes.  and  BnffieteiiOT. 

I  234  (N.Y. Sup.)  In  an  action  for  negligence 
of  driver  of  wagon,  instruction  that  plaintiff's 
failure  to  call  a  butcher,  whose  shop  he  visited 
just  before  the  accident,  but  who  did  not  see 
the  accident,  and  to  produce  his  boolts,  might 
be  considered,  held  erroneous.- Rosenberg  v. 
Goldstein,  146  K  Y.  S.  1009. 

1 243  (N.Y.)  A  charge  as  to  the  burden  of 
pHiof  resting  on  plaintiff  and  defendant  in  a 
■nit  for  goods  sold  held  to  be  so  contradictory 
as  to  require  a  reversal.— Clarke  v.  Schmidt,  104 
N.  E.  613,  210  N.  Y.  211. 


(D)  AppUeablUtr  *»   PleadlBva   aa*  Brl- 
deace. 

{251  (N.Y.Sup.)  In  an  action  under  the  Em- 
ployers' Liability  Act  for  personal  injuries, 
where  there  was  nothing  in  the  record  upon 
which  the  jury  might  base  a  conclusion  in  re- 
sponse thereto,  a  charge  upon  defendant's  negli- 
gence, given  after  completion  of  the  main  charge 
and  after  passing  on  requests  of  counsel,  in- 
jected a  new  issue  and  was  reversible  error. — 
Horgan  v.  Rapid  Transit  Subway  Const.  Co., 
146  N.  Y.  S.  210. 

1 252  (N.Y.Sup.)  An  instruction  based  on  an 
hypothesis  which  has  no  basis  in  the  evidence  is 
properly  refused.— Sigel  v.  American  Seating 
Co.,  146  N.  Y.  S.  350. 

1 252  (N.Y.Sup.)  Instruction  that  defendant 
was  not  responsible  for  his  driver's  error  of 
judgment  or  miscalculation  held  misleading; 
there  being  no  evidence  or  claim  of  error  of 
judgment  or  miscalculation.— Rosenberg  t.  Oold- 
stein,  146  N.  Y.  8.  1009. 

(K)  Re«a«ata  or  Prarers. 

S260  (N.Y.Sup.)  In  an  action  for  broker's 
commissions  on  a  sale  made  by  the  owner,  the 
court  having  fully  charged  the  law  of  the  case, 
it  was  not  error  to  refuse  an  instruction  that  if 
defendant  sold  personally  in  continuation  of  ne- 
gotiations begun  before  plaintiff  entered  into 
the  matter,  plaintiff  could  not  recover. — Come- 
sky  V.  Fellows,  146  N.  Y.  8.  275. 

TROVER  AND  CONVERSION. 

See  Bankruptcy,  i  429. 

II.  ACnOHB. 
(E)  Trial,  Jadvmeat,  aad  Revtevr. 

1 64  (N.Y.Sup.)  Any  equities  of  the  parties 
cannot  be  inquired  into  in  an  action  at  law  for 
conversion.— Gandy  v.  Collins,  146  N.  Y.  8.  89. 

TRUST  COMPANIES. 

See  Banka  and  Banking,  i  317. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Assignments  for  Benefit  of  Creditors;  Cor- 
^rations,  {  30;    Costa,  {  99;    Wills,  H  81, 

X.  CREATION,  EXISTENCE.  AND  VA- 
LIDITY. 
(A)  Bzpreas    Trasth. 

ii  17,  18  (N.Y.Sup.)  Where  property  was  con- 
veyed to  one  person,  and  part  of  the  considera- 
tion paid  by  another  under  an  oral  trust  agree- 
ment, and  the  grantee  expressly  recognized  and 
adopted  the  agreement  in  court  and  failed  to 
appeal  from  a  decree  charging  him  with  the 
trust,  the  relations  of  the  parties  were  as  firm- 
ly established  as  though  by  a  written  agree- 
ment—Lugar  V.  Lugar,  146  N.  Y.  S.  87. 
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§  35  (N.T.Sup.)  One  wbo  accepts  a  gift  upon 
promise  to  make  certain  dJBposition  thereof  aft- 
er the  donor's  death  is  deemed  to  hold  such 
property  in  trust  for  the  purpose  of  making 
such  disposition. — Casey  ▼.  Casey,  146  N.  Y.  8. 
348. 

{61  (N.T.Sup.)  Certain  deeds  construed  and 
held  that  the  trust  created  by  the  second  for 
the  benefit  of  the  grantor's  son  terminated  on 
the  son's  death,  leaving  his  wife  surviving, 
whereupon  the  f^  reverted  to  the  grantor  sub- 
ject to  the  life  estate  created  in  favor  of  the 
son's  wife  by  the  first  deed. — Benham  ▼.  Board- 
man,  146  N.  T.  S.  434. 

(B)  ReavltlBK  Traata. 

i  65  (K.Y^Sup.)  If  there  be  any  defect  in  the 
manner  of  the  creation  of  a  trust,  one  will  be 
implied  for  the  purpose  of  preventing  fraud. — 
Casey  v.  Casey,  146  N.  Y.  8.  348. 

168  (N.Y.Sap.)  Where  a  donor  made  a  gift 
of  property  on  the  promise  that  it  was  to  be 
nsed  for  a  certain  purpose  after  bis  death  which 
was  illegal,  title  reverts  to  the  heirs  of  the 
donor,  and  there  is  an  implied  trust  for  the 
payment  of  the  money  to  such  heirs.— Casey  t. 
Casey,  146  N.  Y.  S.  348. 

m.  APPOniTBCBNT.    QUAIJnOA. 

TION,  AND  TKMUKE  OF 

TBUSTEE. 

i  166  (N.Y.Sur.)  While  the  fact  that  an  ex- 
ecutrix 18  abundantly  able  to  respond  for  any 
default,  and  that  it  may  be  liquidated  on  an  ac- 
counting, will  not  preclude  revocation  of  her 
letters  testamentary  for  misconduct  pursuant  to 
Code  Civ.  Proc.  S  2685,  subd.  2,  such  circum- 
stances may  authorize  permitting  her  to  remain 
as  trustee  under  the  will.— In  re  Ehigel,  146  N. 
Y.  S.  788. 

UNDUE  INFLUENCL 

See  Wills,  If  16S,  166,  886. 

UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names,  |  70. 

UNITED  STATES. 


See   Public  Lands; 
Names. 


Trade-Marks  and  Trade- 


USURY. 

I.  USURIOUS  CONTRACTS  AND 
TRANSACTIONS. 

(A)   Nature  and  Valiaitr. 

i  28  (N.Y.Sup.)  Under  General  Business  Law, 
if  380,  381,  relating  to  brokerage  fees  for  the 
procuring  of  loans,  one  who  merely  guarantees 
a  note  so  as  to  induce  a  third  person  to  make 
a  loan  can  charge  any  amount  he  sees  fit  so  long 
as  the  transaction  is  not  a  cover  for  usury  or 
the  collection  of  unlawful  brokerage  fees.— 
Urannis  v.  Temple,  146  N.  Y.  S.  239. 

(B)  RlKhta  and  Remedies  of  Partlea. 

{  119  (N.Y.Sup.)  In  a  suit  to  recover  money 
claimed  by  plaintiff  to  have  been  collected  as  an 
unlawful   brokerage   fee  and   by   defendant   to 


have  been  collected  aa  compensation  for  guar- 
anteeing the  loan,  the  question  as  to  what  the 
money  was  paid  for  held  for  the  joir.— Grannis 
V.  Temple,  146  N.  Y.  S.  239. 

VACATION. 

See  Bzecntion,  I  443;  Highwt^a,  {  77;  Judg- 
ment, i  153 ;   Mortgages,  |  529. 

VENDOR  AND  PURCHASER. 

See  Brokers;  Deeds;  Mortgages,  Sf  510-534; 
Sales:  Set-Off  and  Counterclaim,  i  8;  Taxa- 
tion, K  685,  691,  770^. 

I.   REQUISITES  AND  VAUDITY  OF 
CONTRACT. 

I  18  (N.Y.Snp.)  A  covenant  to  pay  money  as 
consideration  for  an  option  is  a  contract  sub- 
ject to  the  general  rules  pertaining  to  such 
engagements,  whether  it  1^  retarded  as  an 
agveement  to   keep    an   offer   open   or   a  com- 

Slete  onilateral  contract— Reilly  r.   Steinbart, 
46  N.  Y.  S.  634. 

rV.   PERFORBtANCE    OF    CONTRACT 
(A)  Title  and  Batate  of  Vendor. 

i  129  (N.Y.)  Where  a  defect  in  a  vendor's  ti- 
tle can  only  be  supplied  by  a  resort  to  parol 
evidence  and  the  title  may  depend  on  qnestioni 
of  fact,  the  purchaser  will  not  be  required  to 

Perform.- Cerf  t.  Diener,  104  N.  B.  laL  210  X. 
.  166. 

{  ISO  (N.Y.)  A  purchaser  is  entitled  to  a 
marketable  title,  and  will  not  be  compelled  to 
take  property  the  possession  of  which  he  may  b« 
obligated  to  defend.— Cerf  t.  Diener,  104  N.  £. 
126,  210  N.  Y.  160. 

V.  RIGHTS   AND  TJARTT.ITIEa   OF 

PARTIES. 

(O)  Bona  Fide  PnreliaaerB. 

f  228  (N.Y.Sup.)  A  grantee  with  notice  of  the 
claim  of  one  owning  and  occupying  a  gore  of 
land  between  the  boundary  marked  by  a  feoM 
and  the  line  described  by  his  deed  must  be 
deemed  to  bave  taken  title  subject  to  the  rights 
and  equities  of  such  owner. — Myez  T.  Idlewood 
Ass'n,  146  N.  Y.  S.  469. 

VERDICT. 

See  Appeal,  H  1006,  100& 

VESTED  REMAINDERS. 

See  WUls,  {  634. 

WAGERS. 

See  Gaming,  |  17. 

WAGES. 

See  Master  and  Servant,  {  80k 

WAIVER. 

See  Appeal,  {f  1177,  1178:  Estoppel;  Insolv- 
ency, i  118;  WiUs,  i  718;  Witnesses.  |  1*1. 
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WATERS  AND  WATER  COURSES. 

See   Navigable   Waters. 

IX.  PTJBUO  WATEK  SUFFIiT. 
<A)  Domestie   and   MnnlotpsI   Pnrpoaea. 


1 183>/2  (N.T.Sap.)  Under  Tranepprtation  Ck>T^ 
porationB  Law,  I  81,  and  VQIage  Law,  I  89,  a 
town  board  estaDlishin^  a  water  supply  district 


of  territory  not  including  an  incorporated  yil- 
lage  may  not  after  the  incorporation  of  a  village 
in  the  territory  malce  a  contract  for  water  sup- 
ply for  territory  including  the  village.— Villa 
Park  Am'n  of  Great  Neck  v.  Town  of  North 
Hempstead,  146  N.  T.  S.  1047. 

i  203  (N.Y.Sup.)  Under  Laws  1907,  c.  1S5,  H 
1,  2,  providing  that  religious  corporations  shall 
receive  water  free  from  the  city  of  New  York 
for  purposes  for  which  it  was  used  at  the  time 
of  uie  enactment  of  the  law,  the  city  cannot 
recover  for  water  used  by  a  church  in  the  opera- 
tion of  its  pipe  organ,  where  it  was  so  used  at 
the  time  of  tne  enactment  of  the  statute.— Bay 
Ridge  Reformed  CDutch)  Church  v.  City  of  New 
York,  146  N.  Y.  S.  1014. 


WAYS. 


Bee  Eaaementa. 


WEAPONS. 

See  Criminal  Law,  |  1078. 

§  4  (N.Y.Sup.)  Penal  Law,  i  1897,  u  amend- 
ed by  Laws  1011,  c.  196,  relative  to  the  posses- 
sion of  firearms  of  a  size  which  may  be  con- 
cealed, held  not  to  apply  to  pawnbrokers  re- 
ceiving revolvers  prior  to  September  1,  1911, 
and  holding  them  as  unredeemed  pledges,  In 
view  of  section  1914,  as  amended  b^  the  same 
act.  Illative  to  the  sale  of  such  iirearms  by 
pawnbrokers  or  others.— People  ex  reL  Prince 
T.  Fallon,  146  N.  Y.  S.  253. 


See  Dower. 


WIDOWS. 


WILLS. 


See  Charities,  H  2,  50;  Descent  and  tHstri- 
bntion;  Executors  and  Administrators;  Judg- 
es, I  45;  Perpetuities,  M  6,  7;  Taxation,  { 
861;   Trusts,  (166;    Witnesses,  i  202. 

XV.  BEQUIBITES  AND  VALISITT. 

(A)  Nature    and    Baaentlala    of   Teatamen- 
tary   Dlapoaftlona. 

i  72  (N.Y.Sur.)  The  act  of  a  testator  in  call- 
ing a  paper  signed  and  executed  by  him  a  will 
establishes  animus  testandi,  and  an  invitation 
to  witness  a  will  implies  animus  testandi. — In 
re  .Mittnacht's  WIU,  146  N.  Y,  S.  171. 

181  (N.Y.Sup.)  Where  a  will  conUins  in- 
vaJid  and  valid  trusts  which  are  independent, 
the  invalid  trusts  may  be  annulled  and  the  valid 
trusts  sustained.- Davis  v.  McMahon,  146  N. 
Y.  S.  667. 


<Oi  Bhceeatlaa. 

I  119  (N.Y.Sur.)  Where  a  testator  prodnces  a 
paper  personally  drawn  and  subscribed  by  him, 
with  the  subscription  in  ijlain  sight,  declares  to 
the  witnesses  that  it  is  his  will,  and  asks  them 
to  sign  as  witnesses,  there  Is  a  sufficient  publi- 
cation of  the  will  and  acknowledgment  of  his 
subscription.— In  re  Bassett's  Will,  146  N.  Y. 
S.  842. 

(F)   Mistake,  Vmdne  Inllaenee,  and  Prand. 

t  163  (N.Y.Sup.)  The  burden  of  proving;  un- 
due influence  in  the  execution  of  a  will  is  up- 
on the  party  who  asserts  it.— Elckert  v.  Page, 
146  N.  Y.  S.  613. 

I  166  (N.Y.Sup.)  While  undue  influence  in  the 
execution  of  a  will  is  seldom  susceptible  of  di- 
rect proof,  nevertheless  there  must  be  affirma- 
tive evidence  of  the  facts  from  which  such  in- 
fluence can  fairly  and  reasonably  be  inferred. 
-Ekert  v.  Page,  146  N.  Y.  S.  518. 

Evidence,  in  a  will  contest,  held  to  sustain  a 
finding  that  the  will  was  procured  by  undue  in- 
fluence.— Id. 

Where  the  disposition  made  by  a  will  is  un- 
natural, less  evidence  is  required  to  establish 
undue  influence  in  the  absence  of  evidence  show- 
ing the  reason  of  such  unnatural  disposition. 
—Id. 

▼.  PROBATE.  ESTABUSHMENT, 
AXD  AKinTUXElfT. 

(H)  Bvidenee. 

{302  (N.Y.Sur.)  Evidence  held  sufficient  to 
show  that  testator  told  the  witnesses  that  it  was 
his  will  and  asked  them  to  sign  as  witnesses 
thereto,  and  that,  when  the  will  was  presented 
to  them,  testator's  subscription  thereto  was  in 
plain  sight— In  re  Bassett's  Will,  146  N.  Y.  S. 

11303  (N.Y.Sar.)  The  production  of  attesting 
witnesses  to  a  paper  purporting  to  be  a  will  and 
their  deposition  as  to  all  the  acts  and  things 
required  by  the  statute  of  wills  for  the  execu- 
tion of  a  will,  and  which,  standing  alone,  enti- 
tled the  paper  to  probate,  held  not  overcome 
by  evidence  of  contradictory  statements  of  such 
witnesses.- In  re  Mittnacht's  WiU,  146  N.  Y. 
S.  171. 

1303  (N.Y.Svr.)  If  the  citeumstances  inr- 
rounding  tiie  execution  of  a  paper  show  that  it 
was  executed  as  a  will,  it  may  be  probated 
SKainst  the  testimony  of  the  subscribing  wit- 
nesses, or  on  the  testimony  of  one  contrary  to 
that  of  the  other.— In  re  Bassett's  WiU,  146  N. 
Y.  S.  842. 

(I)  Heartns  or  Trial. 

1307  (N.Y.Sup.)  Order  discontinuing  action 
to  set  aside  probate  held  not  to  be  vacated  on 
motion  of  defendant  against  whom  no  personal 
judgment  was  demanded,  whose  time  for  bring- 
ing a  similar  action  had  expired,  and  who  was 
not  served  with  process,  though  she  had  at- 
tempted to  voluntarily  appear.— White  v. 
White.  146  N.  Y.  8.  368. 

Assuming  that  defendant  was  entitled  to  no- 
tice of  a  motion  to  discontinue,  motion  to  va- 
cate   order   of   discontinuance    will    be  denied. 
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where  it  appeared  that  the  discontinuance 
would  have  been  granted,  even  though  she  had 
opposed  it— Id. 

1 324  (N.Y.Sup.)  Questions  of  fact  in  will 
contests  are  to  be  determined  the  same  as  in 
other  actJonsk  and  if  different  inferences  may 
fairly  be  drawn  from  the  testimony,  the  ques- 
tion should  be  submitted  to  the  jury.— Bckert 
V.  Page,  146  N.  X.  S.  618. 

(K)  RCTlefT. 

S  386  (N.T.Sup.)  The  Appellate  Court  will  not 
hesitate  to  set  aside  a  nnding  of  undue  influ- 
ence in  the  execution  of  a  will  where  there  la 
no  satisfactory  evidence  to  sustain  it— Eckert 
T.  Page,  146  N.  T.  S.  618. 

(M)   Overstlon  and  BKeet. 

J 43 1  (N.T.Sup.)  Under  Code  Civ.  Pioc.  i 
3a,  daughter  of  testator  held  to  share  the 
benefits  of  a  judgment  setting  aside  probate  in 
a  suit  by  a  son,  though  her  time  for  bringing 
a  similar  action  expired  before  the  son's  action 
was  brought— White  v.  White,  146  N.  Y.  S. 
368. 

{434  (N.Y.Sur.)  A  decree  of  the  Surrogate's 
Court  in  New  Jersey  admitting  decedent's  will 
to  probate,  not  being  an  adjudication  of  deced- 
enrs  domicile,  does  not  prevent  a  Surrogate's 
Court  in  New  Tork  from  making  an  Independ- 
ent inquiry  into  the  question  of  domicile  for 
the  purpose  of  the  domestic  taxing  act— In 
re  Wise's  Estete,  146  N.  Y.  S.  789. 

VI.  GONBTKUOTIOir. 
(A)  General  Rnlea. 

J  448  (N.T.Sup.^  That  construction  which 
sustains  the  vahdity  in  whole  or  part  and 
avoids  partial  or  total  intestacy  is  favored.— 
Davis  V.  McMahon,  146  N.  Y.  S.  667. 

(B)  JIatare  of  Batatea   and   Interests   Cre* 
ated. 

{612  (N.Y.Sop.)  Where  testetor  bequeathed 
proi>erty  to  his  mfe  with  an  absolute  power  of 
disposition  and  devise  over  of  any  part  remain- 
ing at  her  death,  the  fact  that  the  wife  changed 
the  money  part  of  the  property  from  one  bank 
to  another  and  turned  mto  cash  that  part  con- 
sisting of  government  bonds  did  not  amount  to 
an  absolute  disposition  of  it,  so  as  to  preclude  it 
being  applied  as  provided  by  her  husband's  wilL 
—Davis  V.  Seaward,  146  N.  Y.  S.  981. 

(V)  Vested  or  Contingent  Batatea  and  Ib« 
tereata. 

{634  (N.Y.Sup.)  Will  construed,  and  htM 
that  a  child  of  one  of  testator's  remaindermen 
was  possessed  of  an  assignable  vested  remain- 
der in  one-sixth  of  certain  trust  property,  con- 
ditioned on  the  life  tenant  dying  without  issue, 
and  on  this  event  occurring,  the  interest  passed 
to  the  assignee.- Hills  v.  Flynn,  146  N.  Y.  S. 
808. 

§634  (N.Y.Sup.)  Under  a  devise  of  a  re- 
mainder to  three  grandchildren,  held  that  the 
grandchildren  mi  surviving  the  testator  ac- 
quired a  vested  remainder  in  fee. — Swan  t. 
Packer,  146  N.  Y.  S.  567. 

i  634  (N.Y.Sup.)  WUl  construed,  and  hetd  to 
express  a  gift  ot  the  corpus  of  the  estate  and 


to   postpone  merely   Ae  time  of  enjoyment — 
Knapp  V.  Cnark,  146  N.  Y.  S.  926. 

Where  a  remainderman  died,  before  the  life 
tenant,  without  descendants,  held  that  her  vest- 
ed interest  in  testator's  residuary  estate  passed 
as  provided  by  her  will,  though  testator  s  will 
provided  that  if  a  remainderman  was  not  sur^ 
viving  at  the  death  of  the  life  tenant  her  estate 
should  go  to  her  descendants.— Id. 

(H)   Batatea  la  Tnut  and  Povrera. 

J  682  (N.Y.Sur.)  In  determining  the  persons 
entitled  to  dividends  on  stock  held  in  trust  pur- 
suant to  a  will,  the  testator's  intention,  when 
clear,  must  be  carried  out  so  far  as  it  does  not 
result  in  any  unlawful  accumulation  of  income. 
—In  re  Affleck,  146  N.  Y.  S.  835. 

1684  (N.Y.SuT.)  Ordinary  dividends  on  stock 
held  under  a  testamentary  trust  should  be 
oaid  to  the  life  beneficiary  regardless  of  when 
the  surplus  out  of  which  they  are  payable  was 
accumulated.— In  re  AiBeck,  146  N.  Y.  S.  835. 

Extraordinary  dividends  on  stock  held  under 
a  testamentary  trust  when  payable  from  the  ac- 
cumulated earnings  of  the  company,  either  in 
cash  or  stock,  belong  to  the  life  beneficiary,  un- 
less they  intrench  on  the  capital  of  the  trust 
fund,  when  they  should  be  returned  to  the  trust 
fund  and  apportioned  between  it  and  the  life 
beneficiary  in  accordance  with  the  amount  there- 
of accumulated  before  and  after  creation  of  the 
trust   or  purchase  of  the  stock. — Id. 

That  portion  which  tiie  trustees  under  a  will 
received  of  additional  stock  issued  by  a  corpora- 
tion in  apportioning  its  surplus  held  an  extraor- 
dinary stock  dividend  apportionable  between 
the  life  tenant  and  the  remaindermen,  so  as  to 
give  the  latter  that  which  accumulated  prior  to 
creation  of  the  trust  and  the  former  that  which 
accumulated  subsequently. — Id. 

{  686  (N.Y.Sup.)  The  rule  that  where  a  will 
directs  trustees  to  distribute  in  the  future,  sur- 
vivorship at  the  time  of  distribution  is  essential 
to  an  interest  in  the  subject  of  the  gift,  is  lim- 
ited to  cases  where  the  only  words  of  gift  are 
to  be  found  in  the  direction  to  distribute. — 
Knapp  V.  Clark,  146  N.  Y.  S.  926. 

{687  (N.Y.Sup.)  Where  land  is  left  by  will 
in  trust,  the  income  to  be  turned  over  to  the 
beneficiary  for  life  and  the  principal  only  if  the 
trustee  should  so  see  fit,  with  power  to  the  bene- 
ficiary to  dispose  of  the  property  by  will,  the 
heirs  of  the  beneficiary  took  no  tiUe  on  the 
beneficiary  dying  intestate  and  had  not  been 
given  the  land  during  his  lifetime,  and  the  land 
reverted  back  to  the  estate  of  the  testator.— 
Johnson  v.  Ross,  146  N.  Y.  S.  355. 

(I)   Aotlona  to   Oonatrae  'Wills. 

{  697  (N.Y.Sup.)  One  of  the  next  of  kin  of  a 
testator  not  interested  under  the  will  may 
maintain  an  action  in  equity  for  construction  of 
the  will  involving  the  annulment  of  a  trust  and 
to  declare  a  resulting  trust  in  favor  of  the 
next  of  kin.— Davis  v.  McMahon,  146  N.  Y.  S. 
657. 

g  703  (N.Y.Sup.)  In  an  action  for  the  con- 
struction of  a  will  as  to  the  effect  of  a  legacy 
and  an  annuity  therein  upon  defendant's  claim 
for   services   to  testator  as  a  nurse,   evidence 
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held  to  ihow  tkat,  U  ftan  wen  no  oontnct 
between  testator  and  defendant  that  the  legacy 
shonld  be  in  Ilea  of  ber  wafea,  defendant  had 
been  paid  In  full.— Newoomb  t.  Ia  Bo«,  146  N. 
¥.  S.  138. 

In  an  action  for  the  construction  of  a  will  aa 
to  the  effect  of  a  legacy  and  an  annuity  there- 
in unon  defendant's  claim  for  serrices  to  testa- 
tor as  a  nurse,  evidence  held  to  show  that  it 
was  the  understanding  between  testator  and  the 
defendant  that  the  legacy  was  in  lieu  of  any 
claim  by  defendant  for  wages.— Id. 

Vn.  BIOHTS  AXD  XX&BIXJTIXiS  OF 
DEVISEES  AHD  X^OATEES. 

'  (A)  Hatare  of  Title  and  Rlckta  la  Oca- 
•ral> 

1718  (N.T.Snp.)  Where  a  legacy  and  an  an- 
nuity were  in  lieu  of  any  claim  of  the  legatee 
for  wages  for  services  rendered  the  testator,  the 
acceptance  by  the  legatee  of  part  of  the  legacy 
was  a  waiver  of  all  her  dalm  for  services.— 
Newcomb  v.  La  Roe,  146  N.  Y.  S.  133. 

1734  (N.Y.Snp.)  A  legacy  to  plaintiff,  pay- 
able on  death  of  testators  widow,  did  not  carry 
interest  until  that  time.— Disbrow  T.  Dlsbrow, 
146  N.  ;.  S.  63. 

(D)  Bleetloa. 

1 784  (N.T.Sup.)  An  inchoate  dower  right  of 
one  person  in  land  devised  to  another  is  such  an 
interest  as  requires  her  to  dect  to  take  ber  dow- 
er right  or  accept  a  devise  of  other  land.— Jur- 
genaen  v.  Dana,  146  N.  Y.  S.  1001. 

{788  (N.Y.Sop.)  Where  testator,  having  an 
interest  in  described  land,  devised  the  entire  fee 
to  certain  beneficiaries,  and  devised  other  land 
in  joint  tenancy  to  others,  one  of  whom  owned 
an  undivided  one-third  of  the  described  land, 
and  the  other  an  inchoate  dower  interest  there- 
in, the  right  of  electibn  to  take  under  the  will 
or  the  interest  in  the  described  land  might  be 
exercised  severally.— Jorgensen  t.  Dana,  146  N. 
y.  a  1001. 

<F)  I<«araetca    Charared    oa    Propertr,    Ka- 
tate,  or  latereat. 

{821  (N.Y.Sur.)  Codicil  construed,  and  held 
that  testator,  by  charging  against  the  interest 
of  his  daughter  the  amount  of  a  mortgage  note 
which  by  its  terms  bore  interest,  and  the  note 
by  her  husband  not  purporting  interest,  did  not 
intend,  by  the  use  of  the  word  "amount,"  to 
charge  die  interest,  but  only  the  principal 
against  his  daughter's  share.— In  re  Stoneman, 
146  N.  Y.  8.  172. 

{ 822  (N.Y.Sup.)  Where  a  testator  directs  the 
payment  of  an  annuity  in  a  fixed  amount,  it  is 
a  charge  on  the  residuary  estate  without  the 
intervention  of  a  trust,  and  the  lien  may  be  dis- 
charged by  payment  of  the  present  value  of  the 
anniiity.  Irrespective  of  the  validity  of  the  trust ; 
but  where  the  annuity  is  not  given  absolutely, 
but  is  expressly  limited  to  the  income,  there 
is  no  charge  upon  the  residuary  estate  unless  a 
valid  trust  is  created  to  carry  the  gift  into  ef- 
fect.—Davis  V.  McMahon,  146  N.  Y.  S.  657. 


(B)  Void,   Lapsed,   aad   Forfeited   Devlaea 

aad  Beqaests,  aad  Propertr  aad 

latereats  Vadlapoaed  of, 

{ 852  (N.Y.Sup.)  Where  property  was  left  in 
trust  for  a  period  of  25  years,  the  income'  to  be 
paid  to  C.  during  ber  life  and  to  others  in  the 
event  of  her  death  before  the  end  of  the  trust 
period,  the  capital  to  be  distributed  to  specified 
persons  at  the  end  of  the  trust  period,  if  C.  was 
then  dead,  the  trust  being  invalid  as  unduly 
suspending  the  power  of  alienation,  the  re- 
mainders over  are  invalid  under  Real  Property 
Law,  {  42,  the  persons  entitled  to  take  in  re- 
mainder not  being  capable  of  ascertainment  un- 
til the  expiration  of  the  trust  period.— Davis 
V.  McMahon,  146  N.  Y.  8.  657. 

WITNESSES. 

See  Oriminal  Law,  H  666,  64»,  662,  742.  786, 
8l£  im  1170%,  1186;    BJvidance;    Trial, 

X.  ATTEHDANOE,  PKODUOTIOK  OF 

DOOmCEHTS,  AND   OOM- 

FENSATIOH. 

(21  (N.Y.Snp.)  That  a  contnmadous  and  un- 
lawful refusal  of  a  witness  to  answer  proper 
Questions,  punishable  as  a  contempt  under  Ju- 
iciary  Law,  {  750,  subd.  6.  may  also  constitute 
a  crime  under  Penal  Law,  |  600,  is  immaterial, 
since  the  remedies  by  indictment  and  by  pun- 
ishment for  criminal  contempt  may  coexist.— 
Hanbury  v.  Benedict,  146  N.  Y.  8.  44. 

n.  OOMSPETEMOT. 

(C)  Testlmoar  of  Parties  or  Peraoas  Ia« 
terestcd,  for  or  asalast  Bepraaeata- 
tlvea,  SnrrlTora,  or  Saoeesaora  la  Ti- 
tle or  latereat  of  Peraoaa  Deoeaaed  or 
laeompeteat. 

{  143  (N.Y.Sup.)  Under  Code  (At.  Proc  {  829, 
in  an  action  by  an  executrix  to  recover  stock 
certificates,  the  court  improperly  permitted  de- 
fendant's assignor  to  testify  that  testator's  sig- 
nature was  on  the  certificates  before  his  deaUi. 
—Fuller  V.  New  Yoik  CJent  ft  H.  R.  R.  Co., 
146  N.  Y.  S.  345. 

(181  (N.Y.Sup.)  Where,  nnder  Code  Civ. 
Proc.  {  829,  the  court  improperly  permitted  a 
witness  to  testify  against  an  executrix  as  to  a 
transaction  with  deceased,  the  executrix  could 
fairly  cross-examine  such  witness  without  waiv- 
ing the  boiefit  of  the  atatute.- Fuller  v.  New 
York  Cent  ft  H.  R.  R.  Co.,  146  N.  Y.  S.  345. 

(D)  Coafldeatlal  Relatloaa  aad  Privileged 

OomaiaBlcatloaa. 

(202  (N.Y.Sup.)  Under  Code  Civ.  Proc.  K 
8£K5,  836,  an  attorney,  who  signed  as  subscrib- 
ing witness  to  a  will  which  be  had  drawn,  is 
rendered  incompetent  to  testify  to  the  facts 
surrounding  the  making  of  the  will  by  the  tes- 
tatrix's revocation  of  the  inatnunent.- Mead  v. 
Herdman,  146  N.  Y.  S.  353. 

m.   EXABUKATIOX. 

(B)  Croaa-Bxamlnatlon    aad    Re-Bxaaalaa- 
tlon. 

(  269  (N.Y.)  In  a  prosecutiott  for  larceny,  it 
was  error  to  limit  defendant's  cross-examination 
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of  the  principal  witness  for  the  state  to  onl; 
such  points  as  were  touched  upon  in  direct  ex- 
amination.—People  T.  Pindar,  104  N.  E.  133,  210 
N.  T.  191. 

IV.   OREDIBIUTT.  mPEAOHMENT, 

GORTBABIOTIOK,  AND  COS- 

ROBORATIOH. 

<A)  IB  Semeral. 

5  330  (N.T.)  Where  three  accomplices  were 
granted  immunity  and  were  confined  by  the 
state  pending  trial,  accused  was  entitled  to 
show,  on  the  cross-examination  of  any  of  them, 
that  they  were  in  constant  communication,  nor 
was  the  error  in  exclu^ng  such  evidence  cured 
by  the  fact  that  it  subsequently  appeared  that 
there  was  opportunity  for  conference. — People 
T.  Becker,  104  N.  B.  396,  210  N.  Y.  274. 

(C)   Interest  and  Blu  of  Witness. 

{366  (N.T.)  A  confessed  accomplice  having 
been  granted  immunity  by  a  written  agreement 
in  order  that  the  state  might  obtain  liis  testi- 
mony, accused's  counsel  was  entitled  to  the 
production  of  such  agreement,  to  be  used  in 
the  accomplice's  cross-examination.— People  ▼. 
Becker,  104  N.  B.  396,  210  N.  Y.  274. 

(D)  Inoonaistent    Statements    br    'Witness. 

I  388  (N.Y.)  If  the  testimony  of  any  witness 
was  inconsistent  with  that  given  on  the  sepa- 
rate trial  of  one  jointly  indicted,  that  fact 
should  have  been  called  to  the  attention  of  the 
witness  when  on  the  stand  and  an  opportunity 
given  him  to  explain  the  inconsistency. — People 
y.  Seidenshner,  104  N.  B.  420,  210  N.  Y.  .341. 

1392  (N.Y.)  Where  a  conspirator  testifying 
for  the  state  had  made  a  statement  to  the  dis- 
trict attorney,  it  was  error  to  refuse  to  require 
its  production  for  the  purpose  of  cross-exami- 
nation and  impeachment  by  accused,  except  on 
condition  that  accused  would  put  it  in  evidence, 
and,  accused  having  been  compelled  to  agree, 
the  effect  of  the  paper  should  be  limited  to 
contradiction  and  impeachment. — People  ▼. 
Becker,  104  N.  B.  396,  210  N.  Y.  274. 

Where  accused  had  taken  the  depositions  of 
witnesses  in  another  state  to  which  an  accom- 
plice had  fled,  which  showed  statements  and  ad- 
missions seriously  Impeaching  the  accomplice's 
testimony  given  for  the  people,  it  was  error  for 
the  court  to  refuse  to  open  the  commissions  that 
they  might  be  used  in  the  cross-examination  of 
the  accomplice,  nor  was  the  error  cured  by  the 
subsequent  reversal  of  the  ruling. — Id. 

Where  the  court  had  refused  to  permit  ac- 
cused's counsel  to  use  a  published  copy  of  a 
statement  made  by  an  accomplice  to  the  dis- 
trict attorney  for  cross-examination  of  the  ac- 
complice, it  was  error  to  refuse  to  require  the 
district  attorney  to  produce  the  original,  and 
the  error  was  not  cured  by  its  subsequent  pro- 
duction on  condition  that  accused  would  put 
it  in  evidence.— Id. 

(B)  Contrndlctton    and    Corroboration    of 
Witness. 

i  400  (N.Y.Sup.)  Where  a  defendant  was  forc- 
ed to  call  the  one  who  claimed  to  he  the  real 
party  in  interest  to  establish  his  defense,  he  is 


not    concluded    hj    that    partT'a    testimony.— 
Cleary  v.  Dykeman,  146  K  Y.  S.  611. 

WOODS  AND  FORESTS. 

See  Constitutional  Law,  {  246. 

g  8  (N.Y.Sup.)  Under  Const  art.  7,  i  7,  meas- 
ure of  damages  against  a  railroad  for  burning 
the  trees  on  portion  of  forest  preserve  stated. 
—People  V.  New  York  Cent.  &  H.  R.  R.  Co., 
146  N.  Y.  S.  490. 

Standing  timber  included  in  forest  preserve 
held  not  property. — Id. 

WORDS  AND  PHRASES. 

"Accomplice."— People  v.  Sweeney  (N.  T.  Sup.) 

146  N.  Y.  S.  637. 
"Amount"— In  re  Stoneman  (N.  Y.  Sur.)  146 

N.  Y.  S.  ITi. 
"A  nice  time." — Shepard  v.  Lamphier  (N.  Y. 

Sup.)  146  N.  Y.  S.  745.  • 
"Cause."— Davis  v.  Seaward  (N.  T.  Sup.)  146 

N   y   S   981. 
"Church."— Witthaus  v.  St  Thomas'  Church  in 

City  and  County  of  New  York  (N.  Y.  Sup.) 

146  N.  Y.  S.  279. 
"Civil  contempt."— Hanbnry  ▼.  Benedict  (N.  Y. 

Sup.)   146   N.  Y.    S.   44. 
"Connected  with."— New  York  Cent  &  H.  R. 

R.  Co.  V.  General  Electric  Co.  (N.  Y.  Sup.) 

146  N.  Y.  S.  322. 
"Conviction."— Domboefer    T.    Farley    (N.    Y. 

Sup.)  146  N.  Y.  S.  891. 
"Criminal  contempt."— Hanbury  v.  Benedict  (N. 

Y.  Sup.)  146  N.  Y.  S.  44. 
"Criminal  matter."- Hanbury   ▼.  Benedict   (N. 

Y.  Sup.)  140  N.  Y.  S.  44. 
"Educational  corporation." — In  re  De  Peyster's 

Estate   (N.  Y.)   104  N.  E.  714.  210  N.  Y. 

216. 
"Pace."— In  re  Stoneman  (N.  Y.  Sur.)  146  N. 

Y.  S.  172. 
"Face  or  par  value."— In  re  Stoneman  (N.   Y. 

Sur.)  146  N.  Y.  S.  172. 
"Factory."— Goetz   v.   Duffy   (N.  Y.    Sup.)   146 

N.  Y.  S.  162. 
"General  creditor."— United   States  Fidelity  & 

Guaranty  Co.  v.  Borough  Bank  of  Brooklyn 

(N.  Y.  Sup.)  146  N.  Y.  S.  870. 
"Good  will."— In  re  Ball's  Estate  (N.  Y.  Sup.) 

146  N.  Y.  S.  499. 
"Injury  to  property."— Kavanaugh  v.  Mclntyre 

(N.  Y.)  104  N.  E.  135,  210  N.  Y.  176. 
"Land."— People   ex    rel.    East   River  Terminal 

R.  R.  v.  State  Board  of  Tax  Com'ra  (N.  Y. 

Sup.)  1^6  N.  Y.  S.  1152. 
"Liberty." — Fitzsimmons    v.    New    York    State 

Athletic  Commission  (N.  Y.  Sup.)  146  N.  Y. 

S.  117. 
"Lost"— Sullivan  v.  Enauth  (N.  Y.  Sup.)  146 

N.  Y.  S.  583. 
"Malice."— LiniUky  v.  Gorman  (N.  Y.  City  Ct.) 

146  N.  Y.  S.  313. 
"Material  for  construction  of  highway."— Shulta 

V.  C.  H.  Quereau  Co.  (N.  Y.)  104  N.  K  621, 

210  N.  Y.  257. 
"Matter."— Davis  v.  Seaward  (N.  X.  SupO  146 

N    Y    S    981 
"People  of  the  state  of  New  York."— Pi<*ell  v. 

City  of  UUca.  (N.  Y.  Sup.)  146  N.  Y.  S.  31. 
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"Poor  person."— People  ex  rel.  Conde  t.  Myen 
(N.  T.  Sup.)  146  N.  Y.  8.  648. 

"Pnse  fightfog."— Fitzsimmons  v.  New  York 
8Ute  Athletic  Commission  (N.  T.  Sup.)  146 
N.  T.  S.  117. 

"Protocolising."— EeiUr  t.  Steinhart  (N.  Y. 
Sup.)  146N.  T.  S.  634. 

"Provided."— Coykendall  v.  Blackmer  (N.  T. 
Sup.)  146  N.  T.  S.  631. 

"Public  policy."— Cahill  v.  Oilman  (N.  T.  Sup.) 
146  N.  Y.  S.  2*24. 

"Real  estate."- People  ex  rel.  East  River  Ter- 
minal R.  R.  y.  State  Board  of  Tax  Ck>m'rs 
(N.  Y.  Sup.)  146  N.  Y.  S.  112. 

"Real  property."— People  ex  rel.  East  River 
Terminal  R.  R.  ▼.  State  Board  of  Tax 
Com'ra  (X.  Y.  Sup.)  146  N.  Y.  S.  112. 

"Record."- People  ex  reL  Simons  y.  Dowling 
(N.  Y.  Sup.)  146  N.  Y.  S.  919. 

"Right."— TJnited  States  Fidelity  &  Ouaranbr 
Co.  y.  Borough  Bank  of  Brooklyn  (N.  Y. 
Sup.)  146  N.  Y.  S.  870. 

"Right  and  interest"— United  States  Fidelity  & 
Guaranty  Co.  y.  Borough  Bank  of  Brooklyn 
(N.  Y.  Sup.)  146  N.  Y.  S.  870. 

"Rubta."- United  States  Fidelity  &  Guaranty 
Co.  y.  Borough  Bank  of  Brooklyn  (N.  Y. 
Sup.)  146  N.  Y.  S.  870. 

"Right,  title,  and  interest"- United  States  Fi- 
delity ft  Guaranty  Co.  v.  Borough  Bank  of 
Brooklyn  (N.  Y.  Sup.)  146  N.  Y.  S.  870. 

"Special  franchise."— People  ex  rel.  East  River 
Terminal  R.  R.  v.  State  Board  of  Tax 
Com'rs  (N.  Y.  Sup.)  146  N.  Y.  S.  112. 

"Suicide."- Benard  v.  Protected  Home  Circle 
(N.  Y.  Sup.)  146  N.  Y.  S.  232. 


"Surplna."- People  ex  rel.  McClure  Publica- 
tions V.  Purdy  (N.  Y.  Sup.)  146  N.  Y.  S.  646. 

'Terminal  charges."— New  York  Cent,  ft  H.  R. 
R.  Co.  V.  General  Electric  Ca  (N.  Y.  Sup.) 
146  N.  Y.  S.  322. 

"The  atete."-Pickell  y.  City  of  Utica  (N.  Y. 
Sup.)  146  N.  Y.  S.  31. 

"Use  of  portrait'  for  advertising  or  trade  pur 
poses."— Colyer  y.  Richard  K.  Fox  Pub.  Co. 
(N.  Y.  Sup.)  146  N,  Y.  S.  999. 

"Weight  of  evidence." — People  v.  Becker  (N. 
Y.)  104  N.  B.  896.  210  I^  Y.  274. 

WORK  AND  LABOR. 

See  Appeal,  S  1051;    Evidence,  |  264. 

(  14  (N.Y.Sup.)  An  employ^  cannot  recover  on 
quantum  meruit  for  services  rendered,  where 
he  breached  his  written  contract  of  employment 
to  serve  for  an  entire  month  by  quitting  before 
the  end  of  the  month  without  just  cause  or 
without  his  employer's  consent — Bozaone  y. 
Stafford,  146  N.  Y.  S.  1076. 

WRITS. 

See  Certiorari:    Execution-    Habeas   Corpus; 

Injunction ;   Mandamus;   Replevin. 
Of  Error,  see  Appeal. 

YEAR. 

See  Frauds   Statute  of,   (  45;    liandlord  and 
Tenant,  il  86,  116. 
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